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LETTER  OF  TRANSMITTAL 

STATE  OP  FLORIDA 
Attorney  General's  OmcE 

l^Uahassee,  Florida,  Jftnuai?  1.  1M3. 

To  tiis  Excellency,  Honorable  Spessard  L.  HoUand, 
Governor  of  Florida: 

Sm: 

As  required  by  Article  IV.  Section  27  of  the  Constitution  cf  Florida 
to  make  full  report  of  my  official  acts,  of  the  receipts  and  expenditures  of 
my  office  and  of  the  requirements  of  said  office  to  the  Governor  at  the 
Deg inning  of  each  regular  session  of  the  Legislature.  I  have  the  honor  to 
submit  herewith  in  compliance  with  such  Constitutional  mandate,  the 
Biennial  Report  of  my  office  covering  the  two  calendar  years  immediately 
preceding  the  1943  session  of  the  Legislature,  being  the  period  from  Jan- 
uary 6,  1941  to  December  31,  1942. 

In  making  report  of  my  official  acts.  I  submit  the  legal  opinions  ren- 
dered by  me  in  writing  during  such  period,  except  those  that  are  repeti- 
tions or  are  of  such  casual  character  as  not  to  have  general  interest.  The 
excepted  opinions  are  on  file  in  writing  in  my  office  indexed  so  as  to  be 
available  to  the  public  upon  request. 

In  making  report  of  the  receipts  and  expenditures  in  my  office  for 
the  biennium,  I  submit  an  itemized  statement  of  my  appropriations  and 
ejcpenditures.    There  have  been  no  receipts  of  moneys  to  the  office. 

In  making  report  of  the  requirements  of  my  office,  I  submit  a  state- 
ment giving  the  general  scope  of  my  duties,  along  with  a  listing  of  the 
departments,  commissions  and  boards  for  whom  I  act  as  attorney  and 
legal  advisor  and  those  whom  I  construe  the  law  to  require  the  rendition 
of  such  service  for  when  called  upon. 

As  a  part  of  this  report,  I  have  taken  the  liberty  erf  listing  the  per- 
sonnel of  my  office,  the  membership  of  the  Supreme  Court  of  the  State. 
the  names  and  circuits  of  the  Circuit  Judges  of  the  State,  the  names  of 
the  Judges  of  the  Court  of  Record  of  Escambia  County,  the  Criminal 
Courts  of  Record,  the  Court  of  Crimes  of  Dade  County,  the  Civil  Courts 
of  Record  and  of  the  Juvenile  Courts,  the  names  and  circuits  of  the  Stat« 
Attorneys  and  Assistant  State  Attorneys  of  the  State  and  the  names  and 
counties  of  the  County  Solicitors.  Assistant  County  Solicitors  and  County 
Prc-secuting  Attorneys.  I  am  submitting  reports  obtained  from  the  CirciUt 
Clerks  of  the  State,  the  Clerk  of  the  Court  of  Record  of  Escambia  County 
and  the  Clerks  of  the  Civil  Courts  of  Record  of  the  cases  handled  in  their 
courts  and  reports  obtained  from  the  State  Attorneys  and  County  Sclicl- 
tors  of  the  State  showing  the  cases  handled  by  the  Criminal  Courts  of 
Record  and  the  Court  of  Crimes  of  the  State. 

My  personal  report  to  you  required  under  Section  16.05,  Florida 
Statutes,  1941.  is  not  included  herein  but  is  delivered  to  you  under 
separate  cover. 

Respectfully  submitted. 

J.  TOM  WATSON, 

Attorney  General. 


THE  OFFICE  OF  ATTORNEY  GENERAL 
IN  FLORIDA 

The  Attorney  General  of  Florida  derives  his  office  from  the  people. 

He  is  elected  by  popular  choice  and  acquires  his  powers  and  authority 
and  Is  charged  with  the  duties  of  his  ofTlce  from  three  primary  sources: 
first,  the  common  law;  second,  the  Constitution  of  Florida;  third,  the 
statutory  law  of  Florida. 

Judicial  decision,  interpretation  and  construction  enter  the  picture 

by  way  of  defining,  declaring  and  designating  this  authority  and  these 
duties  within  the  common  law.  constitutional  and  statutory,  grant  and 
limitation. 

COMMON  LAW  FIELD 

He  is  as  much  the  representative  of  the  State  ai  Florida  in  the 
Supreme  Court,  as  the  King's  AttcTrney  General  is  his  representative  in 
the  Couit  of  King's  Bench.  It  is  his  sole  duty  to  appear  in  and  attend 
to.  in  behalf  of  the  state,  all  suits  or  prosecutions,  civil  or  criminal,  or  in 
equity,  in  which  the  state  may  be  a  party,  or  in  any  wise  interested,  in 
the  Supreme  Court  of  this  state.  At  commOTi  law  his  office  is  in  many 
respects  judicial  in  character  and  he  is  clothed  with  a  considerable  dis- 
cretion. If  the  power  exists,  it  is  not  a  question  of  right  in  him  to  insti- 
tute the  necessary  proceeding  when  in  his  opinion  a  condition  exists 
which  requires  the  exercise  of  the  power.  It  is  a  matter  of  duty.  At  com- 
mon law  it  is  his  duty  to  prosecute  all  actions  necessary  to  protect  state's 
property  and  revenue;  to  represent  the  state  In  all  criminal  cases  before 
the  appellate  court;  to  revoke  and  annul  grants  made  by  the  state  im- 
properly or  when  forfeited  by  the  grantee:  to  determine  the  right  of  any 
one  who  claims  or  usurps  any  office;  to  vacate  the  charter  or  annul  the 
existence  of  a  corporation  for  violations  of  its  charter  or  for  omitting  to 
exercise  its  corporate  powers;  to  enfoice  trusts;  to  prevent  public  nui- 
sances; and  in  the  absence  of  express  legislative  restrictions,  to  exercise 
all  such  power  and  authciity  as  public  Interest  may  require.  State  ex  rel 
Landis,  Attorney  General,  et  al  vs.  S.  H.  Kress  &  Co.,  115  Pla.  189,  155 
So.  823. 

CONSTITUTIONAL  FIELD 

Article  IV,  Section  22  of  the  Constitution  of  Florida,  provides  as 
follows:  "The  Attorney  General  shall  be  the  legal  advisor  of  the  Gov- 
ernor and  of  each  cf  the  Officers  of  the  Executive  Department,  and  shall 
perform  such  other  legal  duties  as  may  be  prescribed  by  law.  He  shall 
be  the  Reporter  for  the  Supreme  Court."  The  full  import  of  this  con- 
stitutional field  of  duty  has  never  been  defined  by  the  Supreme  Court  of 
Florida.  Courts  of  other  states  have  gene  very  far  in  their  application 
of  similar  provisions  In  the  charge  of  legal  duty,  responsibility  and  field  of 
legal  representation  held  to  t)elong  to  the  office. 

STATUTORY  FIELD 

•  From  time  to  time  special  duties  are  placed  upon  the  Attmney 
General  by  the  statutes,  such  as.  the  preparation  of  the  1941  Statutory 
Revision,  but  the  following  constitute  his  general  and  regular  statutory 
legal  representation  duties): 

1.  Make  a  written  report  to  the  Governor  five  days  before  the  first 
day  of  every  session  of  the  legislature  of  the  effect  and  operation  of  the 
acts  of  the  last  previous  session,  and  the  decisions  of  the  Court  thereon. 
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2.  At  the  convening  of  every  session  of  the  l^islature,  to  recom- 
mend a  person  experienced  In  indexing  to  supervise  and  assist  the  in* 
dexing  clerks  of  each  House  in  making  the  index  for  both  journals  and 
to  prepare  the  Journals  in  bound  form. 

3.  To  prepare  marginal    abstracts  to   the   several  sections  of  the 

statutory  law  and  a  general  alphabetical  index  to  the  entire  general  acts 
of  each  session  of  the  legislature. 

4.  To  exercise  and  perform  all  powers  and  duties  Incident  or  usual 
to  such  office  and  to  make  and  keep  In  his  office  a  record  of  all  of  his 
official  acts  and  proceedings  containing  copies  of  his  opinions. 

5.  On  the  written  requisition  of  the  Governor,  Secretary'  of  State, 
Treasurer,  or  Comptroller,  give  hts  official  opinion  and  legal  advice  in 
writing  on  any  matter  touching  their  official  duties. 

8.  To  appear  in  and  attend  to  such  suits  or  prosecutions  in  any 
of  the  courts  of  the  State  cr  in  any  courts  of  any  other  state  or  of  the 
United  States  In  behalf  of  the  State  of  Florida. 

7.  To  exercise  general  superintendence  and  direction  over  the  several 
State  Attorneys  of  the  State. 

8.  To  report  the  decisions  of  the  Supreme  Court  and  have  them 
prepared  in  printed  volumes  and  keep  one  copy  of  each  in  his  office. 

9.  To  prepare  and  cause  to  t>e  printed  copies  of  fee  bills  of  the 
various  officers  of  the  several  counties  of  the  State  and  to  send  copies 
of  san^e  to  such  coimty  officials. 

10.  To  approve  the  bond  of  the  ComptroUer. 

11.  To  prosecute   combinations   against  Florida   meat^. 

12.  To  investigate  and  rectify  commercial  discriminations. 

13.  113  enjoin  violations  of  the  laws  regtUating  commercial  food  stuffs. 

14.  Conduct  condemnation  proceedings  on  behalf  of  Board  of  Com- 
missioners of  State  Institutions  and  on  behalf  of  the  Adjutant  General's 
office  for  military  purposes. 

15.  Approve  articles  of  incorporation  for  co-opperatlve  marketing 
associations. 

16.  Examine  and  pass  on  statements  filed  by  investment  companies. 

17.  Bring  proceedings  to  forfeit  charters  of  corporations  which  vio- 
late the  laws  or  fait  to  comply  with  mandatory  requirements  of  same. 

18.  Enforce  the  anti-trust  laws  of  the  State. 

19.  Pass  upon  revocation  of  licenses  of  investment  companies. 

20.  Bring  proceedings  to  annul  franchise  of  corporations  not  for 
proht  under  certain  conditicns. 

21 .  Approve  title  to  real  estate  in  which  the  State  Is  Interested. 

22.  Pass  upon  permits  of  associations  doing  business  under  a  dec- 
laration of  trust. 

23.  Represent  the  State  in  disbarment  proceedings  in  the  Supreme 
Court. 

24.  Pass  upon  and  approve  regulations  of  district  drainage  boards. 

25.  Certify  Everglades  Drainage  District  bonds. 

} 
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26.  Bring  proceedings  against  fair  associations  for  annulment  ol 
their  charters  when  laws  relating  to  same  are  violated. 

27.  Participate  in  hearings  on  prosecutions  instituted  against  vio- 
lators of  pure  food  and  drug  laws. 

28.  Prepare  forms  for  hunting  licenses. 

29.  Conduct  proceedings  against  insolvent  or  defaulting  Insurance 
companies. 

30.  Conduct  all  quo  warranto  proceedings. 

31.  Act  as  attorney  for  the  Railroad  Commission  fthis  work  is 
negligible  because  of  the  fact  that  the  Railroad  Commission  has  authority 
to  emplcy  its  own  special  counsel) . 

32.  Attend  all  legal  business  arising  in  connection  with  the  laws 
governing  the  salt  water  fishing  industry. 

33.  Prepare  bonds  of  contractors  for  uniform  school  books. 

34.  Pass  upon  legality  of  and  give  approval  to  all  investments  of 
school  district  sinking  funds  in  purchases  of  bonds. 

35.  Devise  and  furnish  a  form  of  seal  for  all  the  courts  of  the  State. 

36.  Bring  proceedings  for  annulment  of  franchises  of  social  clubs 
under  certain  ccnditions. 

37.  Give  special  attention  to  legal  proceedings  in  connection  with 
the  sponge  fishing  industry. 

38.  Conduct  suits  on  bonds  of  State  Health  Officer. 

39.  Act  as  legal  advisor  and  attorney  for  State  Plant  Board. 

40.  Act  as  legal  advisor  for  State  Road  Department,  which  depart- 
ment, however,   has  a   special   attcmey   authorized  by  statute. 

41.  Sue  to  recover  fines  for  doing  business  without  a  license. 

42.  Conduct  prosecutions  against  defaulting  and  delinquent  surety 
companies. 

43.  Assist  in  fixing  values  of  securities  deposited  with  State  Treas- 
urer  by  Trust  companies  under   the   Trust   Act. 

44.  Enforce  vital  statistics  law. 

4a.  Act  as  attorney  for  the  State  Racing  Commission,  which  com- 
mission, however,  has  statutory  authority  to  employ  its  special  counsel. 

46.  Act  as  attorney  for  the  Parole  Commission. 

47.  Ex-oflicio  member  and  legal  adviser  of  State  Defense  Council. 

48.  Conduct  extradition  hearings  for  the  Governor. 

49.  Attorney  for,  during  this  biennium,  under  statutory  board,  the 
State  Board  of  Administration. 

The  Attorney  General  is  a  member  of  the  following  State  Boards: 

1.  Board  of  Commissioners  of  State  Institutions 

2.  State  Board  of  Education 

3.  Trustees  of  Internal  Improvement  Fund 
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4.  State  Board  of  Drainage  Commissions 

5.  State  Budget  Commission 

6.  State  Board  of  Conservation 

7.  State  Board  of  Pardons 

8.  State  Canvassing  Board 

9.  Florida  Securities  Commission 

10.  Commission  to  examine  into  validity  of  State  warrants 

11.  State  Sinking  Fund  Commission 

12.  Railroad,  etc.,  Assessment  Board 

13.  State  School  Book  Commission 

14.  Board  for  fixing  values  of  investment  securities  of  Trust  Companies 

15.  Board  (rf  Commissioners  of  Okeechobee  Flood  Control  EMstrict 

16.  Delinquent  Tax  Adjustment  Board  of  Appeals 

17.  Special  Board  of  Tax  Appeals 

18.  Board  for  Supervision  and   ReisTiiation  of  forms  to  l>e   used  tor  as- 
sumption of  risks  by  Surety  Companies 

19.  State  Housing  Board 

20.  FICTTida  Economic  Advancement  Council 

21.  Department  of  Public  Safety  Executive  Board 

22.  State  Constitution  Memorial  Commission 

23.  Board  to  hold  hearings  under  Food  and  Drug  Act 

24.  Investment  Company  Board 

25.  Board   to   approve  contracts   relating   to  tax  collections  in   certain 
counties  f Chapter  14707.  Acts  of  1931,  Population  ^t,  8500 — 9250. 

28,   Board  of  Managers  of  State  Bureau  of  Criminal  Identification  and 
Investigation  fChapter  14489,  Acts  1929  Ex.  Ses.  Sec.  1.    Not  effective 
because  never  passed  House  of  Representatives.     Is  not  carried  in 
■    Statutory  Revision,  1941) 

27.  State  Board  for  Vocational  Education 

28.  Board  of  Trustees  of  the  Teachers'  Retirement  System 

29.  State  Text  Book  Purclmsing  Board 

Respectfully  submitted, 

J,  TOM  WATSON. 

Attorney  General. 
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COMPILED  STATEMENT  OF  CASES  HANDLED 
IN  THE  ATTORNEY  GENERAL'S  OFFICE  FROM 
JANUARY  1, 1941  THROUGH  DECEMBER  31,  1942 

CIVIL 

Number  of  Cases  pending  January  1.  1941 328 

Number  of  Cases  docketed  for  handling  by  Attorney  Qeneral's  Office 

January  1.   1941  through  December   31.   1942 532 

Number  vt  Poreclosuie  of  Coimty  and  City  T^c  Certificate  Cases 
docketed  wherein  the  State  of  Florida  was  made  a  party  de- 
fendant and  which  were  referred   to  County   Attorneys   for 

handling - 627 


Total  Cases  docketed  „ . 1,487 

Number  of  Cases  docketed  or  pending  and  disposed  of  during  period 

from  January  1,  1941  through  December  31,  1942 1.182 

Number  of  Cases  pending  January   1,  1943 325 

CRIMINAL 

Number  of  Cases  pending  January  1.  1941 50 

Number  of  Cases  docketed  January  1,  1941  through  December  31. 

1842  388 


Total - 338 

Number  of  Cases  docketed  or  pending  and  disposed  of  during  period 

from  January  1,  1941  through  December  31.  1Sp12 236 

Number  of  Cases  pending  January  1,  1943 102 

TOTAL  CIVIL  AND  CRIMINAL  CASES  PENDING  OR  DOCKETED 

DURING  TWO-YEAR  PERIOD  ENDING  DECEMBER  31,  1942     1,825 

TOTAL  CIVIL  AND  CRIMINAL  CASES  CLOSED  OR  DISPOSED 
OP  DURING  TWO-YEAR  PERIOD  ENDING  DECEMBER  31, 

1942   1,398 

TOTAL  CIVIL  AND  CRIMINAL  CASES  PENDING  JANUARY   I, 

1943    427 


EXTRADITION  STATISTICS 

REQUISITIONS 

During    the   years    1941   and   1942    the  following  States   have   made 
requisitions  on  the  State  of  Florida  for  fugitives  from  justice: 

Alabama.  20:  Arizona.  1:  California.  6;  Colorado,  1;  Connecti- 
cut, 1:  Georgia,  51;  Illinois.  7;  Indiana,  3;  Iowa,  3;  Kentucky,  4; 
Louisiana.  1:  Maryland,  4;  Massachusetts.  4;  Mictiigan,  3;  Minne- 
sota, 1:  Missouri.  3;  New  Hampshire,  2:  New  Jersey,  3;  North 
Carolina,  11;  North  Dakota,  I;  New  York,  15;  Ohio,  6;  Oklahoma, 
4;  Pennsylvania,  2;  South  Carolina,  5;  Tennessee,  2;  Texas,  2; 
Virginia.  4;  West  Virginia,  1;  Wisconsin,  1.    TOTAL,  172. 
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Ouring  the  years  X94l  and  1942  the  State  of  Florida  made  requisitions 
on  other  States  and  the  District  of  Columbia  for  fugitives  from  Justice. 

as  follows: 

Alabama,  15;  Arkansas,  3:  Arlzotia,  1;  California,  7:  Oeorsia, 
26;  Illinois,  4;  Indiana,  3;  Kansas,  3;  Kentucky,  1;  Louisiana,  6: 
Maryland,  2;  Michigan,  3;  Minnesota,  1;  Mississippi,  2;  Missouri, 
4:  North  Carolina,  9;  New  Jersey,  4;  New  York,  9;  Ohio.  3;  Penn- 
sylvania, 9;  South  Carolina.  7;  Tennessee,  3;  Texas.  3;  Virginia,  5: 
West  Virgliila,  1;  Wisconsin,  3;  District  of  Columbia.  1.  TOTAL, 
138. 
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APPROPRIATIONS  AND  EXPENDITURES 
ATTORNEY  GENERAL 

APPROPRIATION 

SALARY    niKD 

Balance  January  1,  1941 _...     $  46,355,14 

Appropriation  July  1,  1941  to  June  30,  1943 168,000.00 

Total - : $214,255.14 

ETXPENDITURES 
SALARY  FUND 

January  1.  1941  to  June  30,  1941 $  38.311.54 

Amount  Reverted  JuSy  1.  1941 7,943.60 

July  1.  1941  to  Ewcetnber  31.  1942 119,694.57 


Total + $165,949.71 

Balance  January  1.  1943 - 48,305.43 

APPROPRIATION 

NECESSARY   AND    REGXn.AR   rUMD 

Balance  January  1.  1941 .- $  12,728.03 

Appropriaiton  July  1.  1941  to  June  30,  1943..... 24,000.00 


Total ,.. $  36,728.03 

EXPENDITURES 

NECESSARY    AND    REGULAR    FUND 

January  1,  1941  to  June  30.  194L _ _ $  12,125,33 

Amount  Reverted  July  1.  1941  „ 602.70 

Jidy  1,  1941  to  December  31.   1942 „ 21,034.36 


Total $  33.762.39 

Balance  Jantiary  1,  1943 2,965,64 

Statutory  Revision  Department 

APPROPRIATIDN 

SALARIES  AND  NECESSARY   AND   REGULAR 

Balance  January  1.  1941  $    9,949.97 

AppropriaticTi  July  1,  1941  to  June  30,  1943— Salaries 

$44,400.00,  necessary  and  regular  $5,600.00  50,000.00 


Total    - - $  59.949.97 

KXPENDITUBES 

SALARIES  AND  NECESSARY  AND  REGULAR 

January  1.  1941  to  June  30,  1941 „ $    8.912.24 

Amount  Reverted  July  1.  1941  ...„ 1,037,73 

July  1.  1941  to  December  31.  1943 — Salaries  $30,687^2,  neces- 
sary and  regular  $3,687.97  _ 34,374.99 


Total    „ $  44.324.96 

Balance,  salaries  $13,712.98,  necessary  and  regular 

$1,912.03,  January  1,  1943  - - 15,625.01 
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FORMER  ATTORNEYS  GENERAL  OF  FLORIDA 

1845-1941 

Joseph  Branch „ „ _ _ 1845-1846 

AuotrsTTJS  E.  Maxwell  „ , 1848-1848 

James  T.  Archer   ._ 1848-1848 

Da  VIE  P.  HOGUE  ..._ .::•. ..1848-1853 

Mariano  D.  Papy  , „ _ _ _ ^ 1853-1860 

John  B.  Galbrajtk  . J860-18S8 

jAif^s  D.  Westcott,  Jr _ „ _ 1868-1868 

A.  R.  Meek  „.., „ „. 1868-1870 

Sherman   Conant    „ _ „ „ 1870-1870 

J.  P.  C.  Drew  ...„ _ 1870-1872 

H,   BissBEE,  jR „..„ ^ „ 1872-1872 

J.  P.  C.  Emmons _ , „ 1872-1873 

William  A.  Cocke ,.„... , ™ ...1873-1877 

Oeorge  p.  Ranky  ..._ ,.._ „ 1877-1885 

C.  M.  Cooper  ...,„ , „ 1885-1889 

William  B,  Lamar  „ ...„ .,.._ _ 1889-1903 

James  B.  Whitfield „ 1903-1904 

W.  H.  Ellis  ..._ _ _ „ _ - 1904-1909 

Park  Trammell  „, ._ _ 1909-1913 

Thomas  F,  West  _.._ 1913-1917 

Van  C.  Swearingen _ „ _ 1917-1921 

Rivers  Buford  ♦ 1921-192S 

J.  B.  Johnson  „ 1925-1927 

Fred  H.  Davis , „ _ „ „ 1927-1931 

Car Y  D,  Lahdis  ™~ _ _ 193 1-1 938 

Georce  CotjPER  GiBBS  - , 1938-1941 
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STATE  LAW  DEPARTMENT 

ATTORNEY  GENERAL 
J.  TOM  WATSON 

ASSISTANT  ATTORNEyS  GENERAL 

D.  ST0ART  QiLLis,  Chief  Assistant „ Januarr.  1941- 

Lawrence  A.  Truett September.  1937- 

DoNALD  K.  Carroll „ January,  1941 -December,  1941 

Millard  B.  Conklin January.  1941- 

Lewis  W.  Petteway January,  1941- 

Thohas  V.  KiERKfiN* „ January.  1941 -February,  1942 

Nathan  Cockrill  . 1940 -June,  1941 

M.  C.  MclNTOSH ..„ Jlprll.  1921-June.  1941 

H.  E.  Carter ^..January.  1926-March,  1941 

Rot  Campbell  (During  1941  period  on  sick  leave  and  restricted  pay) 

,  1926-AprU.  1941 

E.  Albert  Fallot _... January,  1941-July.  1941 

Joseph  E.  Gillen _,.„ „ „ „June,  1941-November.  1942 

Paul  E.   Raymond* August,    1941-AuKUst,  1942 

SniNEY  Skgall  -„ »..„ September,  1941 -December,  1941 

J.  R.  Bullock  „ ^ March,  1942- 

James  H.  Millican,  Ja November,  1942- 

SPECIAL  ASSISTANT  ATTORNEYS  GENERAL 

James  B.  Toney   (and  Office  Manager)   January,  1941- 

Kenneth   BAU.INCER* April,    1941 -June,   1942 

Tiffany  T.  Turnbull*,. -...January,  1941-Augu5t,  1942 

Woodrow  Melvin  (Promoted  to  Assistant  Attorney  General, 

November,  1942)  ....November,  1940- 

H.  ToLBERT  Black  July,  1941- 

LIBRARIAN 
T.  L.  Karn January.  1941- 


*  In  service  with  armed  forces. 
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SECRETARIES 

Harriett  C.  Pomeroy  September,  1941- 

Helen    Rountree _ April.  1942- 

Bessie   Martin _ .....September,  1939- 

ViRciNiA  Hammonk .....„.„.. .March,  1941- 

HAtiRiKT  E.  Roebuck  . „ July,  1935- 

LuciLLB   Ham  „ .Janutuy,  1941- 

Martha   Bakkerman    . ..September,  1941- 

Marion   Davidson   „ „.. Jfebruary,  1942- 

Hazel  Sanderson .August.  1939- 

Vera  Zimmerman  _^,»*^„v,m .....Aiisust,  1941- 

ROSA   Stanaland   _, ..„^>.,^_^^.„_^_^«- April,  1941- 

EvELYN   Davis July,  1929- 

Kathron  Hightowek June,  1941- 

Mary   Vallance   November.  1942- 

Lorraine  W.  Evans     - _ March,  1931 -December,  1941 

Rpsy  Stmmons  ...,„„ „ .January.  1941-January,  1942 

ilopE  McBrtde  ..„ .,„ „ March,  1941- June.  1941 

Marie  Stearns  - February.  1941-Juiie,  1941 

AiLEENA  Wisdom  _ — ...„ October.  1941 -November.  1942 

Nellie  Cone  Owen  ...„ ^ October,  1937-September,  1941 

Marion  Rutp ...JPebruary,  1941-July,  1941 

Rhebe  Phillips  _ _..,..  October,  1941-AprU,  1942 

FILING  SECRETARY 
Margaret  E.  Gannon ^..ii^v™ April,  1929- 

ASSISTANT   FILE    CLERK 
Kay  Gilus  ,..„ Jtebruary.   1942-July.  1942 

RECEPTIONISTS 

JiMMiE  Ruth  Porter  _....,.._ _.. February.  1941-Jui^,  1942 

Ruth  Payne  Bomford _ june.  1942- 
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STATUTORY  REVISION,  RESEARCH  AND 
DRAFTING 

J.  TOM  WATSON,  Attorney  General 

ASSISTANT  ATTORNEYS  OENERAL 

Tneo  M.  BtTRNS „ August,  1939- 

JoHN  C.  Wywn  „ October  1941- 

D.  B.  whitakbh  January,  1941- 

Lewis  H.  Tribble - - - - .-August,  1939-March,  1941 

SPECIAL  ATTORNEYS 
C.  H.  B.  Floyd  „ November,  1942- 

LAW  CLERKS 

Thomi^s  V.  McCaul „ _ ^January,  1941-August,  1942 

J.  Slater  Smith,  Jr." „ -July,  1941 -November,  1941 

Phank  Wotitzky* „ July.  1941 -December.  1941 

E.  W,   Welch*    September,  1941 -February.  1942 

WiLLum  Crawfobb ...July,  1941 -September.  1941 

INDEXER 
Lovis  O,  Gravely August,  1941-AuKUst,  1942 

STENOGRAPHERS 

Ella  MtmpHY. ,,,  . „..„ November,  1941-August,  1942 

JoRi  Perry — _... „„ _ „ January,  1941 -January,  1942 

Saba  Grant. „ „ ^ _ _ ,..June,  1941-AugU5t,  1942 

LeMoyne  Hancock „ J^bruary,   1941 -September,   1942 

Leonora  O'Connell  .... — _ .,.._ J^bruary,   1941 -March.   1941 

Nadia  Giddens _ ,. „ April,  1941 -November,  1941 

Margaret  Hall _ _Aueust,  1941- 

Adois  Chastian. _ , July,  1941-August,  1941 

John  Collier  Horke July,  1937- 

Gloria  Abango  — „ Jfebruary,  1941- 


*  In  service  with  armed  forces. 
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JUDICIAL  DEPARTMENT  OF  FLORIDA 
Supreme  Court  Justices 

TALLAHASSEE 

DECEMBER 
1942 

Hon.  ARMSTEAD  BROWN.  Chief  Justice. 

DEVISIOK    A 

Hon.  JAMES  B.  WHITFIELD 

(Retired  Janimrjr  4,  1S43.) 

Hon.  RIVERS  BUPORD. 


I 


Hon.  ALTO  ADAMS. 

Hon.  OLENN  TERRELL. 
Hon.  R.  H.  CHAFMAN. 
Hon.  ELWTN  THOMAS. 


DIVISION    B 


Hon.  Q0YTE  P.  McCORD.  Clerk  Suprem^e  Court. 

Hon.  J.  TOM  WATSON,  Attorney  Qeneral. 

Hon.  T.  T.  TORNBOLL.  Attorney  lor  State  Railroad  Commission. 

Hon.  T.  M.  8HACKLEFORD,  Attorney  for  Slate  Road  Department. 


The  Supreme  Court  was  reorganized  January  12.  1943,  as  follows: 
Hon.  RIVERS  BUFORD.  Chief  Justice. 

DI VISION    A 

Hon.  GLENN  TERRELL. 
Hon.  R.  H.  CHAPMAN. 
Hon.  ALTO  ADAMS. 

Hon.  ARMSTEAD  BROWN. 
Hon.  ELWYN  THOMAS. 
Hon,  H.  L,  SEBRINO. 


luvisioH  a 
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JDIXSES  OF  THE  CIRCUIT  COURT 

PmsT  CiRcnrt- .Hon.  R.  A.  McGEACHY. 

Hon.  L.  L.  PABISINSKI. 
Secokd  CiRcnrr ..Hon.  E.  C.  LOVE. 

Hon.  W.  MAY  WALKER. 
Thibd   CiRctnr ....Hon.  R.  H.  ROWE. 

Hon.  HAL  W.  ADAMS. 
FtouRTH    CIRCUIT Hon.  DeWTTT  T.  GRAY. 

Hon.  BAYARD  B.  SHIELDS. 

Hon.  A.  D.  McNEILL. 

Duval  Circuit Hon.  MILES  W.  LEWIS. 

PiFTH    CiRCurt .Hon.  J.  C.  B.  KOONCE. 

Hon.  F.  R.  HOCKER. 
Sdcth   CiRCurr ^  ...Hon.  JOHN  U.  BIRD. 

Hon.  T.  frank  HOBSON. 
Seventh  Circuit Hon.  GEO.  WM.  JACKSON. 

Hon.  HERBERT  B.  FREDERICK.' 
Eighth  Circuit Hon.  H.  L.  SEBRING.' 

Hon.  JNO.  A.  J.  MURPHY.' 

Hon.  A.  Z.  ADKINS. 
Ntsts  Circuit.... Hon.  M.  B.  SMITH. 

Hon.  A.  O.  KANNER. 

Hon.  FRANK  A.  SMITH. 
Tkhth  Circuit Hon.  H.  C.  PETTEWAY. 

Hon.  D.  O.  ROGERS. 
ELXVXinrH  Circuit Hon.  W.  W.  TRAMMELL. 

Hon.  ROSS  WILLIAMS. 

Hon.  PAUL  D.  BARNS. 

Hon.  GEORGE  E.  HOLT. 

Hon.  ARTHUR  GOMEZ. 

Hon.  RICHARD  H.  HUNT." 
Twelfth    Circuit Hon.  GEO.  W.  WHITEHURST. 

Hon.  W.  T.  HARRISON. 
Thirteenth   Circuit.... Htm.  L.  L.  PARKS. 

Hon.  HARRY  N.  SANDLER. 
Fourteenth  Circuit.... Hon.  IRA  A.  HUTCHISON. 

Hon.  E.  C.  WELCH- 
PiFTEENTH  Circuit Hon.  GEO.  W.  TEDDER. 

Hon.  C.  E.  CHILLINGWORTH,' 

JUDGE  OP  THE  COURT  OP  RECORD 
Escambia   County.... Hon.  ERNEST  E.  MASON, 

JUDGES  OP  THE  CRIMINAL  COURT  OF  REICORD 

Dade   County Hon.  BEN  C.  WILLARD. 

Duval  County , Hon.  BRYAN  SIMPSON, 

mLXSBOROUCH   CouNTYHon.  JOHN  R.  HIMES. 
Monroe   County Hon.  WM.  V.  ALBURY. 

Hon.  THOMAS  S.  CARO.' 

Orange  County ,..„Hon.  W.  M.  MURPHY. 

Palm  Beach  CouNTY...Hon.  JOHN  L.  MOORE. 
Polk    Coutny Hon.  ROBERT  T.  DEWELL, 

Hon.  ROY  H.  AMIDON.' 

JUDGE  OP  THE  COURT  OP  CRIMES 

Dade  Couhty Hon.  N.  VERNON  HAWTHORNE  (Acting) 

Hen.  WAYNE  ALLEN.' 

'  In  the  armed  sprvite.s.  '  in  the  firmed  «erTlfea. 

'  Blectpd  Supreme  Court  Jiistice.  *  Elet'ted   Kovemhpr.    1942  ;   takes  office   In    1943 

■Appointed   January   5,   1943.  '  Kleetcd   November.  1942:   taiie*  ofMce  fn    J»43 

*  In  tbe  armed  services.  ■  In  the  armed  servieea. 
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JUDGES  OP  THE  CIVIL  COURT  OP  RECORD 

Dade  Countt.„ Hon.  DAVID  J.  HEFFERMAN. 

Hon.  NORMAN  HENDRY. 

Duval  Coptny _„Hon.  BURTON  BARRS. 

JDVENIl^  COURT  JUDGES 

Brevard   County Hon.  ALBERT  M.  BOLAND. 

Dade  County _....Hon.  WALTER  H.  BECKHAM. 

Duval  CouNTTr Hon.  W.  S.  CRISWELL. 

HiLLSBORODGHCotrNTY,Hon.  PAUL  R.  KICFOUTER. 

Monroe   County... Hon.  JUUETrE  RUSSELL. 

Orange COXTNTY Hon,  MATTIE  H.  FARMER  tActins). 

Hon.  JAMES  E.  DIEFPENWORTH.* 
Pinellas  County Hon.  C.  E.  WARE, 

STATE  ATTORNEYS 

First  Circuit Hon.  J.  EDWIN  HOLSBERRY,  Pensacola. 

Second  Circuit Hon.  ORION  C.  PARKER.  Tallahassee, 

Third  Circuit Hon.  KEITH  BLACK,  Lake  City.'" 

Hon.  ALFRED  T.  AIRTH,  Live  Oak, 
Fourth  Circuit ..Hon.  INMAN  P.  CRUTCHFIELD,  JacksonvUie. 

Hon.  WILLIAM  HALLOWES.  HI." 

Ptfth  Circuit Hon,  J.  W.  HUNTER,  Tavares. 

Sixth  Circuit ,.._Hon.  CHESTER  B.  McMULLEN.  Clearwater. 

Seventh  Crcuix. Hon.  MURRAY  SAMS,  DeLand. 

Eighth  Circuit „,.Hon.  T.  E.  DUNCAN.  Gainesville. 

Ninth  Circuit _...Hon.  MURRAY  W.  OVERSTREET,  Kisslmmee. 

Tenth  Crcuit...„ Jlon,  L.  GRADy  BURTON,  Wauchula. 

Eleventh  Circuit...- Hon,  G.  A.  WORLEY,  Miami. 

Hon.  STANLEY  MILLEDGE,  Miami." 

Twelfth  Circuit Hon.  CLYDE  H.  WILSON,  Sarasota. 

Thirteenth  Circuit Hon.  J.  REX  FARRIOR,  Tampa. 

Fourteenth  Circuit...- Jlon.  L.  D.  McRAE.  Chipley. 

PiFTEBNTH  Circuit Hon,  JOSEPH  S.  WHITE,  West  Palm  Beach. 

Hon.  PHIL  O'CONNELL," 

ASSISTANT   STATE    ATTORNEYS 

^COND  Circuit Hon.  O.  O.  EDWARDS,  Cross  City. 

Fifth  Circuit Hon.  C.  A.  SAVAGE,  Ocala. 

Sixth  CiKcxni ,Hc7n.  ARTHUR  L.  AUVIL.  Dade  City. 

Seventh  Circuit Hon.  JULIAN  C.  CALHOUN,  Palatka. 

Eighth  Circuit Jlon.  JOE  HILL  WILLIAMS.  Lake  Butler. 

Ninth  Circuit Hon.  ANGUS  SUMNER,  Fort  Pierce, 

Hon.  LLOYD  F.  BOYLE.  Sanford. 

Tenth  Circuit Hon.  WALTER  W.  WOOLPOLK,  Lake  Wales. 

EtEVENTH  Circuit Hon.  J.  LANCELOT  LETTER.  Key  West. 

Twelfth  Circuit ..Hon.  W.  M.  SMILEY,  Bradenton. 

Hon,  SUMTER  LEITNER,   Arcadia. 
Fourteenth  Circuit.,... Hon.  H.  V.  MrCLELLAN,  Blountstown. 
Ftfteenth  CiRCinT Hon,  LOUIS   P.  MAIRE.  Port   Lauderdale. 

COUNTY  SOLICITORS 

Dade  County Hon.  ROBERT  R,  TAYLOR,  Miami. 

Duval  County Hon,  HARRY  H,  MARTIN,  Jacksonville, 

Hon.  WAYNE  RIPLEY.  Jacksonville." 

Escambia  County _,.Hon,  FORSYTH  CARO,  Pensacola. 

Hillsborough  CouNTY.,Hon.  JOSEPH  E,  WILLIAMS,  Tampa. 


'  In  the  arrow)  Mprvlc™. 
'"  In  tlii'  nrmpd  BCrvlceB, 
"  in  I  lie  armerl  servlpes. 
'=  Elwteti  in  l«4a ;  takp*  offli-e  is  1943. 
•'  In  Ihe  armed  wrvtceit. 
"  In  thi'  urmed  nervlces. 


18  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


Monroe  CotnsTY Hon.  ALLAN  B.  CLEARE,  JR.,  Key  West. 

Orange  CoDMTT Hon.  O,  RAYMOND  ELLARS,  Orlando. 

Palm  Beach  County Hon.  W.  E.  ROEBUCK.  West  Palm  Beach. 

Polk  County.., Hon,  GUNTER  STEPHENSON.  Winter  Haven. 

ASSISTANT  COUNTY  SOLICTTORS 

Dade  County .,..„ Hon,  GLENN  C,  MINCER,  Miami. 

Hon.  ALBERT  D.  HUBBARD,  Miami. 

Hon.  LOUIS  J.  HAMEL,  Miami. 

Hon.  ANDREW  T.  HEALY.  Miami. 

Duval  CouMTY _...Hon.  LLOYD  LAYTON,  Jackscjnville. 

EscAJkiBiA  County JNone. 

Hills  BOH  OUCH  County., Hon,  B,  A,  GREGORY,  Tampa. 

Hon.  J.  G.  SPICOLA,  Tampa, 

Hon.  HARRY  G.  McDONALD,  Tampa. 

Monroe  County None. 

Orange  County None, 

Palm  Beach  County None. 

Polk  County Hon.  G,  B.  LANGSTON.  Bartow. 

COUNTY  PROSECUTING  ATTORNEYS 

Broward  County Hon.  W.  GERRY  MILLER,  Fort  Lauderdale. 

DeSoto  County Hon.  M.  A.  ROSIN.  Arcadia, 

Gadsden  County, Hon,  WILLIAM  D.  DOSS,  Quincy. 

Indian  River  County.... Hon.  SHERMAN  N.  SMITH,  JR.,  Vero  Beach. 

Jefferson  County Hon,  B,  J,  HAMRICK,  Monticello. 

Lee  County Hon.  JOHN  K.  WOOLSLAIR,  Pert  Myers. 

Manatee  County Hon.  GEORGE  R.  HITCHCOLK,  Bradenton. 

Martin  County Hon.  T.  T.  OUGHTERSON,  Stuart, 

Okeechobee  County Hon.  PAUL  WONGREY,  Okeechobee. 

Osceola  County „Hon.  O.  PRESTON  JOHNSON,  Kissimmee, 

Pasco  County Hon.  J,  DON  GEIGER.  Dade  City. 

Pinellas  County Hon.  HENRY  S,  BAYNARD,  Clearwater. 

St,  Lucie  County .Hon.  A.  C.  SIMMONS.  Fort  Pierce. 

Sarasota  County Hon.  LAMAR  B.  DOZIER,  Sarasota. 

Seminole  County Hon.  GEORGE  A.  SPEER,  JR.,  Sanford. 

Sumter  County _ Hon.  JAMES  W,  WEST,  Bushnell, 
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REPORTS  OF  STATE  ATTORNEYS  FOR  YEARS 

1941 -1942,  INCLUSIVE,  UNDER  SECTION    16.09, 

FLORIDA  STATUTES,  1941. 


FIRST  JUDICIAL  CIECCIT 


Escambia  County 
Okaloosa  County 


Santa  Rosa  County 
Walton  CcTunty 


ESCAMBIA: 


Homicide: 

First   Degree 

Rape    „ 

Assaults  „ 

Perjury    

Adultery,  Fornication,  etc. 

Election  Law  violations  ...„ , , 

Osmbllng  Violations  

D<Aag  Business  Without  a  Ltcense.. 


Information 

and 
bidlctn^jents 


9 
4 

t 
1 
1 

e 
s 

3 


Verdicts  of 
NotOullty 
Returned 

3 
1 


OTHER  CASES  HANDLED 

Number  Disposition 

OrilBilial  Hearings  Attended  17  

QdMss  Corpus  Hearings  Attended  3  

Respectfully  submitted, 

J.  EDWIN  HOLSBERRY. 

State  Attorney. 

OKALOOSA: 

Information 

and 
Indie  tn^nts 
Robbery : 

Armed   „ I 

Uaarmed     ._ . j 

Assaults: 

With  Intent  to  Commit  Fetosur «_. S 

Other  Assaults    „ ._  if 

Arson  and  Kindred  Offenses , . 3 

Burglary  and  Kindred  Offenses  ..,„ 4 

Larceny : 

Of  Automobiles  ... ™ S 

Of  Cattle I 

Kindred  Offenses  8 

Forgery,  Counterfeiting  and  Kindred  Offenses  1 

Resisting  Arrest,  etc „ i 

Adultery,  Fornication,  etc. „..™1„  13 

Incest I 

Bigamy    ., ".1 1 

Desertion  and  Wltbhddins  Sujraiort  f ram  Sni e 

and  Children  3 

Liquor  Violations  , _ „„.„„...  U 

Unlawful  Practice  of  Medicine  ,„_„„  3 

Violator.  R&llroad  Commission . 3 

OUier  Miscellaneous  „....„ 1 


Verdict*  of 
Not  Guilty 
Returned 


^ 
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OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Validation   Proceedings. 4  1  completed,  3  dismissed 

Bond  Estreature  Proceedings  4  2  completed.  2  pending 

Criminal  Hearings  Attended  6 

Habeas  Corpus  Hearings  Attended.,..         1  Bond  set 

Other  Cases  Not  Enumerated 

Handled  by  State  Attorney  23  No  informations,  returned 

County  Judge,  etc, 
I  Respectfully  submitted, 

J.  EDWIN  HOLSBERRY. 

State  Attorney. 


SANTA  ROSA: 

Information 

and 
Indictments 
Homicide: 

Manslaughter    _. ._ .  1 

Robbery : 

Armed     ^ 1 

Assaults: 

With  intent  to  Commit  Felony 15 

Other  Assaults 15 

Arson  and  Kindred  Offenses  2 

Burglary  and  Kindred  Offenses  Ifl 

Larceny: 

Of    Autom,obiles 2 

Of  Cattle   - 2 

Kindred  Offenses  22 

False  Pretenses  and  Kindred  Offenses _ 2 

Forgery.  Counterfeiting  and  Kindred  Offenses...  4 

Trespasses,  Injuring  Building,  etc 14 

Perjury 1 

Adultery,  Fornication,  etc 6 

Bigamy    , ,, — „.,„ 1 

Crime  Against  Nature  _ _ 2 

Desertion  and  Withholding  Support  from  Wife 

and  Children   8 

Selling  Mortgaged  Property 2 

Causing  Improper  Issuance  Marriage  license..,.  1 

Aidine  Escape 1 

Unlawful  Practice  cf  Medicine  1 

Untaxed  Liquor  Possession 3 

Burning   Woods    4 

Malicious  Injury  to  Animal  2 

Leaving  Scene  of  Accident  1 


Verdicts  of 
Not  Guilty 
Returned 


8 

2 


OTHER  CASES  HANDLED 


Criminal  Hearings  Attended  

Habeas  Corpus  Hearings  Attended 


Number 

Disposition 

8 
1 

Bond  set 

Respectfully  submitted. 


J.  EDWIN  HOI£BERRY, 

State  Attorney, 
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IS 


WALTON: 

Inform  a  Hon        Verdicts  of 

and  Not  OuUty 
Indictments        Returned 
Homicide : 

Second   Degree 1  1 

Assaults : 

With  intent  to  Commit  Felony „ I  — . 

Other  Assaults I  I 

Larceny: 

Kindred  Offenses  . J  — 

Various   Offenses.   Miscellaneous  ,.„„ Ill  13 

OTHER  CASES  HANDLED 


Appeals  from  Lower  Court  to  Circuit 

Court    3 

Bond  Validation  Proceedings  1 

Bond  Estreature   Proceedings  6 

Criminal   Hearings   Attended    7 

Other  Cases  Not  Envunerated 

HEUidled  by  State  Attorney 34 


Number        Disposition 

3  reversed 
Completed 

6  cash  bonds  collected 

7  completed 

No  informations  Re- 
turned   C(^mty    Judge, 
etc. 


Respectfully  submitted. 


EDWIN  HOLSBERRY. 

State  Attorney. 


SECOND  JUDICIAL  CIRCUIT 


PrankMn  County 
Gadsden  County 
Jefferson  County 


Leon  County 
Liberty  County 
Wakulla  County 


FRANKLIN: 


Homicide : 

First  Degree  .. 

Manslaughter 
Rape    


Assaults: 

With  intent  to  Commit  Felony 

Other   Assaults  , 

BurgJary  and  Kindred  Offenses _ 

Larceny: 

Of  Automobiles  

Of  Cattle ._^„..^ 

Kindred  Offenses ^ 

Forgery.  Counterfeiting  and  Kindred  Offenses 

Resisting  Arrest,    etc. 

Desertion  and  Withholding  Support  from  Wife 

and    Children    

Malicious  Injury  to  Property 

Worthless  Checks  Over  $50  

Uving  in  Open   State  of  Adultery. 


Information 

and 
Indictments 


Verdicts  of 
Not  Guilty 
Returned 


18 

44 

3 
3 

4 
3 

11 
3 
2 
1 


20 
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OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 2  — 

Bond    Validation   Proceedings 2  — 

Criminal  Hearings  Attended - 15  — 

Respectfully  Submitted. 

O.  C,  PARKER,  JR., 

State  Attorney. 

GADSDEN: 

Information  Verdicts  of 

and  Not  Guilty 

Indictm,ents  Returned 
Homicide: 

First   Degree   „ „...        5  — 

Second  Degree  1  — 

Manslaughter    , 3  — 

Robbery; 

Aimed    3  — 

Assaults : 

With  intent  to  Commit  Felony „.,.        7  1 

Libel   and  Defamation „ 3  — 

Arson  and  Kindred  Offenses _ 3  — 

Burglary  and  Kindred  Offenses  38  2 

Larceny: 

Of  Automobiles  „._ 5  — 

Of  Cattle    5  — 

Kindred  Offenses  ,„ ;.,. 8  3 

Embezzlement 3  — • 

Forgeiy,  Counterfeiting  and  Kindred  Offenses....        4  1 

PerjuiT - 1  — 

Resisting  Arrest,  etc 2  .^ 

Crime  Against   Nature  2  — 

Desertion  and  Withholding  Support  from  Wife 

and  Children  16  3 

Shooting  Intc?  Dwelling  . 4  1 

Living  in  Open  State  of  Adultery  3  — 

Bad  Checks  Over   $50   2  — 

Receiving  Stolen  Property 2  — 


OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 3  __ 

Criminal  Hearings  Attended   10  

Respectfully  Submitted, 

O.  C.  PARKER,  JR., 

State  Attorney. 

JEFFERSON: 

Homicide : 

Second   Degree „„.  1  

Manslaughter 1  ;„ 

Assaults: 

With  intent  to  Commit  Felony „.,.  7  3 

Other   Assaults  ,. 2  3 

Burglary  and  Kindred  Offenses  „.._ 4  
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Larceny: 

Of   Automobiles  .„.^___„..„,.„-..„^ 1 

Of  Cattle _.-»..„ . — 1 

Kindred  Offenses ^«.™ 5 

Offenses  Against  E*ubllc  Revenue  — 1 

Perjury •  1 

E)esertlon  and  Witbholdlng  Support  from  Wife 

and   Children  ~ _ 1 

Receiving  Stolen  Property  — 14 

Respectfully  Submitted. 


O.  C.  PARKER,  JR„ 

State  Attorney. 


LEON: 


Homfrfde: 

First   Decree 

Second  Degree  

Mansl  aught  er   

Robbery : 

A  r med    ^. 

Unarmed    

with  Intent  to  Commit  Felony 

Other   Assaults  

Arson  and  Kindred  Offenses  .... 
Burplary  and  Kindred  Offenses 
Larceny: 

Of   Automobiles    

Of  Cattle 

Kindred  Offenses  

Embezzlement: 

Public   Officers   

Other  Kinds 


Information 

and 
Indictments 


FOnrery.  Counterfeiting  and  Kindred  OlteaaeB.... 

Incest   „ 

Crime  Against  Nature  „ 

DesertlCTi  and  Withholding  Support  from  Wife 

and  Children 

Permitting  Minors  to  Loiter  in  Pool  Room. ___ 

Concealing  Stolen  Property 

Lt%'lnK  in   Open   Adultery „ 

Hit  and  Run  Driving „.. 

Operating  Car  For  Hire  Without  Permit  of  R.  R. 

Commission ..... 

Lasclvloas  Cohabitation  ^.. 

Operatinir  Gambling   tlc?om  ....... „ 

Moving  Car  Subject  to  Lien  . 

Possession  of  Mullet  Out  of  Season 


4 
5 
4 

5 
6 

42 
9 
2 

5S 

11 
7 
4 

1 

3 

22 

4 
3 

14 
2 
1 
4 

2 

5 
1 
I 
3 
1 


Verdicts  of 
Not  Guilty 
Returned 


1 

"5 


GIBER  CASES  HANDLED 

Numtier 

Bond  Validation  Proceedings  „;. 2 

Bond  Estreature  Proceedings  _ „„„ 9 

Criminal   Hearings  Attended  69 


Disposition 


Respectfully  Submitted. 

O.  C.  PARKER,  JR.. 

State  Attorney. 


Number 
5 

Disposition 

Respectfully  Siibmitted, 

O.  C.  PAFKFni, 
State 

,  JR.. 
Attorney. 

Information 

and 
Indictments 

Verdicts  of 
Not  auUty 
Returned 
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LTBERTY: 

Information  Verdicts  of 

and  Not  Qullty 

Indictments  Returned 

Burglary  and  Kindred  OSenses  2  — 

Larceny: 

Of  Automobiles  _ — „ 2  — 

Kindred    Offenses _ 7  2 

OTHER  CASES  HANDLED 
Criminal  HearinKs  Attended 


WAKULLA: 


Homicide : 

P'irst  Degree    .„„,^„,.,.,„,..^...„ ^^ 3  — 

Rape    - „. • 5  — 

RoDbery: 

Armed 2  — 

Assaults: 

l^ith  intent  to  Commit  Felony 7  3 

Ottier  Assaults  .-..  6  — 

Arson  and  Kindred  Offenses  ..— ^ 1  — 

Burglary  and  Kindred  Offenses   ...„ 6  1 

Larceny: 

Kondred  Offenses 11  1 

False  Pretenses  and  Kindred  OSenses  1  -~ 

Trespass _ 1  — 

Violating  Sanitary  Code - I  — 

Etesertion  and  MVttnnolding  Support  from  Wife 

and   Cnildren   „ 20  I 

Operatmg  Gambling  House  1  — 

Malicious  Injury  to  Public  Building » 1  — 

Possession  of  Liquor  Without  Stamps 1  — 

Practicing  Medicine  Without  License 2  — 

otop-nettmg    , 1  — ■ 

tinooiing  Into  Dwelling 1  — 

OTHER  CASES  HANDLED 

Number  Disposiiton 

Criminal  Hearings  Attended   16  — 

Respectfully  Submitted. 

O.  C.  PARKER,  JR., 

State  Attorney. 

THIRD  JUDICIAL  CIRCUIT 

Columbia  County  Madison  County 

Dixie  Ccunty  Suwanee  County 

Hamilton  County  Taylor  County 
Lafayette  County 
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COLUMBIA: 


bifonnation 

and 
Indictments 


Homicide : 

First  Degree   „,. ft 

Mayhem    ^ „.™.....„.„ .  l 

Rape . I 

Robbery: 

Unarmed „ „ I 

Assaults: 

With  intent  to  Commit  Felony , 8 

Burglary  and  Kindred  Offenses 14 

Larceny : 

Of  Cattle    „™™  9 

Kindred  Offenses . . .„„  u 

Embezzlement; 

Public   Officers   I 

Other   Kinds 4 

Forgery,  Counterfeiting  and  Kindred  Offenses....  13 

Trespasses.  Injuring  Buildings,  etc. 1 

Resisting  Arrest,  etc .... 1 

Adultery,  Fornication,  etc 1 

Bigamy    , ,.„„„_, 1 

Crime  Against  Nature ."_!!".".. !""..'!„,  1 

Deserticn  and  Withholding  Support  from  Wife 

and  Children  18 

Hit  and  Run  Driver  1 

Unlawfully  Killing  an  Animal  of  Another 3 

Unlawfully   Operating  Motor  Vehicle  on  High- 
way Without  Proper  Certificate 2 

Unlawfully  Imputine  a  Want  of  C^utttity  to  a 

Female  Person   „ 1 

Keeping  a  CtambUng  House  4 


Verdlctetrf 
Not  Ouilty 
Returned 


a 

3 


OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Estreature  Proceedings  2    Judgment  entered 

Criminal  Hearings  Attended  „ IS  

Habeas  Corpus  Hearings  Attended    „         2   Defendant  released 

Respectfully  submitted. 

A.  K.  BLACK  and  ALFRED  T.  AIRTH. 

State  Attorneys. 

O.  O.  EDWARDS, 
Assistant  State  Attorney. 

DIXIE: 

Information        Verdicts  of 
and  Not  Ouilty 

Indictments         Returned 
Homicide: 

First   Degree   ...„ „.        •  3 

Robbery: 

Unarmed    ....._ 1  1 

Assaults : 

With  intent  to  Commit  Felony •  4 

Burglary  and  Kindred  Offenses  „ „„.        9  3 

Larceny: 

Of  Automobiles ...        S  1 

Kindred  Offenses  ....„ 3  — 
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False  Pretenses  and  Kindred  Offenses  3  — 

Porgei?.  Counterfeit Ine  and  Kindred  Offenses....  5  — 
Desertion  and  Withholding  Support  from  Wile 

and    Children   „ 10  1 

Maintaining  a  Nuisance 2  — 

OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  frtTm  Lower  Court  to  Circuit  Court 1  Reversed 

Bond  Validation   Proceedings   1  Bonds  Validated 

Bond  Estreature  Proceedings  2  Judgments  entered 

Criminal  Hearings  Attended _,..       30  — 

'Habeas  Corpus  Hearings  Attended  20  — 

Respectfully  submitted. 

A.  K.  BLACK  and  ALFREOD  T.  AIRTH. 

State  Attorneys. 

O.  O.  EDWARie. 
Assistant  State  Attorney. 

HAMILTON: 

Information        Verdicts  ol 

and  Not  QuUty 
Indictments         Returned 

Homicide : 

First  Degree   „ S  2 

Rape 1  1 

Robbery : 

Armed  1  — 

Assaults: 

With  intent  to  Ccmmit  Felony 9  1 

Other  Assaults 2  1 

Burglary  and  Kindred  Offenses  5  — 

Larceny : 

Of   Automobiles „ 2                     

Of   Cattle 1                      

Kindred  Offenses  5  — 

False  Pretenses  and  Kindred  Offenses 1  — 

Forgery,  Counterfeiting  and  Kindred  Offenses.,,.  1  — 

Trespasses.  Injuring  Buildings,  etc 1                      

EJesertion  and  Withholding  Support  from  Wife 

and   Children   7                     

Unlawful  Imprisorunent  of   Another 1                      

Inhuman  and  Oppressive  Treatn;ent  of  a  Per- 
son  in    Custody   1                       

Unlawfully   Refusing    Treatment    for    Venereal 

Disease n                     

OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Validation  Proceedings 1     Validation  of  Bonds 

^    .  '  refiised  by  Court 

Criminal   Hearmgs  Attended  13  — _ 

Habeas  Corpus  Hearings  Attended  2        Defendants  held 

Respectfully  submitted, 

A.  K.  BLACK  and  ALFRED  T.  AIRTH, 

State  Attorneys. 

O.  O.  EDWARDS, 

Assistant  State  Attorney. 
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LAFAYETTE:  Information        Verdicts  of 

and  Not  Guilty 

Indictments        Returned 
Assault  -, : 

With  intent  to  Commit  Felony .„ 1  — 

Larceny; 

Of  Cattle - .™. 4  1 

Kindred  Offenses  j, 4  — 

False  Pretenses  and  Kindred  Offenses 2  — 

Resisting  Arrest,  etc 1  — 

Desertion  and  Withholding  Support  from  Wife 

and  Children  5  — 

Falsely  Impersonating  an  Officer 3  ^ 

OTHER  CASES  HANDLED 

Number 

Criminal  Hearings  Attended  8 

Other  Cases  Not  Enumerated  Handled  by 

State  Attorney  .'. l    Defendant  held  for 

contempt  of  court 
Respectfully  submitted, 

A.  K,  BLACK  and  ALFRED  T.  AIRTH, 

State  Attorneys, 

O,  O.  EDWARDS, 
Assistant  State  Attorney. 


Disposition 


MADISON: 

Information 

and 
Indictments 
Homicide: 

First   Degree „.„,,: , 4 

Manslaughter    ____,_,„„__-, . 1 

Mayhem    ..— 1 

Rape I 

Assaults: 

With  intent  to  Conmiit  Felony S 

Arson  and  Kindred  Offenses 1 

Burglary  and  Kindred  Offenses  8 

Larceny : 

Of  Cattle 5 

Kindred    Offenses    it 

Embezzlement: 

Public   Officers   ..„ _ 1 

Other   Kinds    1 

False  Pretenses  and  Kindred  Offenses 3 

Forgery,  Counterfeiting  and  Kindred  Offenses....  3 

Incest 3 

Desertion  and  Withholding  Support  from  Wife 

and  Children  „„ .....  13 

Operating  a  House  of  HI  Fame  „ 1 

Unlawfully  Killing  an  Animal  of  Another...^ 1 


Verdicts  of 
Not  Guilty 
Returned 


1 

1 


OTHER  CASES  HANDLED 

Number  Disposition 

Criminal   Hearings  Attended 10  — 

Respectfully  submitted, 
A.  K,  BLACK  and  ALFRED  T.  AIRTH, 

State  Attorneys. 

O.  O.  EDWARDS, 
Assistant  State  Attorney. 
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SUWANNEE: 

Information 

and 
Indictments 
Homicide: 

First   Degree   • — 

Robbery: 

Armed    - 

Assaults: 

With  intent  to  Commit  Felony 

Other  Assaults 

Burglary  and  Kindred  Offenses  - 

Larceny: 

Of  Automobiles  - _ 

Of  Cattle 

Kindred  Offenses  „ 

Embezzlement    

False  Pretenses  and  Kindred  Offenses  

Forgery,  Counterfeiting  and  Kindred  Offenses—. 

Trespasses.  Injuring  Buildings,  etc 

Resisting  Arrest,  etc.  - 

Conspiracy   

Bigamy 

Desertion  and  Withholding  Support  from  Wife 

and  Children  

Hit  and  Run  E>river 

Unlawfully  Killing  an  Animal  of  Another 

Unlawful  Posssesion  of  Counterfeit  Coins 

ViolaticTn  of  Primary  Election  Laws   

Unlawfully  Aiding  a  Prisoner  to  Escape 


10 

1 

16 

1 

18 


5 
3 
14 
8 
1 
4 
2 
2 
2 
1 

7 
1 
2 
1 
4 
1 


Verdicts  of 
Not  Guilty 
Returned 


OTHER  CASES  HANDLED 

Number  Disposition 

Bond   Validation  Proceedings 2  Pending 

Bond  Estreature  Proceedings  1  Judgment    for  Defendant 

Criminal  Hearings  Attended  .^^ 19 

Habeas  Corpus  Hearings  Attended 4  Defendants  held 

Respectfully  submitted, 

A.  K.  BLACK  and  ALFRED  T.  AIRTH. 

State  Attorneys. 

O,  O.  EDWARDS, 
Assistant  State  Attorney. 


TAYLOR: 


Homicide : 

First   Degree 

Manslaughter 

Information 
and 

Indictments 

™ 3 

2 

verdicts  of 

Not  Guilty 
Returned 

1 
I 

Rape _.. 

Assaults : 

With  intent  to  Commit  Felony  ... 

..: 1 

2 

ArscTn  and  Kmdred  Offenses  

1 

Burglary  and  Kindred  Offenses  

Larceny: 

Of    Automobiles   

2 

3 

— 

Of  Cattle   _   . 

zzzzi;;;    6 

2 

Kindred  Offenses  ..   ..^ 
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Forgery,  Counterfeiting  and  Kindred  Offenses...  2 

Tre^asses,  Injuring  Building,   etc 3 

Crtaae  Against  Nature 2 

Desertion  and  Withlioldlng  Siyiport  from  Wife 

and  Children 17 

Miscellaneous 1 


OTHER  CASES  HANDIiED 

Number 


Criminal  Hearings   Attended  

Habeas  Corpus  Hearings  Attended 


16 
S 


Disposition 


Respectfully  submitted, 

A.  K.  BLACK  and  ALFRED  T.  AIRTH. 

State  Attorneys. 

O.  O,  EDWARDS, 
Assistant  State  Attorney. 


FOURTH  JUDICIAL  CIRCUIT 


Cla,7  Count? 


Nassau  County 


Duval  County 


CLAYr 


Homicide : 

First   Degree 

Manslaughter 
Bobbery: 

Unarmed 

Assaults     - — .-.— — 

Burglary  and  Kindred  Offenses  ., 

Larceny: 

Of  Automobiles 

Of  Cattle  „ _ 

Kindred  Offenses  

Embezzlement 

Forgery,  Counterfeiting  and  Kindred  Offends.. 

TrespEisses,  Injuring  Buildings,  etc.  _ 

Adultery,  Fornication,  etc.  ,„- 

Bigamy 

Shooting  Cow   

Practicing  Medicine  Without  License  

Receiving  Stolen  Property  


Information 

and 
Indictments 

1 
3 


3 
4 
T 

4 
8 
2 
I 
1 
I 
2 
1 
1 
2 
I 


Verdicts  of 
Not  Guilty 
Returned 


OTHER  CASES  HANDLED 

Nimiber  Disposition 

Bond   Validation    Proceedings 1  — 

Bond  Estreature  Proceedings  2  — 

Criminal  Hearings  Attended  12  — 

Habeas  Corpus  Hearings  Attended 3  — 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney   „ 7  — 

Respectfully   submitted. 

INMAN  P.  CHUTCHFIELD, 

State  Attorney. 
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DUVAL: 

Information  Verdicts  of 

and  Not  Giailty 

Indlctm^its  Returned 
Homicide: 

First   Degree    ...„ „ 39  6 

Second  Degree 29  — 

Manslaughter 7  — 

Rape    _ „„ , 5  3 

Perjury    1  — 

OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 2  — 

Bond   Validation   Proceedings  ^ 3  — 

Bond  Estreature  Proceedings  „ „ 17  — 

Criminal  Hearings   Attended  186  — 

Habeas  Corpois  Hearings  Attended 27  — 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney 67  — 

Respectfully  submitted, 

INMAN  P.  CRUTCHFIELD, 

State  Attorney. 
NASSAU: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Homicide : 

First  Desree  .,.. 6  2 

Second  Decree 1  — 

Manslaughter    2  1 

Mayhem 1  1 

Raipe    ...._ 2  1 

Robbery: 

Armed    2  — 

Assaults     - 4  — 

Burglary  and  Kindred  Offenses 11  — 

larceny: 

Of   Automobiles .._ „ S  — 

Of   Cattle  „ 4  1 

Kindred  Offenses  2  — 

Embezzlement   2  — 

ForKcry.  Counterfeiting  and   Kindred   Offenses,.        3  — 

Violation  Liquor  Law,  Second  Offense 1  — 

Hit  and  Run 3  1 

Aggravated  Assault 2  — 

Shooting  Into  Dwelling   1  — 

Intercourse  With  Unmarried  Female I  1 

Conveying   Weapon  Into  Jail 1  — 

OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Validation  Proceedings  _„. „ 2  — 

Bend  Estreature  Proceedings 1  — 

Criminal   HearlnRs  Attended - 25  — 

Habeas  Corpus  Hearings  Attended  7  — 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney    10  — 

Respectfully  submitted, 

INMAN  P.  CRUTCHFIELD, 

State  Attorney. 
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FIFTH    JUDICIAL   CIRCUIT 

Citrus  County  Lake  County 

Hernando  County  Marion  County 

Sumter  County 

CI'X'RUS : 

Information  Verdicts  of 

and  Not  Oullty 

Indictments  Returned 
Homicide: 

First   Degree       3  I 

Manslausbter    .. ,  ,, ,.^ ,,  .  . j  

Mayhem „__._^ , ]~".        3  — 

Robbery : 

Armed „ 1  — 

Assaults: 

With  intent  to  Commit  Felony „„.„„„        ft  — 

Burglary  and  Kindred  Offenses ...„„      II  — 

Larceny : 

Of  Cattle  or  Hogs ^ 6  — 

Kindred  Offenses _ 3  — 

Elmbezzlement 3  

Forgery.  Counterfeiting  and  Klnd^vd  Offense 1  — 

Resisting   Arrest,  etc „ 1  — 

Adultery,  Fornication,  etc  1  — 

Bigamy    . 1  

Crime  Against  Nature  , .„        I  — 

DeserUon  and  Withholding  Support  from  Wife 

and  Children 7  — 

Hit  and  Run  Driver , „„ _.„.„..„„ 1  — 

Receiving  Stolen  Goods , 3  

Injury  to  Public  Buildings 1  — 

Lewd  and  Lascivious  Cohabitation I  — 

Larceny  of  Timber  ., 3  1 

Information  Unlawful  Escape  ... . 2  

OTHER  CASES  HANDLED 

Number  Disposition 

Criminal  Hearings  Attend^  .. 1  — 

Respectfully  submitted, 

J.  W.  HTJNTER, 

State  Attorney. 

HERNAITOO: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
lATceny: 

Of  Automobiles  _ „ , 1  — . 

Kindred  Offenses  8  

Violation  Liquor  Law,  Second  Offense....^ 4  — 

OTHER  CASES  HANDLED 

Numt>er  Disposition 

Bond  Validation  Proceedings .. 2  

Respectfully  submitted, 

J.  W.  HUNTER, 

State  Attorney. 


^ 
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LAKE: 

Information 

and 
Indictments 
Homicide : 

First   Degree   , 5 

Second   Degree   __._ — .„ — „  1 

Manslaughter   -....» l 

Bobbery ; 

Armed „ „ 1 

Assaults: 

With  intent  to  Commit  Felony 10 

Other  Assaults  , .„ I 

Burglary  and  Kindred  Offenses  _ 14 

Larceny: 

Of  AutomobOes  - - . 10 

Kindred  Offenses  ..._„ „ _.™ , 3 

Etabezzlement    „ „ 1 

False  Pretenses  Bind  Kindred  Offenses  2 

Forgery.  Counterfeiting  and  Kindred  Offenses....  7 

Adultery,  Fornication,  etc 1 

Incdst 1 

Violation  Liquor  Law,  Second  Offense  1 

Desertion  and  Withholding  Support  from  Wife 

and  Children  ,.. 4 

Unlawfully  Operating  Automobile   1 

Possession  of  Burglar  Tools      _ 1 

Receiver  of  Stolen  Goods  _. 2 


Verdicts  of 
Not  Guilty 
Returned 


OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Validation  Proceedings „ 2  — 

Criminal  Hearings  Attended 12  — 

Habeas  Corpus  Hearings  Attended  2  — 

Respectfully  submitted, 

J.  W.  HUNTER, 

State  Attorney. 

MARION: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Rettimed 
Homicide: 

First   Degree  9  — 

Robbery: 

Armed ....        1  1 

Assaults: 

With  intent  to  Commit  Felony  ...„ 30  — 

Other  Assaults   „ 1  — 

Arson  and  Kindred  Offenses  1  — 

Burglary  and  Kindred  Offenses  90  — 

Larceny : 

Of  Automobiles 2  — 

Of   Cattle   _ 10  2 

Kindred  Offenses  „ 22  5 

Embezzlement 5  — 

False  Pretenses  and  Kindred  Offenses  10  — 

Forgery.  Counterfeiting  and  Kindred  Offenses 20  — 

Trespasses,  Injuring  Building,  etc 3  — 

Offenses  Against  Public  Revenue 1  l 
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Incest 1  I 

Desertion  and  Withholding  Support  from  WUe 

and  Children .....,._ „...  20  — 

RemovinK  Property  Under  Lien „ _ „„  1  — 

Hit  and  Run  Driver,  etc.  „ 5  — 

Crime  of  Escape  from  Officer 20  — 

Aiding  Convict  to  EscBfte  _...._ 2 

Enticing  Away  for  Purpose  of  PrastltutiOD 1  ^ 

DrivlnK  While  Intoxicated,  etc „.„  1  — 

Attempting  to  Defraud,  etc.  „...  1  — 

OTHER  CASES  HANDLE3> 

Number        Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  2  AJTinned 

Bond  Validation   Proceedings   I 

Bond  Estreature  Proceedings  _ 1  I^treated 

Criminal   Hearings   „. .,  20  i Preliminary  hearings* 

Habeas  Corpus  Hearings  Attended 5 

Other  Cases  Not  Enumerated  Handled  by 

State  Attorney  One  Appeal  Supreme  Court 

Respectfully  submitted, 

J.  W.  HUNTER, 

State  Attorney. 

By  C.  A.  SAVAGE. 
Asst.  State  Attorney. 


SUMTER: 

Information 

and 
Indictments 
Homicide: 

First  Degree   I 

Robbery: 

Unarmed   „ „ 1 

Assaults: 

With  intent  to  Commit  Pelony  _ 9 

Arson  and  Kindred  Offenses  „ 1 

Larceny : 

Of   Automobiles   2 

Of   Cattle   3 

Kindred  Offenses 4 

Embezzlement    „ „ 2 

Forgery,  Counterfeiting  and  Kindred  Offenses..  1 

Trespasses.  Injuring  Buildings,  etc 2 

Adultery,  Pomlcatton,  etc „..„ 1 

Incest    „ 1 

Desertion    and    Withholding  Support    from  Wife 

and  Children  2 

Breaking  and  Entering  Charges 14 

Respectfully  submitted, 


Verdicts  of 
Not  Oullty 
Returned 


1 


W.  HUNTER, 
State  Attorney. 
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Pasco  County  Pinellas  County 

PASCO: 

Information        Verdicts  of 
and  Not  Guilty 

Indictments         Returned 
Homicide : 

First   Degree   2                        2 

Robbery : 

Unarmed   „ „ I                          1 

False  Imprisonment  and  Kidnapping 2                       — 

Assaults : 

With  intent  to  Commit  Felony  2                       — 

Burglary  and  Kindred  Offenses  4                      — 

LarcPTiy: 

Of  Automobiles  ....: 2                          1 

Kindred  Offenses 11                        3 

PcTpery,  Counterfeiting  and  Kindred  Offenses....  2                      — 

Adultery,  Fornication,  etc 2                         2 

Bi^'amy 2 

Desertion  and  Withholding  Support  from  Wife 

and  Children  , 6                      — 

OTHER  CASES  HANDLED 

Number  Kspositlon 

Criminal  Hearings  Attended'  .,^„ 9  — 

Habeas  Corpus  HearinRS  Attended  1         Deft,  remanded 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney 10         Dismissed 

Respectfully  submitted, 

CHESTER  B.  McMULLBN. 

State  Attorney. 

PINELLAS: 

Information         Verdicts  of 

and  Not  Guilty 
Indictments        Returned 
Homicide : 

Krst   Degree    8  — 

Second  Degree  . 6  — 

Manslaughter    ™ .„._ 4  2 

Rape    *=.,«„i.. ^ 2  I 

Robbery: 

Armed    „ I  — 

Unarmod , S  1 

False  Imprisonment  and  Kidnapping  1  — 

Assaults: 

With   intent  to  Commit  Felony  10  — 

Ai'son  and    Kindred   Offenses   2  1 

Burglary   and  Kindred  Offenses  73  2 

Larceny: 

Of  Automobiles  4  — 

Kindred  Offenses  24  3 

Embezzlement 8  — 

False  Pretenses  and  Kindred  Offenses  1  ~- 

Forgery.  Counterfeiting  and  Kindred  Offenses....  22  — 

Resisting  Arrest,  etc 2  — 

Adultery.  Fornication,   etc.  _ 8  — 

Desertion  and  Withholding  Support  from  Wife 

and  Children .,  14  I 
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Violation  of  Untfomi  Sale  of  Securities 3  — 

Disbarment    _.™^...„.__, 1  — 

Accessory  After  the  Fact  1  — 

Receiving   Stolen   Prcperty   „ 4  — 

Passing  Worthless  Checks  8  ^ 

Habitual   Criminal   2  «— 

Conducting  a  Lottery  2  — 

Obtaining  Narcotics  by  Mlsreprraentotlon. 3  ^ 

Concealing  Death  of  Bastard  Child 1  — 

OTHER  CASES  HANDLED 

Numter  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 10  — 

Bond   Validation   Proceedings    ..^ 4  — 

Bend  Estreature  Proceedlnes  . 3  — 

Criminal  Hearings  Attended  63  — 

Habeas  Corpus  Hearings  Attended   8  — 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney 24  ^ 

Respectfully  submitted, 

CHESTER  B.  McMUUMH. 

State  Attorney. 

SEVENTH  JUDICIAL  CIBCVIT 

Flakier  County  St.  Johns  County 

Putnam  Cotmty  Volusia  County 

FLAGLER: 

Information  Verdict*  Of 

and  Not  Otilltjr 

Indictments  Returned 
Homicide: 

Second  Degree  „ „. „ „       3  — 

Rape   f Intent)   _ S  ^ 

Assaults    _ t  — 

larceny: 

Of  Hogs   3  — 

Kindred  Offenses  „„ 1  — . 

Resisting  Arrest,  etc ...„. „ . 1  — 

Issuing  Worthless  Check  ,„„„ 1  — 

Respectfully  Submitted, 

MXTRRAY  SAMS, 

State  Attorney. 

PUTNAM: 

Information  Verdicts  of 

and  Not  Guilty 

__                                                                            Indictments  Returned 

Homicide; 

First   Decree  , 4  — 

Rape   „ . 1  J 

Assaults _ \ 2  

Arson  and  Kindred  Offenses I  

Larceny : 

Of  Automobiles    _.._™„,        1 

Kindred  Offenses  , t  ^ 

Embezzlement   „... _.... ..„.„ 3  
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Forgery.  Counterfeiting  and  Kindred  Offenses...  1 

Perjury 1 

Desertion  and  Withholding  Support  from  Wife 

and  Children  _ 1 

Lottery     _ 5 

Breaking  and  Entering  8 

Concealing  Personal  Property  7 

Removing  Personal  Property  Under  Lien 1 

ViolaUon  of  State  Narcotic  Law  „ 1 

Aiding  E^ape  1 

Injury  in   Operating  Automobile  Through   Cul- 
pable Negligence  and  While  Intoxicated I 

Buying  and  Receiving  Stolen  Property 1 

Accessory  After  the  Pact  1 

Severing  Timber  from  Lands  of  Another 1 


OTHER  CASES  HANDLED 

Number 

Criminal  Hearings  Attended   24 

Habeas  Corpus  Hearings  Attended 7 

Respectfully  submitted. 


Disposition 


MURRAY  SAMS, 

State  Attorney. 


ST.  JOHNS: 

Information 

and 
Indictments 
Homicide: 

Second  Degree   ..„ 1 

Manslaughter    _ _ 2 

Mayhem    1 

Rape    „ , 1 

Assaults: 

Assault  and  Battery  - 6 

Other  Assaults 6 

Breaking  and  Entering  13 

Larceny: 

Of  Automobiles ,..,..,. ,„ ...™_ 3 

Of   Cattle    .^.;...^„„..._-_^.i.;i.;. ^ I 

Grand  Larceny  ^ 8 

Embezzlement    __ 1 

Forgery.  Counterfeiting  and  Kindred  Offenses....  13 

Perjury   „ l 

Bastardy   „ 1 

AbCTtion   _ 1 

Desertion  and  Withholding  Si^iport  from  Wife 

and    Children S 

Larceny  of  Hogs , . „„ ...  4 

Aiding,  Concealment  Stolen  Property  4 

Slot  Machine   Seizure 1 

Keeping  Gambling  Room 1 

Operating  House  of  11]  Fame „ 3 

Hit  and  Run  Driver  3 

Procuring  Unmarried  Female  Under  16  for 

Prostitution .,. 1 

Manufacture  cf  Liquor  Without  License  3 

Unlawfully  Practicing  Medicine  and  Using  Title 

of  Doctor 1 

Failure  Motor  Vehicle  Stop,  Bender  Aid, 1 

Receiving  Stolen   Property  - _ 4 


Verdicts  of 
Not  Guilty 
Returned 

1 
1 


Cert,  to  Co.  J. 
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OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Validation  Proceedings  2  — 

Bond  Estreat ure  Proceedings  _„ . 4  ^ 

Habeas  Corpus  Hearings  Attended 8  — 

Respectfully  Submitted, 

MORRAY  SAMS, 

State  Attorney. 

VOLUSIA: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Homicide: 

First   Degree . 0  — 

Second  Degree 8  — 

Manslaughter    _ 3  

Rabbery: 

Armed    „        1  

Unarmed „ ....„ „ , i  

Assaults : 

With  Intent  to  Commit  Fdony 13  — 

Other  Assaults 3  1 

Burglary  and  Kindred  OtFeoBes _ S7  1 

Larceny: 

Of    AutomobUes „. ft  

Of  Cattle 1  

Grand  Larceny „ „ a  2 

Embezzlement : 

Public  Institutions 3  

Forgery,  Counterfeiting  and  Kindred  Offenses.  .        14  I 

Crime  Against  Nature 2  

Desertion  and  Withholding  Support  from  Wife 

and  Children  _... S  

Bastardy    g  I 

Possessing  Gambling  Devices  „ 8  _ 

Removing  Property  Under  Lien   10  

Maliciously  Cutting  Pence ^.„ 1  

Enticing  Female  to  Leave  Home J  

Failure  of  Motor  Vehicle  to  8tBV- ._- .         1  

Concealing  Stolen  Property  „ 9  _ 

Conspiracy  to  Defraud  I  

Accessory  After  Fact  „ „ 1  

OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court. 68  

Bond    Validation    Proceedings 10  

BfTid  Estreature  Proceedings  6  

Criminal  Hearings  Attended  and  Investigations        98  

Habeas  Corpus  Hearings  Attended        24  

Respectfully  Submitted, 

MURRAY   SAMS. 

State  Attorney. 
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EIGHTH  JUDICIAL  CIRCUIT 

Alachua  County  Gilchrist  County 

Baker  Cuunty  Levy  County 

Bradford  County  Union  County 

ALACHUA: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Homicide : 

First  E>egree   . „. 11  1 

Second   Degree  „ „ „ S  — 

Robbei  y : 

Armed 1  — 

Unarmed 1  — 

Assaults: 

With  intent  to  Commit  Flelony 26  — 

Other  AssaiUts  „ „        4  ^ 

Arson  and  Kindred  Offenses  „ 1  — • 

Burglary  and  Kindred  Offenses  _...      39  1 

Lai'ceny: 

Of  Automobiles  ^ 10  1 

Of   Cattle   „ „ 12  — 

Kindred  Offenses „ 26  2 

Embezzlement    - 9  — 

P_alse  Pretenses  and  Kindred  Offenses  2  — 

t'orgery,  Ccimterleiting  and  Kmdred  Offenses....      17  — 

Offenses  Against  Pubhc  Revenue  11       ,  — 

Resisting   Arrest,   etc ..„ 5  __. 

Aduiteiy,  Fornication,   etc S  ^ 

Desertion  and  Wittiholding  Support  from  Wile 

and  cnildren 8  — 

Hit  and  Run „ 5  — 

Issuing  Worthless  Check „        1  ._■ 

Cruel  and  Inhuman  Treatment  of  Convicts 2  — 

fciecond  Conviction  of  Felony  _ 2  

Shooting  Into  Dwelling 4  

Disposing  of  Property  Under  lien 4  — 

Receiving  Stolen  Property  ^ 3  l 

OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Coui-t  to  Circuit  Court. 2&  

bond   Validation  Proceedings   ..._ 4  

Criminal  Hearings  Attended  43  

habeas  Corpus  Hearings  Attended 9  

otner  Cases  Not  Enumerated  Handled  by  State 

Attorney    _,        4  

Respectfully  submitted, 

T.  E.  DUNCAN, 
State  Attorney. 

BAKER: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Homicide: 

First  Degree 6  1 

Mayhem    „ 1  
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Assaults:  „         ,^  _.,  a 

With  intent  to  Commit  Pelony _ *  — 

Other  Assaults 3  — 

Arson  and  Kindred  Offenses * . —        3  — 

Larceny:  , 

Of  Cattle  J  — 

lOndred  Offenses  - — 1  — 

Embezzlement: 

Public   Officers 1  1 

False  Pretenses  and  Kindred  QStenses I  ^ 

Trespasses,  Injuring  Buildings,  etc S  — 

Incest  - -jiL-L"        ^  — 

Desertion  and  WithboldlnK  Support  from  Wife 

and  Children  - •  — 

Lottery    — - - - —        2  — 

OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 4  — 

Criminal  Hearings  Attended 12  — 

Habeas  Corpus  Hearings  Attended   1  — 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney    - -       11  — 

Respectfully  submitted. 

T.  E.  DUNCAN, 
State  Attorney. 

BRADFORD: 

Information        Verdicts  of 

and  Not  Quilty 
Indictments         Returned 
Homicide: 

First   Degree _.„„ .. ..        2  — 

Manslaughter    ,,. ,,.. , ....n,,,         1  — 

Robljery : 

Armed  , . 1  ^ 

Unarmed    .« 1  — 

Assaults: 

With  intent  to  Commit  Pelraiy  2  — 

Other  Assaults  . 3  — 

Burglary  and  Kindred  Offense 6  — 

Larceny: 

Of  Automobiles  3  — 

Kindred  Offenses . ,-■- ,          5  — 

Embezzlement    „„ 2  — 

Forgery,  Counterfeiting  and  Kindred  Offenses. ..        8  — 

Trespasses,  Injuring  Buildings,  etc 2  — 

Incest    _ I  1 

Desertion  and  Withholding  Support  from  Wife 

and  Children „ „ 1  

Culpable   Negligence  „         2  

Wilfully  Cutting  Wire  Fence 1  

Transfer  Property  Wlttiout  Certificate 10  — 

Lottery    _ _ S  — 

OTHER  CASES  HANDLED 

Number  DUposlUon 

Appeals  from  Lower  Court  to  Circuit  Court....        5  

Bond  Validation  Proceedings   ...„ -         2  

BcKid  Estreature  Proceedings  „ 12     Cash  Bonds  Estreateo 
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Criminal  Hearings  Attended   ..^ IB  — 

Habeas  Corpus  Hearings  Attended  12  — 

Other  Cases  Not  Enumerated  Handled  by 

State  Attorney _ 6  — 

Respectfully  submitted, 

T.  E.  DUNCAN, 

State  Attorney. 

GILCHRIST: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Lai-ceny: 

Of  Automobiles  ._ 1  — 

Of  Hobs 1  — 

Adultery,  Pomication,   etc - 1  — 

Breaking  and  Entering  and  Grand  Itarceny.™..,.        1  1 

Impersonating  an  Officer  _ 1  — 

OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court. 3  — 

Criminal   Hearings   Attended  7  — 

Habeas  Corpus  Hearings  Attended  - „ 1  — 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney 4  — 

Respectfully  submitted, 

T,  E,  DUNCAN, 

State  Attorney. 

LEVY: 

Information        Verdicts  of 

and  Not  Guilty 
Indictments         Returned 

Hcimlclde: 

First  Degree 5  — 

Second  Degree   „ 1  -~ 

Third   Degree   _ 1  

Robbery: 

Armed   ......._ _ _ 2  ^ 

Assaults _ 7  — 

Larceny : 

Of  Automobiles  .„        i  

Kindred  Offenses „ 8  — . 

Trespasses,  Injuring  Buildings,  etc 2  — 

Resisting  Arrest,  etc 1  

Desertion  and  Withholding  Support  from  Wife 

and   Cliildren 1  

Breaking  and  Entering 8  

OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 5  

Bond  Validation  Proceedings  _ 2        Bonds  validated 

Criminal  Hearings  Attended  15  

Habeas  Corpus  Hearings  Attended  4  

Respectfully  submitted, 

T.  E.  DUNCAN, 
-    ■  State  Attorney. 
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UNION: 

Information        Verdicts  of 

and  Not  Oullty 
Indictments         Returned 

Homicide: 

First  Degree   3  — 

Second  Degree   . 1  — 

Manslaughter    „ ..,.„.„»i„_..„ 1  

Rape    H ! I_  a  — 

Robbery: 

Unarmed     ... _.  1  

Assaults: 

Murder „ ,.._ „ _...  4  I 

Larceny: 

Of   Cattle   I  

Kindred  Offenses 2  — 

Desertion  and  Withholding  Stu>port  from  Wife 

and  Children  2  — 

Conducting  a  Lottery  and  Possession  ot  Lottery 

Tickets 1  

OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  CourC 2  

Bond  Validation  Proceedings  ..,._ . l  

Crimmal  Hearings  Attended  ■  

Habeas  Corpus  Hearings  Attended  t  

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney  _ 9  


Respectfully  submitted, 

T.  E.  DUNCAN, 
State  Attorney, 

NINTB  JUDICUL  CIRCUIT 

Brevard  County  Orange  Coun^ 

Indian  River  Coimty  Osceola  County 

Martin  County  Saint  Liu^e  Cotmty 

Okeechobee  County  Seminole  County 


BREVARD: 


Homicide : 

First  Degree    ...„ „„, % 

Manslaughter , _ , „ I 

Robbery: 

Armed    „ „ S 

Unarmed  „ _ 3 

Assaults: 

With  Intent  to  Commit  Pelony _.. 14 

Aggravated 9 

Burglary  and  Kindred  Offenses  . ....  ._  29 

Larceny: 

Of  Automobiles  „ S 

Of  Cattle    4 

Kindred  Offenses _ 9 

Embezzlement „  1 

Palse  Pretenses  and  Kindred  Offenses  3 

Forgery,  Counterfeiting  and  Kindred  Offenses ...  2 


Information        Verdicts  of 
and  Not  Guilty 

Indictments         Returned 


I 


«u 
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Incest „ „ 1 

Crime  Against  Nature 1 

Deserticm  and  Withholding  Support  from  WUe 

and   Children   10 

Hit  and  Run 2 

Removing  Property  Under  Hen  1 

Receiving  Stolen  Property 2 

OTHER  CASES  HANDLED 

Number 

Appeals  from  Lower  Court  to  Circuit  Court 2 

Criminal  Hearings  Attended „...      27 

Habeas  Corpus  Hearings  Attended  15 


Disposition 
Dismissed 


Respectfully  submitted. 

MURRAY  W.  OVERSTREBT, 

State  Attorney, 


INDIAN  RIVER: 

Information 

and 
Indictments 
Homicide: 

First   Degree ._... 2 

Second  Degree  „ „ 1 

Manslaughter » „„_„__„_ 1 

Assaults: 

With  intent  to  Commit  Felony .-.  Q 

Burglary  and  Kindred  Offenses  15 

Larceny: 

Of  Automobiles  3 

Kindred  Offenses 6 

Forgery,  Counterfeiting  and  Kindred  Offenses....  1 

Adultery,  Fornication,  etc I 

Bigamy    . l 

Desertion  and  Withholding  Support  from  Wife 

and  Children  2 

Obtaining,  Not  by  Fraud 1 

Selling  Narcotics _ „ 1 


Verdicts  of 

Not  Guilty 
Returned 


3. 

1 
1 
1 


OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Ccairt 1  Affirmed 

Bond  Validation    Proceedings    6  Validated 

Habeas  Corpus  Hearings  Attended  -        1  Remanded 

Respectfully  submitted, 

MURRAY  W.  OVERSTREET. 

State  Attorney. 


M^WTEN: 


Homicide : 

First   Degree  

Assaults: 

With  intent  to  Commit  Felony 
Burglary  and  Kindred  Offenses     . . 


Information 

and 
Indictments 


6 
15 


Verdicts  of 
Not  Guilty 
Returned 


1 
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Lmxeny: 

Of  Automobiles    S  -— 

Kindred    Offenses    „._ » « —        S  1 

Forgery.  CtTUnterfelting  and  Kindred  Offenses...         8  — 

Intercourse  with  Female  Under  18 1  — 

Fraud ™ - I  ^ 

Obstructing  R.  R.  Train . 1  — 

OTHER  CASES  HANDLED 

Number  Dlspositico 

Appeals  from  Lower  Cmrt  to  Circuit  Court I  Dismissed 

Bond  Validation  Proceedings 4  Validated 

Respectfully  submitted, 

MURRAY  W.  OVERSTREET. 

State  Attomer. 

OK££CHDBEE: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Homicide; 

First   Degree   , „ 1  — 

Assaults: 

With  intent  to  Commit  Felony 1  ^ 

Burglary  and  Kindred  Offenses  t  — 

Larceny: 

Kindred  Offenses   „.,. 1  ^ 

Forgery,  Counterfeiting  and  Kindred  Offenses....        3  ^ 

Gambling    1  ^ 

Fraud     „ 1  — 

Respectfully  submitted, 

MURRAY  W.  OVEBSTREPT, 

State  Attorney, 

ORANGE: 

Information  Verdicts  of 

and  Not  OniltT 

Indictments  RetuiiHd 
Homicide; 

First    Degree    8  — 

Second   Degree    3  ^ 

Representation  Insane  Persons 9  — 

Restoration  Sanitary  Hearings „ 12  — 

Investigations 26  — 

Respectfully  submitted, 

MURRAY  W.  OVERSTREET. 

State  Attorney. 

OSCEOLA: 

Information  Verdicts  of 

and  Not  Ouilty 

Indictroents  Relumed 
Homicide : 

First   Degree  _ 3  — '• 

Second    Degree  1  — 

Robbery: 

Armed      „ „  .^ 1  » 
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Assaults; 

With  intent  to  Commit  Felony  2  — 

Larceny: 

Of   Automobiles   1  1 

Of  Cattle 1  — 

Kindred  Offenses  3  — 

Forgery.  Counterfeiting  and  Kindred  Offenses....  3  — 

Trespasses,  Injuring  Buildings,  etc S  ■^- 

Desertion  and  Withholding  Support  from  Wife 

and  Children  _. —  2  — 

Breaking  and  Entering — ^No    Information. Z  — 

Assault — No    Information   3  — 

Manslaughter— No   Information  1  — 

Perjury^ — No  Information 1  — 

Investigations  Attended  „ 27  > — 

InQuests  Attended  (Throughout  the  Circuit) _  7  — 

OTHER  CASES  HANDLED 

Number  Disposition 
Habeas  Corpus  Hearings  Attended  (Entire  Ct,)..      16  — 

Bond  Vaadations  (Entire  Ct.)  54  — 

Respectfully  submitted, 

MURRAY  W.  OVERSTREET. 

State  Attorney. 

8AINT  LUCIE: 

liif  ormatlon        Verdicts  of 
and  Not  QuUty 

Indictments         Returned 

Homicide : 

First  Degree 4  — 

Second  Degree   „ 1  — 

Manslaughter   _ — 2  1 

Robbery : 

Armed 2  — 

Unarmed     „ _ 2  — 

Assaults: 

With  intent  to  Commit  Felony  „ 8  1 

Other  Assaults _ Z  — 

Burglary  and  Kindred  Offenses 8  1 

Larceny: 

Of  Automobiles 8  — 

Kindred  Offenses  „ 2  — 

Embezzlement   

Forgery,  Counterfeiting  and  Kindred  Offenses... 

Desertion  and  Withholding  Support  from  Wife 
and  Children  

Lottery ..., 

Narcotics    „ 

Shooting  Into  House „, 

OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Validation  Proceedings  5  — 

Bond  Estreatuie  Proceedings  1  

Respectfully  submitted,  < 


MURRAY  W.  OVERSTREET, 

State  Attorney. 
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SEMINOLB: 

Infomiatlon        Verdicts  of 

■nd  Not  Guilty 
Indlctittents        Returned 
Homicide: 

First  Degree   6  — 

Second   Degree  .^„„„._ 1  — 

Manslaughter    „^ „ _.  3  — 

Rape    _ i..„ ^ „  1  — 

Robbery: 

Unarmed     i  — 

Assaults: 

With  Intent  to  Commit  Pelooy U  S 

Burglary  and  Kindred  Offenses  ..._ _ 17  1 

Larceny : 

or  Automobiles „. . _~ S  — 

Of  Cattle  , 3  — 

False  Pretenses  and  Kindred  Offenses 1  — 

Forgery.  Counterfeiting  and  Kindred  Offenses 8  — 

Trespasses,  Injuring  Buildings,  etc „ ...  1  — 

Crime  Against  Nature „ 1  — 

Desertion  and  Withholding  Support  from  Wife 

and  Children 9  — 

Removing  Property  Under  Uen  1  — 

Receiving  Stolen  Property  3  — 

Culpable  Negligence    _....._.-„™....^„. 1  

Unlawful  Carnal  Intercourse  I  — 


Unlawfully  Cutting  Timber 


OTHER  CASES  HANDLED 

Number  Disposition 

Criminal  Hearings  Attended  39  — 

Habeas  Corpus  Hearings  Attended 9  — 

Respectfully  submitted. 

MURRAY  W.  OVERSTREET. 

State  Attorney. 

TENTH    lUDICIAL  CIBCCTT 

Hardee  County  Highlands  County 

Folk  County 

HARDEE: 

Information        Verdicts  of 
and  Not  OuUty 

Indictments         Returned 
Homicide : 

Second  Degree   „ 4  

Assaults: 

With  intent  to  Ccnmnlt  Ttiony . ™..*.  3  

Other  Assaults „ ...„„_.„...  17  

Larceny: 

Of  AutomobOes  „ „ 0  

Embezzlement : 

Public   Officers   1  

False  Pretenses  and  Kindred  Offenses 2  j 

£orgery,  Counterfeiting  and  Kindred  Offeaaea....  .8  —                                  | 

Trespasses.  Injuring  Buildings,  etc 1  I 

Perjury    ^ I  _                                    ■ 

Adultery.  FomlcaUon,  etc ._„..        3  _ 


Crime  Against  Nature LZZ!^Z!..SZ.J1..S       1 


J 
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OTHER  CASES  HANDI.BD 

Number 


DispositioQ 


Bond  Validation  Proceedings _. 

Criminal  Hearings  Attended 

Habeas  Corpus  Hearings  Attended 


HIGHLANDS; 


13 
9 
6 


Respectfully  Submitted, 

GRADY  BtJRTON, 

State  Attorney. 


Homicide : 

First  Degree   „ ~ 

Second  Degree    _. 

Manslaughter ^. 

Assaults: 

With  intent  to  Commit  Felony  

Other  Assaults 

Arson  and   Kindred  Offenses  - 

Larceny  r 

Kindred  Offenses 

Embezzlement    

Forgery,  Counterfeiting  and  Kindred  Offenses.. 

Trespasses,  IniurinE  Buildings,  etc 

Resisting   Arrest,   etc _ 

Adultery.  Fornication,  etc „. 

Killing  Animal  of  Another ., 

Shooting  in  Dwelling  House 

Disposing  Personal  Property  _ 

Prison  Escape   _ 


Information 

and 
Indictments 


2 
I 
3 

11 
23 

IS 


Verdicts  of 
Not  Guilty 
Returned 


3 
4 


3 
2 


CITHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 3  — 

Habeas  Corpus  Hearings  Attended 7  ^ 

Respectftilly  submitted, 

GRADY  BURTON, 

State  Attorney, 

POLK: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Homicide: 

First   Degree   _...      18  2 

Second  Degree  .„ 2  — 

Mayhem    _ 3  — 

Rape    „ .- 3  — 

OO^ER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 81  — 

Bond  Validation  Proceedings  28  — 

Habeas  Corpus  Hearings  Attended  .„ 26  — 

Respectfully  submitted. 

GRADY  BURTON, 

State  Attorney. 
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ELEVENTH  JUDICIAL  CIHCtJIT 

Dade  County  Monroe  County 


DADE: 


Homicide: 

First  Degree  ... 

Second   Degree 

Manslaughter    . 
R&pe 
Robbery: 

Unarmed 


Information 

and 
Indictments 


45 

a 

4 
6 


Verdlcta  of 
Not  Guilty 

Returned 


OTHER  CASES  HANDLED 

Number 

Appeals  from  Lower  Court  to  Circuit  Court.. 10 

Bond  Validation  Prcceedings U 

Bond  Estreature  Proceedings  .„...™. . ..      18 

Criminal  Hearings  Attended  IBS 

Habeas  Corpus  Hearings  Attended  -.» 01 

Restoration   of  Sanity   . 18 

Bastardy  Cases   „.„, „„ „      20 

Suicides    ^ „„..„„,..™„„„,.„„..      flO 

Accidental  Deaths  . ,. 90 

Justifiable  Homicides   ..„ _...      36 


Disposttton 


Respectfully  submitted. 
G.  A.  WORLEY, 

State  Attorney, 


MONROE: 


Homicide : 

First  Degree  .. 

Manslaughter 
Rape 


Information 

and 
Indictments 

1 
1 
1 


Verdicts  ol 

Not  Guilty 
Retiu'ned 


OTHER  CASES  HANDLED 

Number  Dl.^osition 

Bond  Validation  Proceedings  „... S  Decree  entered 

Respectfully  submitted. 

G.  A.  WORLEY. 

State  Attorney. 


TWELFTH   JUDICIAL 

CIRCUIT 

Charlotte  County 

Hendry  County 

Collier  County 

Lee  County 

DeSoto  County 

Manatee  County 

Glades  County 

Sarasota  County 

CHARLOTTE: 

" 

Information 

Verdicts  of 

and 

Not  Guilty 

Homicide: 

Indictments 

Returned 

Manslaughter    

1 

Burglary  and  Kindred  OfTenses  

7 
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Larceny: 

Of   Crttle ^....^...vw,-„„...„w..v..-;. 4  1 

Porgoiy,  Counterfeiting  and  Kindred  Offenses...         2  — 

Sbooting  Into  Dwelling  1  — 

OTHER  CASES  HANDLED 

Number  msposltton 

Appeals  from  Lower  Court  to  Circuit  Court 1  Pending 

Respectfully  submitted, 

CLYDE  H.  WILSON. 

State  Attorney. 

COLLIEK: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Homicide: 

First   Degree 2  — 

Second   Degree    ~ 1  — 

Manslaughter „ 2  — 

Rape . , ... 1  — 

Robbery : 

Armed 1  — 

Assaults: 

With  intent  to  Commit  Felony 3  — 

Other  Assaults  3  1 

larceny: 

Of   Automobiles _ 2            ■  — 

False  Pretenses  and  Kindred  Offenses  1  — 

B^orgery.  Counterfeiting  and  Kindred  Offenses.—        2  — 

Adultery,  Fornication,  etc 4  — 

Liquor  Law  Violaticns  — 2  — 

Conducting    Lottery    _ „.        I  — 

Respectfully  submitted, 

CLYDE  H.  WILSON, 

State  Attorney. 

DESOTO: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Bobbery; 

Armed ,.„„. 2  — 

Assaults: 

With  intent  to  Commit  Ftlony 5  2 

Burglary  and  Kindred  Offenses  14  l 

Larceny: 

Of  Automobiles _ 3  — 

Kindred  Offenses  „ ^ 3  — 

Embezzlement    - I  — 

False  Pretenses  and  Kindred  Offenses 1  — 

Forgery,  Counterfeiting  and  Kindred  Offenses...         2  — 

Perjury    1  1 

Resisting  Arrest,  etc _ 1  — 

Desertion  and  Withholding  Support  from  Wife 

and  Children 3  — 

Lewd  and  Lascivious  Behavior ^ I  — 

Buying   Stolen   Property  ...        1  1 
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At 


OTHER  CASES  HANDLED 

Number 
Appeals  from  Lower  Court  to  Circuit  Court 5 

Habeas  Corpus  Hearings  Attended 7 

RespectfuUy  submitted 

CLYDE  H.  WILSON, 


Disposition 
Reversed  3 
Affirmed  3 


State  Attorney. 


OUU)ES: 


Assaults: 

With  Intent  to  Commit  Felony 

Aggravated  Assault 
Burglary  and  Kindred  Offenses 
Larceny: 

Kindred  Offenses  


Information 

and 
Indictments 

3 
3 

„        4 


Verdicts  of 
Not  Guilty 
Returned 


OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court t  Affinned 

Respectfully  submitted, 

CLYDE  H.  WILSON. 

State  Attorney. 


HENDRY: 


Homicide: 

Second  Degree   , 

Manslaughter    

Rape    

Assaults: 

With  intent  to  Commit  Felony 

Burglary  and  Kindred  Offenses  

Larceny : 

or  Automobiles  

Kindred  Off^ises  

Pledging  Mortcased  Property  _. 


Information 

and 
Indictments 


Verdicts  of 
Not  CuUty 
Returned 


OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Validation  Proceedings  4  — 

Respectfully  submitted, 

CLYDE  H.  WILSON, 

State  Attorney, 
LEE: 

Information        Verdicts  of 
and  Not  OuUty 

Indictments         Returned 
Homicide : 

Second   Degree  , S  

Manslaughter    _™.„^ ,. j  I 

Robbery: 

Armed   ...„ 4  

Unarmed Z...        8  
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Assaults: 

With  intent  to  Commit  Felony  

Burglary  and  Kindred  Offenses  _. „ 

Larceny : 

Of   Automobiles   .„ 

Of  Cattle „ 

Embezzlement 

False  Pretenses  and  Kindred  Offenses  ..- 

Forgery.  Counterfeitin^f  and  Kindred  Offenses.. 

Assisting  Person  to  Escape 

Worthless   Check ., .... 

Conducting  Lottery 

Obtaining  Narcotics  by  Fraud , 


8 

36 

3 
S 
2 
2 
7 
4 
1 
7 
1 


OTHER  CASES  HANDLED 

Number 


Bond  Validation  Proceedings  

Criminal  Hearings  Attended .. 

Habeas   Corpus  Hearings  Attended  

Other  Cases  Not  Enmnerated  Handled  by  State 
Attorney 


2 

15 

3 


1 

1 
2 

1 


Disposition 
Completed 


Respectfully  submitted. 

CLYDE  H.  WILSON, 

State  Attorney. 


MANATEE: 

Information 

and 
Indictments 
Homicide : 

First   Degree    „ „ 

Second   Degree  _ _ 

Manslaughter _ 

Robbery: 

Armed .^ „ 

Unarmed     - 

Assaults: 

With  intent  to   Commit  Felony  

Arson  and  Kindred  Offenses  _. 

Burglary  and   Kindred  Offenses  

Larceny : 

Of  Automobiles 

Kindred  Offenses  

Forgery,  Counterfeiting  and  Kindred  Offenses.... 

Adultery,    Fornication,   etc 

Desertion  and  Withholding  Support  from  Wife 

and  Children  

Operation  Gambling  House - 

Violation   Securities  Act  — 

Worthless   Check  _ 

Conducting    Lottery 


3 
3 

3 

3 

6 

7 
2 

18 

2 

12 

3 


4 
4 
5 
1 
10 


Verdicts  of 
Not  Guilty 
Returned 


OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Ccmrt 3  Aflirmed 

Criminal   Hearings  Attended   15  — 

Habeas  Corpus  Hearings  Attended  6  — 

Respectfully  submitted, 

CLYDE  H.  WILSON, 

State  Attorney. 
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SARASOTA: 

mf  orm&tlon        Verdicts  of 

and  Not  Oullty 
Indictments         Returned 

Hoir^iclde: 

First  Degree    ~ — ~ . I  I 

Second  Degree    2  1 

Manslsughter    . 1  — 

Robbery: 

Armed    ~ — — . S  1 

Unarmed    . S  — 

Assaults: 

With  intent  to  Commit  Felony  4  — 

Burglary  and  Kindred  Offenses  - _. .-.      SS  I 

Larceny: 

Of  Automobiles  „_„__.,.        3  1 

Kindred  Offenses - 11  1 

Forgery,  Counterfeiting  and  Kindred  Offenses....        7  — 

Adultery,  Fornication,   etc 2  1 

Bigamy    -— I 

ni^al  Practice  of  Medicine  4  — 

Operating  Gambling  House „_ 8  — 

OTHER  CASES  HAwnT.Bn 

Number  DisposiaoD 

Bond  Validation   Proceedings    2  Completed 

Bond  Estreature  Proceedings    ....,...: ^„™_„„.        4  Completed 

Habeas  Corpus  Hearings  Attended  - S  — 


Respectfully  submitted. 

CLYDE  H.  WILSON. 

State  Attorney. 

THIRTEENTH  JUDICIAL  CIRCVIT 

HIL15BOROUGH: 

InfoTmatlon  Verdicts  ot 

and  Not  Ouilty 

Indictments  Returned 
Homicide: 

First   Degree    „ ...,„ „...       16  I 

Rape    S  — 

Contempt  Proceedings . 3  — 

OTHER  CASES  HANDLED 

Number  Disposition 
Appeals   from  Lower  Court  to  Circuit  Court...       U  — 

Habeas  Corpus  Hearings  Attended  4S  — 

other  Cases  Not  Enumerated  Handled  by  State 

Attorney    lO  — 

Respectfully  submitted. 

J.  REX  FARRIOR. 

State  Attorney. 
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FOUKTEENTH  JUDICIAL  CIRCUIT 


Bay  County 
Calhoun  County 
Gulf  County 


Holmes  County 
Jackson  County 
Washington  County 


BAY: 

Information 
and 

Indictments 
Homicide : 

First  Degree   _ 1 

Second   Degree   . - 5 

Manslaughter    „ 1 

Robbery : 

Armed     , .™.. ^ 1 

Assaults: 

With  intent  to  Commit  Felony 

Arson  and  Kindred  Offenses  

Burglary  and  Kindred  Offenses  

Larceny : 

Of  Automobiles  _ ___. 

Of  Cattle 

Kindred  Offenses  _ — 

Embezzlement 

Forgery,  Counterfeiting  and  Biindred  Offenses 

Perjury    ,,,,,,,,,,,,,,,,.. 

Adultery,  Pomieatlon.  etc 

Bigamy 

Cringe  Against  Nature „ 

Desertion  and  Withholding  Support  from  Wife 

and  Children  

Violating  Traffic  Laws 

Operating  Automobile  While  Drunk  

Hit  and  Run  Driving ^ 

Remo^ang  Property  Under  Lien 

Injuring  Personal  Property ... _-.. 

Keeping  House  of  111  Fame __„ . 

Maiming  an  Animal  _ ~ 


Verdicts  of 

Not  QllUty 
Returned 


13 
2 

17 

7 
1 

26 
1 

15 
1 
8 
2 
1 

11 
3 
1 
S 
1 
1 
1 
1 


2 

i 


OTHER  CASES  HANDLED 

Nimiber  Disposition 

Bond  Validation  Proceedings 4  — 

Criminal  Hearings  Attended  Sfi  — 

Habeas  Corpus  Hearings  Attended  2  — 

Respectfully  submitted, 

L.  D.  McRAE, 

State  Attorney. 

CALHOUN: 

Information  Verdicts  of 

and  Not  Guilty 

Indictments  Returned 
Homicide: 

First  Degree „ 2  1 

Second  Degree   2  — 

Robbery : 

Armed    „ , _ 1  — 

Assaults: 

With  intent  to  Commit  Felony 4  — 

Other  Assaults  3  — 
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BurglaiT  and  Kindred  Offenses _—  1 

Larceny: 

Kindred    Offenses    „ „ 4 

Forgery.  Counterfeiting  and  Kindred  Offenses....  1 

Incest     1 

Desertion  and  Withholding  Support  from  Wife 

and  Children  4 

Violating  Traffic  Laws „___„ 2 


4 


OTHER  CASES  HANDLE^} 

Number 


Appeals  from  Lower  Court  to  Clrcutt  Court.. 
Criminal  Hearings  Attended  


1 

4 


Disposition 
Reversed 


Resp«:tfully  si^mltted. 


L.  D.  McRAE. 
State  Attorney. 


GULP: 


Homicide: 

First  Degree  ..... 
Second  Degree 

Manslaughter  ^ 
Assaults 


Burglary  and  Kindred  Offenses  _„... 

Larceny : 

Of  Automobiles  .„ _ 

Kindred  Offenses  „ 

Embezzlement 

Forgery,  Counterfeiting  and  Kindred  Oflenses... 

Offenses  Against  Public  Revenue  

Adultery.  Fornication,   etc „„ 

Violation  Liquor  Law,  Second  Offense  

Desertion  and  Withholding  Support  from  Wife 
and  Children 

Hit  and  Run  Driver „ 

Unlawful  Practice  of  Medicine 

Attempted    Burglary    _ 


Information 

and 
Indictments 


3 
1 
1 

6 
13 


1 

10 

1 

1 
2 

a 
1 

3 
1 
1 
1 


Verdicts  of 
Not  Guilty 
Returned 


3 
I 


S 

1 

1 

1 


OTHER  CASES  HANBLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court. I  Pending 

Criminal    Heatings    Attended   3  1  Bound  Over 

Habeas  Corpus  Hearings  Attended  1  _ 

Respectfully  submitted, 

L.  O.  McRAB. 
State  Attorney. 
HOLMES: 

Information        Verdicts  of 
and  Not  Oullty 

Homlcid  Indictments  Returned 

First   Degree     ^ 1  _ 

Second  Degree   ..._ 5  « 

Assaults: 

With  Intent  to  Commit  Felony „....        e  1 
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Arson  and  Kindred  Offenses  _ 2  — 

Burglary  and  Kindred  Offenses  -  4  — . 

Larceny : 

Of    Automobiles   1  — 

Kindred  Offenses  - 2  1 

Embezzlement   1  — 

False  Pretenses  and  Kindred  Offenses., _ 1  — 

Forgery.  Counterfeiting  and  Kindred  Offenses....  4  1 

Trespasses.  Injuring  Buildings,  etc 1  — 

Resisting  Arrest,  etc — „..„ .,...  1  — 

Adultery.  Fornication,  etc 2  — 

Bigamy t  — 

Desertion  and  Withholding  Support  from  Wife 

and  Children 5  1 

Disposing  of  Mortgaged  Property  ..„ —  4  3 

Operating  Auto  While  Drunk  2  1 

Possessing  Untaxed  Whiskey  „ 2  1 

Unlawful  Practice  of  Medicine „ 1  1 

Shooting  Into  Dwelling  House „ 1  — 

OTHER  CASES  HANDLED 

Number  Disposition 

Criminal  Hearings   Attended    14  — 

Respectfully  submitted, 

L.  D.  McRAE, 
State  Attorney. 

JACKSON: 

Information         Verdicts  oi 

and  Not  Guilty 
Indictments         Returned 
Homicide : 

First    Degree 6  — 

Second  Degree   .■. -... — „..,  8  — 

Manslaughter 3  1 

Robbery: 

Armed 3  — 

Assaults: 

With  intent  to  Commit  Felony 19  8 

Burglary  and  Kindred  Offenses  _  18  2 

Larceny ; 

Of  Automobiles  „ 1  — 

Of  Cattle  „ 3  — 

Kindred  Offenses 16  6 

False  Pretenses  and  Kindred  Offenses 1  — 

Forgery,  Counterfeiting  and  Kindred  Offenses..  18  1 

Perjury    _ , 3  2 

Resisting   Arrest,  etc.  2  1 

Adultery,   Fornication,  etc.  4  1 

Bigamy _.  2  — 

Desertion  and  Withholding  Support  from  Wife 

and  Children   - 17  5 

Ttaffic   Violations    „... 2  — 

Violation  of  Health  Laws  „ 1  — 

Maiming  an  Animal  _ _,.,.  1  i 

Unlawful  Sexual  Intercourse   „ „ 2  2 

Second   Felony _ 1  — 

Disposing  of  Mortgaged  Property  ...„ „...  1  l 


BIENNIAL  REPORT  OP  THE  ATTORNEY  OENERAL 


63 


OTHER  CASES  HANPT.FD 

Number 

Appeals  from  Lower  Court  to  Circuit  Court & 

Bond   Validation   Proceedings    — 8 

Criminal  Hearings  Attended 20 

Habeas  Corpus  Hearings  Attended  4 

Respectfully  submitted. 


Disposition 


L.  D.  McRAE, 
State  Attorn^. 


WASHINGTON: 


biformation 

and 
Indictments 


Homicide: 

Second   Degree — . 1 

Manslaughter    ~ ~... I 

Rape    1 

Assaults: 

With  intent  to  Commit  Felony 7 

Arson  and  Kindred  Offenses  « 3 

Burglary  and  Kindred  Offenses „ 6 

Larceny: 

Of  Cattle  1 

Kindred  Offenses  „„„„..„» .,„  9 

Emb^slement: 

Public  Officers   7 

Rilse  Pretenses  and  Kindred  Offenses  1 

Forgery.  Counterfeiting  and  Kindred  Offenses....  3 

Trespasses.  Injuring  BuUdings,  etc.  1 

Adultery,   l^mlcatlon,    etc ».....™.. .___.  $ 

Bigamy    „ „,  2 

Desertion  and  Withholding  Support  from  Wife 

and  Children  0 

Violating  Traffic  Laws  S 

Unlawful  Carnal  Intercourse 1 

Unlawfully  Burning   Woods   „ ...  1 

Unlawfully  Maiming  an  Animal  „..  1 


Verdicts  of 
Not  OuUty 
Returned 


t 
I 
I 

I 

4 

a 

1 


OTHER  CASES  HANDLED 

Number  msposiUoo 

Criminal  Hearings  Attended 4  _ 

Respectfully  submitted, 

L.  D.  McRAE. 
State  Attorney 


PI*TEENTH    JUDICIAL   CIBCtJIT 

Broward  County  Palm  Beach  County 


BROWARD; 


Homicide: 

Hrst   Degree     .. 
Second  Degree 
Manslaughter    . 


Information 

and 
Indictments 


11 
1 
3 


Verdicts  of 
Not  Guilty 
Returned 
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Mayhem    

Bobbery: 

Armed    ..,4,.ii,  .-„.v.- ,  - 

Assaults: 

With  intent  to  Commit  Felony  

Burglary  and  Kindred  OfFenses  

Larceny; 

Of  Automobiles _ - 

Of   Cattle  

Kindred  Offenses  _ 

ESnbezzlement   

Forgery,  Counterfeiting  and  Kindred  OSenses.... 

Perjury * _ 

Resisting  Arrest,  etc „ 

Conspiracy   „. 

Adultery,  Pomication,  etc '. „ 

Bigamy    - , ., 

Deseition  and  Withholding  Support  from  Wife 

and  Children  

Carnal  Inter ccTurse  with  Female  Under  18. 

Keeping  Gambling  House  - 

Throwing  Explosive  at  I>welling  

Shooting  at  Dwelling  

Worthless  Check „ „ 

Narcotic   Violations   


7 
50 


7 
3 
5 
1 
1 
2 
2 
1 

2 
1 
3 
1 
1 
2 
7 


OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Validation  Proceedings 6  — 

Habeas  Corpus  Hearings  Attended  1  — . 

Other  Cases  Not  Enumurated  Handled  by  State 

Attorney   10  — 

Respectfully  submitted, 

JOSEPH  S.  WHITE, 

State  Attorney. 


PALM  BEACH: 

Information 

Verdicts  of 

and 

Not  Guilty 

Indictments 

Returned 

Hcmicide: 

First  Degree 

17 

3 

Second  Degree . 

6 

Manslaughter    

1 

^^ 

Rape 

1 

Assaults 

1 

Possessing  Pistol    

1 

Wrongful  Combination  Against  Worlunan  ... 

1 

_ 

OTHER  CASES  HANDLED 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court    6    3  pending.  3  dismissed 

Bond  Validation  Proceedings  9  — 

Bond  Estreature  Proceedings  _ 7    2  estreatures.  5  vacated 

Habeas  Corpus  Hearings  Attended 13  — 

Other  Cases  Not  Enumerated  Handled  l^ 

State  Attorney   3  — 

Respectfully  submitted, 

JOSEPH  S.  WHITE, 

State  Attorney. 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  56 


REPORTS  OF  COUNTY  SOLICITORS  FOR 
YEARS  1941-1942,  INCLUSIVE 

DADE— 

CRIMINAL  COURT  OF  RECORD  AND  COURT  OF  CRIMES: 

Number 

of  Cases  Acquittals 

Abortion    _ . _  1  — 

Adultery  and  Pomlcation 18  — 

Aggravated  Assault  . . . 184  10 

Arson  . 8  — 

Assault  and  Battery  „„ „  213  18 

Assault  to  Commit  a  Felony  ....  91  & 

Beating  Board  Bill „ 24  3 

Bigamy    _ 7  — 

Breaking  and   Entering  ^ 562  3 

Contempts   ► . .„  4  — 

Contiibuting  to  Delinquency  of  Minor 46  T 

Crime  Against  Nature 23  1 

Conspiracy ^ _...  2  — 

Driving  Auto  Drunk  „„. 137  7 

Drunk . 383  3 

jbmbezzlement  Less  Than  1 50.00  28  S 

Embezzlement    „ 119  8 

Embezzlement  by  Public  Officials  2  — 

False  Pretenses 33  — 

Forgery   „ 67  -~ 

Gambling  (Court  of  Crimes) 45  — 

Gambling  and  Gambling  Houses   (Criminal 

Court)    ...„ „  272  90 

Game  Laws  „..  134  1 

Incest  , „... „ 5  _ 

Indecent  Exposure IS  — 

Larceny  Less  Than  $50.00  . 303  10 

I^arceny 371  ( 

Larceny  of  Automobile „ 263  3 

Licenses,  Occupational  _... 64  2 

Li«i  Laws .._ „ SO  2 

Liquor  (Coiut  of  Crimes)   ; „ 34  1 

Liquor  (Criminal  Court)   313  7 

Lottery .„__.  13  — 

Malicious  Mischief 22  8 

M)anslaughter    „ 21  6 

Mayhem    8                       

MisceUaneous  (Court  of  Crimes) 179  0 

Miscellaneous    (Criminal   Court)    . „ 390  7 

Motor  Vehicle-Laws 322  8 

Murder   (Second  Degree) 5  3 

Narcotics „ , 80  1 

Non-Support    ;.„ „,  a  I 

Nuisance   „ „ g  2 

Obscenity  and  E>rofani4^  .......  14            •  i 

Perjury . g                        

Rape  (Statutory)   „ ....  17  j 

Keceiving  Stolen  Property  (Court  of  Crimes)...  4  _ 

Receiving  Stolen  Property  (Criminal  Court) 103  4 

Reckless  Driving   „. .  ...„  303  % 


\ 
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Etobbery    . 

176                       16 

Slot  Machines  

Threatening   Communications   „ 

55                       — 

2                       — 

Trespass 

20                         1 

Using  Automobile _ _ 

Vacancy    

.„ 19                          1 

362                       37 

Venereal  Disease 

WesDons 

156                         S 

101                           1 

Worthless  Check 

._._ 289                         a 

Zoning  and  Rnnitair  

66                      — 

Respectfully  submitted, 

ROBT.  R.  TAYLOR, 

County  Solicitor. 


DUVAL— 

CRIMINAL  COURT  OF  RECORD: 


Homicide; 

Second   Degree „ 

Manslaught  er    _ — 

Robbery: 

Armed „ ^ „.. 

Unarmed 

A&saults : 

With  Intent  to  Commit  Felony.- „„ 

Other   Assaults   

Arson  and  Kindred  Offenses  - 

Burglary  and   Kindred  Offenses  

Larceny: 

Of  Automobiles  

Kindred  Offenses 

Embezzlement   -. 

Porpery,  Counterfeiting  and  Kindred  Offenses... 

Tre.sna,sses.  Injuring  Buildings,  etc.  — - 

Adultery.  Fornication,   etc.   

Bicamy    _ .._ _, 

Crime  Against  Nature ».,*.„„ 

Viclation  Liquor  Law.  Second  Offense  

Desertion  find  Withholding  Support  from  Wife 

and    Children    

Violation  of  Narcotic  Law — 

Carrying  Concealed  Weapons   , 

Traffic  Cases.  Careless  Driving.  Passlt*  School 

Bus.  etc 

Using  Car  Without  Ovmer's  Consent  

Recpiiang  Stolen  Property  — 

Escape ■. — 

Dririntr  While  Intoxicated   

Violaticrn  Florida  Compensation  Law  

Violation  Game  Laws.  Hunting  and  Pishing 

Fourth  Conviction  of  a  Felony  

Doin^  Business  Without  a  License  ...„ - 

OTHER  CASES  HANDLED 

Number  Disposition 

Bond   Estreature  Proceedings  299  ^ 

Respectfully  submitted, 

HARRY  H.   MARTIN, 

County  Solicitor. 


Number 

of  Cases 

Acquittals 

10 

5 

14 

4 

1« 

3 

31 

4 

37 

12 

168 

13 

2 



142 

5 

60 

7 

405 

17 

28 

5 

41 

1 

10 

S 

1 

.^ 

3 

1 

S 

^^ 

30 

IS 

7 

_ 

13 

.^ 

10 

— ■ 

309 

35 

16 

^_ 

8 

1 

7 

75 

10 

46 

1 

10 

2 

^^ 

7 

^-* 

BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


57 


ESCAMBIA — 

CRIMINAL  COURT  OP  RECORD: 


Homicide : 

Second  Degree 

Manslaughter - — 14 

Robbery: 

Armed    _ « 

Unarmed    

AssauJts: 

With  intent  to  Commit  Ffelony 

Other  Assaults  .- 

Arson  and  Kindred  Offenses 
Burglary  and  Kindred  Offenses  .. 
Larceny : 

Of   Automobiles 

Of   Cattle   

False  Pretenses  and  Kindred  Offenses  

Forgery,  Counterfeiting  and  Kindred  Offense.... 

Trespasses,  Injuring  Buildings,  etc „ 

Perjury — 

Resisting  Arrest,  etc -.» _ -_ 

Adultery,  Fornication,  etc. . 

Bigamy    ~ 

Crime  Against  Nature  — 

Desertion  and  Withholding  Suwort  from  Wife 

and  Children  

Child  Labor  Law  

Grand    Larceny    

Traffic  Violations  . 

Vagrancy    j 

Driving  While  Drunk  . 

Drunkenness    ™.._..-,_ 

Breaking  and  Bnterins  . 

Petit  Larceny  „„„ 

Game  Law   „ _ 

MallcicAis  Mischief  

Doing  Business  Without  License 

Miscellaneous  Crim^  Not  Otherwlae 

Enumerated    471 


Number 

of  Cases 

Acquittals 

6 

4 

14 

t 

7 

,_ 

8 

— 

42 

3 

293 

M 

1 

1 

6 

— 

22 

__ 

5 



29 

1 

42 



10 

1 

3 

_ 

15 

„-^ 

4 

_ 

2 

_«. 

S 

— 

25 

1 

as 

_ 

37 

8 

224 

U 

581 

.i0 

169 

s 

806 

6 

S3 

1 

271 

t 

19 

^_ 

17 

1 

22 

17 


OTHER  CASES  HANDLED 

Number 
Bond  Estreature  Proceedings  „, 15 

Respectfully  submitted, 


Disposition 


FOHSYTH  CARO, 

County  Solicitor. 


HILLSBOROUGH— 

CRIMINAL  COURT  OF  RECORD: 


Homicide: 

Murder,  Second  Degree 
Manslaughter    

Mayhem    


Number 
of  Cases 

7 

10 
2 


Acquittals 

t 
7 

9 
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Assaults: 

With  intent  to  commit  felony 14  4 

Asst.    to   Murder _...  28  S 

Aggravated  Assault  79  19 

Assault  and  Battery 20  8 

Robbery: 

Armed   24  5 

Unarmed „ _ _ 11  4 

Arson _ „ _ ^...  1  — 

Burglary   „™„^ . 151  8 

Larceny: 

Of   Automobile 46  4 

Of  Cattle 2  1 

Of   Mule 1  1 

Of  Hogs   1  1 

Grand    Larceny   _ „ _ 3&  4 

Petit  Larceny   145  18 

Larceny  of  Timber  _...  2  1 

Lewd  and  Lasci^'ious  Behavior 1  S 

Embezzlement    _ 23  S 

False   Pretenses    _. » „ 6  2 

Bribery „,>.:.i_„.i^ 1  1 

Bigamy 3  2 

Forgery _...  22  3 

Entering,  Without  Breaking  _ _ „ 9  — 

Incest    .._ 2  I 

Adultery    _ . . .^.^ 2  1 

Attempts   to  Commit  Felony S  1 

Burning  Forest.  Woods,  etc 2  2 

Beating  Way  on  Train 33      •  — 

Burial  Without  Permit _ 1  0 

Carnal  Intercourse  with  Unmarried  Female 

Under  18  Years 3  3 

Crime  Against  Nature  7  1 

Contributing  to  Delinquency  of  Minor  8  4 

Cruelty  to  Children  „ 3  2 

Can-ying  Concealed  Weapons _.  5  1 

Drivinp  While  Drunk  „. 258  35 

Being  Drunk 105  7 

Beauty  Culture  Law  Violations  ., .- 3  2 

Drivers'  License  Law   Violations... 10  3 

Denti?;t  Law  Violaticns  — „ 4  2 

Destroying  Personal  Property  ...„ „ 3  — 

Desertion  and  Non-support   6  3 

Escape 17  — 

Falsifying  Public    Record     I  — 

Failing  to  Register  as  Known  Criminal 9  l 

Floiida  Secui-ities  Commission  Act  Violation 1  — 

Improper  Exhibition  of  Firearms  4  i 

Gambling  Law  Violations  ..„„ « 87  35 

Game  Law  Violations _ 1  — 

Indecent    Exposure    „ 2  — 

Killing  Animal  of  Another 2  2 

Liquor  Law  Violations  _ 44  13 

Narcotic  Law  Violatiorts 2  1 

Obtaining  Lodging  with  Intent  to  Defraud 1  — 

Operating   a   Nuisance    .  2  1 

Operating  House  of  lU-fame 1  1 

Property  Under  Lien,  Disposing,  etc 6  1 

Pharmacy    Law   Violations   2  1 

Reckless   Driving 84  19 

Taking  and  Using  Car  Without  Consent 19  — 
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Traffic  Law  Violations: 

Permitting  Oper.  MV  Without  Proper 

Equipment    ^ 3  — ■ 

Passing  School  Bus  3  I 

Improper  License  Tag  3  — 

Permitting  Unauthorized  Petwm  to  Drive...  1  — 

Trespassing S  — 

Unemployment  Compaisatlon  Law  Violations....  16  — 

Usury    „._ . S  3 

Vagrancy    „_ — , „ .„  41  s 

Worthless  Checks    . 18  6 

RMpectfull;  submitted, 

JOSEPH  E.  WILLIAMS. 

County  Solicitor. 

MONROE- 
CRIMINAL  COURT  OF  RECORD: 

Number 

of  Cases  Acquittals 

Homicide: 

Manslaughter    .„. 

Robbery: 

Unarmed „.. 

Assaults: 

With  intent  to  Commit  Felony  

Other  Assaults ____„     137  9 

Burglary  and  Kindred  Offenses  ..... 16  2 

Larceny : 

Of  Automobtles  . 

Kindred  Offenses . 

Embezzlement .... 

False  Pretenses  and  Kindred  Offenses 

Trespasses,  Injuring  Buildings,  etc „„ ] 30 

Resisting   Arrest,  etc „ „„.„        3  

Adultery,  FomicatiOTi,  etc.  .,.„„ 3  

Crime  Against  Nature  2  

Desertion  and  Withholding  Support  from  Wife 

and  Children  .„ ...  ,    ,         9  I 

Vagrancy    38«  « 

No  Motor  Vehicle  Tag 30  

No  Driver's  License 70  

Driving  Under  Influence  of  liquor „„, „.         43  3 

Reckless   Driving    ....„, „ __.„„_„      fift  2 

Speeding    „..„ „ „ _.      n  2 

Obtaining  Lodging  with  Intent  to  Defraud  8  

Profane.  Obscene  Language „„..      49  2 

Drunkenness _,„.„...      38  

Temporarily  Using  Property  of  Others ...      13  

Games  of  Chance,  Oanvbliiig,  etc, 68  

Miscellaneous  Crimes  Not  Otherwise 

Enumerated     80  I 

OTHER  CASES  HANDLED 

Number            Disposition 
Criminal  Hearings  Attended   ..._ „.„ 274  

ItespectfuUy  submitted. 

ALLAN  B.  CLEARE.  JR.. 

County  Solicitor. 


* 
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ORANGE- 
CRIMINAL  COURT  OP  RECORD: 


Number 
of  Cases 

4 
4 


Murder,  Second  Degree „ _ 

Manslaughter    

Bobbery: 

Aimed    3 

Unarmed  2 

Assaults : 

To  Commit  Felony  ...„ 13 

Other   Assaults   : 54 

Culpable  Negligence 3 

Aison 2 

Burglary  and  Kindred  Offenses  1Q3 

Larceny : 

Autos    ~ '. 14 

Fruit 3 

Grand  Larceny 32 

Petit   Larceny 99 

Temporary  Use  of  Personal  Property _ 12 

Receiving  Etclen  Property  3 

Embezzlement 14 

Obtaining  Property  Under  False  Pretenses  15 

Forgery  and  Uttering 67 

Worthless  Checks 35 

Incest   - „ - 2 

Bi  gamy   ,_„ , 2 

Crime  Against  Nature  1 

Other   Sexual   Offenses 4 

Desertion,  Withholding  Support 12 

Violation  Liquor  Law  - 4 

Violation  Fish  and  Game  Law  14 

Violation   Narcotic  Law  „ 4 

Violation  Child  Labor  Law  2 

Violaticn  Gambling  Laws  7 

Concealed  and  Exhibiting  Deadly  Weapon 19 

Trespasses _ 9 

Conspiracy    1 

Escapes 2 

Doing  Business  Without  License   - 4 

False    Affidavit   „.._ I 

Skipping  Bail  Bond — .,  I 

Disposing  Personal  Property  Under  lien 1 

Violation  Traffic  and  Motor  Vehicle  Laws 397 

Drunk.  Vagrancy,  Open  Profanity  208 

Bond  Estreature  Proceedings  6 

Criminal  Hearings  Attended 14 

Habeas  Corpus  Hearings  Attended 5 

Respectfully  submitted. 


Acquittals 
2 
1 


1 
2 
1 

1 

1 


12 


O.  RAYMOND  ELLARS, 

CcTunty  Solicitor. 


PALM  BEACH- 
CRIMINAL  COURT  OF  RECORD: 

Number 
of  Cases 

Attempted    Rape    _ 5 

Attempted  Breaking  and  Eaitering  „ „..        4 

Assault  and  Battery  _ „ 31 


Acquittals 
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Assault  to  Kill 

Aggravated  Assault  ..... 

Armed  Bobbery   __ 

Attempted   Armed  Robbeiy  „. 

Attempted  Larceny  .. „.. 

Beating  Board   Bill   _ 

Breaking  Seal   on  Gasoline  Pump 

Bigamy , 

Breaking  and  Entering 157 

Conspiracy   _ „ 

Crime  Against  Nature  „ 

Concealed   Weapons     ,. 

Contempt  of  Court  — 

Doing  Business   Without   License  „... 

Drunk „ 

DrlvinK  While  Drunk  , 

Entering  Without  Breaking „... 

Embezzlement 

Forgery    

False  Statement  to  Secure  Compensation 

Gambling 

Grand    Larceny 

Intercourse  Unmarried  Female  ..._ „.... 

Illegal   Trespass   

Issuing  Worthless  Checks  

Indecent   Exposure _ ^ „ 

Knowingly  Marrying  Husband  of  Another 

Larceny  of   Automobile   

Violation  Liquor  Laws  _ 

Living  in  Open  Adultery  

Manslaughter    ^. „ 

Murder  Second  Degree  ™ 

Maliciously  Killing  Dog  .. „ 

Malicious    Mischief    .„ , ; 

No  Driver's  License  ^_^™„™ 

Withholding   Support  ™.-. ™ 

Operating  House  111  Fame  ..... 

Obtaining  Money  by  False  Pretense ,..„ 

Permitting   Unlicensed   Person  to  Drive   Motor 

Vehicle    

Petit   Larceny   „ 

Possessing  Gambling  Equipment 

Passing  School  Bus ^ 

Possessing  Obscene  Literature  . 

Perjury    

Petition   for  Contempt  

Receiving  Stolen  Property  . ....„ 

Reckless   Driving    123 

Shooting  tm  Highway  Unlawfully 

Shooting  Into  Dwelling   

Traffic  Violations,   Miscellaneous  

Temporarily  Using  Property  of  Another  Without 

Consent _ 

Unarmed  Robbery „ 

Violation   Tick   Law    ..^ 

Violaticn  Game  Laws „.,„ 

Violation  Barber  Act 


Violation  Real  Estate  Act 
Vagrancy 


6S 

3 

112 

1 

20 

I 

i 

1 

1 

—^ 

4 

^^ 

1 

.^ 

1 



157 

4 

1 

1 

1 



le 

•— • 

i 

^_ 

4 

^_ 

106 

1 

90 

2 

15 

^ 

17 

•^ 

24 

^« 

2 

•^ 

IS 

^** 

74 

3 

3 

3 

1 

^^ 

36 

_^ 

3 

I 

SO 

■ 

3 

41 

.^ 

6 

^_ 

8 

•^ 

S 

3 

1 

^^ 

6 

1  Ttt 

— 

88 

_ 

2 

i__^ 

1 

— 

9 

123 

1 
4 

1 



1 

^_ 

3 

-t- 

1 

^^ 

4 



123 

1 

1 

1 
40 

— 

3 

14 

24 

4 

1 

14 

^_ 

2 

1 

63 

— 

_ 

Respectfully  submitted. 


W.  B.  ROEBUCK. 

County  Solicitor. 
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FOLK- 
CRIMINAL  COURT  OP  RECORD: 


Number 
of  Cases 

1 
2 


Homicide : 

Second   Degree   „ ...™ ^ 

ManslELUghter    „ 

Robbery : 

Armed - -, 4 

Unarmed  3 

Assaults: 

With  intent  to  Commit  Felony 7 

Other  Assaults   „ „ 163 

Arson  and  Kindred  Offenses  „,„ 2 

Burglary  and  Kindred  Offenses  „.ii-_— -. 66 

Larceny : 

Of  Automobiles   _ 20 

Of   Cattle  5 

Kindred  Offenses  _ 134 

Embezzlement    - .'. 3 

False  Pretenses  and  Kindred  Offenses  11 

For  eery.  Ccunterf  citing  and  Kindred  Offenses....  27 

Trespasses,  Injuring  Buildings,  etc _ — .  25 

Perjury _„ 1 

Bribery ^ _ - 1 

Resisting  Arrest,  etc - „ 3 

Adultery.  Fornication,  etc. - _ - IS 

Incest 2 

Bigamy ~ - 1 

Crime  Against  Nature  — _ 4 

Violation  Liquor  Law 185 

Desertion  and  Withholding  Support  from  Wife 

and  Children  „ 14 

Driving   Drunk    ..„ ^ 302 

No  Driver's  License   175 

Reckless  Driving  and  Overloading  _ 297 

Disposing  of  Property  Under  Lien. 12 

Game  and  Pish  Law  Violations 34 

Lottery  and  Gambling  Vic?lations  75 

Habitual  Criminal  and  Second  Felony 2 

Being  Drunk  and  Vagrants 1062 

Narcotic   Violations   8 

Other  MisceUaneous  Misdemeanors  69 

Respectfully  submitted, 


Acquittals 


21 


aUN'l'KH  STEPHENSON. 

County  Solicitor. 


RKPORTS  OF  CLESKS  OF  CIRCDIT  COURTS 


OOtSTY 


Ciftuit 


XAM£  OF  CLKHK 


KundMr 

tjttt  Cwrs 
'  on  Fitp 

Bltd    UniiiHlKNh!)! 

nrJaouiity  1, 


«f  rhanopry 

on  Fill;  uml 
t'nJi»|i™«l 

1B4I 


of  Cdmnioii 

Ijiw  Vwen 

Hid 

Dorifig 

Bicnoium 

lU-ll-iyt!! 


Xuiobor 
of  Chancery 
Cwrs  Filcsl 

During 


Sutnbrr 
uf  Ccimnryn 
Ijiw  I'tam 
Uknised  of 

Hi{!iiniiini 
igil-[e42 


of  Cbucery 

Gtucii 

UiipOMd  at 

UurinR 

BicijiiiuDi 


Niiint^r  of 

All  Otlncr 

Cues  of 

&li«ul 

l*rii(j!!«tliii|(«, 

Sucb  M 

^  Adoption, 

KrM  LVhIlth. 

et  poterA. 

Diri^Kiw'd  of 

by  Court  Orduf 


Akchua. . . 
Baker .... 

Bay 

Briidftjrtl. . 
Brevard. . . 
Broward , . 
Calhoun .  . 
Clifirlottc ,  , 

Citriu* 

Clay 

Callier. . . . 
Columbia . 

Dade 

De  Soto. . . 

Dixio 

Duval .... 
Iwciimbift , 

Flagler 

PritnkUu . , 
Gadsden . . 
Gilchrist . . 
Glades .... 

Cidf. 

Hamilton .  . 
Hardee . . , , 
Hendry. . . . 
Hernando.  . 
Highlands. 


Sth  Geo  E,  Evans. . . 

8th  C.  W.  Klein,  Jr.. 

Nth  H.  A.  Pledger. . . 

Sth  A.  J.  Thonia.t... 

9th  G,  M,  SimmonK. 

I5tb  E.  R.  Bennett... 

14th  J,  A,  Peacopk, . . 

12th  K.  n.  Srotl 

Sth  Jiimea  K.  Connor 
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66  BIENNIAL  REPORT  OP  THE  ATTORNEY  OENKRAL 


REPORT  OF  CLERK  OF  CIVIL  COURT  OF  RECORD 

DADE  COUNTY 

Number  of  common  law  cases  on  file  and  undisposed  of  January 

1,   1941 - 3J73 

Number  of  c<xnmon  law  cases  filed  during  biennlum  1941-1942 3,780 

Number  of  common  law  cases  disposed  of  during  biennium  1941-1942  2,302 

Respectfully  submitted, 

W.  CECIL  WATSON.  Clerk. 


REPORT  OF  CLERK  OF  CIVIL  COURT  OF  RECORD 
DUVAL  COUNTY 

Number  of  common  law  cases  filed  during  biennlum  1941-1942 2,13S 

Number  of  convnon  law  cases  disposed  of  during  biennlum  1941-1942     1,338 

Respectfully  submitted, 

JOHN  D.  BAKER.  Clerk. 


REPORT  OF  CLERK  OF  COURT  OF  RECORD 
ESCAMBIA  COUNTY 

Number  of  common  law  cases  on  file  and  undisposed  of  January 

1.   1941    61 

Numt>er  of  chancery  cases  on  file  and  undisposed  of  January  1,  1941  171 

Numtier  of  common  law  cases  filed  during  biennlum  1941-1942 1S9 

NumSer  of  chancery  cases  filed  during  biennium   1941-1942 940 

Numher  of  common  taw  cases  disposed  of  during  biennium 

1941-1942  - 155 

Number  of  chancery  cases  disptKsd  of  during  biennium  1941-1942  810 
Number  of  all  other  cases  of  special  proceedings,  such  as  adoption, 

free  dealers,  et  cetera,  disposed  of  by  court  order 14 

Respectfully  submitted, 
MRS.  GEORGE  TRAWICK,  Acting  Clerk. 
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CHAPTER  I 
CONSTRUCTION  OF  STATUTES 

DEFINITIONS 

March  9,  1942.— 042-121. 

WAR  TIME— EFFECT  ON  LEGAL  SALES 

QUESTION:  Where  a  statute  requires  that  a  certain  sale  be  had 
between  some  specified  hour  of  the  day,  should  the  clerk  of  the  circuit 
court  use  the  time  which  has  been  designated  by  the  President  of  the 
United  States  as  War  Time,  or  the  time  as  defined  in  Section  4681, 
Compiled  General  Laws,  1927? 

To  Hon.  J.  M.  Lee,  ComptToller  : 

Section  4681.  Compiled  General  Laws  of  Florida.  1927,  defines 
legal  time  as  follows: 

"STANDARD  TIME  ADOPTED. — Whenever  specific  hours  are  desig- 
nated In  the  statutes  of  the  State,  during  which  legal  proceedings  may 
be  had,  the  same  shall  be  understood  to  mean  .standard  time  of  the 
central  or  ninetieth  meridian:  Provided,  that  in  any  county  of  the 
State  the  Circuit  Court  may  by  proper  order  direct  that  the  time  of 
the  seventy -fifth  meridian  shall  be  used  and  in  any  county  where  such 
order  shall  have  been  duly  entered  the  hours  specified  in  the  Statutes 
as  aforesaid  shall  be  imderstood  to  mean  standard  time  of  the  seventy- 
fifth  meridian." 

The  Act  of  Congress  which  establishes  'War  Time,'  is  Public  l^ws 
403,  77th  Congress,  Chapter  72.  Session  fS2160),  and  provides: 

"That  beginning  at  2:00  o'clock  ante-merldlan  of  the  20th  day 
after  tb  date  of  the  enactment  of  this  act,  the  standard  time  of  each 
zone  es.  \blished  pursuant  to  the  Act  entitled  'An  Act  to  Save  Daylight 
and  to  Provide  Standard  Time  for  the  United  States,'  approved  March 
IS.  1918,  as  amended,  shall  be  advanced  one  hour. 

•     ■     • 

"The  Standard  time  of  each  zone  shall  be  returned  to  the  mean 
astronomical  time  of  the  degree  of  longitude  governing  the  standard 
time  for  each  zone,  as  provided  in  such  Act  as  of  March  19,  1918,  as 
amended," 

The  act  referred  to  by  Congress  in  the  above  quotation  appears  In 
USCA  Title  15,  Section  261,  the  first  sentence  of  which  reads: 

"For  the  purpose  of  establishing  the  standard  time  of  the  United 
States,  the  territory  of  continental  United  States  shall  be  divided  into 
five  zones  in  the  manner  provided  in  this  section." 

Therefore  what  Congress  did  was  to  simply  advance  standard  time, 
as  previously  fixed  by  it,  one  hour,  which  now  means  that  the  standard 
time  of  the  central  or  90th  meridian  is  one  hour  ahead  of  what  it  waa 
prior  to  the  Act  recently  passed  by  Congress  fixing  "War  Time." 

Therefore,  Section  4681,  supra,  is  stUl  to  be  followed.  However, 
standard  time  now  means  "War  Time." 
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CHAPTER  II 
STATE  ORGANIZATION 

CONCESSIONS 

May  27,  1942.— 042-260. 

DEM)  OP  CESSION— EXECUTION 

QUISTTON:  The  War  Department  of  the  United  States  has  re- 
quested a  deed  of  cession  of  jurisdiction  of  certain  lands  in  Orange 
County.  The  request  cites  Section  7,  Compiled  General  Laws,  1927,  as 
the  authority  for  the  Governor  to  grant  such  a  deed  and  states  that 
the  lands  involved  were  acquired  by  purchase  In  connection  with  Orlando 
Air  Base.  There  was  suhmitted  with  the  request  a  form  of  deed  of 
cession  proposed  to  be  executed  by  the  Governor,  in  the  preamble  of 
which  it  is  recited  that  the  land  later  described  "has  been  acquired  by 
purchase  and  is  now  being  held  by  the  United  States  of  America  for 
the  purpose  of  erecting  and  maintaining  thereon  forts,  magazines, 
arsenals,  dockyards  and  other  needful  buildings,  or  any  of  them."  What 
is  the  authority  of  the  Governor  to  execute  such  a  deed? 

To  Hon.  Spessard  L.  Holland.  Governor: 

The  purposes  of  the  acquisition  as  set  forth  in  the  request  are  not 
such  as  are  recognized  in  the  statute;  nor.  as  you  will  note,  as  In  the 
deed  you  are  requested  to  execute. 

I  am  of  the  opinion,  therefore,  that  you  are  without  authority  to 
execute  a  deed  of  cession  in  response  to  the  request  in  its  present  form, 
but  that  If  the  request  is  renewed  and  predicated  upon  acquisition  of 
the  land  for  the  purposes  named  by  the  statute  and  in  the  preamble 
of  the  deed  submitted  for  your  execution,  the  latter  would  be  entirely 
In  order. 

CONCESSIONS 
March  25,  1941,— 041-165. 

MnJTARY  RESERVATION — JURISDICTION—  ■ 
SOUCmNG   INSURANCE 

QUESTION :  <1)  Does  the  soliciting  of  insurance  on  United  States 
military  reservations  under  the  exclusive  jurisdiction  of  the  Federal 
Oovemment  constitute  an  offense? 

(2)  If  so,  should  the  Insurance  Commissioner  call  upon  the  County 
Solicitor  to  take  action  against  such  offenders? 

To  Hon.  J.  Edwin  Larson.  iTisurance  Commissioner: 

Section  5,  C,  G,  L..  provides: 

"The  United  States  are  hereby  authorized  and  empowered  to  pur- 
chase, acquire,  hold,  own,  occupy  and  po^ess  £uch  lands  within  the 
limits  of  this  State  as  they  shall  seek  to  occupy  and  hold  as  sites  on 
which  to  erect  and  maintain  forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings,  or  any  of  them,  as  contemplated  and  provided 
In  the  Constitution  of  the  United  States;  such  lands  to  be  acquired 
either  by  contract  with  owners,  or  in  the  manner  hereinafter  provided." 
<Ch.  25.  1845,  Sec.  1). 
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Also,  Section  7,  C.  G.  L.,  provides: 

"Whenever  the  United  States  shall  contract  for.  purchase,  or  acquire 
aiiy  land  within  the  limits  of  this  State  for  the  purposes  aforesaid,  in 
either  of  the  modes  above  mentioned  and  provided,  or  shall  hold  for 
such  purposes  lands  heretofore  lawfully  acquired  or  reserved  therefor 
and  shall  desire  to  acquire  constitutional  jurisdiction  over  such  lands 
for  said  purposes,  it  shall  be  lawful  for  the  Governor  of  this  state,  upon 
apphcation  made  to  him  in  writing  on  behalf  of  the  United  States  for 
that  purpose,  accompanied  by  the  proper  evidence  of  said  reservation, 
purchase,  contract  or  acquisition  of  record,  describing  the  land  sought 
to  be  ceded  by  convenient  metes  and  bounds,  thereupon,  in  the  name 
and  on  behalf  of  this  State  to  cede  to  the  United  States  exclusive  Juris- 
diction over  the  land  so  reserved,  purchased  or  acquired  and  sought  to 
be  ceded;  the  United  States  to  hold,  use,  occupy,  own.  possess  and  exer- 
cise said  jurisdiction  over  the  same  for  the  purposes  aforesaid,  ana 
none  other  whatsoever:  Provided,  always,  that  the  consent  aforesaid 
is  hereby  given  and  the  cession  aforesaid  is  to  be  granted  and  made 
as  aforesaid,  upon  the  estpress  condition  that  this  State  shall  retain  a 
concurrent  jurisdiction  with  the  United  States  in  and  over  the  land 
or  lands  so  to  be  ceded,  and  every  portion  thereof,  so  far  that  all  process, 
civil  or  criminal,  issuing  under  the  authority  of  this  State,  or  of  any 
of  the  courts  or  judicial  officers  thereof  may  be  executed  by  the  proper 
officers  thereof  ,  .  ." 

And  Article  1,  Section  8,  Clause  17,  of  the  United  States  Constitu- 
tion, provides  that  Congress  shall  have  the  power  to  exercise  exclusive 
legislation  over  all  places  purchased  by  the  consent  of  the  Legislature 
of  the  State  In  which  the  same  shall  be  for  the  erection  of  forts,  maga- 
zines, arsenals,  dockyards  and  other  needful  buildings. 

The  establishing  of  military  reservations  comes  within  the  purview 
of  the  foregoing  constitutional  provision.  (Silas  Mason  Co.  vs.  Tax 
Commission  of  Washington,  82  Law  Edition  187,  302  U.  S,  186.) 

I  call  your  attention  to  Chapter  10153,  Acts  of  1925.  behig  Sections 
6208  to  6212,  C.  G.  L.  This  chapter  provides  certain  rides  and  regulations 
for  insurance  companies  and  for  violatii^  the  provisions  thereof,  the 
penalty,  upon  conviction,  is  a  fine  not  less  than  one  hundred  dollars 
nor  more  than  two  hundred  dollars  for  each  offense. 

Chapter  13663,  Acts  of  1929,  Chapter  14741,  Acts  of  1931.  and  Chapter 

17069,  Acts  of  1935,  arc  acts  regulating  insurance  companies  but  not 
applying  to  life  insurance  companies,  sick  and  funeral  benefit  companies 
or  their  agents  or  solicitors,  and  in  this  respect  amends  Chapter  10153. 
supra.  These  chapters  are  now  Section  6212a)  to  6212(11),  COi. 
Perm.  Supp.  These  last  mentioned  chapters  provide  that  any  person 
violating  any  of  the  provisions  thereof  relating  to  licensing  of  agents 
and  solicitors,  for  which  the  revocation  or  suspension  of  license  is  the 
only  penalty  provided,  shall  be  deemed  guilty  of  a  misdemeanor  and, 
therefore,  would  be  subject  to  the  punishment  as  provided  in  Section 
7104.  C.  G.  L.,  which  provides  for  the  punishment  of  all  misdemeanors. 
when  not  otherwise  provided  by  statute,  to  be  a  fine  not  ex^^eedlng 
two  hundred  dollars  or  imprisonment  not  exceeding  90  days  or  both  at 
the  discretion  of  the  court. 

Congress  has  enacted  what  is  commonly  referred  to  as  the  assim- 
ilative crime  statute.  This  statute  was  first  enacted  in  1825  and  has 
been  re-enacted  at  subsequent  intervals;  the  last  re-enactment  being 
June  6,  1940.    The  assimilative  crime  statute  now  provides: 

"Whoever,  within  the  territorial  limits  of  any  State,  organized 
Territory,  or  district,  but  within  or  upon  any  of  the  places  now  existing 
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or  hereafter  reserved  or  acquired,  described  in  Section  451  of  this  title, 
shall  do  or  omit  the  doing  of  any  act  or  thing  which  is  not  made  penal 
by  any  laws  of  Congress,  but  which  if  committed  or  omitted  within 
the  jurisdiction  of  the  State,  Territory,  or  district  in  which  such  place 
is  situated,  by  the  laws  thereof  In  force  on  Pebruar;-  1,  1940,  and  remain- 
ing in  force  at  the  time  of  the  doing  or  omitting  the  doing  of  such  act 
or  thing,  would  be  penal,  shall  be  deemed  guilty  of  a  like  offense  and 
be  subject  to  a  like  punishment." 

The  effect  of  this  re-enactment  was  to  incorporate  the  criminal 
laws  of  the  State  of  Florida,  in  force  and  effect  as  of  February  1.  1940. 
into  the  statute  and  make  such  criminal  laws,  to  the  extent  of  such 
incorporation,  laws  of  the  United  States  and  applicable  to  the  "United 
P'fitn  iriiiva;-y  r^^^erv  tit  ions  within  the  State  of  Florida.  (Franklin  vs. 
United  States.  216  U.  S.  559;  54  Law  Edition  S15;  United  States  vs. 
Press  Publishing  Co.,  219  U.  S.  1;  55  Law  Edition  65.) 

Title  18,  Section  451,  U.  S.  Code  Annotated,  provides  for  the  exclusive 
jurisdiction  of  the  ■  rderal  courts  ovpr  crimes  committed  within  or  on 
any  lands  under  the  exclusive  jiurisdiction  of  the  federal  government. 
A  misdemeanor  comes  within  the  class  of  crimes. 

I  call  your  attention  to  Section  7454,  C.  G.  L„  which  provides: 

"Any  person  violating  any  of  the  provisions  of  Sections  6208-6212, 
relating  to  licensing  of  insurance  agents,  shall,  upon  conviction,  be  fined 
not  less  than  one  hundred  dollars  nor  more  than  two  hundred  dollars 
fcr  each  offense."  and  also  to  Section  7454fli,  C.  G.  L.  Perm.  Supp., 
wliich  provides: 

"Any  person  violating  any  of  the  provisions  of  sections  6212(2)- 
6212(11).  relathig  to  licensing  insurance  agents  and  solicitors,  for  which 
the  revocation  or  suspension  of  license  is  the  only  penalty  provided,  shaU 
be  deemed  guilty  of  a  misdemeanor." 

(1)  The  soliciting  of  Insurance  on  United  States  military  reserva- 
tions where  the  reservation  is  under  the  exclusive  jurisdiction  of  the 
federal  government,  constitutes  a  crime  against  the  laws  of  the  United 
States  and  such  offender  is  subject  to  punishment  either  as  provided  by 
7454  or  7454(1),  supra. 

(2)  You  should  not  call  upon  the  county  solicitor  to  take  action 
against  such  offenders,  for  the  reason  that  the  courts  of  this  State 
are  without  jurisdiction  to  try  such  offenses.  The  jurisdiction  to  try 
such  offenses  is  exclusively  witliin  the  federal  district  court  and.  there- 
fore, you  should  call  upon  the  United  States  District  Attorney  to  take 
action  against  such  offenses. 


CHAPTER  III 
EXECUTIVE  DEPARTMENT 

ATTORNEY  GENERAL 

May  28,  1942. — 042-262. 

APPROPRIATION— INCroENTAL  EXPENSES 

QUESTION:  The  appropriation  provided  by  Chapter  14641,  Acts  of 
1931  in  the  amount  of  $1,080.59,  was  made  for  the  use  and  benefit  of 
the  Attorney  General's  office  and,  among  other  things,  the  payment 
of  incidental  expenses  of  said  office.  The  appropriation  has  not  been 
used.  Is  it  stiU  available  for  the  payment  of  incidental  expenses  of  the 
Attorney  General's  office? 

To  Hon.  J.  M.  Lee,  Comptroller: 

It  is  my  opinion  that  the  provisions  of  this  Act  are  still  effective 
and  the  appropriation  is  available  for  the  use  of  my  office  until  expended. 

I  refer  you  to  an  opinion  rendered  by  the  late  Judge  Landis  while 
serving  as  Attorney  General,  which  reads  as  follows; 

"I  am  in  receipt  of  your  letter  of  this  date  making  Inquiry  whether 
the  unexpended  balance  of  $3,9&4.59,  under  the  provisions  of  Chapter 
11369.  Laws  of  Florida,  Acts  of  1925,  may  be  carried  forward  for  use 
at  this  time,  and  I  note  your  further  reference  to  certain  sections  of 
the  General  Appropriation  Act  of  1931,  Chapter  15719. 

"In  reply  I  beg  to  say  that  Chapter  11369  of  1929,  is  a  separate  Act 
from  the  General  Appropriation  Act,  and  does  not  appear  to  be  limited 
to  any  particular  period  of  time,  I  do  not  find  any  subsequent  Act 
that  appears  to  repeal  or  restrict  said  Chapter  11369,  and  it  ts  my 
opinion  that  the  above  mentioned  uneicpended  balance  may  be  carried 
forward  for  use  at  this  time  or  any  future  time," 

The  above  referred  to  opinion,  the  conclusion  of  which  I  concur 
in,  concerns  a  similar  Act  to  Chapter  14641:  and  I  wish  to  advise  you 
further  that  it  is  my  opinion  that  the  appropiiation  as  provided  by 
Chapter  14641  may  be  carried  forward  for  use  at  this  time  or  any 
future  time. 

STATE  COMPTROLLER 

August  9,  1941.— 041-442. 

LICENSE  PEES — REFUND 

QUESTION:  Is  the  State  Comptroller  authorized  to  issue  warrant 
to  refund  certain  moneys  illegally  exacted  in  payment  of  a  license 
fee,  such  moneys  being  illegally  exacted  by  the  Conservation  Depart- 
ment by  a  misconstruction  of  Chapter  19611,  Acts  of  1939? 

To  Bon.  J.  M.  Lee,  Comptroller: 

It  is  my  opinion  that  you  are  not  authorized  to  refund  these  moneys 
so  collected.  My  reason  for  so  ruling  is  because  Section  4.  Article  IX, 
of  the  Constitution  of  the  State  of  Florida,  provides: 
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"No  money  shall  be  drawn  from  the  treasury  except  in  pursuance 

of  appropriations  made  by  law." 

For  further  authority,  see  93  A.  L.  R.  574,  26  R.  C.  L.  472. 

It  may  be  well  to  call  your  attention  to  the  fact  that.  If  these 
moneys  were  still  in  the  possession  and  under  the  control  of  the  Con~ 
servatton  Department  and  were  paid  by  the  licensee  to  avoid  proceed- 
ings of  a  criminal  nature,  the  same  could  be  refunded  by  the  Con- 
servation Department.  (See  St.  Johns  Electric  Company  vs.  City  of 
St.  Augustine,  88  So.  387. > 

STATE  TBEASUREB 

January  16.  1941.— 041-4. 

ASSISTANT  TREASURER^AUTHORITY 

QUBffnON:  (1)  Has  the  Treasurer  of  the  State  of  Florida  au- 
thority to  authorize  the  signing  of  checks  on  accounts  in  the  banks 
by  an  identified  person  acting  in  the  capacity  of  Assistant  Treasin-er? 

(2)  What  is  the  force  and  effect  of  a  stamp  impression  of  an 
original  signature  of  the  State  Treasurer  being  used  in  lieu  of  the 
signature? 

(3)  What  is  the  general  authority  of  an  Assistant  Treasurer? 

To  Hon.  J.  Edwin  Larson.  State  Treasurer: 

(I)  As  to  the  right  to  authorize  the  signinK  of  checks  by  the 
Assistant  Treasurer,  it  is  my  opinion  that  such  a  signing  would  not  be 
valid  imder  the  laws  and  Constitution  of  this  State.  There  is  no  pro- 
vision in  the  laws  or  Constitution  for  an  Assistant  Treasurer  although 
you  do  have  the  power  to  appoint  a  deputy  or  an  assistant  to  perform 
ministerial  duties  in  your  office.  The  question  is  then  whether  the 
Assistant  Treasurer  is  performing  a  m.lnisterial  or  an  official  function 
in  drawing  on  State  accounts.  In  my  opinion  this  function  would  be 
held  an  official  one  under  the  decisions  of  the  Florida  Supreme  Court, 

In  the  case  of  Dade  County  vs.  State,  95  Fla.  465,  116  So.  72,  the 
Legislating  enacted  a  law  provldmg  for  a  Commission  in  Dade  County 
vhich  had  under  this  Jaw  the  authority  to  draw  checks  on  county  funds 
among  other  powers.  The  Supreme  Court  held  that  these  functions 
were  such  functions: 

■'That    the    Constitution    contemplates   shall   be   performed   only   by 
duly  elected  or  appointed  and  commissioned  officers  ..." 
The  Court  interpreted  Section  27,  Article  HI  erf  the  State  Constitution 
as  meaning; 

"That  when  not  otherwise  provided  in  the  Constitution  the  executive 
and  administrative  governmental  functions  of  the  State  and  counties 
shall  be  performed  by  officers  who  shall  be  elected  by  the  people  or 
appointed  by  the  Governor,  and  that  the  duties  imd  compensation  of 
such  officers  shall  be  fixed  by  law." 

The  Court  further  said  In  the  opinion; 

"An  employment  does  not  authorize  the  exercise  in  one's  own  right 
of  any  sovereign  power  or  any  prescriljed  independent  authority  of  a 
governmental  nature:  and  this  constitutes  perhaps  the  most  decisive 
difference  between  an  employment  and  an  office,  and  between  an  em- 
ploye and  an  officer.  State  ex  rel,  Holloway  vs.  S heats,  78  Fla.  583, 
83  So.  508. 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


EXECUTIVE  DEPARTMENT— SUte  Treasurer 

"All  jmrsons  by  authority  of  law  instructed  with  tlie  receipt  of 
public  money,  or  tjirough  whose  hands  such  money  may  pass  to  the 
treasury,  are  'pubUc  officers,'  whether  the  service  be  general  or  special, 
transient,  or  permanent.  State  ex  rel.  Swearingen  vs.  Jones,  79  Fla. 
86,  84  So.  84." 

Because  of  this  and  similar  decisions  in  Florida  and  other  states.  I 
believe  that  an  Assistant  Treasurer  who  is  an  employee  and  not  a  public 
officer  elected  by  the  people  or  appointed  by  the  Governor  cannot 
legally  sign  checks  in  his  own  name  in  drawing  on  public  accounts  in 
the  banlcs. 

(2)  As  to  the  force  and  effect  of  a  stamp  impression  of  an  original 

signature  being  used  in  lieu  of  the  signature,  It  is  my  opinion  that  such 
a  stamp  impression  constitutes  a.  valid  signature  if  adopted  or  authorized 
by  you  and  affixed  by  a  duly  authorized  jierson.  except  in  cases  where 
the  law  clearly  requires  or  contemplates  a  personal  manual  signature 
on  your  part.  A  summary  of  the  rule  regarding  the  validity  of  a 
stamped  signature  may  be  found  in  58  Corpus  Juris,  Signatures,  Section 
17.  See  also  annotations  in  7  A.  L.  R.  672,  46  A.  L.  R.  1498  and  95 
A.  L.  R.  768. 

(3)  As  to  the  general  authority  of  an  Assistant  Treasurer.  As 
brought  out  in  my  opinion  regarding  the  first  question.  Section  27, 
Article  m  of  the  State  Constitution  provides  that  the  executive  and 
administrative  governmental  functions  of  the  State  shall  be  performed 
by  officers  elected  by  the  people  or  appointed  by  the  Governor  whose 
duties  and  compensation  shall  be  fixed  by  law.  There  is  no  provision 
in  the  Constitution  or  statutes  specifically  authorizing  the  appointment 
of  an  Assistant  Treasurer  and  prescribing  his  duties,  with  the  exception 
of  Section  6231,  Compiled  General  Laws,  which  relates  to  deputies  and 
assistants  to  carry  out  the  provisions  relating  to  proceedings  against 
insolvent  and  defaulting  insurance  companies.  Even  these,  however, 
could  not  perform  official  duties  because  they  are  not  elected  by  the 
people  or  appointed  by  the  Governor  as  required  by  the  Constitution. 
Nevertheless,  you  do  have  the  authority  to  appoint  an  Assistant  Treasurer 
or  such  other  deputies  or  assistants  to  carry  out  the  ministerial  duties 
of  your  office.  Just  when  a  duty  Is  ministerial  and  hence  can  be 
performed  by  deputies  or  assistants,  and  when  a  duty  is  an  official 
one  constituting  executive  and  administrative  governmental  function  of 
the  State,  and  so  can  be  performed  only  by  a  public  officer  elected 
by  the  people  or  appointed  by  the  Governor,  is  often  a  difficult  question 
and  must  be  decided  as  each  case  arises. 

A  general  discussion  of  the  rules  in  delegating  power  to  deputies 
and  assistants  may  be  found  In  46  Corpus  Juris,  Officers,  Section  384 
and  59  Corpus  Juris,  States,  Section  125.  Among  the  Florida  cases  dis- 
cussing the  distinction  between  a  ministerial  and  an  official  act  are: 
Willlngham  vs.  State,  21  Fla,  761;  McSween  vs.  State  Livestock  Sanitary 
Board,  97  Pla.  749,  122  So.  239,  125  So.  704;  and  Dade  County  vs.  State. 
95  Pla.  465,  116  SO.  72. 

STATE  TREASURER 

May  20,  1941.— 041-274. 

COtTRT  REGISTRY  DRAFTS— EXECUTED  BY  DEFOTY  CLERKS 

QUESTION:  May  the  State  Treasurer  accept  Court  Registry  Drafts 
drawn  against  Court  Registry  Funds  deposited  with  his  office  under 
Chapter  15996,   Acts  of   1933,   when   the  drafts   are   signed    by  Deputy 
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Clerks  of  the  Cricuit  Court,  County  Court,  County  Judge's  Court,  Civil 
Coui-t  of  Record,  CrUninal  Court  and  Court  of  Record? 

To  Hon.  J.  Eiwin  Larson,  State  Treasurer; 

It  is  my  opinion  that  you  are  authorized  to  accept  a  draft  signed 
by  the  Deputy  Clerk  ol  the  Circuit  Court  upon  the  registry  funds  de- 
posited by  said  Court  for  the  reason  that  Section  4851,  C.  G.  L..  authorizes 
the  Clerk  of  the  Circuit  Court  to  appoint  a  deputy  and  that  the 
deputy,  for  whose  acts  the  clerk  shall  be  responsible,  shall  have  and 
exercise  the  same  powers  as  the  clerk. 

It  is  my  opinion  that  as  to  the  Deputy  Clerks  of  the  other  Courts, 
you  are  not  so  authorized  to  accept  any  such  draft  for  the  reason 
that  there  is  no  provision  in  law  for  the  appointment  of  such  Deputy 
Clerks,  nor  is  there  any  provision  In  law  as  to  the  powers  that  such 
deputies  may  exercise. 

STATE  TREASURER 

May  30,  1942.— 042-270. 

COURT  REGISTRY  DRAFTS— EXECUTED  BY  DEPUTY  CLERKS 

QUESTION:  Is  the  State  Treasurer  required  to  pay  drafts  drawn 
against  court  registry  funds  deposited  with  the  State  Treasurer  under 
Chapter  15996,  Acts  of  1933,  when  the  drafts  are  signed  by  Deputy 
Clerks  of  courts  other  than  the  Circuit  Courts? 

To  Hon.  J.  EdTuin  Larson.,  State  Treasurer: 

This  office  rendered  an  opinion  on  this  question  under  date  of 
May  20,  1941,  in  which  opinion  I  stated  that  under  the  provisions  of 
Chapter  15996,  Acts  of  1933.  a  deputy  clerk  of  the  circuit  court  was 
empowered  to  perform  the  same  duties  as  the  clerk.  I  adhere  to  the 
former  opinion;  however,  if  the  drafts  are  signed  by  a  deputy  clerk 
other  than  a  deputy  clerk  of  the  circuit  court,  the  State  Treasurer  is 
authorized  to  pay  them,  provided  the  clerk  of  the  said  court  has  desig- 
nated the  party  a  deputy  and  authorized  the  said  deputy  to  sign  these 
checks,  and  has  so  notified  the  State  lYeasurer  that  the  deputy  is 
authorized  to  sign  as  such,  and  further  provided  the  State  Treasurer 
has  on  record  such  authorization. 

STATE  TREASURER 

January  20,  1942.— 042-32. 

DEPOBITS-^ECmirriES  ACCEPTABUE 

QUESTION:  (IJ  Should  deposits  made  by  textbook  pubUshing 
companies  under  Section  715,  Chapter  19355,  Acts  of  1939,  be  accepted 
by  the  State  Treasurer  as  fulfilling  the  requirements  of  said  statute 
if  the  deposits  are  in  any  form  other  than  cash  or  certified  checks? 

(2)  Should  such  certified  checks  bear  Florida  Documentary  Stamps? 
In  this  connection,  some  companies  making  these  deposits  have  insisted 
on  acceptance  of  cashier's  checks,  and  others  have  insisted  on  acceptance 
of  certified  checks  without  the  documentary  stamp  tax. 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

(1)     Section  715,  supra.,  provides  that: 

"The  State  Board  shall  require  each  publisher  who  submits  a  bid 

or  proposal  for  furnishing  any  book  or  books  under  the  provisions  of 
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this  Chapter  to  deposit  with  the  state  Treasurer  such  sum  of  mooejr 
or  certified  checks  as  may  be  determined  by  the  State  Board,  the  amoimt 
to  be  not  iess  than  Five  Hundred  Dollars  ($500.00)  and  not  more  than 
Two  Thousand  Five  Hundred  Dollars  ($2,500.00),  according  to  the  num- 
ber of  books  or  series  of  books  covered  by  the  proposal,  which  deposit 
shall  be  forfeited  to  the  State  of  Florida  for  the  benefit  of  the  State 
Textbook  Fund  if  the  bidder  making  the  deposit  shall  fail  or  refuse 
to  execute  such  contract  and  bond  within  thirty  days  from  date  of 
acceptance  in  case  liis  bid  or  proposal  is  accepted." 

There  is  a  difference  between  a  certified  check  and  a  cashier's 
check.  On  a  cashier's  check  the  issuing  bank  alone  is  liable,  whereas, 
with  reference  to  a  certified  check,  the  certifying  bank  and  the  maker 

of  the  check  are  both  liable  thereon.  The  acceptance,  therefore,  of  a 
cashier's  check  in  lieu  of  the  certified  check  would  be  the  acceptance 
of  less  security  than  that  required  by  the  statute. 

It   is   therefore   my  opinion  that  Section  715,  supra,   is  very  clear 

and   definite   in    its  requirements,    and   that    its    provisions  should    be 

complied  with  strictly,  and  that  all  deposits  thereunder  should  be 
either  in  money  or  by  certified  check. 

(2)  Our  statutes  require  documentary  stamps  on  all  written  obli- 
gations to  pay  money  dehvered  in  the  State  of  Florida,  A  certified 
check  is  a  written  obligation  to  pay  money,  and  when  it  is  deposited 
with  you  it  meets  the  requirement  of  delivery  in  the  State  of  Florida. 
Therefore,  it  is  my  opinion  that  the  certified  checks  referred  to  should 
have  attached  thereto  Florida  documentary  stamps. 

STATE  TREASURER 

February  2,  1942.— 042-53. 

DUPLICATE  DRAPTS— PAYMENT 

QUESTION:  A  Clerk  of  the  Circuit  Court  has  advised  the  State 
Treasurer  that  a  draft  drawn  on  the  Treasurer's  office  against  funds 
deposited  under  Chapter  15996,  Acts  of  1933,  has  been  lost.  Should 
payment  of  such  draft  be  made  by  duplicate  or  otherwise? 

To  Hon.  J.  EdTuin  Larson,  State  Treasurer: 

With  reference  to  warrants  of  the  Comptroller  that  may  have  been 
lost  or  destroyed.  Section  152,  Compiled  General  Laws,  requires  that 
the  rightful  owner  of  such  warrant  shall  present  to  the  Comptroller  a 
statement  under  oath  reciting  the  number,  date  and  amount  of  such 
warrant,  or  the  beat  and  most  definite  description  in  his  knowledge, 
and  the  circumstances  of  its  loss,  and  shall  file  in  the  office  of  said 
Comptroller  a  bond  with  securities  to  he  approved  by  one  of  the  judges 
of  the  Circuit  Court,  or  one  of  the  justices  of  the  Supreme  Court,  in  a 
sum  of  not  less  than  twice  the  amount  of  such  warrant,  conditioned 
to  indemnify  the  State  of  Florida  and  any  innocent  holder  thereof 
from  any  damages  that  may  accrue  by  reason  of  duplication  thereof. 
Where  these  requirements  have  been  complied  with,  the  Comptroller 
Is  authorized  to  issue  a  duplicate  warrant  which  has  the  same  validity 
as  the  original  before  its  loss. 

The  foregoing  statute  applies  only  to  Comptroller's  warrants,  never- 
theless it  represents  a  very  satisfactory  method  of  safeguarding  against 
damages  that  may  accrue  from  duplication  of  such  warrants,  and  since 
there  appear  to  be  no  specific  safeguards  provided  for  with  reference 
to  the  duplication  of  checks  or  vouchers  drawn  under  Chapter   15996, 
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Acts  of  1933,  which  funds  are  withdrawable  upon  the  voucher  or  check 
signed  by  the  judge,  or  one  of  the  justices,  of  the  court  In  question, 
and  countersigned  by  the  clerk  of  such  court,  it  Is  my  opinion  that  a 
similar  safeguard  should  be  followed  in  the  situation  you  have  outlined. 

It  is  my  opinion  that,  in  following  this  procedure,  the  statement 
under  oath  should  be  presented  to  the  Judge  or  the  Clerk  of  the  Court 
in  question,  and  the  bond  should  be  approved  by  either  such  judge  or 
clerk  and  conditioned  to  indemnify  the  State  of  Florida  and  any  inno- 
cent holders  from  any  damages  that  may  accrue  from  duplication  of 
the  lost  draft.  Upon  approval  of  such  bond  by  the  judge  or  clerk  of  the 
court  in  question,  said  bond  should  be  deposited  with  your  office. 

STATE  TREASURER 

February  20,  1941. — 041-78. 

STATE  FUNDS— DEPOSIT   OF  SECURITY 

QUESTION:  d)  Has  the  State  Treasurer  authority  to  enter  into 
a  depositary  agreement  with  a  bank,  agreeing  that  the  bank  may 
deposit  its  securities,  to  secure  the  deposit  of  state  moneys,  in  some 
depositary  other  than  that  of  State  Treasurer's  Office? 

(2>  Is  the  State  Treasurer  to  accept  Duval  County  Air  Base  bonds 
as  security  for  the  deposit  of  state  moneys? 

To  Hon.  J.  Edtoin  Larson,  State  Treasurer : 

U>  It  is  my  opinion  that  it  was  the  intent  of  the  Legislature 
in  the  enactment  of  Chapter  4586,  Acts  of  1897,  Sections  173-174  and 
175,  C.  G,  L.  being  portions  thereof,  that  the  securities  are  to  be 
deposited  with  the  State  Treasurer.  It  is  true  that  there  is  no  specific 
provision  in  the  law  providing  where  the  securities  are  to  be  deposited, 
but  I  call  yom:  attention  to  Sec.  175,  C.  G.  L.,  which  evidences  the  intent 
of  the  Legislature  providing: 

"The  Governor,  Comptroller  and  Treasurer  are  hereby  authorized  to 
sen  any  or  all  of  the  bonds  that  may  be  deposited  in  the  State  Treasm-er's 
Office  as  collateral  security  for  the  deposit  of  any  state  money,  at  public 
or  private  sale,  whenever  there  shall  be  a  failure  or  refusal  on  the  part 
of  the  bank  depositing  such  securities  to  pay  any  check  drawn  by  the 
State  Treasurer  on  such  bank." 

(2)     I  call  your  attention  to  Section  174  C.  Q.  L.,  which  provides: 

"The  security  to  be  given  by  such  banks  as  may  t>e  designated  under 
the  preceding  sections  which  consist  of  bonds  of  the  United  States, 
and  the  bonds  of  the  several  states,  county  and  municipal  bonds,  and 
county  or  county  school  time  warrants  issued  by  any  one  of  the  counties 
or  cities  of  the  State  of  Florida  of  the  value  thereof,  as  may  be  agreed 
to  by  the  Governor,  Comptroller  and  Treasurer." 

This  section  was  amended  by  Chapter  19512,  Acts  of  1939,  said 
amendment  providing  that  the  bonds  or  other  obligations  issued  by  a 
housing  authority  pursuant  to  the  Housing  Authorities  Law  of  this  state 
(Chapter  17981,  Acts  of  1937)  and  any  amendments  thereto,  or  issued 
by  any  public  housing  authority  or  agency  in  the  United  States,  when 
such  bonds  or  other  obhgations  are  secured  by  a  pledge  of  annual 
contributions  to  be  paid  by  the  United  States  Government  or  any  agency 
thereof,  and  such  bonds  and  other  obligations  shall  be  authorized  security 
for  all  public  deposits.  <I  am  not  passing  on  the  validity  of  this  amend- 
ing statute  in  this  opinion.) 
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Z  call  your  attention  to  Chapter  10T84,  Special  Acts  of  1939,  creating 
the  special  taxing  district  In  the  County  of  Duval  and  to  be  known  as 
the  Duval  County  Air  Base  Authority  and  giving  the  Duval  County  All 
Base  Authority  the  powers  of  a  body  corporate  including  the  power  to 
sue  and  to  be  sued.  Particularly  do  I  call  your  attention  to  Section  11 
of  said  act  which  provides  "any  and  all  bonds  issued  under  and  pursuant 
to  the  Authority  contained  in  this  act,  when  sold,  issued  and  delivered, 
shail  become  and  be  binding,  valid  and  legal  obligations  of  said 
Authority  ..."  (Emphasis  supplied).  You  will  observe  that  the 
bonds  so  Issued  are  not  obligations  of  Uie  county  but  of  this  Authority. 

It  Is  my  opinion  that  the  bonds  of  the  Duval  County  Air  Base 
Authority  do  not  come  within  the  provisions  of  Section  174,  C.  O.  L. 
as  amended  by  Chapter  19512,  Acts  of  1939. 

STATE  TREASURER 

September  16,  1942.— 042-443. 

STATE  FUNDS— INTEREST— DISPOSITION 

QUESTION;  What  Stat«  fund  or  funds  should  receive  interest  on 
State  moneys  deposited  in  banics  under  time  agreements  by  the  State 
Treasurer? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

Prior  to  the  effective  date  of  Florida  Statutes  1941,  such  interest 
was  deposited,  one-third  to  Permanent  Building  Fund,  and  two-thirds 
to  General  Revenue.  However,  the  Act  authoriziiig  such  disposition  has 
been  omitted  from  the  Florida  Statutes  1941. 

Section  2,  Chapter  20719,  Act^  of  1941,  in  adopting  the  revision, 
specifically  repeals  every  statute  of  a  general  and  permanent  nature 
which  is  not  included  in  Florida  Statutes  1941,  or  recognized  and 
continued  in  force  by  reference  therein,  such  repeal  being  effective  as 
of  the  time  the  Florida  Statutes  twcame  effective,  and  the  Florida 
Statutes  became  effective  thirty  days  after  June  29,  1942. 

The  present  disposition  of  such  Interest  is  controlled  by  Section 
18.15,  Florida  Statutes  1941.  which  provides  that  such  interest  shaU 
be  credited  on  accoimt  of  General  Revenue. 

It  is  therefore  my  opinion  that  you  should  credit  the  entire  Interest 
on  such  deposits  to  the  General  Revenue  Fund. 

STATE  TREASURER 

June  5,  1941.-041-314, 

STATE  FUNDS — SECURITIES  ACCEPTABLE  TO  INSURE 

QUESTION:  Are  Dade  Coimty  4V^%  Causeway  Revenue  Bonds 
acceptable  as  security  to  insure  State  funds? 

To  Hon.  J.  Edwin  Larson.  State  Treasurer: 

Section  174,  CompUed  General  Laws,  provides  the  class  of  securities 
which  may  be  accepted  to  insure  the  safety  of  State  funds,  and  in  the 
class  is  mentioned  "county  bonds." 

If  these  Causeway  Revenue  Bonds  are  issued  by  the  County,  such 
bonds  are  within  the  accepted  class  of  securities  as  provided  by  Section 
174,  supra.    I  do  not  construe  the  said  section  to  mean  that  the  county 
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bonds  would  have  to  be  a  general  obligation  of  the  county.  In  other 
words,  the  fact  that  the  bonds  are  to  be  paid  from  a  certain  source 
would  not  defeat  their  eligibility  as  security  for  State  funds. 

STATE  TREASURER 

August  22,  1941.— 041-470. 

STATE  FUNDS— SECUBITIES  ACCEPTABLE  TO  INSURE 

QUESTION:  (1)  Are  bonds  issued  by  instrumentalities  of  the 
United  States,  the  principal  and  interest  being  guaranteed  by  the  United 
States  Government,  acceptable  as  security  to  secure  the  deposit  of  State 
moneys,  as  contemplated  by  Section  174,  Compiled  General  Laws  of 
Florida? 

(2)  Are  bonds  issued  by  political  subdivisions  of  the  various  counties 
of  the  State  of  Florida  acceptable  as  security  to  secure  the  deposit  of 
State  moneys,  as  contemplated  by  Section  174,  Compiled  General  Laws 
of  Florida? 

To  Kc7i.  J.  EdvHn  Larson,  State  Treasurer: 

(1>  My  opinion  is  that  you  are  not  authorized  to  accept  the  bonds 
of  instrumentalities  of  the  Federal  Government  save  and  except  the 
bonds  or  other  obligations  issued  by  a  housing  authority  pursuant  to 
the  Housing  AuthoriUes  Law  of  this  States  or  Issued  by  any  public 
housing  authority  or  agency  in  the  United  States,  provided  such  housing 
authorities'  bonds  or  obligations  are  secured  by  a  pledge  of  annual 
contributions  to  be  paid  by  the  United  States  Government  or  if  the 
nrincipal  and  interest  on  the  same  are  guaranteed  by  the  United  States 
Government. 

(2)  My  opinion  is  that  you  are  not  authorized  to  accept  bonds 
Issued  by  a  political  subdivision  of  one  of  the  several  counties. 

My  reasons  for  so  ruling  as  T  have  are  because  Section  174, 
Ccmplled  General  Laws  of  Florida,  requires  that  the  security  shall  con- 
sist of  bonds  of  tbe  United  Ptates  and  bonds  of  the  several  states, 
county  and  municipal  bonds,  and  county  or  county  school  time  warrants 
l-ssued  by  any  one  of  the  counties  or  cities  of  the  State  of  Florida. 
The  bond,  therefore,  must  be  issued  by  and  be  an  obligation  of  one  of 
tbe  afnr?ment'or"d  authorities.  T^e  rea-^in  for  mv  excepting  bonds 
and  other  obligations  of  the  housing  authority  is  because  of  Chapter 
19512,  Lavra  of  Florida,  1939,  which  specifically  provides  that  such  bonds 
and  obligations  shall  be  acceptable  security  to  insure  the  safety  of  State 
moneys.  When  you  use  the  expression  "political  subdivision  of  a  county," 
I  am  assuming  that  you  do  not  mean  a  bond  issued  by  a  county  payable 
frtTO  a  particular  som-ce  of  revenue.  A  bond  may  be  payable  from  a 
particular  source  of  revenue  and  still  be  acceptable  security,  provided  it 
is  issued  by  and  is  the  obligation  of  one  of  the  authorities  mentioned  in 
Section  174,  supra.  (See  Torrey  vs.  Board  of  Commissioners,  126  N.  E. 
673,  as  to  county  bonds.) 

A  different  rule  of  law  may  be  applicable  as  to  acceptable  securities 
to  secure  the  deposit  of  public  moneys,  such  as  is  contemplated  by 
Section  6079,  Compiled  General  Laws  of  Florida.  I  concluded  from  your 
request  that  you  were  only  interested  in  the  securities  that  are  acceptable 
to  secure  the  deposit  of  State  moneys. 
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January  6,  1942. — 042-10. 

STATE  FUNDS — SECUBl'l'lES — DUPLICATE  RECEIPT 

QUESTION;  What  requirements  should  be  demanded  by  the  State 
Treasurer  of  a  bank  that  has  applied  for  substitution  and /or  release 
of  certain  securities  deposited  with  the  Treasurer  to  insure  the  security 
of  certain  funds  deposited  by  the  State  Treasurer  in  said  bank  when  the 
bank  has  lost  the  ofQcial  receipt  issued  by  the  Treasurer  for  the  securities? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

It  is  my  advice  to  you  that  you  Issue  another  receipt  disclosing 
upon  the  face  of  same  that  it  is  a  duplicate  receipt  issued  in  the  place 
and  stead  of  the  receipt,  gii'ing  the  number  and  description  of  same, 
issued  by  you  under  a  certain  date.  The  receipt  issued  by  you  In  such 
cases  is  not  negotiable  or  assignable,  so  that,  if  the  original  receipt  in 
this  case  should  later  turn  up  in  the  hands  of  some  third  person,  the 
same  Is  of  no  value,  and  :rou  would  not  be  authorized  to  recognize 
the  same. 


CHAPTER  IV 
JUDICIARY  DEPARTMENT 

CIBCITIT  COUKTS,  CIKCMTS.  JUDGES 

January  15,  1942.— 042-50. 

JUDGES— EXPENSES— TRAVEL  IN  COUNTY  OP  RESIDENCE 

QUESTION:  Judge  Herbert  B.  Frederick,  Judge  of  the  Circuit  Court 
for  the  7tb  Circuit,  lives  in  Volusia  County  and  at  various  times  holds 
court  at  Daytona  Beach,  which  is  not  the  county  seat  of  his  county. 
In  doing  this  he  ^ves  expenses  for  both  the  county  and  State  as 
mUeage  for  witnesses  and  Jurors,  together  with  the  convenience  for  the 
bar  of  Daytona  Beach.  Is  that  legal  authority  for  the  State  to  pay 
his  traveling  expenses  from  his  home  to  Daytona  Beach  while  holding 
court  there? 

To  Hon.  J.  M.  Lee.  Comptroller: 

I  wish  to  advise  that  I  am  of  the  opinion  that  Judge  Frederick 
Is  engaged  in  the  performance  of  official  business  under  circumstances 
mentioned  and  that  the  following  quoted  part  of  Section  4738  authorizes 
the  pajranent  of  the  expense  account  submitted  by  Judge  Frederick: 

"  .  .  .each  circuit  judge  when  traveling  on  official  business  shall 
be.  and  is  hereby  given  an  allowance  to  the  amount  of  his  actual 
expenses  for  transportation,  board  and  lodging,  and  such  amount  forth- 
with after  said  official  trip  shall  terminate,  to  be  set  forth  in  an  Itemized 
certificate  by  the  circuit  judge  to  the  Comptroller;  Provided,  the  total 
amount  of  expenses  shall  not  exceed  in  any  one  year  the  sum  of  three 
hundred  dollars." 

This  holding  is  expressly  specified  as  applying  to  the  Circuit  Judge 
when  travelinif  in  his  own  Circuit.  I  do  not  intend  it  to  apply  in  the 
case  where  the  Circuit  Judge  is  traveling  outside  of  his  own  Circuit 
under  a  special  commission  from  the  Governor. 

CIRCUIT  COURTS,  CIBCUITS.  JUDGES 

March  10,  1942.— 042-126, 

JUDGES— EXPENSES— TRAV^  OUTSIDE  COUNTY  OF  RESIDENCE 

QUESTION:  May  the  State  pay  the  expenses  of  Circuit  Judges 
while  traveling  outside  the  county  of  their  residence? 

7*0  Hon.  J.  M.  Lee.  Comptroller: 

In  this  connection  I  have  found  the  case  of  State  ex  rel  Parker 
versus  yourself,  as  Comptroller,  ISl  So,  491.  The  facts  of  the  case 
are:  Parker  was  state  attorney  for  the  Second  Judicial  Circuit  of 
Florida,  which  U  composed  of  several  counties.  Parker  resides  in  Leon 
County  and  the  expenses  he  sought  to  have  paid  were  incurred  for 
meals  and  lodging  while  attending  the  fall  term  of  the  Circuit  Court 
in  Franklin  County. 

The  Court  said: 

"The  general  trend  of  legislative  policy  has  been  to  provide  ample 
means  to  pay  the  expenses  of  state  officers  and  employees  when  traveling 
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away  from  home  on  official  business.  In  view  of  this  general  legislative 
policy  we  think  the  reasonable  interpretation  of  the  words  'Necessary 
and  Regular  Expense'  as  employed  In  the  general  appropriation  bill 
for  1933  would  be  to  hold  that  the  necessary  expenses  of  a  state  attorney 
incurred  in  transacting  official  business  within  tiis  circuit  but  outside 
the  county  of  his  residence  may  be  and  are  prc^>erly  paid  from  the 
$200,000  appropriated  to  the  Judicial  Department  *  *  * 

* 
"This   holding  in  no  respect  conflicts  with  Chapfter   16184,   Acts  of 
1933,  which  in  effect  limits  the  subsistence  of  state  officers  and  em- 
ployees to  ¥4.50  per  day  and  5  cents  per  mile  for  the  use  of  their  car 
when  traveling  within  the  state  on  official  duties  *  •  • 

"The  account  brought  in  question  is  well  within  the  allowance  pro- 
vided by  Chapter  16184,  Acts  of  1933,  and  the  duties  performed  for 
which  the  charge  is  claimed  were  well  within  those  Imposed  by  law  on 
the  state  attorney  •  ♦  • 

"The  test  of  whether  or  not  the  expense  bill  of  a  state  attorney 
may  be  paid  as  herein  decided  is  whether  or  not  it  was  incurred  In 
the  performance  of  duties  imposed  by  these  or  similar  statutes. 

"We  therefore  conclude  that  any  expense  incuTred  by  state  attorneys 
in  the  performance  of  the  duties  imposed  upon  them  by  law,  outside 
the  coimty  of  their  residence,  may  be  paid  under  Chapter  15858,  Acts 
of  1933,  so  long  as  such  expenses  are  within  the  terms  of  Chapter 
16184,  Acts  of  1933." 

Chapter  15858,  Acts  of  1933,  was  the  appropriation  act  for  that  year. 

Since  the  state  attorney  is  a  constitutional  officer  and  since  the  Supreme 
Court  has  held  that  Chapter  16184,  Acts  of  1933,  fixes  the  expense 
allowance  for  state  officers  and  since  a  circuit  judge  is  a  state  officer, 
I  therefore  hold  that  the  above  case  is  applicable  to  them  and  I  am 
bound  thereby.  Therefore,  under  the  same.  Circuit  Judges  are  entitled 
to  be  paid  subsistence  and  mileage  as  allowed  by  Chapter  16184,  Acts 
of  1933,  until  the  total  amount  appropriated  by  the  Legislature  for 
"Necessary  and  Regular  Expense"  of  the  Judicial  Department  has  been 
exhausted. 

CIRCUIT  COURTS,  CIRCUITS.  JTn>GES 

June  20,  1942,-042-302. 

JUDGES— EXPENSES— TRAVEL   OUTSIDE   COUNTY  OP   RESIDENCE 

QUESTION:  Under  Chapter  16184,  Acts  of  1933,  are  Circuit  Judges 

entitled  to  expenses  while  traveling  outside  the  county  of  their  residence? 

To  the  Judges  of  the  Circuit  Courts: 

Under  Section  3059  R.  G.  S.  (Section  4840  C.  G.  L.).  I  am  holding 
that  when  Circuit  Judges  of  the  State  are  required  by  the  Governor  to 
perform  judicial  duties  outside  of  their  Circuits,  they  may  bill  the 
Comptroller  for  increased  expenses  occasioned  and  incurred  in  this 
service,  provided  that  such  bill  carries  the  certificate  of  approval  of 
the  Governor. 

This  opinion  is  suplementary  to  that  Issued  by  me  relating  to  the 

same  subject  matter,  dated  March  10,  1942  (042-126). 
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CIRCt:iT  COURTS,  CIRCUITS.  JITKIES 

February  4.  1941. — 041-47. 

JUDGES— RETIREMENT  FUND;   DEDUCTIONS 

QDESnON;  11)  When  does  the  salary  increase  made  effective 
by  the  1940  census  tiecome  operative  for  circuit  judg^? 

(2)  How  i^  the  2%  deduction  from  salaries  of  circuit  judges  for 
their  retirement  fund  collected? 

To  Hon.  Harry  N.  Sandler,  Circuit  Judge,  Tampa: 

(1)  Ttie  salary  increase,  accruing  to  you  by  virtue  of  the  increase 
of  the  population  of  your  County  shown  through  the  1940  census,  be- 
comes effective  as  of  April  1,  1040.  and  you  are  entitled  to  receive  such 
increase  of  salary  as  of  tJiat  time. 

i2)  The  2'/(,  deduction  provided  for  the  Circuit  Judges  in  Section 
5  of  Chapter  19000,  Laws  of  Florida.  Acts  of  1939.  is  speciHud  in  this 
Section  to  be  deductible  from  each  installment  of  salary.  When  you 
get  the  increase  the  2';t  should  be  deducted  from  such  increase.  In 
other  words,  the  deduction  is  made  as  the  salary  is  received. 

You  wiU  note  that  the  Act  says  that  the  deduction  shall  be  deducted 
from  "each  installment  of  salary."  1  do  not  believe  that  you  are  requljed 
to  anticipate  the  payment  of  the  salary  Increase  before  you  actually 
receive  it;  and,  therefore,  you  would  not  have  to  notify  the  Comptroller 
to  make  such  deductions,  except  out  of  mstailment  payments  of  your 
salary,  that  is  monttily  payments,  and  each  deduction  to  cover  the 
amount  reQuired  by  law  to  l>e  deducted  from  each  installment  amount, 
being  received. 

CIRCUIT  COURTS,  CIRCUITS.  JUDGES 

May  29,  1942.— 042-266. 

STATE  ATTORNEY  FEES — COLLECTION  OP  SHORT  ACCOUNTS 

QUESTION:  Has  a  state  attorney  the  right  to  charge  the  Game  and 
Fresh  Water  Fish  Commission  for  the  collection  of  money  from  a  county 
judge  short  in  his  accounts? 

To  Hon.   I.  N.  Kennedy,  Executive    Secretary,   Game   and  Fresh    Water 
Commission : 

It  Is  my  opinion  that  a  State  attorney  is  not  entitled  to  any  extra 
compensation  as  a  State  attorney  for  services  performed  in  collecting 
money  from  an  official  who  is  short  in  his  accounts,  as  Chapter  15859, 
Laws  of  Florida,  1933,  specifically  provides  wtrnt  salary  a  State  attorney 
shall  receive,  and  I  quote  you  the  following: 

"Section  1.  That  beginning  July  1,  1933.  the  annual  salaries  of  the 
several  State  officers  and  employees  hereinafter  mentioned  shall  be  the 
amounts  set  opposite  the  title  of  such  official  or  employee. 

'Each  State  Attorney  who  is  now  entitled  to  receive,  under  the 
provisions  of  any  law  of  the  State  of  Florida.  $5,000.00  or  more  per 
annum.  $4.500.oo. 

"Each  cI  the  several  State  Attorneys  now  entiticd  to  receive  $4,500.00 
under  Chapter  15730,  Laws  of  Florida,  Acts  of  1S31,  $3,000.00. 
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"Each  of  the  several  State  Attorneys  now  entitled  to  receive,  under 
the  provisions  of  any  law  of  the  State  of  Florida  $3,000.00  or  more  per 
annum,  and  whose  salary  Is  not  otherwise  provided  in  this  Act,  $3,000.00." 

The  above  amounts  so  fixed  shall  be  the  only  compensation  to  be 
allowed  for  all  services  rendered  by  State  Attorneys. 

CIRCUIT  COURTS.  CIRCUITS,  JUDGES 

May  20,  1941.— 041-269. 

STATE    ATTORNEY— SALARY 

QUESTION:  The  Fifteenth  Judicial  Circuit,  consistiHK  of  Palm  Beach 
and  Broward  Counties,  has  a  total  population  of  119,783  according  to 
the  last  Federal  census,  and  said  circuit  has  two  circuit  Judges.  What 
salairy  should  be  paid  to  the  State  Attorney  for  said  circuit,  in  view  of 
the  present  population,  and  if  there  should  be  an  Increased  salary  for 
ti'ic  fcitate  Attorney,  from  what  period  of  time  siiouid  an  Increase,  If  any. 
commence? 

To  Hon.  J.  M.  Lee,  Comptroller: 

Chapter  10266,  Laws  of  Florida.  Acts  of  1925,  provided  in  part  as 
follows: 

in  Judicial  Circiiits  having  a  total  population  of  not  less 

than  one  himdred  thousand  people,  according  to  the  preceding  State 
or  Federal  census,  and  having  two  Circuit  Judges  in  said  Judicial  Circiut, 
the  State  Attorney  thereof  shall  receive  a  salary  of  Six  Thousand  Dollars 
($6,000.00)   per  annum 

Chapter  15859,  Laws  of  Florida.  Acts  of  1933,  provides  In  part  as 
follows : 

"Section  1.  That  beginning  July  1st,  1933,  the  annual  salaries,  of 
the  several  State  officers  and  employees  hereinafter  mentioned,  shall 
be  the  amount  set  opposite  the  title  of  such  officer  or  employee,  to- wit: 

*     ■     * 

"Each  State  Attorney  who  Is  now  entitled  to  receive,  under  the 
provisions  of  any  law  of  the  State  of  Florida,  $6,000.00  or  more  per 
annum I4JS0O.0O." 

These  are  the  only  provisions  affecting  counties  having  a  total 
population  of  not  less  than  one  hundred  thousand,  and  would  be  ap- 
plicable to  the  Fifteenth  Judicial  Circuit.  Further  reference  to  this  will 
be  found  In  Section  4760,  Compiled  General  Laws  of  Florida.  Permanent 
Supplement.  The  Fifteenth  Judicial  Circuit  apparently  grew  into  this 
classification,  and  the  salary  of  the  State  Attorney  in  Florida  is  governed 
by  the  population  within  his  circuit.  Population  Acts  employing  census 
as  datum  for  fixing  salaries,  are  not  static  to  a  dated  census,  but  are 
ambulatory.  The  governing  census  prevails  for  the  purpose  of  fixing 
salary. 

It  Is  my  opinion  that  Phillip  D.  O'Connell,  State  Attorney  of  the 
Fifteenth  Judicial  Circuit,  should  receive  $4,500.04  per  annum,  and  that 
as  the  Filteenth  Judicial  Circuit  crew  into  the  one  hundred  thousand  class 
in  population  at  the  last  Federal  census,  his  salary,  at  the  $4,500.00 
rate,  should  l>e  from  April  1,  1940,  which  was  the  date  of  the  last 
Federal  census. 

This  office  delivered  an  opinion  as  to  the  effective  date  of  the  last 
census,  which  appears  in  the  1939-1940  biennial  report  of  the  Attorney 
General,  page  531. 
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CLERK  OF  THE  CIRCUIT  COURT 

August  15,  1942.— 042-395. 

CHATTEL  MORTGAGE— FILING  AND  RECORDING 

QUESTION:  (1)  Under  Sections  698.09-698.11,  inclusive,  Of  the 
Florida  Statutes  1941,  is  there  a  distinction  made  between  "filing" 
and  "recording"  so  that  the  affidavit  referred  to  therein  must  be  "filed" 
on^  as  distinguished  from  being  "recorded"  after  being  "filed"? 

t2>  Under  Section  698.11,  Florida  Statutes  1941,  is  the  Cleric  of 
the  Circuit  Court  supposed  to  maintain  a  place  or  receptacle  for  the 
"fiHng"  of  affidavits  which  will  obviate  the  necessity  of  "recording" 
such  affidavits,  or  is  he  supposed  to  "record"  such  affidavits  for  the  fee 
of  twenty-five  cents,  the  fee  mentioned  in  the  Act? 

To  Hon.  Paul  V.  Lang,  Clerk  Circuit  Cowrt,  Leon  County,  Tallahassee, 
Florida: 

Under  this  law  It  is  your  duty  to  file  the  instrument  mentioned 
therein.  You  are  not  to  record  the  same.  This  is  in  answer  to  question 
number  1. 

It  is  your  duty  to  maintain  a  "place  or  receptacle"  where  such 
affidavits  may  be  filed  by  you. 

CLERK  OF  THE  CIRCUIT  COURT 

March  5,  1942.— 042-106. 

PEES— FLAT  SUM  FOR  ALL  SERVICES 

QUESTION:  Are  fees  for  receiving  and  paying  out  registry  of  the 
court  funds  chargeable  in  addition  to  the  flat  fee  allowed  the  cleik 
for  civil  actions  in  certain  counties? 

To  Hon.  Bryan  Willis,  State  Auditor: 

Acts  applicable  to  several  counties  of  this  state  provide  for  a  flat 
fee  as  costs  of  court,  to  be  charged  by  the  clerk.  In  lieu  of  all  fees 
formerly  allowed  for  services  performed.  An  example  of  such  acts  ts 
Chapter  15920,  Acts  of  1933,  as  amended  by  Chapter  16869,  Acts  of 
1935,  which  Acts  are  applicable  to  all  counties  having  a  population  in 
excess  of  150,000  as  per  the  last  censiis.  These  acts  provide  that  the 
flat  fee  allowed  the  clerk  of  the  court  shall  be  "for  all  services  to  be 
performed  by  him  therein,  in  lieu  of  all  other  fees  heretofore  charged, 
except  as  hereinafter  provided."  The  only  exception  provided  in  these 
Acts  are  fees  for  preparing  and  verifying  transcripts  of  record  and  for 
furnishing  copies  of  records  and  papers. 

This  flat  fee  is  not  measured  by  the  amount  of  services  to  be 
performed  but  is  for  all  services  be  they  few  or  many. 

Where  a  gross  sum  is  provided  as  the  compensation  of  a  clerk  for 
his  services  in  certain  proceedings,  he  is  not  entitled  to  charge  other 
fees  for  specific  services  involved  in  such  proceedings  (14  C.  J.  S.  1225, 
Section  9). 

Therefore,  the  fee  provided  by  the  statute  was  intended  to  cover 
all  services  rendered  in  connection  with  a  suit  or  proceeding,  including 
the  receiving  and  paying  out  of  money  paid  into  court  as  a  part  of  the 
proceeding. 


BIENNIAL.  REEKJBT  OF  THE  ATTORNEY  GENERAL  19 

a 

JUDICIARY  DEPARTMENT— Clerk  of  the  Ctrcnit   Court 
CLERK  OF  THE  CIRCUIT  COURT 

March  12,  1941.— 041-127. 

PEES-JUROBS  AND  WITNESSES  REPORT 

QUESTION:  &  the  clerk  of  the  circuit  court  or  the  criminal  court 
of  record  entitled  to  a  fee  for  making  a  report  as  to  Jurors  and  witn rases 
and  a  fee  for  certifying  as  to  each  juror  and  witness? 

To  Messrs.  Baker  and,  ThomaX,  Attomevs  for  Orange  County  Board  of 
County  Commissioners,  Orlando,  Florida: 

I  have  Heen  unable  to  find  any  oDinlon  that  changes  the  ruling 
of  the  Attorney  General  of  November  4,  1931,  appearing  in  the  1931-32 
Opinions  of  the  Attorney  General,  page  484.  I  have  carefully  reviewed 
said  opinion  and  the  law  on  which  it  was  based,  and  while  I  feel  that 
rulings  of  this  kind  that  have  been  In  force  for  such  a  long  period  of 
time,  apparently  without  question,  should  be  entitled  to  great  weight, 
but  being  unable  to  follow  the  rationale  of  said  opinion  and  feeUng 
that  it  is  clearly  in  conflict  with  the  plain  language  of  the  statute,  I 
feel  that  I  should  overrule  that  portion  of  same  that  I  believe  to  be 
erroneous. 

Section  4867  ot  the  Compiled  General  Laws  of  1927,  provides  as  to 
the  fee  of  the  Clerk  for  "Jurors,  report  of,  to  Comptroller  ,  .  .  $1.00"; 
fee  for  "Jurors,  certifying  as  to,  each  .  ,  .  $.10";  fees  for  "Witness, 
certifying  as  to  each  .  .  .  $.10." 

This  language  plainly  indicates  to  me  that  the  Clerk  of  the  Court 
was  entitled  to  a  fee  of  10c  for  each  juror  certified  by  him;  otherwise, 
I  see  no  reason  for  providing  for  a  fee  for  certifying  as  to  each  juror 
the  sum  of  10c  unless  the  Clerk  was  to  receive  a  fee  of  10c  for  each 
juror,  otherwise  this  Act  would  have  provided  for  a  fee  of  10c  for 
certifying  to  the  report  to  the  Comptroller  with  regard  to  jurors.  "Kie 
same  is  true  with  reference  to  witnesses.  Rather  than  to  provide  a 
fee  of  10c  for  certifyli^  to  each  witness,  it  would  have  provided  for  a 
fee  of  10c  for  certifying  to  each  report  with  regard  to  witnesses. 

I,  therefore,  hold  that  the  Clerk  is  entitled  to  $1.00  for  making 
his  report  and  10c  for  certifying  as  to  each  witness  and  juror,  and 
I  overrule  so  much  of  the  opinion  of  November  4,  1931.  appearing  in 
the  1931-32  Opinions  of  the  Attorney  General,  page  484.  that  is  in 
conflict  with  what  I  have  said  above. 

CLERK  OF  THE   CIRCUIT   COURT 

March  9,  1942.— 042-114. 

FEES— MARGINAL   SATISFACTIONS 

QUESTION;  What  fee  should  be  charged  by  Clerks  of  the  Circuit 
Court  in  connection  with  marginal  satisfactions? 

To  Hon.  J.  A.  Fridinger,  Acting  Regional  Attorney, 
United  States  Department  of  Agriculture, 
Montgomery,  Alabama: 

I  confirm  the  opinion  of  my  predecessor  in  office,  dated  January 
25,  1939,  appearing  in  the  Attorney  General's  Biennial  Report,  1939-40, 
at  page  27,  as  follows: 

"  *  •  *  a  fee  of  $.25  is  authorized  under  Section  4867,  Compiled 
General  Laws  of  Florida  1927.     That  provision  In  Section  4867  which 
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makes  the  fee  for  writing  any  paper  other  than  therein  specifically 
mentioned  the  same  as  cc-pying  any  record  or  paper  would  seem  to 
apply.   •   •   *" 

Further  consideration  of  the  provisions  of  Section  4867,  Compiled 
General  Laws  of  Florida,  leads  me  to  the  conclusion  that  this  statute 
in  its  provisions  allowing  a  Clerk  to  make  a  charge  of  25c  for  each 
one  hundred  words  or  less,  for  the  writing  of  any  paper  not  specifically 
mentioned  in  the  statute,  and  also  the  provision  of  said  Section  allowing 
the  Clerk  to  charge  a  fee  of  25c  for  the  fixing  of  the  Clerk's  seal  to 
documents,  are  sufficient  to  and  do  warrant  this  25c  charge  In  all  cases 
where  the  Clerk  makes  marginal  cancellations  of  mortgages  on  the 
mortgage  book  records  of  his  office. 

CLEKK  OF  THE   CIRCUIT  COURT 

March  13.  1941.— 041-135. 

FEES— PAYMENT  BY  PRIVATE  CITIZENS 

QUESTION:  Is  the  Clerk  of  the  Circuit  Court  authorized  to  require 
payment  of  the  fee  named  in  Chapter  16869,  Acts  of  1935,  upon  institu- 
tion of  action  to  abate  a  nuisance  in  the  name  of  a  citizen,  as  dis- 
tinguished from  a  public  officer? 

To  Mr.  John  W.  Choate,  Attorney -at -Law,  Miami: 

Chapter  15920,  Acts  of  1933,  as  amended  by  Chapter  16869,  Acts 
of  1935.  now  appears  to  be  applicable  to  Dade  County,  and  prescribes 
the  fees  to  be  charged  by  the  Clerk  of  the  Circuit  Court  of  that  County, 

In  my  opinion,  the  Clerk  would  be  within  his  rights  In  requiring 
payment  of  the  flat  fee  named  in  said  Chapter  16869  upon  Institution 
of  an  action  to  abate  a  nuisance  in  the  name  of  a  citizen,  as  dis- 
tinguished from  a  public  officer. 

Assuming  it  to  be  a  fact,  as  you  state,  that  the  officials  named 
in  Section  5029,  Compiled  General  Laws  of  Florida,  are  not  required 
to  pay  the  prescribed  fee,  I  must  assume  that  such  immunity  is 
granted  by  tiie  ministerial  officer  involved  on  the  theory  that  the 
officials  would  be  acting  in  an  official  capacity  in  the  dischait'c  of 
the  powers  and  duties  imposed  upon  them  by  law  for  the  administra- 
tion of  which  they  are  primarily  responsible, 

CLERK  OF  THE   CIRCUIT   COURT 

May  8,  1942.— 042-233. 

FEES — "IN  CONNECTION  WITH  THE  SUIT  OR  PROCEEDING" 

CONSTRUED 

QUESTION:  Supplement  to  opinion  dated  March  5,  1312,  (042-106) 
concerning  clerk's  fee  in  coiinectlon  with  receiving  and  paying  out  reg- 
istry of  the  court  funds. 

To  Bon.  John  Alliaan,  Astistant  County  Attorney, 
305  Morgan  Street,  Tampa,  Florida: 

Referring  to  the  above  opinion  of  this  office,  It  construed  Chapter 
15920.  Acts  of  1933,  as  amended  by  Chapter  16869,  Acts  of  1935,  and 
concluded  as  follows: 

"I  am,  therefore,  of  the  opinion  that  the  fee  provided  by  the 
statute  was  intended  to  cover  all  services  rendered  in  connection  taith  a 
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suit  or  proceeding.  Including   the   receiving  and   paying  out  of  money 
paid  into  court  as  a  part  of  the  proceeding."  <Emptiasis  supplied.) 

When  we  come  to  a  determination  of  what  services  peiformed  by 
the  Clerk  are  rendered  in  connection  vnth  the  suit  or  proceeding,  we 
soon  And  t^at  there  is  no  clear  line  of  demarcation  to  guide  us.  Many 
services,  such  as  Issuing  process,  filing  pleadings,  flliug  and  recording 
orders  and  judgments,  issuing  executions  on  judgments  and  like  services, 
are  clearly  services  rendered  In  connection  with  the  suit  or  proceeding. 
The  bringing  of  money  or  other  property  into  coiirt  in  connection  with 
a  bill  of  interpleader  seems  clearly  to  be  a  part  of  the  proceeding.  As 
a  usual  rule  the  payment  of  money  into  court,  pursuant  to  an  order 
or  decree  expressly  directing  such  payment  Into  court,  is  in  connection 
with  the  suit  and  proceeding  and  is  a  part  of  the  proceGdii:g. 

Cn  the  other  hand,  if  seme  party  to  the  suit  or  proceeding,  or  even 
a  third  party,  desires  to  use  the  registry  of  the  court  as  a  convenience 
or  depository  and  deposits  funds  or  property  into  such  registry  without 
an  order  of  court,  or  without  being  by  law  required  to  make  the  deposit 
in  the  suit  or  proceeding,  such  deposit  is  not  in  connection  with  the 
suit  or  proceeding,  or  a  part  of  the  proceeding,  within  the  purview  of 
the  statute.  In  the  same  connection,  even  should  the  parties  obtain 
an  order  of  the  court  permitting  the  payment  into  court,  i  do  not  think 
it  should  be  considered  as  a  part  of  the  proceeding  unless  such  require- 
ment is  customary  In  like  suits. 

CLERK  OF  THE  CIRCUIT  COURT 

December  17,  1942.— 042-563. 

FEES— REFUNDING  BONDS— VALIDATION  CHARGE 

QUESTION:  What  is  the  proper  charge  to  be  made  by  the  Clerk 
of  the  Circuit  Court  in  signing  and  placing  his  seal  on  validating  certifi- 
cates on  refunding  bonds  of  South  Florida  Conservancy  District? 

To  Hon.  Roymcnii  R.  Ric'iardsori.  Atto-^nev.  South  Florida 
Conservancy  District,  BeUe  Glade,  Florida: 

SecHon  132.29  Florida  Statutes,  1941,  provides  that  refunding  bonds 
shall  be  validated  in  like  manner  as  bonds  generally.  Section  75.11. 
Florida  Statutes,  1941,  relating  to  validation  certificates  of  bonds  gen- 
erally, provides  as  follows: 

"Bonds  or  certificates,  when  issued  under  the  provisions  of  this 
chapter,  shall  have  stamped  or  written  thereon,  by  the  proper  officers 
of  such  county,  municipality  or  district  issuing  the  same,  the  following: 
'Vahdated  and  confirmed  by  decree  of  the  circuit  court  (specifying 
the  date  when  such  decree  was  rendered  and  the  court  in  which  it 
was  vcnd^reai.'  wtiich  sl'a'l  be  sianed  by  the  clerk  of  tiie  circuit  court 
in  which  the  decree  was  rendered,  which  entry  shall  be  original  evidence 
of  said  decree  in  any  court  of  this  state." 

It  is  under  the  section  quoted  above  that  validating  certificates  are 
placed  on  refunding  bonds. 

Section  28,24  Florida  Statutes,  1941  (4867  C.  G.  L.  1927)  providing 
for  compensation  of  Clerk  provides  for  following  fees  which  may  be 
applicable  to  execution  of  this  certificate: 

"Seal,   affixing    to   any   paper    other   than   those    herein   specially 

mentioned     ..., .„... $  .25. 

"Validating  certificates,  any  authorized  band,  each. ..$  .20." 
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Section  75.11  does  not  specifically  provide  that  the  Clerk  shall 
attach  his  seal  with  his  signature  but  in  the  charges  allowable  by  Clerk 
in  Section  28.24  the  words  "validating  certificates"  are  used  in  authoriz- 
ing charge.  Such  language  contemplates  execution  by  signing  and  placing 
seal  thereon.  The  charge  for  attaching  seal  is  modified  by  the  words 
"paper  other  than  those  herein  specially  mentioned."  Validating  cer- 
tificates axe  specially  mentioned.  It  is  my  opinion  that  the  fee  for 
affixing  seaJ  is  not  allowable  being  a  charge  which  is  a  constituent 
element  of  a  single  service  (McLeod  vs.  Santa  Rosa  Coimty,  157  So.  37) 
and  only  a  fee  of  $^0  each  would  be  authorized. 

CLERK  OF  THE  CIRCUIT  COURT 

May  9,  1941.— 041-249. 

FEES — SEARCH  AT  REQUEST  OP  COUNTY  OFPICER 

QUESTION:  May  the  Clerk  of  the  Court  of  Record  of  Escambia 
County  charge  said  county  for  searches  made  by  him  at  the  request  of 
the  County  Attorney  of  said  county,  to  determine  prior  cases  that  have 
been  handled,  disposed  of,  or  are  pending  against  any  one  defendant, 
and,  if  the  Clerk  is  entitled  to  a  fee  for  his  services,  what  charge  may 
he  make  for  same? 

To  Hon.  W.  M.  Wainvjright,  State  Auditor: 

Section  4867,  Compiled  General  Laws,  which  fixes  the  schedule 
of  fees  that  may  be  charged  by  the  clerks  of  the  various  tourts  of  record 
and  of  the  circuit  courts,  is  not  limited  in  its  application  for  services 
performed  solely  to  the  public  in  general,  but,  on  the  contrary,  the 
clerks  of  the  various  courts  may  charge  a  fee  for  the  services  as  rendered 
in  said  section,  even  though  the  services  be  rendered  at  the  request  or 
command  of  a  county  or  state  officer. 

I  am  of  the  further  opinion  that  for  performing  the  services  as 
stated  the  clerk  is  entitled  to  a  charge  of  25c  for  each  search  of  one 
year's  standing  or  less,  and  for  each  search  of  more  than  one  year's 
standini?  he  is  entitled  to  a  charge  of  25c  for  each  additional  year's  search 
or  fractional  year  thereof. 

COURT  REPORTERS 

August  26,  1942. — 042-417. 

APPOINTMENT— JUDICIAL  CIRCUITS 

QUESTION:  May  a  Judicial  Circuit  have  more  than  one  official 
Court  Reporter? 

To  Hon.  Spessard  L.  Holland,  Governor: 

Section  29.01  Florida  Statutes  1941,  is,  in  part  as  follows: 

"There  shall  be,  whenever  the  presiding  judge  or  judges  shall  deem 
it  necessary  in  any  judicial  circuit  in  this  State,  an  official  court 
reporter  of  testimony  and  proceedings  In  trials  at  law  in  the  circuits." 

Section  29.04,  after  providing  for  a  salary  of  $1,200.00  per  year  for 
court  reporters,  further  provides: 

"However,  that  in  all  circuits  composed  of  six  counties  and  having 
two  or  more  circuit  judges  and  only  one  official  court  reporter,  in  which 
circuit  there  is  no  Criminal  Court  of  Record  in  any  county,  the  annual 
salary  •  •  •  shall  be  $1,800.00  •  •  •  ." 
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The  language  iust  above  quoted,  especially  that  which  I  have  under- 
scored, by  inference,  in  my  opinion,  indicates  a  legislative  view  that  the 
number  of  court  reporters  in  any  circuit  Is  to  be  determined  upon  con- 
siderations of  necessity  by  the  circuit  judges,  but  that  if  only  one  has 
been  appointed  in  a  circuit  such  as  Is  described,  the  salary  should  be 
^l.SOO.OO  per  year. 

The  foregoing  is  in  response  to  your  verbal  request  In  connection 
with  which  you  related  the  circumstances  giving  occasion  for  the  inquiry. 

Disclaiming  any  disposition  or  Intent  to  influence  your  course  or 
that  of  the  circuit  judges  of  the  circuit  involved — ^the  tenth — it  appeara 
that  a  saving  to  the  State  of  the  difference  between  the  $1,200.00 
salary  of  a  court  reporter  and  the  regular  salary  of  an  Assistant  State 
Attorney  would  be  effected  If  an  additional  court  reporter  were  appointed 
and  would  be  assigned  to  the  performance  of  such  duties  as  are  con- 
templated by  law,  thereby  obviating  the  necessity  of  filling  the  vacancy 
now  existmg  in  the  office  of  Assistant  State  Attorney  ot  that  circuit 
by  virtue  of  the  incumbent's  absence  on  military  leave,  and  would 
enable  the  State  Attorney  to  perfonu  the  duties  of  his  office  with  the 
desired  efficiency, 

PB,— This  opinion  is  predicated  upon  the  Circuit  Judge  presiding 
in  the  Circuit,  if  there  be  such  distinction  recognized,  or  the  Circuit 
Judges  of  the  Circuit  finding  and  declaring  judicially  that  he  or  they 
deem  It  necessary  in  their  Circuit  that  more  than  one,  including  the 
particular  Court  Reporter  desired,  be  put  in  existence. 

COURT  REPORTERS 

October  7.  1943. — 042-477. 

FEES — REPORTINO — ^THANSCRIPnON 

QUESTION:  (I)  What  compensation  are  official  circuit  court  re- 
porters entitled  to  when  reporting  and  furnishing  transcripts  of: 

(a)  Proceedings  in  the  trial  of  criminal  cases: 

(b)  Proceedings  in  preliminary  hearings; 

(c)  Proceedings  In  the  trial  of  civil  cases; 

(d)  Argument  of  counsel  argumg  the  facts  to  the  jury  in  criminal 
cases,  upon  the  request  ot  the  trial  judge,  the  prosecuting  attorney, 
or  the  defendant: 

(e)  Charges  of  the  court  in  criminal  cas^,  as  required  by  section 
918.10,  Florida  Statutes.  1941; 

(f)  Proceedings  at  a  coroner's  Inquest,  or  preliminary  hearing? 
(2)     Are  official  circuit  court  reporters  entitled  to  traveling  expenses 

when  in  attendance  upon  hearings  in  places  other   than   the   official 
residence  of  the  reporter? 

Tq  Hon.  Bryan  Willis,  State  Auditor: 

Official  circuit  court  rep  irteis  arc  appointed  piirsuant  to  Chapter 
29,  Florida  Statutes.  1941,  and  arr;  at  all  times  subject  to  the  call  and 
orders  of  the  circuit  judge  in  the  performance  of  their  official  duties, 
and  the  direction  of  the  State  Attorney.  They  are  required  by  law, 
when  called  or  ordered  by  the  circuit  judge,  or  requested  by  the  state 
attorney,  and  in  some  instances  when  requested  by  the  parties  to  the 
cause,  to:  Ca)  report  nroceedings  In  the  trial  of  criminal  cases;  (b) 
report  testimony  in  preliminary  hearings;  (c)  report  argument  of  counsel 
arguing  facts  to  the  jury  in  criminal  cases;    (d)   report  charges  of  the 
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court  in  certain  criminal  cases;  (e)  report  the  proceedings  in  the  trial 
of  civii  cases;  and  (f)  furnish  transcripts  of  the  above  proceedings 
(Sections  29.03,  23.04  and  918.10,  Florida  Statutes,  1941).  The  foreeoing 
services  appear  to  be  required  of  official  circuit  court  reporters,  how- 
ever they  are  not  prohibited  from  performing  services  other  than  the 
above  when  such  additional  services  do  not  conflict  with  their  official 
services. 

Under  the  provisions  of  section  29.03,  Florida  Statutes,  1941,  official 
circuit  court  reporters  when  reporting  and  furnishing  transcripts  of 
testimony  and  proceedings  in  civil  cases  are  entitled  to  a  per  diem  of 
$10.00  for  each  day  or  fraction  of  a  day  they  are  engaged  in  reporting 
such  testimony  and  proceedings;  but  not  less  than  $10.00  in  any  one 
case,  together  with  the  sum  of  12y2C  per  hundred  words  for  transcripts 
of  such  testimony  and  proceedings  furnished  and  6c  per  hundred  words 
for  each  copy  of  such  transcripts  furnished. 

The  ,^aid  sum  of  12!^c  per  hundred  words  for  transcripts  and  6c 
per  hundred  words  for  copies  of  such  transcripts  are  allowed  in  criminal 
and  other  proceedings  where  transcripts  and  copies  thereof  are  furnished 
(Section  29.03,  Florida  Statutes,  1941). 

I  do  not  think  the  la?t  sentence  in  Section  29.03,  Florida  Statutes. 
1941,  is  intended  to  provide  a  per  diem  for  circuit  court  reporters  when 
reporting  criminal  cases  tried  in  circuit  courts,  because  these  circuit 
courts  are  not  criminal  courts  and  have  been  elsewhere  fully  dealt 
with  in  the  same  statute  with  respect  to  the  compensation  to  be  paid 
the  reporter  for  services  therein,  and  therefore  could  not  be  included 
under  the  term,  "other  courts"  contained  in  this  part  of  the  section.  I 
believe  the  salary  compensation  provided  for  these  reporters  imder  the 
law  and  their  page  charge  for  transcripts  provides  the  compensation 
Intended  under  the  law  for  them  to  receive  for  their  reporting  of  criminal 
cases  tried  in  circuit  courts.  When  they  report  criminal  cases  tried  in 
other  than  circuit  courts  they  would  be  entitled  to  this  per  diem  if 
their  reporting  of  same  is  requested  by  the  circuit  judge  or  state 
attorney  of  the  circuit. 

When  we  endeavor,  by  tracing  the  history  of  the  legislation  regard- 
ing official  circuit  court  reporters,  to  ascertain  the  intention  of  the  Legis- 
lature (Amos  vs.  Conkling,  99  Fla.  206,  126  So.  283,  text  288)  we  find 
that  prior  to  1927  official  court  reporters  were  paid  a  per  diem  for 
reporting  both  civil  and  criminal  proceedings,  but  were  paid  no  salary, 
CSections  3091  and  3092,  Revised  General  Statutes,  1920) ;  after  the 
adoption  of  Chapter  11976,  Laws  of  Florida,  Acts  of  1927,  no  express 
prc?vision  has  been  made  for  the  payment  of  a  per  diem  in  circuit  rourts, 
when  reporting  proceedings  other  than  civil  cases  CSections  29.03  and 
29.04,  Florida  Statutes,  1941 ) .  The  present  law  provides  that  the  reporter 
shall  receive  a  per  diem  "for  each  day  or  fraction  of  a  day  in  which  such 
reporter  shall  be  engaged  in  reporting  testimony  and  proceedings  in  any 
eivU  case"  C  Section  29.03,  Florida  Statutes.  1941) ;  nrior  laws  nrovided 
that  the  reporter  was  entitled  to  receive  "for  each  day  or  fraction  of  a 
day  in  which  he  shall  be  engaged  ...  in  reporting  testimony  and  pro- 
ceedings" a  stated  per  diem,  no  distinction  being  made  between  civil  and 
criminal  cases  (Sections  3091  and  3092,  Be  vised  General  Statutes,  1920). 
When  the  law  was  revised  by  Chapter  11,976,  Laws  of  Florida,  Acts  of 
1927,  the  law  as  revised  provided  that  "to  insure  the  attendance  of  a 
reporter  in  the  circuit,  such  reporter  shall  receive  a  salary"  in  a  stated 
sum  per  annum,  and  I  believe  is  the  salary  intended  in  such  courts  to 
operate  in  lieu  of  a  per  diem  in  criminal  trials  held  therein.  The  act 
providing  for  the  court  reporter  of  the  court  of  record  for  Escambia 
County,  Florida,  abo  enacted   in   1927,  expressly  provides  that  no  per 
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diem  may  be  paid  the  reporter  when  reporting  criminal  cases,  but  a  per 
diem  is  allowed  when  reporting  civU  cases  (Chapter  11,977,  Acts  of  1927). 
These  facts  indicate  an  intent  on  the  part  of  the  Legislature  to  pay  the 
reporter  a  salary  in  lieu  ol  the  per  diem  previously  paid  for  reporting 
criminal  and  lilce  proceedings  for  the  state,  in  circuit  court  trials. 

Under  the  present  law  when  an  official  circuit  court  reporter  is 
called  upon  by  the  parties  or  the  Judge  to  "report  the  argument  of 
counsel  arguing  facts  to  the  jury  in  criminal  cases,  he  shall  receive  as 
compensation  therefor  not  less  than  $10.00  for  reporting  such  argument" 
(Section  29.03,  Florida  Statutes,  1941) ,  Ttds  statute  seems  to  treat  the 
reporting  of  arguments  to  the  jury  as  unusual  and  not  to  be  contemplated 
as  one  of  the  usual  and  fixed  duties  of  the  reporter.  No  mention  is 
made  in  the  statutes  concerning  the  reporting  of  proceedings  before 
coroners  upon  inquests  held  by  them,  wiiile  mention  is  made  of  reporting 
prelimmary  hearings. 

Prom  what  has  been  said  in  this  opinion  it  seems  that  reporters  are 
paid  a  salary  for  reporting  testimony  and  proceedings  in  criminal  cases 
in  the  circuit  court  and  not  entitled  to  a  per  diem  therefor  except  when 
reporting  arguments  to  the  jury.  They  are,  however,  entitled  to  charge 
for  the  transcripts  furnished.  When  a  reporter  is  called  or  ordered  by 
the  circuit  judge  or  state  attorney  to  perform  services,  such  as  taking  a 
preliminary  hearing,  <but  not  a  coroner's  inquest)  I  am  of  the  opinion 
that  the  reporter  would  be  entitled  to  a  per  diem  therefor  in  addition 
to  the  transcripts  furnished,  holding  that  preliminary  hearings  come 
within  the  language  of  Section  29.03  in  the  last  line  thereof,  "other 
courts,"  but  his  per  diem  for  coroner's  hearing  is  limited  to  the  amount 
prescribed  in  Section  036.16  and'  the  reporter  does  not  have  to  serve  in 
either  preliminary  or  coroner's  hearings  tmlesg  directed  by  his  judge 
or  state  attorney. 

This  opinion  should  not  be  applied  to  court  reporters  of  the  criminal 
court  of  record  (Chapters  15,997  and  IS, 000,  Acts  of  1933;  Chapter  17,884, 
Acts  of  1937;  and  other  special  laws)  and  of  the  court  of  record  of 
Escambia  County,  Florida,  (Chapter  11,977,  Acts  of  1927). 

From  the  above  and  foregoing  matters  and  things  I  am  of  the  opinion 
that  official  circuit  court  reporters  are  entitled  to  receive  the  sum  of 
12  ^c  per  hundred  words  for  all  transcripts  furnished,  and  6c  per  hundred 
words  for  all  copies  of  such  transcripts  furnished,  together  with: 

(a)  No  per  diem  for  reporting  trials  in  criminal  cases  held  in  circuit 
courts  is  payable  by  the  county; 

(b)  A  per  diem  for  reporting  preliminary  hearings,  when  directed 
by  the  circuit  judge  or  state  attorney,  at  the  rate  of  $10.00  per  day  may 
be  charged  the  county.  When  reporting  coroner's  inquest,  at  the  request 
of  the  circuit  judge  or  the  state  attorney,  the  per  diem  is  limited  to 
$5.00  per  day  by  express  provision  of  the  statute  (Section  936.16) ; 

In  cases  covered  by  paragraph  (b)  above,  the  reporter  may  charge 
a  $10.00  per  diem  when  he  is  acting  at  the  request  of  interested  parties 
and  when  such  charge  is  being  paid  by  other  than  the  county; 

(c)  A  per  diem  of  $10.00  per  day  or  fraction  of  a  day,  but  not  less 
than  $10,00  in  any  one  case,  may  be  charged  for  reporting  proceedings 
In  civU  cases,  when  requested  by  either  party; 

Cd)  A  per  diem  of  $10.00  (even  in  circuit  court  criminal  trials)  per 
day  or  fraction  of  a  day  may  be  charged  for  reporting  argument  of 
counsel  arguing  facts  to  the  Jury  in  criminal  cases,  when  requested  by 
the  circuit  judge,  state  attorney  or  the  defendant; 
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(e)  No  p€r  diem  may  be  ctmrged  for  reporting  charges  of  the  court 
in  criminal  cases  as  required  by  Section  918.10,  Florida  Statutes,  1941; 
the  statutes  do  not  seem  to  require  any  copi&s  of  this  charge  to  lie 
furnished,  however,  if  requested  they  should  be  paid  for  at  the  rate  of 
6c  per  hundred  words; 

<f  >  A  per  diem  of  $5.00  per  day  or  fraction  of  a  day  may  be  charged 
for  reiwrting  proceedings  at  a  coroner's  inquest,  this  not  being  service 
before  "a  criminal  or  other  court"  and  the  per  diem  in  this  amount  being 
specifically  prescribed  in  Section  936.16  when  requested  by  the  circuit 
judge  or  state  attorney.  This  service  is  not  any  part  of  the  statutory 
duty  of  the  circuit  court  reporter  without  authorization  from  the  circuit 
judge  or  state  attorney.  If  the  court  reporter  performs  this  service  at 
the  request  of  private  parties  the  $10.00  per  diem  may  be  properly 
charged  such  employer  therefor ; 

(g>  A  per  diem  may  be  charged  a  county  in  prelimilnary  hearings 
by  a  circuit  court  reporter  only  when  such  preliminary  hearings  are 
taken  by  such  coiu-t  reporter  on  instructions  of  the  state  attorney  or 
circuit  judge.  When  they  are  taken  at  the  request  of  anyone  else  the 
reporter  may  charge  a  $10.00  per  diem  for  the  service,  to  be  paid  by  the 
requester  and  not  the  county,  but  in  these  cases  the  reporter  should  have 
authorization  from  the  circuit  judge  or  state  attorney  to  accept  this 
employment. 

Official  court  reporters  are  entitled  to  their  "fair  and  reasonable 
traveling  expenses"  in  addition  to  their  other  compensation,  when  they 
are  called  upon,  by  the  circuit  judge  or  state  attorney,  to  report  proceed- 
ings in  places  other  than  their  official  residence.  These  expenses  must 
be  certified  by  the  circuit  Judge. 


SHERIFFS 

AptU  23.1942. — 042-199. 

BAHJFPS— COURT  DUTIES 

QUESTION:  Is  a  court  bailiff  as  such,  in  addition  to  a  deputy 
sheriff,  necessary  when  there  is  no  jury? 

To  Hon.  Bryan  WUlis,  State  Audttor: 

The  Supreme  Court  In  the  case  of  Nicholson  vs.  State,  38  Fla.  99, 
2D  So.  818,  considered  the  term  "bailiff"  as  being  applicable  to  the  officer 
in  charge  of  the  jury  during  the  trial  and  the  equivalent  of  a  deputy 
sheriff.  The  court  further  considered  the  duties  of  the  bailiff  as  that 
of  protecting  the  jury  during  their  deliberations  from  improper  com- 
mimlcations  or  instructions.  The  sheriff  alone  has  authority  to  appoint 
the  necessary  bailiff  ^Owens  vs.  State,  68  Fla.  154,  67  So.  39),  There 
is  no  requirement  that  the  jury  be  placed  in  charge  of  a  person  specially 
sworn.  It  is  sufficient  if  they  are  put  in  charge  of  the  sheriff  or  his 
deputy  who  have  taken  the  oath  of  office  (BlackweU  vs.  State,  79  Fla. 
709,  86  So.  224) .  The  sheriff  is  by  law  made  the  executive  officer  of 
all  courts,  except  the  county  judge's  court  and  the  Justice  of  the  peace 
courts  and  joint  executive  officer  of  them. 

I  find  nothing  in  the  laws  of  this  state  requiring  that  both  a  bailiff 
and  the  sheriff  or  his  deputy  be  in  attendance  upon  a  court  when  only 
one  person  is  needed.  Ilie  bailiff  does  not  seem  to  be  an  officer  of  the 
court  separate  from  that  of  sheriff.  There  seems  to  be  no  legal  reason 
why  the  sheriff  or  one  of  his  deputies  might  not  act  as  both  court  officer 
and  bailiff.  If  two  or  more  officers  are  needed  to  guard  the  jury  and 
keep  order  in  court  then  the  sheriff  should  furnish  them. 
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SHERIFFS 

August  1,  1942.— 042-374. 

CONTRACTS — AGREEMENT   TO   FDRNISH  PROPERLY    DEPUTIZED 
GUARDS  FOR  PRIVAl^  CORPORATION 

QUESTION:  Has  the  Sheriff  of  a  Florida  county  the  right  to  enter 
mto  a  contract  with  a  private  corporation,  which  Is  doing  war  work  for 

the   Government,  to  furnish  guards  property  deputized   to  guard   'uoth 
Government  and  company  property? 

To  Hon.  Spessard  L.  Holland,  Governor: 

Florida  Statutes.  1941,  Section  30.07,  states: 

"Sheriffs  may  appoint  deputies  to  act  under  them  who  shall  have 
the  same  power  as  the  sheriff  appointing  them,  and  for  the  neglect  and 
default  of  whom  in  the  execution  of  their  office  the  sheriff  shall  be 

responsible." 

Section  30.08,  Florida  Statutes,  1941,  provides: 

'"nie  several  sheriffs  of  this  state  shall  file  with  the  several  clerics 
of  the  circuit  court  in  their  several  counties,  the  names  and  addresse-s 
of  all  deputy  sheriffs  within  ten  days  from  their  appointment." 

Section  30.09,  Florida  Statutes,  1941,  specifies  the  qualifications  of 
deputies  for  sheriffs  to  be  the  following: 

"ID  BOND.  SURETIES,  PERFORMANCE  OP  SERVICES.— Each 
deputy  sheriff,  appointed  as  aforesaid,  shall  be  required  to  give  bond  In 
the  x>enal  sum  of  one  thousand  dollars,  payable  to  the  governor  of 
Florida  and  his  successors  in  office,  with  two  or  more  good  and  sufficient 
sureties  to  be  approved  by  the  board  of  county  commissioners  and  filed 
with  the  cleric  of  the  circuit  com-t,  which  bond  shall  be  conditioned  upon 
the  faithful  performance  of  the  duties  of  his  office.  No  deputy  sheriff 
shall  be  allowed  to  perform  any  services  as  such  deputy  until  he  shall 
subscribe  to  the  oath  now  prescribed  for  sheriffs  and  until  the  approval 
of  his  bond.  The  aforesaid  sureties  shall  be  liable  for  all  fines  and 
amercements  imposed  upon  their  principal." 

There  is  no  Constitutional  inhibition  in  this  StaL?  against  a  sheriff 
appointing  one  or  more  deputies  to  serve  a  private  concern  whose  com- 
pensations for  such  services  are  paid  by  such  private  concern,  and  no 
statute  prohibiting  the  same. 

Our  Supreme  Court  in  the  case  of  State  ex  rel  Rauscher  et  a  I  vs. 
Gandy,  Sheriff  (178  So.  166)  has  sustained,  in  its  holding  there  made, 
the  right  of  a  sheriff  to  select  his  appointees  under  a  law  requiring  depu- 
ties for  special  purposes  and  providing  for  their  pay  to  come  from  a 
source  ether  than  the  sheriff;  also,  in  numerous  decided  cases  by  various 
courts  of  last  resort  over  the  nation,  the  reason  and  principle  is  sustained. 
that  a  deputy  receiving  his  salary  from  some  private  enterprise  and 
devoting  his  entire  time  thereto,  can  be  appointed  and  legally  deputized 
by  the  official.    Answering  your  inquiry  therefore  in  point  and  definitely: 

There  does  not  seem  to  be  any  question  but  that  the  sheriff  has  the 
authority  to  appoint  deputies  for  private  concerns  with  the  understand- 
ing that  their  salaries  will  be  paid  by  such  users,  it  being  cf  course  their 
sole  duties,  as  such  deputies,  to  protect  the  property  of  the  private  concerns. 
However,  in  such  cases  it  shoiild  be  borne  in  mind  that  if  an  act  is  done 
by  a  deputy  in  the  service  of  a  private  concern  in  the  course  of  his  em- 
ployment and  injury  results  therefrom,  the   private  concern  would  be 
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liable,  as  an  employer,  if  the  other  essential  facts  making  up  such 
liability  exist,  for  damage  resulting  from  such  injury,  unless  such  act  of 
the  deputy  was  committed  in  the  discharne  or  endeavor  to  discharge 
his  official  duties;  in  this  latter  case  the  sheriff  aiight  be  liable  for  &uch 
damages,  and  might  be  liable  even  to  the  exclus'.on  of  the  private  concern. 

SHERIFFS 

December  12,  1942—042-557. 

DEPUTY  SHERIFFS— APPOINTMENT  OR  DISMISSAL  PROCEDURE 

QUESTION:  What  is  the  proper  procedure  to  be  followed  by  Sheriff 
J.  T.  Shepherd  of  St.  Johns  County,  Florida,  in  re-appotnting  and 'or 
dismissing  deputy  sheriffs  who  hold  commissions  under  his  predecessor 
in  office,  the  late  Honorable  E.  E.  Boyce,  deceased? 

To  Hon.  Murray  Sams,  State  Attorney,  DeLand,  Florida: 

It  Is  my  opinion  that  upon  the  death  of  Sheriff  Boyce,  the  authority 
of  the  deputies  serving  under  him  ceased.  Should  Sheriff  Shepherd 
desire  to  appoint  as  his  deputy  one  or  more  of  the  deputies  who  served 
under  his  predecessor  in  office,  the  Sheriff  should  designate  such  persons 
by  appointment  as  deputy  sheriff  under  the  authority  of  Section  30.07. 
Florida  Statutes  1941,  and  should  then  file  with  the  Clerk  of  the  Circuit 
Court  of  St.  Johns  County  the  names  and  addresses  of  such  deputy 
sheriffs  within  ten  days  from  their  appointment.  Section  30.08,  Florida 
Statutes,  1941. 

If  it  should  be  that  Sheriff  Shepherd  does  not  desire  to  appoint  as 
his  deputy  one  or  more  of  those  who  served  as  deputy  sheriffs  under 
Sheriff  Boyce,  it  will  be  proper  for  him  by  written  communication  to 
advise  such  person  that  his  commission  and  appointment  as  deputy 
sheriff  is  no  longer  in  effect.  Such  information  should  also  be  furnished 
to  the  Clerk  of  the  Circuit  Court  of  St.  Johns  County. 

SHERIFFS 

March  27,  1941.— 041-171. 

PEES— ARRESTS  BY  HIGHWAY  PATROLMEN 

QUESTION:  What  fees  are  Sheriffs  entitled  to  when  State  Highway 
Patrolman  makes  an  arrest? 

To  Hon.  W.  W.  Davis,  Sheriff,  Columbia  County, 
Lake  City,  Florida: 

Section  5  of  Chapter  19551,  Acts  of  1939,  provides  In  part  as  follows: 

"In  all  cases  where  arrests  are  lawfully  made  by  patrol  officers  as 
provided  herein,  the  person  arrested  shall  be  Immediately  conducted  by 
said  officer  to  the  county  seat  of  the  county  and  delivered  to  the  "-heriff 
thereof  by  such  arresting  officer  or  obtain  from  such  person  arrested 
a  good  and  sufficient  bond  requiring  his  appearance  before  the  proper 
tribunal  of  such  county  to  answer  the  charge  for  which  he  was  arrested, 
and  all  fees  accruing  thereafter  wards  shall  be  taxed  against  the  party 
arrested  which  fees  are  hereby  declared  to  be  part  of  the  compensation 
of  said  sheriffs,  authorized  to  be  fixed  by  the  Legislature  by  vh-tue  of 
Section  6,  Article  Vin  of  the  Constitution  and  are  to  be  paid  to  such  sheriff 
in  the  same  marmer  as  his  fees  are  paid  to  him  foi  like  services  in  other 
criminal  cases.     All  patrol  officers  are  hereby  directed  to  Immediately 
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deliver  all  bonds  accepted  and  approved  by  them  to  the  sheriff  of  said 
county.    No  patrol  officer  shall  ever  be  entitled  to  any  fee  or  mileage  cost. 

"Nothing  herein  contained  in  this  Section  shall  be  construed  in  any 
wise  as  a  limitation  upon  the  existing  powers  and  duties  of  sheriff,?,  police 
officers  or  other  law  enforcement  officers.  Except  as  specifically  author- 
ized herein,  said  Patrol  Officers  shall  not  otherwise  perform  the  duties 
and  functions  of  sheriffs,  constables  and  other  law  enforcement  officers." 

Under  this  statute  when  a  person  arrested  is  delivered  to  the  sheriff 
at  the  county  seat,  or  when  a  bond  accepted  and  approved  by  a  State 
highway  patrolman  is  delivered  to  the  sheriff,  all  fees  accruing  thereafter 
— that  is,  all  fees  for  services  rendered  by  the  sheriff  after  the  moment 
of  the  delivery  of  the  arrested  person  or  the  bond — are  to  be  paia  to  tne 
sheriff  as  in  other  criminal  cases. 

Section  4588,  Compiled  General  Laws,  1927,  provides  for  the  fees 
to  be  charged  by  the  sheriffs  of  the  several  counties.  Under  tha^  Section 
a  sheriff  would  not.  of  course,  be  entitled  to  the  fee  for  the  arrest  of  the 
prisoner,  nor  for  writing,  takine:.  and  apprcving  the  bond  in  a  case 
where  the  State  highway  patrolman  obtained  a  bond  from  the  person 
arrested.  Nor  would  the  sheriflE  be  entitled  to  mileage  to  the  noint  of 
arrest  by  the  State  highway  patrolman,  for  Section  4592  prohibits  a 
sheriff  from  charging  constructive  mileage. 

The  other  items  in  Section  4588  seem  proper  to  be  charged  by  the 
sheriff  when  the  services  are  rendered  by  him  after  the  moment  of  the 
delivery  to  him  cf  the  arrested  person  or  the  bond.  When  a  State  hli^hway 
patrolman  arrests  a  person,  one  if  em  in  Section  4588,  Compiled  General 
Laws,  seems  at  first  reading  to  be  inapplicable  as  a  proper  charge  on 
the  part  of  a  sheriff — "Commitment  to  jail  of  prisoner  arrested  by  him," 
— but  upon  consideration,  it  is  my  opinicn  that  a  sheriff  is  entitled  to  charge 
this  fee  when  be  commits  to  jail  a  prisoner  arrested  by  a  State  highway 
patrolman.  This  construction  is  based  upon  the  language  in  Section  5 
of  Chapter  19551  above  quoted,  that  all  fees  accruing  after  the  delivery 
of  the  person  arrested  or  the  bond  "are  to  be  paid  to  such  sheriffs  in 
the  same  manner  as  his  fees  are  paid  to  him  for  like  services  in  other 
criminal  cases." 

SHERIFFS 

October  21.  1941.— 041-604. 

FEES— ARRESTS  BY  HIGHWAY  PATROLMEN 

QUESTION:  CI)  Is  the  sheriff  entitled  to  feea  for  arrest  and  for 
mileage  to  and  from  the  place  of  arrest  when  the  prisoner  Is  delivered 
by  a  State  patrohnan  to  the  sheriff  at  the  county  seat? 

(2)  and  (3)  When  the  prisoner  is  delivered  to  the  sheriff  Is  it 
necessary  for  a  warrant  to  be  sworn  out?  If  It  is  not  necessary  for  a 
warrant  to  be  sworn  out,  under  what  process  may  the  prisoner  be  held? 

'4)  When  a  bnnd  is  accepted  by  the  State  patrol  ofB^er  and  de- 
livered to  the  sheriff.  Is  the  sheriff  entitled  to  fee  for  "writing,  taking 
and  approving"  the  bond  under  Chapter  20943,  Acts  of  1941,  or  ajiy 
other  fee  for  receiving,  keeping  and  recording  the  bond? 

Tq  Hon.  Bryan  Willis,  State  Auditor: 

(1)  Section  5  of  Chapter  20451,  Acts  of  1941,  provides  in  part  as 
follows: 

"In  all  cases  where  arrests  are  made  by  Patrol  Officers  as  provided 
Iwrein,  the   person   arrested   shaU    be    immediately    conducted   by    said 
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officer  to  the  county  seat  of  the  county  and  delivered  to  the  sheriff 
thereof  by  such  arresting  officer  or  obtain  from  such  person  arrested 
a  good  and  sufficient  bond  requiring  his  appearance  before  the  proper 
tribunal  of  such  county  to  answer  the  charge  lor  which  he  waa  arrested, 
and  all  fees  accruing  thereafter  wards  shall  be  taxed  against  the  party 
arrested,  which  fees  are  hereby  declared  to  be  part  of  the  compensation 
of  said  sheriffs,  authorized  to  be  fixed  by  the  Legislature  by  virtue  of 
Section  6.  Article  VIII  of  the  Constitution,  and  are  to  be  paid  to  such  sher- 
iffs in  the  same  manner  as  his  fees  are  paid  to  him  for  like  services  in 
other  criminal  cases.  All  Patrol  Officers  are  hereby  directed  to  immediately 
deliver  all  bonds  accepted  and  approved  by  them  to  the  Sheriff  of  said 
county.  No  Patrol  Officer  shall  ever  be  entitled  to  any  fee  or  mileage 
cost  except  when  responding  to  a  witness  subpoena  issued  in  a  civH 
cause.  Nothing  herein  contained  in  this  Section  shall  be  construed  in 
any  wise  as  a  limitation  upon  the  existing  powers  and  duties  of  sheriffs, 
police  officers  or  other  law  enforcement  officers.  Except  as  specifically 
authorized  herein,  said  Patrol  Officers  shall  not  otherwise  perform  the 
duties  and  functions  of  sheriffs,  constables,  or  other  law  enforcement 
officers." 

In  an  opinion  dated  March  27,  1941,  1  stated  in  interpreting  the 
analogous  provisions  in  the  earlier  Act  creating  the  State  Highway  Patrol 
(Chapter  19551,  Acts  of  1939>: 

"Under  this  statute  when  a  person  arrested  is  delivered  to  the  sheriff 
at  the  county  seat,  or  when  a  bond  accepted  and  approved  by  a  State 
highway  patrolman  is  delivered  to  the  sheriff,  all  fees  accruing  thereafter 
— that  is,  all  fees  for  services  rendered  by  the  sheriff  after  the  moment  of 
the  delivery  of  the  arrested  person  or  the  bond— are  to  be  paid  to  the 
sheriff  as  in  other  criminal  cases. 

"Section  4588,  Compiled  General  Laws,  1927,  provides  for  the  fees 
to  be  charged  by  the  sheriffs  of  the  several  counties.  Under  that  section 
a  sheriff  would  not,  of  course,  be  entitled  to  the  fee  for  the  arrest  of  the 
prisoner,  nor  for  writing,  taking,  and  approving  the  bond  in  a  case  where 
the  State  highway  patrolman  obtained  a  bond  from  the  person  arrested. 
Nor  would  the  sheriff  be  entitled  to  mileage  to  the  point  of  arrest  by  the 
State  highway  patrolman,  for  Section  4592  prohibits  a  sheriff  from  charg- 
ing constructive  mileage," 

(2)  and  ^3)  When  a  State  patrol  officer  duly  makes  an  arrest  without 
a  warrant,  it  is  not  necessary  for  a  warrant  to  be  sworn  out  Inasmuch 
as  the  prisoner  is  in  the  custody  of  the  law  and  there  is  no  occasion  for 
a  further  arrest  pursuant  to  a  warrant.  The  law  stated  in  Corpus  Juris 
that  appears  applicable  to  this  situation: 

"Although  where  one  is  arrested  and  brought  before  a  magistrate 
without  a  warrant,  nothing  further  is  required  to  give  him  jurisdiction, 
since,  being  already  in  custody,  there  is  no  reason  to  issue  a  warrant  for 
his  apprehension,  yet  a  written  complaint  or  information  against  de- 
fendant setting  out  his  offense  is  generally  Just  as  necessary  in  such  a 
case  as  in  any  other."     (16  C,  J,  Criminal  Law,  Section  435), 

Under  this  rule  it  would  seem  necessary  for  the  State  Patrol  Officer 
to  make  an  affidavit  or  written  complaint  stating  the  charges  against 
the  person  arrested. 

It  is  not  necessary  for  a  warrant  to  be  sworn  out  when  the  State 
Patrol  Officer  accepts  a  bond  from  the  prisoner  and  delivers  the  bond 
Instead  of  the  prisoner. 

(4)  A  sheriff  Is  not  entitled  to  the  fee  for  "writing,  taking  and 
approving"  bonds  authorized  in  Chapter  20943,  when  a  bond  Is  delivered 
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to  him  by  a  State  Patrol  Officer  under  Section  5  of  Chapter  20451.  nor 
do  I  find  any  statute  providing  a  (ee  to  be  charKed  by  a  sheriff  for 
receiving  and  holding  a  bond  so  delivered. 

SHEKIFFS 

October  29,  1942.— 042-510. 

FEES — ARRESTS  FOR  TRAFFIC   VIOLATIONS 

QUESTION:  What  fees  are  sheriffs  entitled  to  receive  for  making 
arrests  for  traffic  violations  in  the  absence  of  any  highway  patrol 
offtcers? 

To  Hon.  R.  M.  Witherspocm.  County  Judge, 
Franklin  County,  Apalachicola,  Florida: 

Section  5  of  Chapter  20451,  Laws  of  Florida,  Acts  of  1941.  prescribes 
the  powers  and  duties  of  officers  of  the  Florida  Highway  Patrol. 

Sub-section  (c)  of  Section  5,  provides  in  part  as  follows: 

•'Nothing  herein  contained  in  this  section  shall  be  construed  in  any 
wise  as  a  limitation  upon  the  existing  powers  and  duties  of  sheriffs, 
police  officers,  or  other  law  enforcement  officers." 

It  Is  my  opinion  therefore,  that  sheriffs  and  thetr  deputies  are 
authorized  to  arrest  persons  for  violations  of  the  traffic  laws  and  to 
charge  the  same  fees  therefor  as  they  are  allowed  under  the  law  for 
making  arrests  in  othen  cases. 

SHERIFFS 

July  10,  1942.— 042-349. 

FEES— ARRESTS  FOR  VENEREAL  DISKASE 

QUESTION — M^y  the  Sheriff  of  Lee  County  charge  for  arresting 
and  feeding  persons  infected  with  venereal  disease? 

To  Hon.  Fred  Roberts,  Sheriff.  Lee  County.  Ft.  Myers,  Florida: 

Section  3947,  Compiled  General  Laws,  1927,  makes  it  unlawful  for 
a  person  afflicted  with  any  infectious  venereal  disease  to  refuse  to  submit 
to  physical  examination  and  inspection  by  any  representative  of  the 
State  Board  of  Health.    This  Section  is  as  follows: 

"PHYSICAL  EXAMINATION  OF  SUSPECTED  PERSONS.— Any 
person  suspected  of  being  afflicted  with  any  infectious  venereal  disease 
shall  be  subject  to  physical  examination  and  inspection  by  any  repre- 
sentative of  the  State  Board  of  Health,  and  for  failure  or  refusal  to  allow 
such  inspection  or  examination,  they  shall  be  guilty  of  a  misdemeanor 
and  shall  be  punished  as  for  a  misdemeanor:  Provided,  the  suspected 
person  shall  not  be  apprehended,  inspected  or  exammed  against  his  will, 
except  upon  the  sworn  testimony  of  the  person  or  persons  accusing:  and 
upon  the  presentation  of  the  warrant  duly  authorized  by  the  justice  of 
the  peace,  or  some  court  officer  charged  with  the  execution  of  this  law, 
ild.  S4.»'* 

The  Sheriff  is  not  authorized  under  the  law  to  arrest  and  take  into 
custody  any  person  solely  because  he  or  she  may  be  Infected  with  a 
venereal  disease,  unless  and  until  a  proper  complaint  has  been  made  and 
a  warrant  of  arrest  issued  and  delivered  to  such  Sheriff  for  service. 
After  warrant  has  been  properly  issued  and  delivered  to  the  Sheriff,  he 
then,  of  course,  has   authority   to   arrest  the   person  chained   in  such 
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warrant  and  to  charge  therefor  the  statutory  fees.  The  arrested  person 
Is  then  his  prisoner  and  the  Sheriff  Is  authorized  under  the  law  to  provide 
food  and  other  necessary  care  for  such  prisoner  and  to  charge  the  lawful 
fees  therefor. 

SHERIFFS 

May  22.  1942.— 042-248. 

FEES— COPIES  OP  PROCESS  USED  IN  MAKING  SERVICE 

QUESTION:  What  are  the  proper  charges  to  be  made  by  sheriffs  for 
copies  of  process  used  in  making  service  of  such  process? 

Tq  State  Armory  Board.  St.  Augustine,  Florida: 

Section  1  of  Chapter  20,943.  Laws  of  Florida.  Acts  1941,  provides,  in 
part,  that  the  fees  to  be  charged  by  the  sheriff  shall  be,  for, 

"Ccpies  of  process,  100  words  or  less  „ $0,25 

Every  subsequent  100  words  , .$0,10." 

Other  charges  are  provided  for  the  actual  service  of  process. 

Statutes  providing  a  fee  to  the  sheriff  for  copies  of  process  were 
intended  to  compensate  him  for  the  time  and  expense  required  to  be 
e:cpended  in  making  or  causing  the  copies  to  be  made  and  for  verifying 
them  with  the  original.  The  slieriff  is  responsible  for  the  accuracy  of  the 
copy  served  and  must  verify  it  with  the  original  before  he  can  safely 
serve  It,  This  copy  may  be  obtained  by  the  sheriff  making  It  or  having 
It  made  or  by  someone  making  and  furnishing  it.  Even  where  someone 
makes  and  furnishes  copies  tc?  the  sheriff  without  charne  he  is  only  saved 
the  expense  and  time  required  for  making  them  but  still  must  verify  them 
by  comparison. 

I  am.  therefore,  upon  further  consideration,  of  the  opinion  that  the 
sheriff  may,  in  the  absence  of  a  special  agreement  as  to  what  portion  of 
the  charges  should  be  deducted  as  representing  the  time  or  expense  saved 
the  sheriff  in  making  ul  the  copies,  charge  the  statutory  fee  allowed  by 
law  for  copies  of  process  even  when  such  copies  are  made  and  furnished 
hltn  free  of  charge. 


SHEKIfTS 

September  13,  1941.— 041-544. 

PEES — COUNTY  TRAFFPTC  OFFICERS  IN  NON-TRAPPIC 
CASES:   APPROVING  BONDS 

QUESTION:  <1>  Are  fees  in  non -traffic  violations  properly  charge- 
able on  account  of  arrests  and  mileage  of  county  traffic  officers  commis- 
sioned under  the  provisic-ns  of  Chapter  18396.  Acts  of  1937.  when  the 
arrests  in  question  were  made  by  such  officers  in  their  capacity  as  deputy 
sheriffs  for  offenses  other  than  traffic  violations,  such  arrests  in  great 
majority  being  without  warrant  and  arising  frcm  emergency  calls? 

f2)  Is  the  Sheriff's  office  entitled  to  the  statutory  fee  on  account 
of  the  attendance  of  such  traffic  officers  in  non-traffic  cases  in  Justice 
of  the  Peace  Courts? 

(3)  If  a  defendant  under  Sections  59,  60  and  61  of  the  Criminal 
Code  »Chapter  19554.  Acts  of  1939)  who  has  been  admitted  to  bail,  has 
deposited  tond  and  later  deposited  a  substitute  bond,  is  the  sheriff's  office 
entitled  to  the  scatutcry  fee  for  approving  the  substitute  bond  a^  well 
as  the  original  bond? 
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To  Hon.  Bryan  Willis,  State  Auditor: 

(1)  m  my  opinion,  fees  for  the  arrest  and  mileage  In  these  non -traffic 
violations  are  properly  chargeable  under  Chapter  18386  under  the  circum- 
stances you  describe  since  the  traffic  officers  in  question  are  acting  in 
their  capacity  as  deputy  sheriffs.  This  construction  is  consistent  with 
the  opinion  of  the  AtttTmey  General  dated  October  22.  1936,  and  reported 
in  the  Biennial  Report,  1935-1936.  page  274. 

(2)  In  my  opinion,  such  ciiarges  are  proper. 

(3)  In  my  opinion,  the  sheriff's  office  is  entitled  to  the  fee  for 
writing,  taking  and  approving  each  of  these  bonds. 

SREBIFF8 

April  21,  1941.— 041-208. 

PEES— DEUVERINO  PRISONER  TO  STOCKADE 

QDESTTON:  May  a  Sheriff  charge  a  fee  for  delivering  a  prisoner  to 
the  County  Stockade? 

To  Mr.  James  H.  MUUcan,  Jr.,  Attorney,  Board  of  Bond  Trustee*, 
Putnam  County.  Palatka,  Florida: 

No  official  is  entitled  to  compensation  for  any  service  unless  speclf- 
IcnU^  provided  by  law. 

I  know  of  no  statute  providing  for  such  fee,  but  I  am  of  the  opinion 
that  the  Sheriff  would  be  entiUed  to  12 '/jc  per  mile  for  his  travel  between 
the  county  jail  and  the  stockade  and  return,  plus  12y2C  for  transportation 
of  the  prisoner. 

I  do  not  understand  how  or  upon  what  authority  any  fees  could  be 
charged  back  against  the  sheriff.  As  a  matter  of  fact.  It  Is  my  opinion 
that  the  sheriff  has  the  right  to  waive  all  fees  and  the  auditing  authorities 
are  properly  concerned  only  with  the  legality  of  his  claims  for  com- 
pensation. 

SHERIFFS 

April  2,  1942.-042-152. 

FEES— PINGERPRINTINa  PRISONERS 

QUESTION:  If  a  man  Is  arrested  for  being  drunk  this  week  and 
fingerprinted,  should  he  ncTt  be  fingerprinted  for  a  like  charge  if  arrested 
the  next  day,  or  the  next  week?  If  he  is  re-commltted  to  jail  from  Court 
should  he  then  be  fingerprinted  again?  Should  a  complete  record  be 
kept  of  all  prisoners,  showing  how  many  times  each  one  had  been  drunk, 
been  fighting,  or  any  other  crimes  they  may  be  charged  with? 

To  Hon.  John  Scott,  Sheriff,  Bay  County,  FaTtama  City.  Florida: 

The  Florida  Supreme  Court  In  Martin  vs.  State,  129  So.  112,  100 
Fla.  16,  recognized  the  use  and  value  of  fingerprints   as  evidence,  and 

therein  stated: 

"Experience  of  recent  years  has  shown  that  one  of  the  most  effective 
means  of  Identifying  and  apprehending  burglars,  robbers  and  thieves  is 
through  bureaus  of  Identification  by  using  the  photograph  and  finger- 
print." 

A  sheriff's  compensation,  being  governed  entirely  by  statute,  "may 
be  regulated  as  to  the  amount,  time  and  manner  of  payment  as  ttu 
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Legislature  sees  fit  to  direct."  Sweat,  Sheriff  vs.  Waldron,  167  So.  363, 
123  Fla.  478. 

Until  1941  tliere  was  no  Florida  statutory  authority  for  a  fee  for 
sheriffs  for  tafeing  fingerprints.  Section  1  of  Chapter  20943,  Laws  of 
Florida,  Acts  of  1941,  re  fees  to  be  charged  by  sheriffs,  provides  In  part 
as  follows: 

"Fingerprinting;  for  each  prisoner.  $1.00." 

While  the  Florida  Legislature  has  not  determined  in  what  cases 
fingerprints  shall  be  taken,  reference  to  fingerprints  in  Section  145  of  the 
Criminal  Procedure  Act  of  1933,  as  well  as  the  authorization  for  the 
payment  of  a  fee  therefor  as  abo\'e  quoted,  clearly  indicates  that  the 
Legtsialure  contemplated  the  taking  of  fingerprints  by  sheriffs  as  con- 
sen'ators  of  the  peace  for  identification  purposes  in  at  least  criminal 
proceedings.  Your  inquiry  necessarily  calls  for  a  construction  of  that 
part  of  Section  1,  Chapter  20943.  Acts  of  1941.  as  to  when  pajrment  is 
required  to  be  made  for  the  talcing  of  fingerprints. 

The  Legislature  of  Florida,  by  Senate  Bill  448,  appearing  in  the  1929 
General  Laws  as  Chapter  16349,  attempted  to  create  a  bureau  of  criminal 
Identification.  This  bill  was  never  constitutionally  enacted  for  the  reason 
that  it  was  never  passed  by  the  House  of  Representatives.  However. 
Section  7  therecf.  which  related  to  the  duty  of  sheriffs  of  the  counties, 
may  serve  as  a  helpful  yard  stick  or  guide  in  the  determination  of  the 
question  In  hand.  The  same  sought  to  provide  for  the  furnishing  of 
fingerprints  "of  all  persons  arrested  by  them,  charged  with  a  felony  and 
such  other  persons  arrested  by  them  who  are  suspected  of  being  suspicious 
characters,  persons  with  former  criminal  records,  fugitives  from  justice 
and  persons  wanted  for  or  charged  with  serious  crimes." 

While  not  the  law.  this  expression  of  one  House  of  the  Legislature, 
as  appears  upon  its  journals,  seems  to  be  reasonably  comprehensive  and 
designates  persons  whose  fingerprints  should  be  taken. 

There  being  no  statute  which  directs  or  makes  it  the  mandatory  duty 
of  a  sheriff  to  take  fingerprints,  it  is  my  opinion  that  a  certain  amount 
of  discretion  is  necessarily  lodged  in  the  sheriff  in  determining  the  neces- 
sity for  talcing  fingerprints  of  a  prisoner  for  future  identification  purposes. 

Whether  such  discretion  is  abused  undoubtedly  will  be  considered  by 
the  board  of  county  commissioners,  as  they  are  by  statute  authorized  to 
do,  in  approving  your  fee  bills  for  payment. 

I  do  not  believe  the  county  commissioners  will  or  should  arbitrarily 
refuse  payment  where  it  appears  that  a  felony  has  been  committed  or 
where  fingerprints  are  reasonably  necessary  for  the  Identification  cf  the 
person  arrested  as  a  suspicious  character,  a  fugitive  from  Justice  or 
wanted  for  a  serious  crime. 

I  stiggest  that  you  meet  with  the  board  of  county  commissioners  and 
come  to  some  understanding  as  to  irtien  fingerprints  are  reasonably 
necessary  for  identification  purposes. 

It  Is  my  further  opinion  that  the  sheriff  should  keep  a  complete 
record  of  all  arrests  made  by  the  office  and  that  the  same  should  include 
the  fingerprints  if  the  same  are  reasonably  necessary  for  identification 
purposes. 
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SHERIFFS 

October  18,  1941.— 041-600. 

FEES — GUARDING  SCHOOLHOUSE 

QUESTION :  Is  a  sheriff  entitled  to  fees  or  reimbursement  of  expenses 

In  guarding  a  schoolhouse  in  his  county  by  special  request? 

To  Hon.  Bryan  Willis,  State  Auditor: 

Section  2  of  Chapter  20643,  Acts  of  1941.  which  Chapter  is  expre^y 
applicable  only  in  Liberty  County,  provides  as  follows: 

"That  the  Sheriff  of  Liberty  County,  Florida,  shall  receive  the  sum 
of  Six  Thousand  < $6,000.00)  Dollars  per  annum,  payable  in  twelve  monthly 
installments  of  Five  Hundred  < $5 00. 00)  Dollars  each  to  be  paid  by  warrants 
drawn  by  the  Board  of  County  Commissioners  of  Liberty  County,  Florida, 
upon  the  Pine  and  Forfeiture  Fund  of  such  County  fcrr  his  services  as 
Sheriff  of  said  County,  which  said  sum  shall  be  in  lieu  of  any  and  all 
other  fees  except  for  feeding  prisoners  and  except  for  making  trips  outside 
of  the  State  of  Florida;  that  he  shall  receive  in  addition  to  the  above 
mentioned  compensation  the  fees  for  feeding  prisoners  as  is  provided  for 
by  general  law  and  that  in  addition  thereto  he  shall  be  paid  for  bringing 
prisoners  back  to  liberty  County  from  any  point  outside  of  the  State 
of  Florida  as  Is  provided  for  by  the  general  law. 

"All  fees  assessed  by  the  Sheriff  in  all  cases,  except  civil  cases,  when 

collected,   shall  be  remitted   to   the   Fine   and   Forfeiture   Fund   of    such 
county," 

Under  the  provisions  quoted  the  Sheriff  of  Liberty  County  is  not 
entitled  to  fees  or  reimbursement  for  his  services  in  guarding  the  school- 
house.  In  rendering  this  opinion  of  course  I  do  not  pass  on  the  constitu- 
tionality of  Chapter  20643. 

SHERIFFS 

July  22.  1942. — 042-367. 

FEES— ILLEGAL  ARREST— MILEAGE  AND  JAIL  FEES 

QUESTION:  Should  arresting  officers  be  aUowed  mileage  and  Jail  fees 
when  they  do  not  follow  the  law? 

To  Hon.  Gtmter  Stephenson,  County  Solicitor,  Bartow.  Florida: 

Mr.  J.  R.  Clements.  Justice  of  the  Peace  in  the  Lakeland  District,  has 
requested  an  opinion  as  to  whether  or  not  arresting  officers  should  be 
allowed  mileage  and  jail  fees  when  they  do  not  follow  the  law. 

My  opinion  concerning  such  query  is  that  arresting  officers  should  not 
be  allowed  mileage  and  jail  fees  when  they  do  not  follow  the  law.  While 
the  correspondence  from  Mr.  Clements  is  not  clear,  it  is  apparent  that 
he  is  of  the  belief  that  arresting  officers  serving  a  warrant  issued  by 
the  County  Judge  of  Polk  County  should  return  the  accused  to  the  meet 
accessible  magistrate  Ln  the  county  in  which  the  arrest  occurs  instead 
of  taking  the  accused  before  the  magistrate  who  issued  the  warrant.  In 
such  cases,  it  is  my  opinion  that  arresting  officers  serving  a  warrant 
issued  by  the  County  Judge  of  Polk  County  should  take  the  accused 
before  the  magistrate  who  issued  the  warrant  and  in  such  case  arresting 
officers  are  entitled  to  mileage  and  Jail  fees. 

In  making  arrests  without  a  warrant,  the  officer  making  the  arrest 
shall  without  unnecessary  delay  take  the  person  arrested  before  the 
nearest  or  most  accessible  magistrate  in  the  county  in  which  the  arrest 
occurs. 
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I  am  of  the  further  opinion  that  the  proper  metUum  of  settlement  of 
ttajs  matter  is  by  the  County  CcTnmlssiotiers  of  F^lk  County. 

SHERIFFS 

April  23.  1942—042-225. 

FEES— MILEAGE— INVESTIGATION   OF  CRIMES 

QUESTION:  Are  sheriffs  entitled  to  payment  of  a  mileage  fee  tor 
the  Investigation  of  crimes? 

To  Hon.  Alfred  T.  Airth,  State  Attorney.  Live  Oak.  Florida: 

Cliapter  20943,  Acts  of  1941.  provides  as  follows: 

"Investigation  of  crimes  when  made  under  the  direction  of  the  State's 
Attcmey,  County  Solicitor  or  other  prosecuting  officer,  per  day  per  deputy 
(to  be  approved  by  the  court)    $6.00" 

When  a  State  Attorney.  County  Solicitor  or  other  prosecuting  officer. 
in  his  discretion,  requests  the  sheriff  to  make  an  investigation  of  any 
crime,  a  sheriff  is  entitled  to  receive  a  fee  of  six  dollars  per  diem  for 
services  so  rendered  by  himself  and/or  each  deputy  sheriff  who  actually 
participates  in  the  Investigation,  on  the  Qnding  and  the  entry  of  an  order 
by  the  trial  com-t  that  suc.i  service  was  reasonably  necessary  for  the 
prosecution  of  the  crime  charged  and  approving  the  charge  for  such 
service. 

While  Chapter  20943  makes  specific  prc-vision  for  the  payment  of 
mUeage  fees  to  sheriffs  for  certain  services,  no  provision  Is  made  for 
the  payment  of  a  mileage  fee  for  the  investigation  of  crimes. 

In  Sweat,  Sheriff  vs.  Waldon.  123  Fla.  478.  187  So.  363,  the  Supreme 
Court  of  Florida,  in  passing  upon  a  question  of  fees  tc  be  paid  the 
sheriff,  stated  as  follows: 

"  •  •  *  At  the  early  common  law.  he  was  required  to  perform  his 
duty  gratuitously,  but  imder  later  English  statutes,  and  under  the  law 
generally,  he  is  now  allowed  compensation:  but  that  being  in  derogation 
of  the  common  law.  statutes  authorising  it  should  be  strictly  construed. 
Being  a  creature  of  the  statute,  a  sheriff's  compensation  may  be  regu- 
lated as  to  amount,  time,  and  manner  of  payment  as  the  Legislature 
sees  fit  to  direct." 

Pricr  to  the  enactment  of  Chapter  20943.  Acts  of  1941,  no  fees  were 
authorized  to  be  paid  a  sheriff  for  the  investigation  of  crimes.  If  the 
I«gte1»ture  had  intended  the  payment  of  a  mileage  fee  in  connection 
tberewlth.  it  would  have  made  specific  provision  therefor  in  addition  to 
the  provision  for  the  per  diem  fee. 

On  the  authority  of  Sweat,  Sheriff  vs.  Waldon,  supra,  that  statutes 
authorizing  payment  of  sheriff's  fees  should  be  strictly  construed,  it  is 
my  opinion  that  a  sheriff  is  not  entitled  to  a  mUeage  fee  for  making 
investigation  of  a  crime. 

SHERIFFS 

June  27,  1941—041-349. 

FEES— MLLEAGE— REMOVAL  OF  PRISONERS  TO  JAIL 

QUESTION:  What  mUeage  may  a  sheriff  charge  in  event  he  sends 
more  than  one  deputy  for  the  return  of  two  or  more  prisoners  from  a 
point  within  the  territorial  limiU  of  the  State? 


BIENNIAZ.  IMPORT  OP  THE  ATTOTOJEY  GENERAL  37 

JTTDICIART  DEFABTMENT— Sheriffs 

To  Hon.  W.  M.  WainwHght,  State  Auditor: 

A  sheriff  is  only  entitled  to  the  compensation  and  reimburse- 
ment for  expenses  as  is  provided  by  taw.  Section  4588,  CompOed  General 
Laws,  provides  for  the  fees  to  be  charged  by  the  sheriffs  uid  for  "removal 
of  prisoner  to  or  from  jail,  per  mile,  each  way,  12i/ac." 

The  sheriff,  therefore,  is  only  entitled  to  charge  12 '/ac  for  each  mile 
traveled  per  car.  The  fact  that  the  sheriff  may  send  two  or  more 
deputies  has  no  bearing  C7n  your  question,  the  determining  factor  being 
whether  or  not  It  is  necessary  that  he  send  more  than  one  car  for  the 
return  of  the  prisoners.  If  the  sheriff  should  send  two  deputies  in  two 
cars  to  the  same  point  of  destination  to  return  two  prisoners,  it  would 
appear  that  such  an  act  on  his  part  might  be  open  to  investigation. 
It  would  be  in  violation  of  the  spirit  and  purpose  of  the  statute  to  hcrld 
that  the  sheriff  had  uncontrollable  discretion  as  to  the  number  of 
deputies  and  cars  he  could  send  for  the  return  of  prisoners.  I  refer  you 
to  the  ruling  of  our  Supreme  Court  in  the  case  of  State  Ex  Rel  Attorney 
General  vs.  Johnson,  35  Pla.  539,  17  So.  650.  as  to  the  exercise  of  dis- 
cretion by  sheriffs.  Therefore,  if  it  is  nec^sary  that  the  sheriff  send, 
for  example,  two  cars  for  the  return  of  prisoners,  he  is  entitled  to  12 Vic 
per  mile  each  way  per  car. 

SHERIFFS 

February  8,  1941. — 041-44. 

PEES— NO  CORONER'S  INQUEST 

QUESTION:  Is  a  sheriff  entitled  to  charge  fees  or  mileage  in  cases 
where  he  finds  dead  bodies  and  supervises  preliminaries  for  determining 
necessity  fur  inquest? 

To  Hon.  J.  E.  Alhritton.  Sheri/J  of  DeSoto  Count]/,  Arcadia,  Florida: 

No  compensation  or  cost  charges  can  be  allowed  where  a  coroner's 
inquest  is  not  held. 

Article  vm.  Section  6  of  our  Constitution  expressly  provides  that 
a  sheriff's  "powers,  duties  and  compensation  shall  be  prescribed  by 
law,"  making  such  powers,  duties  and  compensation  "dependent  upon 
legislative  action."    Lange  vs.  Walker,  46  Pla.  248.  35  So.  78. 

The  Supreme  Court,  of  Florida  has  held  that  laws  allowing  compen- 
sation to  a  sheriff  were  in  derogation  of  the  common  law  and  statutes 
authorizing  same  should  be  strictly  construed.  Sweat  vs.  Waldon,  123 
Fla.  478,  167  So.  363. 

I  have  found  no  statute  that  would  allow  the  sheriff  of  DeSoto 
County  to  receive  mUeage  or  ccmpensation  in  cases  where  no  coroner's 
inquest  is  actually  held. 

Section  4588  Compiled  General  Laws  of  1927.  allows  a  fee  of  $4.00 
to  be  charged  for  "attendance  on  all  courts,  for  each  court  per  day," 
and  $5.00  for  "coroner's  inquest,  attending"  as  well  as  12 ^c  for  "mileage 
per  mile  each  way." 

SHERIFFS 

May  28,  1942.— 042-265, 

FEES— PRISONER  TRANSFERRED  BY  HIGHWAY  PATROL 

QUESTION:  What  fees  are  payable  to  the  Sheriff  for  prisoners 
turned  over  to  him  by  the  Florida  Highway  Patrol? 
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To  Hon.  M.  P.  Luten,  Sheriff,  Gadsden  County .  Quincv,  Florida: 

Under  Section  3.  Chapter  20431,  Laws  of  Florida.  Acts  of  1941,  only 
such  fees  as  accrue  after  the  prisoner  is  turned  over  to  the  sheriff,  by 
the  road  patrol,  are  payable  to  the  sheriff.  The  arrest  is  made  by  the 
patrolman  and  not  by  the  sheriff,  therefore,  the  sheriff  may  make  no 
charge  for  the  arrest.  Under  Chapter  20943.  Laws  of  Florida,  Acts  of 
1941.  the  sheriff  would  be  entitled  to  receive  one  dollar  for  the  com- 
mitment of  the  prisoner,  unless  he  made  bond  after  lieing  turned  CTver 
to  the  sheriff  in  which  case  the  sheriff  would  be  entitled  to  charge  the 
prisoner  two  dollars  for  writing,  taking  and  approving  the  bond.  If 
the  prisoner  is  committed  the  sheriff  will  be  entitled  to  receive  an 
additional  fifty  cents  for  releasing  him;  however,  If  he  is  fined  and 
the  sheriff  collects  the  fine  he  will  be  entitled  to  receive  five  per  cent 
of  the  money  "collected  for  the  state  as  fines,  fees,  costs  or  other 
monej^  adjudged  to  the  state."  The  commission  for  collecting  fines, 
fees,  etc..  should  tie  paid  by  the  county  and  should  never  be  taxed 
as  additional  charges  against  the  prisoner.  In  order  to  properly  keep 
the  accounts  of  the  county  the  entire  amount  of  fines,  fees  and  costs 
should  be  paid  into  the  fine  and  forfeiture  fund  and  the  county  should 
be  billed  by  the  sheriff  for  his  commission. 

SBEKIFFS 

March  5,  1942.— 042-105. 

FEES — REPORT  OF  ARREST 

QUESTION:  Section  277  of  the  Criminal  Procedure  Act  provides 
that  it  shall  be  the  duty  of  the  sheriff  when  an  arr^t  is  made,  other 
than  on  a  capias,  to  transmit  to  the  prosecuting  attorney  of  the  trial 
court  having  Jurisdiction  a  report  thereof  in  the  form  prescribed  by 
said  section.  Is  there  any  fee  provided  for  the  sheriff  in  making  this 
report? 

To  Hon.  Bryan  WiSis.  State  Auditor : 

No  provision  is  made  in  the  Criminal  Procedure  Act  for  the  iMy- 
ment  of  any  fee  for  the  making  of  the  above  report  and  there  does 
not  seem  to  be  any  other  provision  of  the  statute  providing  for  a  fee 
for  such  services.  The  report  does  not  seem  to  be  a  "process"  within 
the  usual  meaning  of  process  (50  C.  J.  441;  34  Words  and  Phrases  145; 
37  Words  and  Phrases  22) .  The  statutes  contain  numerous  Instances 
where  reports  are  required  of  county  officers  for  which  no  fee  is  provided. 

Public  officials  have  no  legal  claim  for  official  services  rendered, 
except  when,  and  to  the  extent  that,  compensation  is  provided  by  law. 
and  when  no  compensation  Is  so  provided,  the  rendition  of  such  services 
is  deemed  to  be  gratuitotis  (State  vs.  Reardon,  114  Pla.  755,  154  So. 
668 ) :  the  sheriff  may  have  from  the  county  only  such  compensation 
and  reimbursements  as  are  allowed  by  statute  (Brown  vs.  St.  Lucie 
County,  114  Fla.  789.  153  So.  906.) 

No  compensation  being  provided  in  the  statute  for  the  services 
FeQulred  In  making  the  report,  in  my  opinion  no  compensation  should 
be  allowed 

SHERIFFS 

September  17.  1942.— 042-451. 

FEES— SEIZtfRE  OF  IIXICIT  BEVERAGES  AND  APPARATUS 

QUESTION;  What  fees,  if  any,  are  sheriffs  entitled  to  for  seizing, 
transporting,  holding  and  destroying  Illicit  alcoholic  beverages  or  ap- 
paratus used  in  connection  therewith? 
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To  Hon.  Bryan  Willis,  State  Auditor: 

The  provisions  for  sheriff's  fees  in  section  7627  (5483),  Complied 
General  Laws,  1927,  have  been  superseded  or  repealed.  Proceedings  for 
the  forfeitiire  of  illicit  alcoholic  beverages  and  apparatus  are  now  bad 
under  Sections  562.38,  562.39,  562.40,  562.42  and  562.43,  Morlda  Statutes, 
1941. 

The  following  schedule  of  fees  f provided  in  Section  1,  Chapter  20, 
943,  Laws  of  Florida,  Acts  of  1941)  seem  applicable  and  proper  to  be 
allowed  sheriffs  in  cases  involving  the  seizure  and  forfeiture  of  illicit 
alcoholic  beverages  and  apparatus  used  in  connection  therewith,  to- wit: 

Where  the  seizure  and  forfeiture  is  made  pursuant  to  a  proceeding 
in  court; 

Seizing  and  safekeeping  of  the  illicit  alcoholic  beverages  or 
apparatus,  the  actual  and  necessary  expense  incurred  In  connection 
therewith,  the  bill  for  the  same  to  be  approved  by  the  judge  under 
whose  jurisdiction  the  proceeding  shall  come. 

Execution  of  any  process  issued  by  the  court  in  connection  with 
the  cause $2.00 

Mileage,  distance  to  be  estimated  from  courthouse  to  point  of  exe- 
cution of  the  process,  per  mile „ ...,.._ 0.12^ 

Return  of  process  Issued ™ „. 0.35 

Holding  sale  of  property  under  order  of  court .,™. . JiM 

Usual  commissions  upon  sale. 

Where  the  seizure  and  forfeiture  is  not  made  pursuant  to  a  pro- 
ceeding In  court: 

Seizing  the  Illicit  beverages  or  apparatus  $2.00 

Mileage,  distance  to  be  estimated  from  courthouse  to  point  of  seizure, 
per  mile , „..,0,12^ 

Transporting  illicit  alcoholic  beverages  or  apparatus,  per  mile.  .0.12  V& 

Sales  not  made  pursuant  to  an  order  of  court  are  held  by  the  director 
of  the  beverage  department  and  not  by  the  sheriff,  see  Section  562.39. 

Florida  Statutes,  1941. 

SHERIFFS 

April  8,  1941.— 041-219. 

PEES — SERVICES  OP  JAILER 

QUESTION:  The  county  commissioners  of  Hernando  County  previ- 
ously paid  the  county  jailer  $1.00  per  day,  but  the  state  auditor  advised 
the  sheriff  that  the  Jailer  was  entitled  to  $2.00  per  day.  Since  then 
the  commission  has  paid  the  sheriff  $2.00  per  day  as  jailer,  but  recently 
had  an  additional  bill  from  the  sheriff  for  $1.00  per  day  for  a  helper, 
presumably  employed  as  an  additional  guard  or  jailer.  Is  the  sheriff 
entitled  to  reimbursement  for  this  additional  helper? 

To  Mr.  John  L.  Ayers,  Chairman.  Board  of  County  Com-missioners, 
Hernando  County,  Florida: 

I  call  your  attention  to  the  fact  that  Section  2838  and  Section  4588 
of  the  Compiled  General  Laws  of  Florida  prevail  over  Section  8544. 
Compiled  General  Laws  f  Hillsborough  County  Commissioners  vs.  Jack- 
son, 58  Fla.  210;  50  So.  243) .  and  I  also  call  yuor  attention  to  Section 
4588.  Compiled  General  Laws,  relating  to  the  fees  to  be  charged  by  the 
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sheriffs  of  the  several  counties,  and  provided  therein  you  will  note  that 
the  sheriff  is  allowed  ?2.00  per  day  for  each  guard.  In  construing  this 
particular  section,  our  Supreme  Ccurt,  in  the  case  of  Brown  vs.  St. 
Lucie  County,  114  Fla.  789;  153  So.  906,  held  that  when  the  sheriff  of 
a  county  In  the  exercise  of  his  honest  Judgment,  based  upon  a  fair 
necessity  therefor,  employs  guards  or  servants  In  connection  with  the 
county  Jail,  which  the  taw  requires  him  to  manage  and  look  out  tor, 
that  the  county  shall  became  liable  to  him  for  reimbursement  for  guards 
and  servants  hired  at  the  statutory  rates.  Of  course,  the  sheriff  cannot 
recover  more  tlian  the  sum  he  actually  pays  his  helper  or  guards.  In 
your  particular  case,  U  the  sheriff  has  employed  two  guards,  cne  at 
$2.00  per  day  and  one  at  $1.00  per  day.  and  in  his  best  judgment  such 
employment  is  necessary,  he  Is  entitled  to  reimbursement. 

SBEKIFFS 

April  10.  1942. — D42-174. 

FEES — SERVICES  OP  SUMMONS  IN  CRIMINAL  CASES 

QUESTION  r  What  fee  is  a  sheriff  entitled  to  charge  for  making 
service  of  a  summons  Issued  In  a  criminal  case  in  lieu  of  a  warrant  of 
arrest? 

To  Hon.  Bryan  WUlis,  State  Auditor: 

Sections  9.  12,  131  and  132  of  Chapter  19.554,  Acts  of  1939,  make 
provisicTJS  for  the  issuance  of  a  summons  instead  of  a  warrant  of  arrest 
but  make  no  provision  as  to  the  fees  to  be  paid  for  the  service  of  sucb 
summons.  The  general  statute  fixing  fees  for  sheriffs  in  this  state  is 
Chapter  20,943,  Acts  of  1941,  which  act  makes  no  mention  of  summons' 
in  criminal  cases  but  does  provide  a  fee  of  $2.00  for  making  an  arrest 
or  for  executing  a  writ  in  an  action  at  law. 

The  purpose  of  a  summons  in  a  criminal  action  as  well  as  a  warrant 
of  arrest  is  to  Institute  the  action  and  the  ultimate  purpose  is  the  same 
in  each  case.  In  my  opinion,  the  primary  purpose  of  issuing  a  summons 
in  a  criminal  case  in  lieu  of  a  warrant  was  to  prevent  the  stigma  of 
an  arrest  and  to  permit  the  trial  without  subjecting  the  defendant  to 
the  embarrassment  at  being  talcen  into  custody,  and  not  necessarily 
for  the  purpose  of  reducing  costs.  In  its  broadest  sense,  a  criminal 
proceeding  might  Ik  called  an  action  at  law. 

Therefore,  the  sheriff's  fee  for  executing  a  summons  in  a  criminal 
action  is  $2.00.  I  find  no  authority  for  making  a  charge  of  only  $1.00 
by  the  sheriff  whether  we  consider  the  same  as  in  the  nature  of  a 
service  of  a  common  law  writ  or  in  the  nature  of  an  arrest. 

SHERIFFS 

December  19,  1942.— 042-567. 

PKES — SERVING  MORE  THAN  ONE  PROCESS  AT  SAME 
TIME  AND  PLACE 

QUESTION:  If  a  defendant  is  arrested  on  more  than  one  warrant, 
the  warrants  being  served  at  the  same  time  and  place,  may  the  sheriff, 
in  connection  with  the  execution  of  each  warrant,  charge  mileage  at 
the  rate  of  12',^c  per  mile  for  each  mile  traveled? 

To  Hon,  W.  Kenneth  Barnes.  County  Attorney,  Dade  City,  Florida: 

Section  30.23.  Florida  Statutes  1941.  relates  to  the  compensation  to 
be  paid  sheriff?  aii'\  provides  in  part: 
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"Mileage,  distance  to  be  estimated  from  courthouse  door  to  point 
of  execution  of  process,  per  mile  each  way,  12  i^." 

This  prevision  contemplates  that  mileage  will  only  be  charged  when 
the  sheriff  actually  travels  the  miles  charged  for  in  serving  the  warrants. 
The  charging  for  constructive  mileage  is  prohibited  by  the  provisions 
of  Section  30.27,  wherein  it  is  provided: 

"The  mileage  charged  for  must  be  actually  travelled  by  the  nearest 
and  most  direct  route  by  the  public  highway." 

It  is  my  opinion  that  when  the  sheriff  arrests  a  defendant  on  more 
than  one  warrant,  the  warranto  being  served  at  the  same  time  and  place. 
he  is  only  entitled  to  charge  mileage  fcr  the  execution  of  one  of  the 

warrants. 

SHERIFFS 

June  5.  1942.— 042-283. 

FEES — TRANSFER  OP  PRISONERS 

QUESTION :  (1)  What  is  the  proper  charge  to  be  made  by  a 
sheriff  where  prisoners  are  transferred  from  one  county  within  this  state 
to  another? 

<2)  What  amounts  and  what  charges  can  the  sheriff  properly  malce 
for  returning  prisoners  from  without  the  state  into  the  state? 

To  Hon.  John  W.  Muakoff.  Attorney -at-Law,  Jacksonville,  Florida: 

Answering  first  question: 

<a)  Where  a  warrant  Is  Issued  from  the  sheriff's  county  and  the 
arrest  is  made  within  the  State  of  Florida,  but  outside  of  the  county 
Issuing  the  warrant,  the  sheriff  of  the  county  issuing  the  warrant  may 
go  for  the  prisoner,  after  he  has  been  apprehended  by  the  arresting 
officer,  in  the  county  where  the  prisoner  is  found  and  return  such  priscner 
to  the  court  or  place  of  detention  for  the  court,  from  which  the  warrant 
Issued,  charging  therefcTr  mileage  both  ways  at  the  rate  of  12'/^c  per 
mile  for  himself  or  for  the  deputy  whom  he  may  send,  from  his  courthouse 
to  the  jail  or  place  where  he  gets  the  prisoner  and  return  to  this  court- 
house. 

(b)  In  the  case  Just  described,  the  sheriff  malUng  the  arrest  may 
charge  a  similar  mileage  from  his  courthouse  to  the  place  of  arrest  and 
return  for  himself  or  his  deputy. 

(c)  In  case  a  sherilT,  receiving  a  warrant  from  other  than  his 
ccTinty,  makes  the  arrest  and  returns  the  prisoner  to  the  county  from 
which  the  warrant  issues,  he  may  charge  mileage  from  the  place  of 
arrest  to  the  courthouse  where  he  delivers  the  prisoner  and  return  to 
his  own  courthouse  for  himself  or  for  his  deputy  at  12 '.^c  per  mile. 

(d)  In  each  of  the  above  cases  the  sheriff  may  charge  mileage  for 
the  prisoner,  and  the  expenses  of  subsistence  Incurred,  in   returning  or 

delivering  the  prisoner,  for  the  prisoner.     (See  Traylor  vs.  State, 

na ,  9  So.  2d  417.) 

(e)  In  hot  pursuit  the  sheriff  may  follow  an  accused  or  one  in 
process  of  being  arrested  until  apprehending  his  charge,  anywhere  in 
the  state  and  may  charge  mileage  for  himself  in  so  doing  from  his 
courthouse  door  to  the  place  of  arrest  and  return  at  the  rate  of  12 '4c 
per  mile  each  way,  with  mileage  and  subsistraice  for  the  return  of  the 
prisoner. 
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In  order  that  the  county,  where  the  warrant  Issues,  may  pay  Its 
moneys  In  connection  with  arrests  thereunder  only  to  Its  own  arresting 
officers,  as  far  as  this  is  practicable,  it  would  seem  the  sheriffs  of  the 
county  where  the  warrant  issues  could  be  required  by  their  county  com- 
missioners to  return  their  own  prisoners,  arrested  In  other  counties,  from 
the  asylum  county  detention.  This  involves  a  trilateral  policy  in  the 
matter  of  arresting  and  returning  prisoners  outside  of  the  sheriff's  own 
county,  to- wit: 

(1>  The  policy  of  sending  the  warrant  to  the  county,  where  the 
accused  is,  for  service  by  an  arresting  officer  of  that  county.  This  is 
compulsory  in  all  cases,  except  when  the  accused  is  being  hotly  pursued. 

<2>  The  policy  of  the  sheriff  making  the  arrest  on  a  warrant, 
coming  from  another  county,  delivering  his  prisoner  in  his  own  jail  or 
asylum  until  the  sheriff  of  the  county,  issuing  the  warrant.  shaU  come 
to  return  the  prisoner  to  the  proper  warrant  confinement  place  (the 
making  of  an  arrest  upon  such  a  warrant  has  to  be  done  by  the  sheriff 
of  the  county  where  the  prisoner  is  to  be  found,  but  whether  or  not 
the  officer  making  the  arrest  holds  the  prisoner  for  the  arresting  officer 
of  the  county  issuing  the  warrant,  is  a  matter  of  policy  and  is  not 
compulsory  either  way). 

13}  The  policy  of  county  commissioner  allowing  the  return  of  a 
prisoner  to  the  warrant  issuing  source  by  an  officer  of  another  county 
Instead  of  by  Its  own  sheriff;  the  possibility  of  excess  fee  collections  by 
the  sheriff  of  the  Issuing  county  being  affected  and  curtailed  if  the 
asylum  county  or  arresting  county  sheriff  is  allowed  to  return  the 
prisoner  to  the  county  issuing  the  warrant. 

Inasmuch  as  a  person  arrested  has  the  right  to  make  bail  at  the 
place  where  arrested,  if  his  case  presents  a  bailable  offense  (Ex  Parte 
Hatcher,  86  Fla.  330,  98  So,  72)  and  since  the  sheriff  is  not  permitted 
to  charge  constructive  mileage  and,  thereftTre,  could  not  charge  mileage 
in  cases  where  he  goes  to  return  a  prisoner,  who  had  been  arrested  on  a 
warrant  from  his  county  and  was  being  held  under  such  arrest  In  another 
county,  where  such  prisoner  is  released  on  bond  in  the  county  of  his 
arrest:  the  determination  of  a  definite  policy  for  sheriffs  to  follow  in 
arresting,  apprehending,  returning  and  receiving  persons  and  prisoners, 
charged  with  crime,  inter-county;  that  is,  where  the  warrant  issues  in 
one  county  and  the  sheriff  arrests,  not  in  hot  pursuit,  in  another,  as 
stated  in  these  cases  the  determination  of  definite  policies  as  to  such 
division  of  mileage  charges  becomes  important  to  the  counties  and  to 
the  arresting  and  returning  officers. 

Answering  question  2: 

The  sheriff  can  charge  7c  a  mile  for  one  officer  going  and  returning 
In  returning  prisoners  from  without  the  State  of  Florida  into  the  State 
of  Florida  for  the  actual  distance  traveled  beycTud  the  limits  of  this 
State,  together  with  the  same  mileage  for  his  prisoner. 

In  my  opinion,  the  actual  distance  traveled  beyond  the  limits  of 
the  State  means,  of  course,  mileage  going  and  coming  from  the  State 
line  to  the  State  line.  In  this  kind  of  apprehension  he  may,  of  ccnurse. 
charge  the  actual  and  necessary  expense  incurred  from  the  State  line 
to  his  courthouse,  going  and  coming,  on  account  of  retuimng  the  prisoner 
to  Florida,  for  himself  and  prisoner. 
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SHERIFFS 

July  22,  1942—042-366. 

PROPERTIES  OF  OFFICE — ORDER  OF  SUSPENSION- 
RECOVERY  BY  APPOINTEE 

QUESTION:  Former  Sheriff  Stone  of  Volusia  County  has  retained 
two  automobiles  belonging  to  the  County,  which  he  refuses  to  turn  over 
to  his  successor.  Wliat  proceed higs  should  be  followed  to  obtain  pos- 
sesslon  of  such  automobiles? 

To  Hon.  Spessard  L.  HoUand,  Governor: 

Section  319.02,  Florida  Statutes,  1941,  among  other  things  pro- 
vides that: 

"The  owner  of  every  motor  vehicle  in  this  state,  except  as  herein 
otherwise  provided,  shall  make  application  to  the  state  motor  vehicle 
commissioner  of  the  state  for  and  be  granted  an  official  'certificate  of 
title'  to  such  motor  vehicle,  or  shall  present  satisfactory  evidence  that 
such  certificate  covering  such  motor  vehicle  has  been  previously  Issued 
to  the  applicant  .  .  .  The  said  commissioner  if  satisfied  that  the  applicant 
is  the  owner  of  suc/i  motor  vehicle  or  otherwise  entitled  to  have  the 
same  registered  in  bis  name,  shall  thereupon  issue  to  the  applicant  an 
appropriate  certificate  of  title  over  his  signature,  authenticated  by  his 
official  seal." 

Under  this  section  you  will  note  that  the  authority  for  Issuance  of 
certificates  of  title  to  motor  vehicles  Is  vested  in  the  State  Motor 
Vehicle  Commissioner  after  this  Commissioner  becomes  satisfied  that 
the  applicant  Is  the  owner  of  the  motor  vehicle  involved. 

Section  319.04.  Florida  Statutes,  1941,  provides  as  follows: 

"If  the  State  Motor  Vehicle  Commissioner  shall  determine  at  any 
titne  that  an  applicant  for  a  certificate  of  title  of  a  motor  vehicle  i* 
not  entitled  thereto,  he  may  refuse  to  issue  such  certificate  or  to  register 
such  vehicle,  and  may  for  a  like  reason,  and  after  notice  and  hearing, 

revoke    registration    already    acquired,    on    any    outstanding    certificate 
of  title." 

From  this  you  will  note  that  the  Commissioner  may,  upon  determin- 
ing at  any  time  that  the  holder  of  a  certificate  of  title  of  a  motor 
vehicle  is  not  entitled  thereto,  after  notice  and  hearing,  revoke  registra- 
tion already  allowed  and  cancel  any  outstanding  certificate  of  title. 

In  my  opinion,  the  two  automobiles  which  Mr.  Stone  retains  should 
be  replevied  by  the  new  sheriff  and  the  Board  of  County  Commissioners 
of  Volusia  County,  jointly  or  by  one  of  them  separately,  whichever  is 
determined  by  the  local  authorities  to  be  the  better  party  plaintiff,  my 
own  opinion  being  that  the  County  Commissioners  would  be,  for  the  use 
of  the  new  sheriff. 

Upon  filing  the  replevin  suit,  notice  of  hearing  before,  the  State 
Motor  Vehicle  Commissioner  should  be  given  Mr.  Stone  under  Section 
319.04,  Florida  Statutes.  1941,  above  quoted,  for  the  purpose  of  revoking 
the  registration  of  title  in  him  and  canceling  his  certificate.  I  will  be 
glad  to  furnish  the  Commissioner  with  directions  for  holding  such  a 
hearing,  including  all  notices  thereof  required,  and  assist  him  fully  in 
its  conduct. 

Section  319.09,  Florida  Statutes,  1941,  provides  that: 

"The  owner  or  any  person  withcmt  the  consent  of  the  owner  being 
first  obtained,  who  shall  operate  a  motor  vehicle  in  this  state  under  a 
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registration  number  of  this  state  without  first  securing  a  certificate 
of  title,  as  herein  provided,  shall  be  guUty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  net  less  than  twenty- 
five  dollars,  nor  more  ttian  one  hundred  dollars." 

Under  this  section  a  motor  vehicle  owner  Is  put  on  notice  of  the 
necessity   of   securing    a    certificate    of    title    from    the    Motor   Vehicle  ■ 
Commissioner  before  operating  a  motor  vehicle  in  this  State. 

Section  319.03,  Florida  Statutes,  1941,  provides  that: 

"In  the  event  of  the  sale  or  other  transfer  in  this  State  of  the 
ownership  of  a  motc?r  vetiicle  for  which  a  certificate  of  title  has  been 
issued  under  Sec.  3 IB. 02,  the  holder  of  such  certificate  shall  endorse  on 
the  back  of  the  same  an  assignment  thereof  with  warranty  of  title  in 
form  of  affidavit  printed  thereon,  with  a  statement  of  all  hens  or 
incumbrances  on  said  motor  vehicle,  and  deliver  the  same  to  the  pur- 
chaser or  transferee  at  the  time  of  the  delivery  to  him  of  such  motor 
vemcie.  Tne  purcnaser  or  transferee  shall  witiiin  ten  days  thereafter, 
present  such  certificate,  as5i07ied  as  aforesaid,  to  the  State  Motor  Vehicle 
Commissioner  accompanied  by  a  fee  of  one  dollar,  whereupon  a  new 
certificate  of  title  shall  be  issued  to  the  assignee.  For  failure  of  such 
purchaser,  transferee  or  assignee  to  make  application  within  ten  days 
as  aforesaid,  he  shall  be  considered  to  be  driving  a  motor  vehicle  without 
a  certificate  of  title  and  upcn  conviction  thereof  shall  be  fined  not  less 
than  five  dollars  nor  more  than  fifty  dollars." 

Dnder  this  section  purchasers  of  motor  vehicles,  under  assignments 
of  title  certificates,  are  required  to  present  the  old  certificate  to  the 
Motor  Vehicle  Commissioner  for  the  issuance  of  new  certificates  in 
cases  c-f  transfers  of  title  of  a  motor  vehicle. 

This  statute  gives  a  purchaser  full  opportunity  of  knowing  the  status 
of  the  title  of  the  motor  vehicle  about  to  be  purchased  before  his  con- 
summation of  such  purchase  and  would  seem  to  afford  ample  protection 
tu  anyone  becoming  an  Innocent  purchaser  of  an  automobile  that  could 
not  be  lawfully  sold  by  the  holder  of  a  certificate  which  had  been  can- 
celed or  otherwise  nullified. 

Summarizing  all  of  the  above,  I  think  the  remedy  In  the  case  pre- 
sented is  adequate  as  provided  by  the  statutes  quoted  and  that  the 
suggested  proceedings  above  mentioned  will  accomplish  same. 

CRIMINAL  COURT  OF  RECORD 

December  6,  1S42. — 042-543. 

JUDGE— COURT  OF  RECORD— ASSIGNMENT 

Question:  May  the  Judge  of  the  Court  of  Recoixl  cf  Escambia  County 

be  assigned  to  hold  court  in  criminal  courts  of  record? 

To  Hon.  Spessard  L.  Holland,  Governor: 

The  language  of  the  Constituticn  creating  the  court  of  record  of 
Escambia  County,  referred  to  by  Judge  Ernest  E.  Mason,  Judge  of  Court 
of  Record  of  Escambia  County,  whose  letter  to  you  of  November  30th 
you  have  submitted  to  me,  was,  in  my  judgment,  used  to  emphasize  the 
presenation  in  the  new  ccurt  of  all  the  jurisdictional  powers  of  the  origin^ 
court  and  the  powers  and  duties  of  its  officers  insofar  as  criminal  cases 
were  concerned. 

Section  32.06,  Florida  Statutes,  1 94 1,  authorizes  the  assignment  of 
Judges   of    Criminal   Coiuts  of    Record,    courts   of   limited    jurisdiction 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  45 


JUDICIABY  DEFABTHENT — Crlminml   Conrt  of  Becord 

from  whose  Judgments  appeal  is  In  a  class  ct  cases  to  the  Clrcutt  Court 
and  tn  others  to  the  Supreme  Court. 

The  Court  of  Record  of  Escambia  County  Is  not  a  Criminal  Court 
of  Record,  but  one  of  much  broader  jurisdiction.  All  appeals  from  that 
ct'urt,  in  both  criminal  and  civil  cases,  are  to  the  Supreme  Court.  No 
Judge  of  a  Criminal  Court  of  Record  is  assignable  to  that  court,  but 
only  Circuit  Judges,  whose  status  in  our  system  is  higher  in  Escambia 
County  in  only  one  respect,  i.e.,  Jurisdiction  to  try  capital  cases. 

In  view  of  the  foregoing,  I  am  of  the  opinicn  that  the  judge  of  the 
Court  of  Record  of  Escambia  County  may  not  be  assigned  to  preside  In 

a  Criminal  Court  of  Record  in  some  other  county. 

COIWTY  JUDGE'S  COURT 

October  20.  lS41.~041-623. 

CONSTABLES— DUTIES 

QUESTION:  What  are  the  duties  and  authcnrlty  of  Constables  in 
County  Judge's  Courts? 

To  Hon.  F.  L.  Anderson.  Sheriff.  Dixis  Countv.  Cross  Citu,  Florida: 

First,  as  to  Appearance  Bonds.  SecUon  77  of  the  Criminal  Code 
(Chapter  19554.  Acts  of  1939)  provides  in  paragraph  2: 

"In  all  criminal  cases  instituted  or  pending  tn  the  courts  of  county 
judges  or  Justices  of  the  peace  or  other  committing  magistrates,  all 
bonds  given  by  defendants  therein  at  any  time  before  the  trial,  shall 
be  approved  by  the  sheriff,  county  judge.  Justice  of  the  peace,  or  other 
Judge  trying  the  case,  as  the  case  may  be;  and  all  bonds , given  by  de- 
fendant after  preliminary  heaHng  shall  be  approved  by  the  sheriff. 
county  Judge,  Justice  of  the  peace  or  other  committing  magistrates, 
except  appeal  bonds,  which  shall  in  the  county  Judge  or  Justice  of  the 
peace  court  be  approved  by  such  county  Judge  or  Justice  of  the  peace: 
and  in  appeals  from  the  circuit  court,  court  of  crimes,  criminal  courts 
of  record,  or  other  courts  having  a  clerk,  the  bond  may  be  approved 
by  the  judge  or  the  clerk  of  the  court." 

Section  8435  of  the  Compiled  General  Laws  also  provides: 

"Prom  the  time  of  the  return  of  the  warrant  unlU  the  time  of  th« 
trial,  the  accused  may  give  ball  with  one  or  more  sureties,  to  be  approved 
by  the  county  judge,  justice  or  sheriff,  for  his  appearance  at  the  time 
of  the  trial,  in  such  sum  as  shall  be  named  by  the  county  Judge  or 
justice  not  exceeding  five  hundred  dollars;  or  in  the  event  of  fatlure- 
to  furnish  security,  he  may  be  committed  to  the  county  jail  for  safe 
keeping,  by  warrant  of  said  judge  or  Justice,  or  left  in  custody  of  the 
sheriff  or  constable." 

I  call  your  attention,  however,  to  the  fact  that  my  predecessors  In 
the  office  of  Attorney  General  have  rendered  opinions  to  the  effect 
that  a  constable  may  take  and  approve  a  bail  bond  when  he  arrests  a 
prisoner  and  such  prisoner  desires  to  give  bond  because  of  the  holding 
in  the  case  of  ex  parte  Hatcher,  86  Pla.  330,  98  So.  72  that  it  was  the 
right  of  a  prisoner  when  taken  into  custody  or  process  to  give  ball  for 
his  appearance.  This  is  the  only  bond  which  a  constable  is  authorized 
to  take  and  approve.  A  constable  can  approve  that  class  of  bonds 
referred  to  in  section  8347  of  the  Compiled  General  Laws  or  Section 
77  of  the  Criminal  Code,  which  are  bonds  the  prisoner  is  required  to 
give  after  he  has  had  a  preliminary  hearing  and  has  been  bound  over 
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to  a  proper  court  for   trial.      fSee   Blemilal  Report  of  the  Attorn^ 
GeneraJ.  1929-1930,  page  345.  and  Biennial  Report,  1935-1936,  page  276.) 

Secondly,  with  reference  to  the  approval  of  fine  and  cost  bonds 
by  a  constable.    Section  260a  of  the  Criminal  Code  provides: 

"(1)  Persons  convicted  of  crimes,  who  shall  have  a  pecuniary  fine 
or  sum  of  money  assessed  or  adjudged  against  them  as  punishment 
therefor,  shall  have  the  right  on  being  taken  into  custody  by  the  proper 
officer  of  the  court,  or  prior  to  such  arrest,  to  give  ball  for  the  payment 
of  such  fine  and  the  costs  of  prosecution.  Such  bail  shall  be  by  bond, 
conditioned  for  the  payment  of  the  fine  and  costs,  executed  by  the 
defendant  and  one  or  more  good  and  responsible  persons  to  be  approved 
by  the  court,  If  In  session  at  the  time;  otherwise  by  the  sheriff  or  the 
officer  charged  with  the  execution  of  the  judgment. 

"(2>  The  bond  shall  be  made  payable  in  ninety  days  from  the 
date  thereof  to  the  governor  of  this  state  and  his  successors  In  office, 
and  if  not  paid  at  the  expiration  of  the  ninety  days,  the  sheriff  or  other 
officer  aforesaid  shall  indorse  on  the  bond  that  default  has  been  made 
In  the  payment,  and  having  signed  such  indorsement,  shall  file  the  bond 
with  the  clerk  of  the  court  in  which  judgment  was  rendered,  and  the 
clerk  shall  forthwith  Issue  execution  for  the  amount  of  the  fine  and 
costs  against  the  security  or  bail,  as  if  there  had  been  judgment  at 
law  on  such  bond,  and  the  same  proceedings  shall  be  had  as  In  cases 
of  other  executions,  and  the  person  convicted  shall  be  liable  to  be  pro- 
ceeded against,  as  if  no  such  bond  had  been  given,  until  the  same  has 
been  fully  paid  and  satisfied." 

Since  under  Section  8298  of  the  Compiled  General  Laws  the  Sheriff 
of  the  county  or  any  constable  shall  be  the  executive  officer  of  the 
county  judge's  court,  it  seems  to  me  that  under  Section  260a  a  constable, 
if  he  has  properly  taken  a  person  into  custody,  may  take  a  fine  and 
costs  bond,  which  bond  shall  be  approved  by  the  court  if  in  session  at 
the  time,  otherwise  by  the  constable,  tf  he  is  the  officer  charged  with 
the  execution  of  the  judgment. 

Ililrdly.  as  to  the -acceptance  of  the  payment  of  fines  by  constables. 
I  find  no  provision  of  law  authorizing  a  constable  to  accept  the  payment 
of  fines  at  any  time.  Section  8444  of  the  Compiled  General  Laws, 
applicable  to  a  county  judge's  court,  provides: 

"All  fines  imposed  by  any  such  court,  if  paid  before  the  accused 
Is  committed,  shall  be  received  by  the  justice  of  the  peace  who  cc?nsti- 
tuted  the  court  before  which  the  accused  was  convicted,  and  by  6uch 
magistrate  paid  over  to  the  county  treasury  within  ten  days  after  the 
ncelpt  hereof,  to  be  disposed  of  according  to  law. 

"If  the  accused  be  committed,  payment  of  any  fine  imposed  upon 
him  shall  be  made  to  the  sheriff  of  the  county,  who  shall,  within  ten 
days  after  the  receipt  thereof,  pay  over  the  same  to  the  county  treasury 
for  the  purpose  aforesaid." 

Fourthly,  as  to  the  commitment  uS  a  convicted  prisoner.  Since  the 
statute  provides  that  the  sheriff  of  the  county  or  any  constable  sb^li 
be  the  executive  officer  of  the  county  Judge's  court  it  seems  proper 
for  a  county  Judge  to  commit  a  convicted  person  to  the  custody  of 
either  the  sheriff  or  a  constable,  which  person  is  to  be  delivered  to  the 
jailer.  Upon  such  delivery  by  a  constable  he  no  longer  has  custody 
of  the  prisoner  and  cannot  thereafter  accept  a  fine  and  costs  bond 
from  the  prisoner. 
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Ajs  I  said  earUer  In  this  letter,  this  is  not  an  official  opinion.  U  at 
jrour  request  the  State  Auditor  should  request  an  official  opinion  on 
this  subject  I  shall  be  tmppy  to  render  It  to  him. 

COUNTY  JUDGE'S  COURT 

September  4.  l&42.-^42-434. 

JUDGE— CHANOING  SENTENCE 

QUESTION:  A  number  of  diseased  prostitutes  were  arrested  and 
sentenced  by  a  County  Judge  to  serve  six  months  in  the  County  Jail. 
It  now  appears  mat,  a  number  of  these  women  have  places  where  they 
can  go.  Has  the  County  Judge  authority  to  change  or  reduce  the  sen- 
tences which  he  has  heretofore  imposed? 

To  Hon.  Spessard  £>.  Holland,  Governor: 

Assuming  that  the  sentences  imposed  were  valid,  that  the  tenn  of 
court  at  which  they  were  imposed  has  now  expired,  and  that  the  de- 
fendants have  entered  upon  the  service  of  their  respective  sentences, 
it  Is  my  opinion  that  the  Court  has  lost  Jurisdiction  over  these  cases 
and  is  now  without  authority  to  change  or  modify  the  original  sentences. 

In  discussing  this  question,  the  Supreme  Court  of  Florida  in  the 
case  of  Tanner  vs.  Wiggins,  reported  In  45  So.  459,  said : 

"  *  *  *  It  seems  to  us  the  weight  of  reason  and  authority  is  against 
the  existence  of  such  a  power,  especially  where,  as  with  us.  exclusive 
control  over  the  subject  of  pardons  and  of  conmiutation  and  mitigation 
of  penalties  is  lodged  by  our  Constitution  in  other  officials  than  the 
judges  of  the  courts  •  •  •  " 

COUNTY  JUDGE'S  COURT 

November  27,  1942.— 042-536. 

JUDGE — PEES 

QUESTION:  May  County  Judges  charge  the  Board  of  County  Com- 
missioners, or  any  other  person  ol  authority,  fees  for  services  rendered 
under  the  provisions  of  Section  200.18,  Florida  Statutes,  1941? 

To  Hon.  Bryan  Willis,  State  Auditor: 

Public  officers  have  no  legal  claim  for  official  services  rendered, 
except  when,  and  to  the  extent  that,  compensation  is  provided  by 
law,  and  when  no  compensation  is  su  provided  rendition  of  sucn  services 
is  aet^med  giatuicous  iKawls  vs.  Utate,  9tt  Ma.  103,  122  So.  222;  State  vs. 
Reardon,  144  Pla.  755,  154  So.  868:  46  C.  J.  1014,  SecUon  233>.  Although 
Section  200.18,  Florida  Statutes,  1841,  requires  the  county  Judge  to 
"furnish  the  county  assessor  of  taxes  ...  a  complete  list  of  all  tangible 
personal  property  belonging  to  the  estate  of  any  deceased  person  as 
shown  by  the  records"  in  his  office,  no  mention  is  made  of  compensation 
for  the  furnishing  of  such  list.  However,  Section  36.17,  Florida  Statutes, 
1941,  provides  that  the  'fees  and  charges  for  services  required  by  law 
to  be  periormed  by  the  county  judge  shall,  in  aU  cases  be  the  same  as 
tne  lees  and  cnarges  now  or  nereaiter  allowed  by  law  to  clerlis  of  the 
circuit  court"  lor  nice  or  similar  services.  If  the  cleric  of  the  circuit 
court  was  required  by  law  to  malce  up  a  similar  list  of  property  to 
that  required  of  the  county  Judge  by  Section  200.18,  Florida  statutes, 
1941,  Section  28.24,  Florida  Statutes.  1941,  would  seem  to  apply  and  the 
following  Items  might  be  used  to  measure  the  fees  and  charges,  to-wlt: 
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"1.  Writing  any  paper  (that  Is  writing  the  list  of  property)  other 
than  herein  specially  mentioned,  same  as  for  copying  (which  is  25c 
for  the  first  100  words  and  12 '/2c  for  each  additional  100  word3>. 

"2.     Search  of  one  year's  standing  or  less  J.25." 

I  do  not  think  that  the  county  Judge  would  be  entitled  to  malce  any 
charge  for  affixing  his  seal  of  office  to  the  paper  as  Section  200.18. 
Florida  Statutes,  1941,  does  not  seem  to  contemplate  an  instrument  under 
the  seal  of  the  county  Judge.  The  county  judge  is  only  required  to 
furnish  a  complete  list  which  does  not  seem  to  reQulre  a  certificate  under 
the  seal  of  the  county  Judge. 

Therefore,  as  the  services  are  performed  for  the  benefit  of  the 
county  (no  state  taxes  being  assessed  on  tangible  personal  property),  i 
am  of  the  opinion  that  the  county  Judge  may  bill  the  county  for  the 
writing  of  the  paper  at  the  rate  of  2Sc  for  the  first  100  words  and 
12V2C  for  each  additional  100  words  and  the  making  of  the  search  for 
the  Information  necessary  to  make  the  report,  at  the  rate  of  25c  for 
one  year's  search,  but  I  do  not  think  that  he  would  be  entitled  to  make 
any  charee  for  putting  his  seal  on  the  report  as  no  report  under  seal 
aeems  to  be  required. 

COUNTY  JUDGE'S  COURT 

February  4.  1941. — 041-34. 

JUDGE — PEES — SEARCHING  MARRIAGE  RECORDS 

QUESTION:  To  what  fees  are  County  Judges  entitled  for  maiing 
a  search  of  the  records  for  a  marriage  license  previously  issued? 

To  Hon.  J.  M.  Heam,  County  Judge,  Live  Oak,  Florida: 

The  fees  for  this  service  are  covered  by  Section  5200,  Compiled  Gen- 
eral Laws,  1927,  which  provides  that  all  fees  of  the  county  Judge  other 
than  for  certain  services  performed  as  a  Judge  of  probate,  shall  be  the 
same  as  the  fees  of  the  Circuit  Court  Clerk. 

The  Florida  Supreme  Court  in  the  case  of  State  ex  rel  Murphy  vs. 
Harllee,  100  Fla,  1562,  131  So.  866,  held  that  the  Section  referred  to 
was  Section  3084,  Revised  General  Statutes,  which  reads  in  part; 

"Searches  of  one  year's  standing  or  less „.-.$0.10 

Of  more  than  one  year's  standing „„ O.IS" 

COUNTTf  JUDGE'S  COURT 

August  7.  1941.— 041-435. 

JUDGES  TRANSPERRED-^ALAR'Sr 

QUESTION:  Judge  G.  H.  Cornelius,  County  Judge  of  Hillsborough 
County,  was  sick  and  the  County  Judge  of  Pasco  County  was  assigned 
to  that  office  by  Governor  Holland  for  a  period  of  thirty  days  under 
Chapter  16919,  Acts  of  1935.  Shall  the  Board  of  County  Commissioners 
deduct  the  salary  of  the  assigned  County  Judge  from  fees  payable  to 
that  office,  and  if  the  fees  of  the  office  are  still  in  excess  of  enough 
to  pay  the  resident  County  Judge,  does  the  resident  County  Judge  forfeit 
bis  salary? 

To  Hon.  W.  M.  Wainwright.  State  Auditor: 

The  Act  with  reference  to  compensation  of  County  Judges  reads: 
"The  .  .  .  coimty  Judge  .  ,  .  in  all  couaUes  of  the  State  of  Florida 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  49 


JUDICIABY  DEPARTMENT— County  Judge's  Court 

having  a  population  of  more  than  .  .  .  according  to  the  last  .  .  .  census, 
now  paid  in  whole  or  in  part  by  fees,  salary  or  commissions  or  by  one 
or  more  of  said  methods  of  payment,  shall  receive  as  his  yearly  com- 
pensation for  all  his  official  services  from  the  whole  or  a  part  of  the 
fees,  salary  cr  commission  so  collected  the  following  sum  only :  All  of  the 
net  income  from  such  office  not  to  exceed  -  .  .  per  annum." 

The  term  "net  income"  is  defined  by  the  statute  as: 

"The  term  'net  income'  as  provided  by  this  law  shall  mean  the 
residue  of  the  income  from  such  office  after  deducting  all  reasonable 
expenditure  for  the  salaries  of  clerks  and  assistants  and  the  necessary 
expenditures  for  the  proper  operation  of  said  office," 

After  consideration  of  the  foregoing  statutes,  I  am  of  the  opLnion 
that  the  Board  of  County  Commissioners  should  In  the  first  instance 
pay  to  the  transferred  and  assigned  County  Judge  the  same  compensa- 
tion in  all  matters  in  which  said  assigned  County  Judge  renders  service, 
such  compensation  to  be  the  same  *that  the  resident  County  Judge 
would  have  received  had  he  acted,  and  that  such  amount  paid  to  said 
assigned  County  Judge  should  be  by  the  Board  deducted  from  the  fees 
and  emoluments  which  may  afterwards  become  payable  to  the  resident 
County  Judge,  and  if  after  this  deduction  Is  made  there  is  still  a 
sufficient  amount  left  of  the  total  fees  earned  by  said  office  for  the 
year  to  pay  the  resident  County  Judge  the  maximum  amount  allowed 
him  by  law,  that  same  should  be  paid  in  full. 


COUNTY  JUDGE'S  COURT 

Apm  a.  1942.— 042-172. 

PROSECUTfNG  ATTORNEYS — PEES 

QUESTION:  Are  prosecuting  attorneys  for  county  Judge's  courts 
entitled  to  collect  a  conviction  fee  of  $5.00  in  eases  where  cash  bonds 
are  estreated  and  the  defendant  Is  not  brought  to  trial? 

To  Hon.  Bryan  WUiis,  State  Auditor: 

This  question  is  controlled  by  Section  2156,  C.  G.  L.  1927,  which 
provides  that  the  prosecuting  attorney  for  the  county  judge's  court 
shall  receive  the  same  fees  for  conviction  as  are  now  or  may  hereafter 
be  provided  by  law  for  attorneys  In  county  courts  for  conviction.  The 
conviction  fee  for  attorneys  in  county  courts  is  governed  by  Section 
8280.  C.  G.  L.  1927,  which  provides  that  such  attorney  shall  receive 
$5.00  for  each  conviction.  Said  Section  8280  was  amended  by  Chapter 
19,321,  Acts  of  1939,  so  as  to  provide  compensation  to  the  coimty  prose- 
cutmg  attorney  in  cases  of  bond  estreature  wtiich  provision  further  pro- 
vides for  the  conviction  fee  In  case  the  defendant  is  later  tried,  in 
which  case  any  amount  paid  under  the  bond  estreature  is  deducted  from 
the  conviction  fee.  No  mention  is  made  of  bond  estreatures  under 
Section  2156,  supra,  and  the  provisions  added  to  Section  8280,  supra, 
in  1939  as  to  compensation  in  cases  of  bond  estreatures,  do  not  relate' 
to  conviction  fees  and  are  limited  to  cases  in  the  county  court. 

I  am,  therefore,  of  the  opinion  that  the  prosecuting  attorney  for 
county  judges'  courts  is  not  entitled  to  collect  a  conviction  fee  in  cases 
where  bonds  are  estreated  and  the  defendant  is  not  brought  to  trial. 
The  estreature  of  a  bond  does  not  amount  to  a  conviction. 
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COURTS  OF  JUSTICES  OF  THE  PEACE 

May  14,  1941.— 041-255. 

CONSTABLES— DEPUTY— APPOINTMENT 

QUESTION:  Is  a  constable  In  a  district  of  a  county  which  has  a 
population  of  about  8,000  entitled  to  a  deputy  constable? 

To.  Mr.  E.  E.  Whiddon,  Crestview,  Florida: 

I  find  no  authority  of  law  timt  would  permit  you  to  have  a  deputy 
constable.  Sections  4598  and  4597(2),  seem  to  be  the  only  authority 
for  the  appointment  of  a  deputy  constable,  and  in  each  instance  it 
provides  for  a  deputy  constable  in  a  district  where  the  population  is 
largely  in  excess  of  that  in  your  district, 

COURTS  OF  JUSTICES  OF  THE  PEACE 

August  27.  1942.— 042-424. 

CONSTABLES — FEES 

QUESTION:  Are  fees  of  constables,  under  Section  37,20,  Florida 
Statutes,  1941,  determined  by  the  schedule  of  fees  set  up  in  Section 
30.23,  Florida  Statutes,  1941,  as  amended  by  Section  1,  Chapter  20,943, 
Laws  of  Florida,  Acts  of  1941,  or  by  some  other  schedule? 

To  Han.  Bryan  Willis,  State  Auditor: 

Section  37.20,  Florida  Statutes,  1941,  provides  that  the  fees  "of 
constables  shall  be  the  same  as  are  at  this  time  allowed  the  sheriffs 
for  like  services,"  The  fees  of  sheriUs  as  provided  in  the  Florida 
Statutes,  1941,  as  enacted  and  prior  to  the  Insertion  of  the  amendments 
therein  pursuant  to  Stection  16.28,  Florida  Statutes,  1941,  were  covered 
by  Section  30,23,  which  was  taken  from  and  was  the  same  as  Chapter 
10,091,  Laws  of  Florida,  Acts  of  1925.  The  said  Florida  Statutes,  1941, 
was  one  enactment;  however,  certain  Sections  therein  including  Secticm 
30,23  were  amended  by  laws  enacted  at  the  1941  Session  of  the  Legis- 
lature, which  amendments  did  not  become  a  part  of  the  statute  as 
enacted  but  were  Included  in  the  permanent  edition  as  printed  under 
the  direction  of  the  Legislature  (see  Section  16.28  aforesaid).  The 
provision  contained  In  Chapter  10,091,  Laws  of  Florida,  Acts  of  1925, 
or  Section  30.23,  Florida  Statutes,  1941,  as  enacted  but  not  as  amended 
and  published,  is  the  statute  fixing  the  fees  of  the  constables  and  not 
Chapter  20,943.  Laws  of  Florida,  Acts  of  1941,  which  now  appears  as 
Section  30.23,  Florida  Statutes,  1941,  as  amended.  (Williams  vs.  State, 
100  Pla.  1570,  131  So.  864).  Therefore,  Chapter  10,091,  Laws  of  Florida. 
Acts  of  1925,  is  the  statute  from  which  to  determine  fees  of  constables. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

October  21,  1941.— 041-601. 

CONSTABLES— FEES — ARRESTS  AND  MILEAGE  OUTSIDE   COUNTY 

QUESTION:  May  a  constable  properly  claim  fees  for  arrest  and 
mileage  in  effecting  an  arrest  outside  his  county? 

To  Hon.  Bryan  Willis,  State  Auditor: 

Under  statutes  applicable  at  the  time,  some  measure  of  discretion 
was  vested,  and  still  reposes,  in  the  Boards  of  County  Commissioners 
to  determine  the  validity  of  any  claim  against  the  county,   and  they 
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are  required  to  pay  only  when  the  claim  Is  Just,  correct  and  reasonable. 
There  is  a  positive  prohibition  against  the  payment  of  claims  for  con- 
structive mUease,  for  any  Illegal  or  unnecessary  item  or  charge  in  any 
frivolous  case.  Section  1784  Revised  General  Statutes,  Section  2835 
Compiled  General  Laws, 

In  none  of  these  cases  do  any  of  such  points  appear  to  have  been 
presented. 

In  the  case  of  State  ex  rel.  vs.  Barfield,  153  So.  87,  cited  by  Mr, 
Thomal,  the  court  mentioned  the  fact  that  the  amount  and  bona  fides 
of  the  cost  bill  were  not  challenged.  Just  what  was  the  defense  Inter- 
posed, the  report  of  the  case  does  not  disclose.  It  cites  the  case  of 
Gray  vs.  Leon  County,  96  Fla.  476,  118  So.  305,  also  cited  by  Mr.  Thomal, 
as  well  as  Osceola  County  vs.  State,  155  So.  119.  In  Gray  vs.  Leon 
County,  no  question  was  raised  as  to  the  territorial  powers  of  constables. 
The  same  is  true  of  the  Osceola  Coimty  case. 

In  the  case  of  State,  ex  rel.  Bell  vs.  stinson.  et  al.,  154  So.  246, 
the  court  sustained  the  ruling  of  the  lower  court,  quashing  an  alternative 
writ  of  mandamus  seeking  payment  of  sheriff's  fees  remitting,  in  effect, 
the  realtor  to  his  remedy  at  law  to  establish  hl3  claim,  presumably 
under  Section  1786  Revised  General  Statutes.  Section  2837  Complied 
General  Laws,  in  which  case  the  county  would  be  afforded  an  opportunity 
to  defend  both  as  to  the  law  and  the  facts  and  the  exercise  of  the  power 
in  Its  Board  of  County  Commissioners  under  Section  1784  Revised 
General  Statutes,  above  cited. 

In  the  Osceola  County  case  the  then  Justice  Ellis,  in  his  dissenting 
opinion,  made  the  very  pertinent  observation  that  if  such  obligation  as 
was  contended  for  in  that  case  rested  upon  the  counties.  Justices  of 
the  Peace  would  have  the  power  to  wreck  the  finances  of  a  county  with 
little  effort.  He  also  said  that  the  theory  of  that  case  was  a  convenient 
doctrine  for  the  sheriffs'  and  county  officers'  organizations. 

The  practical  effect  of  recognizing  as  valid  every  claim  against  a 
county,  without  an  oportunlty  for  the  guardians  of  its  funds  to  test 
its  validity  in  the  usual  and  statutory  method,  is  to  say  to  Justices 
of  the  Peace  and  Constables  that,  however,  frivolous  and  unnecessary 
to  the  peace  and  dignity  of  the  State  the  issuance  and  service  of  a 
warrant  of  arrest  may  be,  you  shall  collect  your  fees,  and  to  the  counties, 
that  your  only  duty  is  to  pay,  and  that  without  question.  However,  if 
our  views  of  the  real  question  involved  in  this  opinion  are  wrong,  the 
new  Criminal  Code  appears  to  have  materially  changed  the  law. 

Under  Section  4  of  Chapter  19554,  of  the  new  Criminal  Code.  1939, 
warrants  Issued  by  cranmitting  magistrates,  while  directed  to  all  and 
singular  the  sheriffs  and  constables  of  the  State,  may  be  executed  only 
by  a  sheriff  or  constable  of  the  county  In  which  the  arrest  is  made, 
unless  in  hot  pursuit.  Section  9  provides  for  the  Issuance  of  a  summons 
(to  be  served  as  summons  in  civil  actions.  Section  10)  unless  the 
magistrate  has  reasonable  grounds  to  believe  that  the  person  complained 
against  will  not  appear  in  response  to  a  summons.  It  is  pertinent  to 
inquire  as  to  what  are  reasonable  grounds  and  who  sbaU  be  the  judge 
thereof. 

Since  arrests  are  to  be  made  by  an  officer  of  the  county  in  which 
the  arrest  is  made,  the  arresting  officer  Is  the  official  required  to 
fully  execute  the  warrant  by  making  the  arrest,  and,  if  no  bond  is 
given,  by  taking  the  prisoner  before  the  court.  Therefore,  using  the 
Leon  County  case,  supra,  as  an  example,  the  arrest  would  properly 
have  been  made  by  the  sheriff  or  a  constable  of  Manatee  County,  and 
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returned  by  him,  no  bond  being  given,  to  the  court  Issuing  the  warrant. 
The  costs  to  which  the  executing  officer  would  be  enfitled  would  be 
12^  cents  per  mile  from  the  point  of  arrest,  for  himself  and  prisoner, 
to  the  court  issuing  the  warrant.  He  would  be  entitled  to  no  mileage 
lor  his  return  to  his  home  county. 

The  question,  therefore,  as  to  whether  or  not  a  constable  may  go 
outside  his  own  district  and  county  to  effect  an  arrest,  Is  no  longer  an 
issue  under  the  Criminal  Code.  County  Commissioners  would  still  have 
the  power  to  reject,  on  the  ground  of  lack  of  necessity,  a  claim  by  a 
constable,  or  a  sheriff,  for  that  matter,  of  the  county  in  which  the 
warrant  issued,  for  fees  for  arrest  and  mileage,  when  the  warrant 
can  be  delivered  by  much  more  inexpensive  means  to  the  only  officer 
authorized  to  make  the  arrest  and  whose  duty  it  is  to  deUver  the  arrested 
person  as  ordered  by  the  court  issuing  the  warrant. 

As  to  the  power  of  constables  to  proceed  to  and  execute  a  warrant 
of  arrest  in  another  State,  the  question  appears  to  be  easily  answered. 
No  State  process  In  criminal  procedure  is  effective  in  another  State 
except  under  the  extradition  acts  under  which  a  ccnstable,  a  sheriff,  or 
any  other  person,  may  be  appointed  specifically  for  the  purpose  of 
returning  a  fugitive  from  Justice  to  this  State. 

My  conclusions,  therefore,  are: 

1.  That  the  question  of  the  territorial  Jurisdiction  of  constables 
has  never  been  squarely  presented  to  the  Supreme  Court,  and 

2.  That  If  wrong  in  the  foregoing  position,  the  question  is  settled 
by  the  plain  provisions  of  the  Criminal  Code,  supra. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

Octc'ber  23,  1941.— 041-601-1. 

CONSTABLES— FEES— ARRESTS  AND  MZLEAQE   OUTSIDE  COUNTY 

QUESTION:  May  a  constable  properly  claim  fees  for  arrests  and 
mileage  in  effecting  an  arrest  outside  his  county? 

To  Hen.  Bryan  WiJUs,  State  Auditor: 

Supplement  to  opinion  of  October  21,  1941. 

In  the  former  opinion  I  stated  that,  regardless  of  the  scope  of 
previous  Supreme  Court  decisions,  the  Criminal  Code  had  definitely 
fixed  the  powers  of  the  officers  in  question,  insofar  as  service  of  criminal 
process  is  concerned.  That  code,  by  the  concluding  language  In  the 
321st  and  last  section  thereof,  clearly  Indicates  that  the  legislative  intent 
was  to  cover  the  whole  field  of  criminal  procedure.  It  says:  "This 
Act  •  •  •  •  shall  govern  the  procedure  in  all  criminal  cases  commenced 
or  instituted  on  and  after  said  time."  (Effective  date  12:01  o'clock  A.  M., 
October  10th,  1939) .  Some  one  hundred  and  eleven  odd  sections  of 
pre-existing  law  were  specifically  repealed,  but  Section  1784,  Revised 
General  Statutes,  (Section  2835  C.  G.  L.)  conferring  upon  Boards  of 
County  Commissioners  the  right  to  reject  any  invalid,  unjust,  incorrect, 
unreasonable  claim,  or  a  claim  based  upon  constructive  mileage,  or  for 
any  illegal  or  unnecessary  Item  or  chaise  in  any  frivolous  case,  was 
not  repealed,  but  continues  in  full  force  and  effect.  Neither  was  the 
following  section,  1786  Revised  General  Statutes,  (2837  C.  Q.  L.),  pre- 
scribing the  method  by  which  any  such  officer  may  test  the  validity  of 
his  claim,  repealed.  The  case  of  State,  ex  rel.  Bell  vs.  Stinson,  cited 
In  the  former  opinion,  was  disposed  of  under  the  above  cited  statutes. 
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and  the  validity  of  the  claims  there  was  never  established.  This  accord- 
ing to  the  writer's  own  personal  knowledge,  he  having  represented  the 
county  in  that  case. 

Using  one  of  the  cases  cited  in  the  former  opinions  as  an  example 
— the  Barf i eld  case:  Under  the  Criminal  Code,  the  warrant  would  have 
been  delivered  by  mail  to  the  sheriff  or  some  constable  in  Volusia 
County,  the  receiving  officer  would  have  made  the  arrest  and,  if  no 
appearance  bond  was  given,  would  have  returned  the  prisoner  to  the 
court  Issuing  the  process,  or  to  the  county  jail  of  the  county  in  which 
the  process  Issued.  For  that  service,  the  officer  would  have  been 
entitled  to  a  total  of  twenty-five  cents  per  mile  for  the  distance  traveled 
from  the  point  of  arrest  to  the  court  of  issuance,  or  to  the  county  of  Issu- 
ance. (12 '/a  cents  for  himself  and  12 ^-i  cents  fcr  the  prisoner,  per  mile), 
plus  twelve  and  one-half  cents  per  mile  from  the  county  seat  of  the  county 
of  his  residence,  or  the  point  in  his  county  where  he  received  the  process 
to  the  point  of  arrest  by  the  most  direct  and  practicable  route,  plus  the 
fees  for  maldng  the  arrest  and  endorsing  his  return  on  the  warrant. 

In  all  prosecutions  the  Judicial  officer  before  whom  the  same  is 
Instituted,  must  Issue  a  summons  Instead  of  a  warrant,  "unless  he  has 
reasonable  ground  to  believe  that  the  person  against  whom  the  com- 
plaint was  made  will  not  appear  upon  a  sunamons,"  which  summons 
may  be  served  in  the  same  manner  as  summons  (ad  respondendum) 
in  a  civil  action.  Whether  a  summons  or  a  warrant  shall  issue,  is  a 
question  which,  in  my  opinion,  the  issuing  officer  may  not  arbitrarily 
and  conclusively  determine,  but  might  well  be  a  subject  of  controversy 
as  to  the  reasonableness  and  necessity  of  the  action,  determinable  in  a, 
court  of  law.  i  j  <  Ml 

The  provision  that  an  arrested  person  shall  be  afforded  an  oppor- 
tunity to  give  an  appearance  bond  in  the  county  where  arrested,  is  a 
further  clear  Indication  that  costs  in  executing  criminal  process  were 
Intended  by  the  Legislature  to  be  materially  reduced;  also  to  the  same 
effect,  the  provision  that  for  certain  major  offenses  a  warrant  may  be 
issued  In  a  county  where  the  acciised  is  to  be  found,  returnable  to  the 
county  where  the  case  is  triable. 

While  all  warrants  are  to  be  directed  to  all  and  singular  the 
sheriffs  and  constables  of  the  State,  and  are  to  be  executed  only  as 
provided  by  said  Section  4,  that  does  not  mean  that  a  sheriff  or 
constable  may  not  proceed  to  the  county  where  the  arrest  is  made  and 
there  accept  custody  of  the  prisoner  from  the  officer  who  made  the 
arrest,  and  then  return  him  to  the  court  or  county  of  issuance,  but  It 
does  mean,  in  my  opinion,  timt  he  would  not  be  entitled  to  mileage  for 
the  distance  traveled  to  the  point  where  he  so  received  custody  of  the 
prisoner. 

While  1  am  now  of  the  opinion  that  a  constable  may  serve  criminal 
process  anywhere  in  the  coimty  in  which  his  district  is  located.  I  am 
not  entirely  free  from  doubt  on  the  point,  because  it  may  well  be  that 
he  would  be  limited  to  such  service  within  the  boundaries  of  the  district 
for  which  he  Is  elected,  especially  as  to  process  issued  in  another  county. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

June  11.  1941.— 441-326. 

CONSTABLES — PEES— COURT  ATTENDANCE 

QUESTION:  To  vhat  fees  are  constables  entitled  where  the  de- 
fendant pleads  guilty  before  a  justice  of  the  peace  and  when  the 
constable  is  summoned  to  testify  before  a  grand  Jury? 
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To  Hon.  PhiUip  D.  O'Connell,  State  Attorney,  Fifteenth  Judicial  Circuit, 
Harvey  Building,  West  Palm  Beach,  Florida: 

It  is  my  opinioti  that  constables  are  ordinarily  entitled  to  the  pay- 
ment of  a  fee  for  court  attendance  where  the  defendant  pleads  guilty 
before  a  Justice  of  the  Peace.  Section  4597,  C,  G,  L.,  1927,  provides 
that  the  fees  of  constables  shall  be  the  same  as  those  allowed  sheriffs 
for  like  services,  and  Section  4588,  C.  Q.  L.,  1927,  provides  for  the  fee 
to  be  charged  by  sheriffs  for  attendance  on  all  courts.  Williams  vs. 
State,  100  Ha.  1570,  131  So.  864,  and  Calhoun  vs.  Liddon,  103  Fla.  833, 
138  So.  389.  A  constable,  however,  may  not  be  entitled  to  a  fee  for 
attendance  at  court  when  his  attendance  is  not  necessary,  as  where 
it  is  positively  ascertained  that  the  defendant  wiD  plead  guilty  and 
where  there  are  no  duties  to  be  performed  by  the  constable  before  the 
court,  but  in  the  ordinary  case  the  mere  fact  that  a  defendant  is  esipected 
to  plead  guilty  does  not  seem  to  be  sufficient  to  remove  the  necessity 
of  the  constable's  attendance  at  court  so  as  to  deprive  him  of  such 
fee  for  attendance. 

It  is  further  my  option  that  constables  are  not  entitled  to  witness 
fees  or  mileage  when  summonsed  to  testify  before  a  grand  jury,  under 
paragraph  fd)  of  Section  43  of  Chapter  19554,  I^aws  of  Florida,  Acts 
of  1939,  which  provides  that  no  constable,  or  certain  other  officers,  shall 
be  entitled  to  witness  fees  or  to  mileage  when  summonsed  to  testify  In 
any  court  sitting  in  the  county  In  which  he  holds  office,  is  employed, 
or  has  his  residence.  The  Florida  Supreme  Court  a  few  weeks  ago  in 
Trawick  vs.  State,  146  Fla.  666,  1  So.  (2d)  641,  upheld  the  paragraph 
in  question,  llu's  opinion  Is  in  conformance  with  an  opinion  rendered 
by  tills  office  on  September  30,  1939,  and  reported  in  the  Biennial 
Report,  1939-1940,  page  88. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

April  19,  1941.— 041-225. 

CONSTABLES— MAY  NOT  ACCEPT  DEPUTY  SHERIFF 
APPOINTMEaJT 

QUESTION;  Is  it  illegal  for  a  constable  to  accept  an  appointment 
and  act  as  a  Deputy  Sheriff? 

To  Mr.  E.  E.  Brooks,  DeLeon  Springs.  Florida: 

The  former  Attorney  General  Fred  H.  Davis,  ruled  under  date  of 
August  15th,  1927,  that  the  above  was  illegal,  the  pertinent  part  of  his 
opinion  being  as  follows: 

"Section  15  of  Article  XVI  of  the  Constitution  of  the  State  of  Florida 
reads  as  follows: 

'Section  15.  No  person  holding  or  exercising  the  functions  of  any 
office  under  any  foreign  government,  under  the  government  of  the 
United  States,  or  under  any  other  State,  shall  hold  any  office  of  honor 
or  profit  under  the  goverimient  of  this  State;  and  no  person  shall  hold, 
or  perform  the  functions  of.  more  than  one  office  under  the  government 
cf  this  State  at  the  same  time;  provided,  notaries  public,  militia  officers, 
county  school  officers  and  commissioners  of  deeds  may  be  elected  or  ap- 
pointed to  fill  any  legislative,  executive  or  Judicial  office.' 

"A  deputy  sheriff  'performs  the  functions  of  the  duties  of  the 
office  of  sheriff  under  authority  of  law.  See  Sections  2881  to  2883 
of  the  Revised  General  Statutes  of  Florida.  As  a  deputy  sheriff  such 
officer  has  the  right  to   do   anj'thing  that   the   sheriff  can   do  except 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  55 


JUDICIARY  DEPARTMENT — Courts  of  Justices  of  the  Peace 

appoint  a  deputr.     See  Guarantee  Trust  Company  vs.  BudcUn^ton,  23 
Fia.  514. 

"It,  therefore,  appears  to  be  plain  that  it  is  against  the  spirit  as 
well  BS  the  letter  of  Section  15  of  Article  XVI  of  the  Constitution  of  this 
State  for  a  duly  elected  and  qualified  constable  to  accept  appointment 
as  and  perform  the  duties  of  deputy  sheriff." 

I  concur  in  the  conclusion  reached  In  the  opinion  quoted  above. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

October  29,  1941.— 041-627. 

CONSTABLES— MAY  NOT  ACCEPT  DEPUTY  SHERIFF 
APPOINTMENT 

QUESTION:  Is  it  permissible  for  a  person  to  be  a  Constable  and 
Deputy  Sheriff  at  one  and  the  same  time? 

To  Hon.  Murray  Sams,  State  Attorney,  DeLand,  Florida: 

Under  date  of  August  15,  1927  a  former  Attorney  General  rendered 
an  opinion  on  this  question,  the  pertinent  part  of  which  is  as  follows: 

"Section  15  of  Article  XVI  of  the  Constitution  of  the  State  of  Florida 
reads  as  follows: 

'Section  IS.  No  person  holding  or  exercising  the  functions  of  any  office 
under  any  foreign  government,  under  the  government  of  the  United 
States,  or  under  any  other  state,  shall  hold  any  office  of  honor  or  profit 
imder  the  government  of  this  State;  and  no  person  shall  hold,  or 
perform  the  functions  of,  more  than  one  office  under  the  government  of 
this  State  at  the  same  time;  provided,  notaries  public,  militia  officers, 
county  school  officers  and  commissioners  of  deeds  may  be  elected  or 
appointed  to  fill  any  legislative,  executive  or  judicial  office.' 

"A  deputy  sheriff  'performs  the  functions  of*  the  duties  of  the  office 
of  sheriff  under  authority  of  law.  See  Section  2881  to  2883  of  the  Re- 
vised General  Statutes  of  Florida.  As  a  deputy  sheriff  such  officer  has 
the  right  to  do  ansrthing  that  the  sheriff  can  do  except  appoint  a  deputy. 
See  Guarantee  Trust  Company  vs.  Buddington,  32  Pla.  514. 

"It,  therefore,  appears  to  be  plain  that  it  is  against  the  spirit  as  well 
as  the  letter  of  Section  15  ot  Article  XVI  of  the  Constitution  of  this  6tat« 
for  a  duly  elected  and  qualified  constable  to  accept  appointment  as  and 
perform  the  duties  of  deputy  sheriffs." 

On  April  19,  1941  I  concurred  in  the  conclusion  reached  in  the  above 
quoted  opinion  and  I  now  reaffirm  that  concurrence. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

January  9,  1942 — 042-15, 

CONSTABLES — POWERS  IN  CRIMINAL  PROCEEDINGS 
QUESTION:  (1  >     Do  constables  have  power  to  admit  to  bail  ? 

(2)  Do  constables  have  power  to  talce  and  aporove  bail  bonds 
(allowed  and  fixed  by  proper  officers) :  <a)  before  preliminary  hearing- 
(b)  after  preliminary  hearing;  and  (c>  after  conviction  and  sentence? 

(3)  Do  constables  have  power  to  take  and  approve  fine  and  costs 
iJonds? 
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(4)  Do  constables  have  power  to  take  and  receive  payment  of  fines? 

(5)  Do  constables  have  power  to  receive  convicted  defendants,  on 
commitment,  for  delivery  to  the  Sheriff? 

(6)  Do  constables  have  power  to  act  as  bailiffs  for  county  Judges' 
courts  during  term? 

(7)  Do  constables  have  power  to  summons  petit  jurors? 

To  Hon.  Bryan  Willis,  State  Auditor: 

(1)  Constables  have  no  power  to  admit  accused  or  arrested  per- 
sons to  bail,  except  insofar  as  authorized  by  statute  and  then  only  to 
the  extent  and  at  the  times  authorized  by  the  statute  (8  C.  J.  S.  85,  86, 
Section  40  >.    There  are  no  such  statutes  in  this  State. 

(2)  (a)  In  cases  where  constables  make  arrests  upon  a  warrant  or 
other  process  Issued  by  a  ccTirt  or  judicial  officer  (who  should  enter  the 
amount  of  the  bond  on  the  warrant  or  process)  they  have  power  to  take 
and  approve  bail  bonds  in  the  amount  fixed  by  the  court  or  judicial 
officer  and  entered  on  the  warrant  or  process.  <Ex  parte  Hatcher. 
86  Fla.  330,  98  Sc  72).  However,  where  arrests  are  made  without  a 
warrant  the  person  arrested  must  be  carried  before  some  magistrate 
without  unnecessary  delay,  who  should  fix  the  bond;  constables  are 
given  no  authority  to  fix  such  a  bond  (Section  23,  Chapter  19554,  Acts  of 
1939).  Where  the  person  is  arrested,  either  with  or  without  a  warrant, 
and  carried  before  a  magistrate  and  bond  is  allcjwed  for  appearance,  at  a 
later  date,  for  trial  or  preliminary  hearing,  such  bonds  must  be  approved 
by  the  sheriff  or  the  magistrate  hearing  the  case  and  cannot  be  taken 
and  approved  by  a  constable  (Section  8435,  C.  G.  Ij.;  Section  77,  Chapter 
19554,  Acts  of  1939) . 

(b)  After  the  preliminary  hearing  has  been  had  or  waived  and  the 
accused  is  held  for  trial,  in  the  proper  court,  and  bond  is  aJlowed,  such 
bead  is  required  to  be  taken  and  approved  by  the  sheriff  or  the  magistrate 
holding  the  preliminary  hearing  and  cannot  be  taken  and  approved  by 
a  constable  (Section  77,  Chapter  19554,  Acts  of  1939). 

(c)  Appeal  bonds,  allowed  after  conviction,  are  required  to  be 
approved  by  the  sheriff  or  the  judge  or  clerk  of  the  court,  if  the  court 
have  a  clerk,  and  cannot  be  taken  and  approved  by  a  c (instable  f  Section 
77,  Chapter  19554,  Acts  of  1939). 

(3)  Since  persons  convicted  and  sentenced  to  pay  a  fine  and  costs 
of  court  have  the  right,  on  being  taken  Into  custody,  to  give  bail  by 
bond  for  the  pajraoent  thereof,  which  bond  must  be  approved  by  the  court 
if  in  session  and  if  not  in  session  by  the  officer  charged  with  the  execu- 
tion of  the  judgment,  constables  who  have  properly  taken  the  convicted 
person  into  custody  for  the  purpose  of  delivery  to  the  sheriff,  may  take 
and  approve  bonds  for  fines  and  costs  so  long  as  they  have  custoxJy  of 
the  prisoner,  otherwise  they  have  no  power  to  take  and  approve  such 
bonds  (Sections  8294  and  8296,  C.  G.  L.;  Section  263,  Chapter  19554. 
Acts  of  1939) .  Upon  delivery  to  the  sheriff  the  constable  would  be  no 
longer  in  custody  of  the  prisoner  and  could  not  accept  fines  and  costs. 

(4)  Fines  imposed  by  justices  of  the  peace  and  county  judges' 
courts  must  be  received  by  the  Justice  of  the  peace  or  county  Judge,  It 
paid  before  ccromitment,  and  by  the  sheriff  after  commitment  (Section 
8444,  C.  G,  L.) .  Therefore,  constables  have  no  power  to  take  and  re- 
ceive voluntary  payments  of  fines.  However,  where  sentences  impose 
fines  executions  may  be  issued  thereon  as  on  Judgments  in  civil  actions. 
and  the  constable,  being  co -executive  officer,  may  execute  such  process 
if  it  is  placed  in  his  hands,  but  not  otherwise  (Section  263,  Chapter  19554, 
Acts  of  1939). 
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(5)  Constables  are  co-executive  officers  of  county  Judges'  and  Jus- 
tice of  the  peace  courts  (Sections  8294,  8296.  C.  G.  L.> ,  The  convicting 
court  upon  sentencing  the  defendant  is  required  to  forthwith  comniit 
him  to  the  custody  of  the  sheriff  (Section  282,  Chapter  19554,  Acts  of 
1939) ,  as  the  constable  is  a  co-executive  officer  of  the  Justice  of  the 
peace  and  county  judges'  courts  it  would  seem  that  he  may  deliver  the 
defendant  to  the  sheriff  or  his  jailer  under  commitment  from  the  court. 

(6)  Constables  cannot  act  as  bailiffs  for  ccTunty  Judges'  courts  dur- 
ing term.  The  statutes  require  the  sheriff  of  the  county  or  his  deputy 
to  "attend  each  term  of  the  .  ,  .  county  Judge's  court  in  hla  county," 
(Section  4573,  C.  G.  L,). 

(7)  Petit  Jurors  in  county  judges'  courts  in  counties  having  no 
county  court,  criminal  cuurt  or  court  of  record  are  required  by  statute 
to  be  summonsed  by  the  sheriff  and  cannot  be  summonsed  by  a  constable 
(Section  4468,  C.  G.  L.) .  Petit  Jurors  for  justice  of  the  peace  courts 
may  be  summonsed  by  the  constable  wMn  acting  as  executive  officer 
for  such  court,  or  by  the  sheriff  to  case  he  is  actfng^  as  executive  officer 
(Secticm  5228,  C.  G.  L.).  County  Judges'  courts  In  counties  having  county 
courts,  criminal  courts  or  courts  of  record  seldom  have  petit  jurors, 
therefore,  no  opinion  Is  expressed  hereto  as  to  them. 

COtJBTS  OF  JUSTICES  OF  THE  PEACE 

February  27,   1941.— 041-87. 

CONSTABLES — SERVICE  OP  PRCX^ESS 

QUESTION:  Has  a  Constable  to  one  District  of  a  County  authority 
to  serve  process  outside  of  his  District  and  charge  mileage  therefor? 

Hon.  S.  E.  Stone,  Sheriff,  Volusia  County,  DeLand,  Florida: 

This  office  has  for  many  years  taken  the  view  that  a  constable  has 
the  authority  to  serve  process  of  the  county  Judge's  court  and  Justice 
of  the  peace  courts  in  any  district  of  the  county  under  the  prc?vislons  of 
Section  4595,  Compiled  General  Laws  1927,  which  reads: 

"Any  constable  of  the  county  m  which  the  process  Issued  may  serve 
process  of  the  county  judge's  courts  and  Justice  of  the  peace  courts  to 
any  district  of  said  county  where  the  same  may  be  lawfully  served:  Pro- 
vided, he  shall  not  be  entitled  to  greater  mDeage  to  any  case  In  servtog 
writs  from  courts  of  Justices  of  the  peace  than  he  would  be  If  the  writ 
issued  from  such  court  in  the  district  In  which  such  constable  resides  and 
for  which  he  was  elected." 

A  constable  Is  the  executive  officer  of  the  court  of  the  Justice  of  the 
peace  district  m  which  he  is  elected,  and  as  such  Is  usually  given  pref- 
erence to  the  service  of  process  issuing  from  that  court,  but  this  is  not 
required  by  any  statute,  and  hence  the  Justice  of  the  peace  would  be 
within  his  legal  right  to  deliver  process  to  the  sheriff  or  to  another  con- 
stable of  another  district  if  he  saw  fit.  Similarly,  the  sheriff  is  the  execu- 
tive officer  of  the  county  Judge's  court,  and  as  such  Is  usually  given 
preference  m  the  service  of  process  issuing  from  that  court,  but  never- 
theless the  county  Judge  has  the  legal  right  to  determine  whether  he 
will  place  process  issuing  from  his  court  toto  the  hands  of  the  sheriff 
for  service,  or  toto  tiie  hands  of  a  constable  for  service. 

When  a  constable  serves  a  writ  issuing  from  the  court  of  a  justice 
of  the  peace  in  a  district  other  than  that  to  which  the  constable  resides, 
and  for  which  he  was  elected,  he  Is  entitled  to  no  greater  mileage  than 
if  the  writ  had  Issued  from  the  court  of  the  Justice  of  the  peace  to  the 
constable's  own  district,  to  accordance  with  the  proviso  to  Section  459S 
quoted  above. 
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March  16.  1942.— 042-131. 

CONSTABLES— SERVICE  OF  PROCESS 

QUESTION:  Are  constables  authorized  to  execute  criminal  and  civil 
process  issued  out  of  court  of  record  of  Escambia  County,  Florida? 

To  Hon,  George  Trawick,  Clerk,  Court  of  Records,  Pensacola,  Florida: 

Constables  do  not  have  general  authority  to  execute  criminal  and 
civil  process  issued  out  of  the  court  of  record  of  Escambia  county  as  the 
sheriff  is  the  executive  officer  of  that  court.  However,  there  seems  to 
be  one  exception  to  this.  In  actions  begun  in  your  court  against  defend- 
ants who  do  not  reside  in  Escambia  county  the  constables  have  authority 
under  section  2598,  R.  G.  S.,  ^amended  by  Chapter  9318,  Acts  of  1923, 
to  serve  process  on  such  defenBants.  This  would  seem  to  be  true  even 
if  the  defendant  is  found  in  Escambia  county.  The  condition  giving 
the  constables  authority  to  serve  the  process  is  that  the  defendant  is 
not  a  resident  of  Escambia  County. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

March  1,  1941.— 041-96. 

CONSTABLES— TERRITORIAL  JURISDICTION 

QUESTION;    What  official  powers  have  Constables? 

To  Hon.  Carl  Golden,  Cojistable,  District  No.  3,  Wildwood,  Florida: 

A  constable  ordinarily  has  no  official  powers  outside  of  his  own 
district,  unless  such  powers  are  expressly  or  impliedly  granted  by  the 
constitution  or  statutes. 

The  statutes  of  Florida  have  granted  to  constables  the  power  to 
serve  process  of  county  judges'  courts  and  justice  of  the  peace  courts 
in  any  district  of  his  county.  The  statute  giving  such  power  is  Section 
4595,  Compiled  General  Laws,  1927,  which  reads  as  follovra: 

"Any  constable  of  the  county  in  which  the  process  issued  may  serve 
process  of  the  county  judge's  courts  and  jiistice  of  the  peace  courts  in 
any  district  of  said  county  where  the  same  may  be  lawfully  served: 
Provided,  be  shall  not  be  entitled  to  greater  mileage  in  any  case  in  serv- 
ing writs  from  courts  of  justices  at  ■  the  peace  than  he  would  be  if  the 
writ  issued  from  such  court  in  the  district  in  which  such  constable  resides 
and  for  which  he  was  elected." 

Section  8323.  Compiled  General  Laws,  1927,  also  makes  it  lawful 
for  a  constable  to  arrest  and  take  into  custody  without  a  warrant  any 
person  who  in  the  presence  cf  the  constable  violates  any  of  the  penal 
laws  of  Florida  or  of  any  municipality,  and  the  statute  states  that  it 
shall  be  the  duty  of  such  constable  to  arrest  without  warrant  and  take 
into  custody  any  person  whom  he  has  reasonable  ground  to  believe  and 
does  believe  has  committed  any  felony,  or  whom  he  finds  in  the  act  of 
committing  any  felony  or  about  to  commit  any  felony,  or  engage  in  a 
fight  or  other  breach  of  the  peace. 

In  my  opinion  the  power  of  the  constable  to  make  arrests  under  this 
section  extends  throughout  his  county,  and  is  not  Umited  to  the  con- 
stable's own  district. 
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May  6.  1942.— 042-220. 

CONSTABLES— TERRITORIAL  JURISDICTION 

QUESTION:  (1)  Can  a  constable  go  outside  of  his  district  or  county 
to  apprehend  or  return  a  prisoner? 

(2)  Can  he   go   outside   of  the   State   to   apprehend   or  return  a 

prisoner? 

(3)  In  either  case  fl)  or  (2)  above,  how  does  he  bill  and  charge 
the  county  for  mileage? 

To  Hon.  O.  A.  Worley,  State  Attorney,  Miami,  Florida: 

Answering  first  question: 

A  constable  can  go  outside  of  his  district  or  county  to  apprehend  or 
return  a  prisoner  in  the  following  cases: 

fa)  He  may  serve  process  Issuing  out  of  county  Judge's  or  Justice 
of  the  peace  courts  anywhere  In  the  county  in  which  his  district  is  located. 

cb)  In  hot  pursuit  he  may  follow  an  accused  or  one  in  process  of 
being  arrested,  until  apprehending  his  charge,  anywhere  in  the  State. 

<c)  Having  arrested  a  prisoner  upon  a  warrant  sent  to  him  from 
an  Issuing  district  or  county  other  than  his  own,  the  constable  may  re- 
turn the  person  arrested  to  the  magistrate  or  Judge  who  Issued  the  war- 
rant. In  these  cases,  however,  where  a  constable  arrests  a  prisoner  upon 
a  warrant  Issued  outside  of  and  coming  from  a  scmrce  outside  of  his 
county,  the  better  and  customary  practice  has  been  for  the  arresting 
officer  of  the  Couri;  issuing  the  warrant,  to  come  to  the  place  of  deten- 
tion In  the  county  of  arrest  where  the  prisoner  has  been  placed,  to  get 
the  prisoner  and  return  him  or  her  to  the  issuing  county. 

If  the  prisoner  Is  not  entitled  to  make  bail,  or  does  not  forthwith 
furnish  bail  in  this  third  class  of  cases,  a  constable  would  ordinarily  be 
the  officer  used  to  return  the  prisoner  to  the  authority  issuing  the  war- 
rant only  in  cases  originating  from  a  Justice  of  the  peace  court. 

In  the  exercise  of  the  authority  possessed  by  county  commlssloneis 
In  the  several  counties  to  approve  and  pass  upon  the  bills  of  constables, 
and  in  order  that  the  county  issuing  the  warrant  might  pay  its  moneys 
only  to  its  own  arresting  officers  for  apprehending,  arresting,  and  re- 
turning to  charging  county:  it  would  seem  that  constables  of  the  Ji^tlce 
of  the  peace  court  issuing  a  warrant  could  be  required  to  return  their 
own  prisoners  not  arrested  in  hot  pursuit,  from  asylum  counties  within 
the  State.  (That  is  return  them,  as  distinguished  from  arresting  th-em.) 
The  doing  of  this  that  is,  requiring  constables  to  return  their  own 
prisoners  from  asylum  counties  within  the  State,  Involves  a  trilateral 
policy  in  the  matter  of  arresting  and  returning  prisoners  cmtside  of  the 
constable's  county,  to- wit: 

First,  the  policy  of  sending  the  warrant  to  the  county  where  the 
accused  Is,  for  service  by  an  arresting  officer  of  that  county.    This  is 

compulsory  in  all  cases  except  when  the  accused  is  being  hotly  pursued. 

Second,  the  policy  of  the  constable  making  the  arrest  on  a  warrant 
coming  from  another  county,  delivering  his  prisoner  to  his  own  jail  for 
asylum,  until  the  sheriff  or  constable  of  the  county  or  district  issuing  the 
warrant  shaU  come  to  return  the  prisoner  to  the  proper  warrant  conflne- 
ment  place.    (The  making  of  an  arrest  upon  such  a  warrant  has  to  be 
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done  by  the  constable  or  sheriff  of  the  county  where  the  prisoner  is  to  be 
foiind.  but  whether  or  not  the  officer  making  the  arrest  hu.ds  the  prisoner 
for  the  arresting  officer  of  the  county  issuing  the  warrant,  is  a  matter 
of  pohcy  and  is  not  compulsory  either  way.) 

Third,  the  policy  of  county  commissioners  allowing  the  return  of  a 
prisoner  to  the  warrant  issuinR  source,  hy  an  officer  nf  another  county 
instead  of  one  of  its  own  county  constables,  the  possibility  of  excess  fee 
collections  by  their  own  constables  being  affected  and  curtailed  it  the 
asylum  county  or  arresting  county  constable  is  allowed  to  return  the 
prisoner  to  the  county  issuing  the  warrant.  • 

Because  of  the  matters  and  things  heretofore  pointed  out  and  dis- 
cussed, and  inasmuch  as  a  person  arrested  has  the  ri?ht  to  make  bail  at 
the  place  where  arrested,  if  his  caise  presents  a  bailable  offense  <Ex  Parte 
Hatcher,  86  Fla.  330.  98  So.  72) ,  and  since  a  constable  is  not  permitted 
to  charge  constructive  mileage  and  co\ild  not  do  so  in  cases  where  he 
goes  to  return  a  prisoner  who  had  been  arrested  in  a  county  other  than 
his  own,  where  such  nrlsoner  is  rpipa-^ed  nn  bond  in  the  cnuntv  nf  his 
arrest;  the  determination  of  definite  policies  for  their  constables  to 
follow  in  arresting,  apprehending,  returning,  and  receiving  persons  and 
prisoners  charged  with  crime,  becomes  important  to  the  counties  and  to 
the  constables,  as  the  arresting  officers. 

Answering  second  question: 

A  constable  stands  upon  the  same  footing  as  any  c?ther  agent  au- 
thorized by  the  Governor  in  the  power  possessed  for  going  outside  of  the 
State  to  apprehend  and  return  a  Florida  prisoner.  He.  of  course,  has 
no  authority  by  virtue  of  his  office  of  constable  outside  of  the  State,  and 
such  authority  as  he  acquires  in  serving  request  for  extradition  from 
this  State  in  another  State  comes  by  virtue  of  the  provisions  of  Section 
22  of  Chapter  20460,  Laws  of  Florida.  Acts  of  1941,  in  which  it  is  provided 
that  "whenever  the  Governor  d  this  State  shall  demand  a  person  charged 
with  crime,  etc.,  from  the  executive  authority  of  any  other  State,  etc.,  he 
shall  issue  a  warrant  under  the  seal  of  this  State  to  some  agent,  com- 
manding him  to  receive  the  person  so  charged  if  delivered  to  him,  and 
convey  him  to  the  proper  officer  cf  the  county  in  this  State  In  which  the 
offense  was  committed." 

A  constable,  therefore,  to  be  able  to  go  outside  of  the  State  to  appre- 
hend or  return  a  prisoner,  must  go  as  an  agent  of  the  Governor.  The 
question  of  whether  or  not  the  constable  may  seek  from  the  Governor 
requisition  for  extradition  of  a  prisoner  in  another  State  is  answered  by 
Section  23  of  Chapter  20460,  supra.  I  hold  that  he  comes  within  the 
term  or  word  "baUiff"  used  in  this  Section  23,  and  may  present  to  the 
Governor  his  written  application  for  a  requisition;  provided,  however, 
that  his  application  so  presented  must  be  accompanied  by  the  affidavit 
or  certificate  of  his  prosecuting  attorney  in  his  county,  to  the  effect 
that  the  ends  of  justice  require  the  arrest  and  return  of  the  person  for 
whom  such  extradition  is  being  sought. 

This  latter  applies  in  cases  where  extradition  is  being  sought  for 
one  who  is  accused  of  crime.  It  does  net  apply  in  cases  where  requisition 
for  extradiction  is  being  presented  against  one  that  has  been  convicted 
of  a  crime  in  this  State  and  escaped  to  another  state.  A  constable  is 
not  vested  by  the  statute  with  any  authority  in  this  latter  class  of  cases. 

Answering  third  question; 

Constables'  fee  bills  under  the  provisions  of  Section  2899,  Revised 
General  Statutes,  4597,  Compiled  General  Laws,  Permanent  Supplement, 
being  Section  4,  Chapter  3106,  Acts  of  1879,  as  amended  by  Section  1  of 
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Chapter  14673.  Acts  of  1931,  are  those  set  forth  In  Section  4588.  Com- 
piled General  laws,  (Sec.  2891,  Revised  General  Statutes)  as  compen- 
sation for  sheriffs,  and  apply  and  are  chargeable  by  constables,  because 
of  the  provlsicn  of  the  above  referred  to  1931  Act,  where  the  Legislature 
states  that  "the  fees  of  constables  shall  be  the  same  as  are  at  this  time 
allowed  sheriffs  for  like  services." 

There  is  very  little  difference  between  the  fees  provided  for  In  Sec- 
tion 4588,  Compiled  General  Laws,  (Sec.  2891,  Revised  General  Statutes) 
being  Section  1  of  Chapter  10091,  Acts  of  1925,  and  the  1941  Amendment 
to  this  last  referred  to  Act.  This  1941  Amendment  contains  a  new 
schedule  of  fees  for  sheriffs.  See  in  support  of  this  holding.  Williams 
V,  State,  100  Fla.  1567,  125  So.  358,  same  case  on  rehearing,  100  Pla.  1570, 
131  So.  864. 

t  interpret  the  mileage  charge  allowable  to  a  constable  to  be  as 
follows: 

"Mileage  distance  to  be  estimated  from  the  court  house  door  to 

point  of  execution  of  process,  per  mile,  each  way,  IZV^i" 
this  means  12 '/^(f  per  mile  for  the  constable  going  and  returning,  when 
making  an  arrest  himself. 

"Removal  of  prisoner  to  or  from  jail,  per  mile,  each  way,  12Vii-" 
I  interpret  this  to  mean  a  mileage  of  12  Vz^  going  and  returning  for  Uie 
constable  when  he  goes  to  return  a  prisoner  in  Eisylum  in  another  county 
of  the  State,   or  in  another   district   of   his   ccTunty  together,  under  the 

opinion  of  the  Supreme  Court  of  this  state  in  Traylor  vs.  State 

Pla. 9  So.  <2nd)  417,  with  a  one  way  mileage  for  the  prisoner. 

COCBTS  OF  JUSTICES  OF  THE  PEACE 

April  U,  1942.— 042-169. 

JUSTICES  OF  THE  PEACE— ABOLISHMENT  OP  DISTRICT 

QUESTION;  Is  the  Board  of  County  Commissioners  of  any  county 
authorized  to  reduce  the  number  of  Justice  of  the  Peace  Districts  in  that 
county  to  two  where  such  districts  do  not  include  all  of  the  area  of  that 
county?  This  question  appUes  particularly  to  Hillsbarough  County  where 
there  now  are  three  Justice  of  the  Peace  Districts,  one  being  the  Plant 
City  area,  one  being  the  Wimauma-Riverview  area  and  the  third  covering 
the  greater  Tampa  area? 

To  Ron.  J.  Rex  Farrior,  State  Attorney,  Tampa,  Florida: 

Article  V,  Section  21  of  the  Constitution  of  HcTrlda  provides: 

"The  County  Commissioners  of  each  coimty  shall  divide  it  into  as 
many  Justice  districts,  not  less  than  two,  as  they  may  deem  necessary. 
There  shall  be  elected  one  justice  of  the  peace  for  each  of  the  said  dis- 
tricts.   He  shall  hold  his  office  for  four  years." 

Section  5210,  Compiled  General  Laws,  1927,  provides  as  follows: 

"The  Board  of  County  Commissioners  of  each  county  shall  divide 
their  respective  counties  into  as  many  Justice  districts,  not  less  than  two, 
as  they  may  deem  necessary,  and  as  near  as  practicable  the  limits  of 
said  districts  shall  be  cc?-extensive  with  the  limits  of  one  or  more  election 
districts  of  the  respective  counties." 

The  provisions  of  the  constitution  and  statute  above  quoted  require 
that  the  whole  of  the  county  be  embraced  within  two  or  more  Justice  of 
the  Peace  districts.    The  only  direction  vested  in  the  County  Ccmmisslon- 
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ers  is  to  determine  whether  the  whole  of  the  county  shall  be  included 
within  the  Constitutional  minimum  of  two  Justice  precincts  or  whether 
the  whole  of  the  county  shall  be  divided  into  a  greater  number  of  such 
districts. 

Your  attention  is  directed  to  the  provision  of  Section  5212,  Compiled 
General  Laws  1927.  wherein  it  is  in  substance  provided  that  where  there 
exists  In  a  county  a  Justice  of  the  Peace  district  for  which  there  is  no 
elected,  qualified  or  commissioned  Justice  of  the  Peace,  the  County  Com- 
missioners of  such  county  shall  attach  the  territory  of  such  Justice  of 
the  Peace  district  to  the  territory  of  some  adjacent  Justice  of  the  Peace 
district  which  has  a  Justice  of  the  Peace. 

The  applicable  provisions  of  the  Constitution  and  statutes  of  this 
State  contemplate  that  the  citizenry  of  each  section  of  a  county  shall 
be  included  within,  and  have  access  to.  the  jurisdiction  of  the  Justice 
of  the  Peace  district. 

Your  attention  is  directed  to  the  opinion  of  the  Supreme  CcTurt  of 
Florida  In  the  case  of  Conyers  vs.  State,  123  So.  817  (text  818>,  wherein 
the  court  held: 

"The  office  of  the  Justice  of  the  Peace  is  a  constitutional  office  and 

the  incumbent  of  such  office  is  a  constitutional  officer.  When  a  Justice 
of  the  Peace  has  been  elected  and  qualified  to  serve  in  any  district,  his 
office  cannot  be  abolished  during  the  term  for  which  he  has  been  elected." 

Should  the  County  Commissioners  of  Hillsborough  County  desire  to 
abolish  one  of  the  three  Justice  of  the  Peace  districts  referred  to  in  your 
letter,  and  attach  the  territory  within  the  district  desired  to  be  abolished 
to  the  territory  of  an  adjacent  Justice  of  the  Peace  district,  Euch  action 
could  not  become  effective  during  the  term  of  office  for  which  the  Justice 
of  the  Peace  in  the  affected  district  had  been  elected. 

COVBTS  OF  JUSTICES  OF  THE  PEACE 

August  27.  1942.— 042-425. 

JUSTICES  OP  THE  PEACE— CRIMINAL  JURISDICTION 

QUESTION:  Do  justices  of  the  peace  in  any  of  the  counties  of  the 
state  having  a  population  of  less  than  50,000  according  to  the  last  pre- 
ceding state  census  have  any  criminal  trial  Jurisdiction? 

To  Hon.  Brmn  Willis,  State  Auditor: 

This  question  must  be  determined  from  a  construction  of  the  pro- 
visions of  Florida  Statutes.  1941,  which  seems  to  have  changed  existing 
laws  slightly.  Where  a  general  revision  of  the  laws  has  been  made  by 
the  re-enactment  of  them  into  a  general  statute  any  change  made  in 
such  re-enactment  becomes  the  law,  although  prior  laws  may  be  looked 
to  in  case  construction  of  such  statutes  become  necessary.  Where  the 
language  of  such  revision  is  plain  and  unambiguous  it  must  be  construed 
without  resort  to  the  original  statutes,  ilnman  v.  Davis,  124  Pla.  298, 
169  So.  741.  59  C.J.  1098,  8  648).  When  sections  36.01,  Florida  Statutes, 
1941,  which  provides  the  Jurisdiction  of  county  Judges  and  sections  37.01 
and  37.02,  Florida  Statutes,  1941,  which  provide  the  Jurisdiction  of  Jus- 
tices of  the  peace,  are  construed  together,  we  find  no  provision  giving 
trial  Jurisdiction  in  criminal  cases  to  Justices  of  the  peace  in  any  cmmty 
having  a  population  of  50.000  or  less  according  to  the  last  preceding  state 
census.  Although  this  may  be  a  change  from  the  existing  Jurisdiction 
prior  to  the  adoption  of  the  Florida  Statutes.  1941.  the  provisions  of  such 
new  statute  seem  too  clear  to  admit  of  any  other  construction. 
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I  do  not  thtnk  that  the  adoption  of  the  Florida  Statutes,  1941, 
effected  any  change  in  the  status  oJt  the  jurisdiction  being  exercised  by 
justices  of  the  peace  under  Chapters  18.003,  19,264,  19,348,  19.426,  19.459 
and  19,560,  Laws  of  Florida.  Acts  of  1939,  and  Chapter  20,655,  Laws  of 
Florida,  Acts  of  1941,  as  such  laws  seem  to  be  local  In  their  nature  and 
were  not  affected  by  the  adoption  of  the  Florida  Statutes,  1941,  if  in 
fact  they  were  local  laws;  however,  this  office  does  not  feel  that  it  is 
necessary  for  it  to  pass  upon  the  constitutionality  of  the  above  acts. 

COUBTS  OF  JUSTICES  OF  THE  PEACE 

February  10,  1941.— 041-52. 

JUSTICES  OP  THE  PEACE — PEES 

QUESTION:     To  what  fees  are  Justices  ctf  the  Peace  entitled? 

To  Hon.  George  M.  Moore,  Justice  of  the  Peace.  Titusville,  Florida: 

Section  5237  Compiled  General  Laws  provides  that:  "The  fe^  of  a 
Justice  of  the  Peace  shall  be  the  same  as  those  of  the  Clerk  of  the  Circuit 
Court  for  similar  services," 

The  Florida  Supreme  Court,  in  State,  ex  rel.  Murphy  v.  Harllee,  100 
Fla,  1562,  131  So.  866,  held  that  this  section  was  in  effect  as  to  justices 
of  the  peace  being  the  same  as  Section  3084  of  Revised  General  Statutes. 
even  though  it  had  been  amended  as  to  Clerks  of  the  Circuit  Court. 

COURTS  OP  JUSTICES  OF  THE  PEACE 

August  27,  1942.— 042-437. 

JUSTICES  OF  THE  PEACE — PEES 

QUESTION;  Are  the  fees  of  Justices  of  the  Peace  under  Section 
61.26,  Florida  Statutes,  1941,  determined  by  the  schedule  of  fees  set  out 
in  Section  28.24,  Florida  Statutes,  1941.  or  by  some  other  schedule? 

To  Hon.  Bryan  Willis,  State  Auditor: 

The  Florida  Statutes,  1941,  was  one  enactment;  and  section  81.26 
thereof  refers  to  the  fees  "of  the  clerk  of  the  circuit  court  for  similar 
services"  which  are  provided  by  section  28.24  of  said  statutes.  Both 
sections  being  in  the  same  general  enactment  at  statutes,  section  81.26 
fixes  fees  of  justices  of  the  peace  to  "be  the  same  as  those  of  the  clerk  of 
the  circuit  court  for  similar  services",  meaning  the  fees  that  were  allowed 
by  the  same  general  enactment  and  not  by  prior  or  subsequent  statutes, 
f State  vs.  Harllee,  100  Fla.  1562.  131  So.  866).  Therefore,  the  fees  set 
out  in  section  28.24,  Florida  Statutes,  1941,  are  the  fees  referred  to  by 
section  81.26  of  said  Statutes. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

August  27,  1942.— 042-423. 

JUSTICES  OF  THE  PEACE,  COUNTY  JUDGES— FEES  AND  PER  DIEM 

QUESTION:  1.  Does  the  per  diem  for  court  attendance  of  clerks 
of  the  Circuit  Courts,  provided  by  Section  28.24,  Florida  Statutes.  1941. 
apply  to  county  judges  under  Section  36.17  of  said  statutes,  and  to  justices 
of  the  peace  under  Section  81.26  of  said  statutes,  which  sections  of  the 
statutes  adopt  by  reference  said  Section  28.24,  from  which  to  determine 
fees? 


64  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


JDDICIABT  DEPABTMENT — Courts  of  Justices  of  the  Peue 

2.  Do  the  county  Judges'  lees  set  out  In  Sub- Section  <3)  of  Section 
36.17  apply  to  services  in  all  matters  in  the  county  judges'  courts  or  to 
matters  in  probate  only? 

To  Hon.  Bryan  Willis,  State  Attditor: 

1.  The  per  diem  allowed  clerks  of  the  circuit  courts  for  court  at- 
tendance by  Section  28.24,  Florida  Statutes,  1941,  ts  not  made  applicable 
to  county  judges,  under  Section  36.17  of  said  statutes,  and  to  justices  of 
the  peace,  under  section  81.26  of  said  statutes.  This  was  the  holding  of 
the  Attorney  General  in  an  opinion  rendered  on  June  19,  1939  (1939-1940 
Report,  Page  52)  and  no  change  having  been  made  in  the  taw  in  this 
respect  by  the  adoption  of  the  Florida  Statutes,  1941,  I  see  no  reason 
to  depart  from  that  opinion.  Furthermore,  the  county  judges  and  jus- 
tices of  the  peace  when  trying  cases  are  not  acting  in  a  similar  capacity 
as  is  the  clerk  c?f  the  circuit  court  in  this  connection, 

2.  The  county  judges'  fees  set  out  in  sub-section  C3)  of  Section  36.17 
Florida  Statutes,  1941,  apply  to  services  in  all  matters  in  the  county 
judge's  court  Insofar  as  applicable.  There  Is  no  distinction  made  between 
probate  matters  and  other  matters  in  this  connection  by  the  Florida 
Statutes,  1941.  Several  of  the  stated  fees  are  by  their  nature  limited  to 
probate  and  guardianship  matters;  however,  other  provisions  may  be 
applicable  to  other  kinds  of  proceedings.  Where  these  fees  are  appUcable 
similar  fees  under  Section  28.24,  Florida  Statutes,  1941,  would  not  apply. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

May  8,  1942.— 042-230. 

JUSTICES  OF  THE  PEACE— FEES— DISCHARGE  OF  ACCUSED  ON 
PRELIMINARY  HEARING 

QUESTION:  (a)  Where  a  Justice  of  the  Peace  holds  a  preliminary 
hearing,  to  determine  whether  the  accused  should  be  held  for  trial  in 
either  the  Circuit  Court  or  the  County  Court,  but  discharges  him  for 
lack  of  evidence,  is  he  entitled  to  compensation;  and 

(b)     If  he  is  not  entitled  to  compensation  from  the  County,  then  la 
it  legal  for  him  to  require  a  deposit  for  costs  by  the  complaining  wi 
and  retain  it  when  the  accused  is  discharged  for  lack  of  evidence? 

To  Hon.  Orion  C.  Parker,  Jr.,  State  Attorney,  Tallahassee,  Ha.: 

Had  the  Justice  of  the  Peace  held  the  accused  for  trial  in  either  the' 
Circuit  Court  or  County  Court  and  no  information  was  filed  nor  Indict- 
ment found,  the  Justice  of  the  Peace  would  not  be  entitled  to  compen- 
sation under  and  by  virtue  of  Section  8488,  Compiled  General  Laws,  1927. 
Only  the  costs  for  executing  the  warrant  would  be  payable  under  this 
section. 

A  former  Attorney  General,  on  September  11.  1934  (1933-1934  Report, 
p»age  255)  held  that  Justices  of  the  Peace  and  County  Judges  were  not 
entitled  to  compensation  from  the  county  when  the  accused  is  discnarged 
on  preltoinary  hearing.  It  is  evident  that  the  purpose  and  Intent  of 
Section  8488,  supra,  was  to  prevent  the  running  up  of  a  fee  bill  by  a 
committing  magistrate  through  wrongful  arrests  and  binding  over  for 
trial.  If  the  committing  magistrate  be  allowed  to  cause  the  arrest  of  a 
person  and  then  discharge  him  for  want  of  sufficient  evidence  the  same 
purpose  would  be  accomplished.  I,  therefore,  find  no  sufficient  reason 
to  depart  from  the  opinion  of  my  predecessor  in  office. 

The  Supreme  Ccurt  of  Florida  in  the  case  of  Osceola  County  vs. 
State,  114  Fla.  875,  155  So.  119,  expressly  held  that  the  provisions  ttf 
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Section    8490,    Compiled   General   Laws    1927,    have    no   applicability   to 

crimes  of  a  public  nature.  II  said  section  has  no  applicability  to  a  crime 
of  a  public  nature,  then  the  provisions  of  said  section  for  requiring  the 
complaining  witness  to  advance  costs  must  be  confined  only  to  those 
directly  affecting  the  complaining  witness.  In  the  same  case  the  Court 
held  that  a  felony  must  be  considered  a  crime  of  a  public  nature.  This 
of  itself  limits  the  application  to  misdemeanors  affecting  the  complaining 
witness.  I  am,  therefore,  of  the  opinion  that  a  Justice  of  the  Peace  can 
only  require  a  deposit  for  costs  by  the  complainmg  witness  in  such  crltneB 
as  are  not  considered  of  a  pubhc  nature.  In  this  connection  a  fomwf 
Attorney  Oeneral,  on  February  11,  1935  (1935-1936  Report,  page  260) 
held  that  the  proper  procedure  would  tie  for  the  committing  magistrate 
to  turn  over  to  the  County  all  such  costs  paid  in  advance  or  a  sufficient 
amount  of  said  payment  to  cover  all  costs  in  the  case  and  then  bill  the 
County  for  payments  to  him  as  in  other  cases.  I  likewise  see  no  sufficient 
reason  to  depart  from  this  rule. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

February  10,  1S41.— 041-61. 

JUSTICES  OF  THE  PEACIE— PEES— HOIKING  PRELIMINARy 

HEARING 

QUESTION:  (1)  Is  there  a  provision  of  law  in  this  State  providing 
that  a  justice  of  the  peace  is  entitled  to  a  fee  for  holding  a  preliminary 
hearing  in  either  a  felony  or  misdemeanor  case  other  than  the  statutory 
fees  allowed  for  issuance  of  affidavit,  warrant,  subpoenas,  etc.,  as  allowed 
the  Clerk  of  the  Circuit  Court  for  similar  services? 

(2>  Under  Section  8536,  Compiled  General  Laws,  is  a  coroner  en- 
titled to  the  three  dollar  fee  for  issuing  a  death  certificate,  where  a 
coroner's  jury  is  summoned? 

To  Hon.  E.  C.  Johnston.  Justice  of  the  Peace.  Gainesville,  Florida: 

<1)  Inasmuch  as  Justices  of  the  peace  were  not  entitled  to  fe^ 
under  the  common  law,  no  fees  can  be  charged  unless  specifically  pro- 
vided for  by  statute. 

Section  5237.  Complied  General  Laws,  provides: 

"The  fees  of  a  justice  of  the  peace  shall  be  the  same  as  those  of 

the  clerk  of  the  circuit  court  for  similar  services." 

The  Florida  Supreme  Court  in  State  ex  rd,  Murplyr  vs.  Harllee, 
100  Pla.  1562,  131  So.  866,  held  that  such  fees  were  those  created  by 
Section  3084,  Revised  General  Statutes,  which  section  is  set  forth  as 
a  note  to  Section  5237,  Compiled  General  Laws.  In  the  schedule  set 
forth  in  that  section,  there  is  no  item  referring  to  holding  a  preliminary 
hearing  as  you  mention  in  your  letter. 

It  is  therefore  my  opinion,  since  no  other  statute  has  been  found 
allowing  a  justice  of  the  peace  to  charge  a  fee  for  such  a  service,  that 
such  a  fee  cannot  be  charged.  It  may  be  mentioned  in  this  connection 
that  Section  5237(1)  and  Section  5237(2),  Compiled  General  Laws, 
Supplement,  provide  for  fees  for  "Attendance,  preliminarj*-  hearing 
or  trial,"  but  these  statutes  are  applicable  only  to  counties  having  a 
population  of  more  than  100,000,  and  hence  are  not  applicable  to 
Alachua  County. 

(2)  A  coroner  may  charge  only  such  fees  as  are  permitted  by  a 
statute.     Section  8536,  Complied   General  Laws,  provides  for  a  fee  of 
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three  dollars  for  viewing  a  dead  body  and  issuing  a  death  certificate, 
where  a  coroner's  Jury  is  not  summoned,  and  wheYe  the  deceased  was 
not  attended  by  a  physician  in  the  last  illness,  but  there  is  no  provision 
for  charging  a  fee  for  issuing  a  death  certificate  where  those  condi- 
tions are  not  fulfilled,  as,  for  instance,  where  a  coroner's  jury  is  sum- 
moned. This  section  was  clearly  explained  by  the  Florida  Supreme  Court 
in  the  very  recent  case  of  State  ex  rel.  Mahon  vs.  Cary,  196  So.  694, 
where  the  court  said: 

"Section  8536,  supra,  provides  the  compensation  for  judicial  officers 
when  acting  as  coroners  and  that  section  clearly  contemplates  two  dif- 
ferent courses  of  procedure.  For  viewing  the  body  and  issuing  death 
certificate  only,  he  is  entitled  to  $3  and  the  mileage  designated.  But 
where  the  coroner  finds  it  necessary  to  summons  a  jury  then  for  sum- 
monsing the  jury,  holding  an  inquest  and  making  return  thereon,  he  is 
allowed  the  same  fees  as  are  provided  by  law  for  sheriffs,  clerks  of  the 
circuit  court  for  similar  services  and  $5  per  day  and  twenty-five  cents 
per  one -hundred  words  of  testimony  actually  taken,  reported  and  filed 
in  the  office  of  the  clerk  of  the  circuit  court." 

I  have  not  found  any  statute  providing  for  the  charging  of  a  fee 
for  the  issuance  of  a  death  certificate  by  a  coroner,  where  a  coroner's 
jury  is  summoned,  and  therefore  it  is  my  opinion  that  under  such  cir- 
cumstances a  fee  cannot  be  charged. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

June  11,  1941.— 041-325. 

JUSTICES  OP  TEIE  PEACE— JURISDICTION  OP  MISDEMEANORS 

QUESTION:  Chapter  18002,  Laws  of  1937,  restricted  misdemeanor 
trial  jurisdiction  to  certain  county  judges  in  counties  under  50,000 
population.  Chapter  19459,  Acts  of  1939,  restored  misdemeanor  trial 
jurisdiction  to  Justices  of  the  Peace  in  counties  having  a  population  of 
from  14,500  to  15,000,  according  to  the  last  State  census.  Is  such  Act 
a  general  or  local  law  and  is  it  constitutional? 

To  Hon.  M.  L.  Calvin,  Justice  of  the  Peace,  Melbourne,  Florida: 

The  Florida  Supreme  Court  in  State  vs.  Perrell,  130  Pla.  26,  177 
So.  181,  and  State  vs.  Leon  County,  133  Fla.  68,  182  So.  639,  held  that 
Chapter  18003  was  valid  as  a  general  law  even  though  not  applicable  to 
counties  having  a  population  of  50.000  or  more.  Article  m.  Section  20. 
of  the  State  Constitution  prohibits  the  Legislature  from  passing  any 
special  or  local  law  regulating  the  jurisdiction  of  any  class  of  officers, 
•Hie  Supreme  Court  has  frequently  held  invalid  as  local  laws  population 
acts  applicable  to  counties  within  a  population  range  as  narrow  as  500, 
which  is  the  range  of  Chapter  19459,  Acts  of  1939.  Until  the  Supreme 
Court  or  other  court  of  competent  jurisdiction  has  held  a  population 
act  to  be  Invalid  as  a  local  law  such  act  is  pr^umed  to  be  valid  and 
should  be  regarded  as  operative. 

COURTS   OF  JUSTICES  OF  THE   PEACE 

March  21,  1941.— 041-155. 

JUSTICES  OP  THE  PEACE— JUHISDICTrON  OP  MISDEMEANORS 

QUESTION:  Is  a  Justice  of  the  Peace  in  Levy  County  within  his 
jurisdiction  in   trying   misdemeanors  in   accordance  with   Section   8289, 
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CompHed  General  Laws  of  Florida,  1927.  if  there  is  a  counts  judge's  court 
but  no  county  court  or  criminal  court  of  record? 

To  Hon.  Jame.%  M.  English,  Justice  of  the  Peace.  Willtston.  Florida: 

Section  8289,  C.  G.  L.,  1B27,  was  amended  by  Chapter  18002,  Acts 
of  1937,  which  reads  as  follows: 

"Section  1.  That  Section  5995.  Revised  General  Statutes  of  Florida. 
1920,  same  lieing  Section  8289.  Compiled  General  t^ws  of  Florida.  1927, 
be  and  It  is  hereby  amended  to  read  as  follows: 

'In  counties  where  there  are  no  County  Courts  or  Criminal  Courts 
of  Record,  the  County  Judges  shall  have  power  to  hold  a  court  to  try 
and  determine  all  misdemeanors  committed  in  their  respective  counties, 
punishable  by  fine  not  exceeding  Five  Hundred  f $500. 00)  Dollars  or 
by  Imprisonment  not  exceeding  six  f6>  months,  or  by  Ijoth  such  fine 
and  Imprisonment,' 

"Section  2.  Nothing  contained  in  this  Act  shall  be  construed  to 
in  any  wise  affect  the  present  criminal  Jurisdiction  of  Justices  of  the 
Peace  in  any  county  of  the  State  of  Florida  having  a  population  of 
over  50.000  according  to  the  last  preceding  State  census. 

"Section  3,  That  all  proceedings  or  cases  now  pending  In  the 
Justice  of  the  Peace  Courts  shall  not  be  affected  by  the  provisions  of 
this  Act." 

Levy  County,  of  course,  had  a  population  of  less  than  50,000. 
according  to  the  State  census  of  1935,  and  so  the  1937  amendment. 
assuming  it  to  be  valid,  is  in  force  in  your  county.  Tliis  1937  Act  has 
the  effect  of  transferring  the  trial  Jurisdiction  of  misdemeanors,  from 
the  Justices  of  the  Peace  to  the  county  Judges  in  countleii  like  yours 
under  50,000  population  according  to  the  last  State  census,  where  there 
are  no  county  courts  or  criminal  courts  of  record,  and  when  such  mis- 
demeanors are  punishable  by  a  fine  not  exeeedini?  $500  or  by  imprison- 
ment not  exceeding  six  months,  or  by  txtth  fine  and  imprisonment. 

Tile  practical  effect  of  this  Act  is  to  eliminate  the  criminal  trial 
jurisdiction  of  Justices  of  the  Peace  in  such  counties. 

The  matters  contained  in  this  letter  coriform  with  the  opinion 
rendered  by  my  predecessor  on  June  26.  1937.  which  opinion  is  reported 
In  the  1937-1938  Biennial  Report  of  the  Attorney  General.  Page  70. 

COURTS  OF  JUSTICES  OF  THE  PEACE 

April  15th.  1941.— 041-196. 

JUSTICES  OF  THE   PEACE— TRIAL  JURISDICTION 

QUESTION:  Do  Justices  of  the  Peace  have  trial  Jurisdiction  of 
criminal  cases  where  fine  does  not  exceed  $100.00  or  Imprisonment  does 
not  exceed  three  months? 

To  Hon.  J.  LeRoy  Smith,  Justice  of  the  Peace.  Distrtct  No.  I, 
Dade  City.  Florida: 

While  Chapter  18002  of  the  Acts  of  1937  takes  away  the  entire 
criminal  trial  Jurisdiction  of  the  Justice  of  the  Peace  in  counties  where 
there  are  no  county  courts  or  criminal  courts  of  record,  it  does  not 
repeal    Section   5996    Revised    General    Statutes    (Sec.   8290.   C.    G.   L.) 

which  states  that   in   counties  where   there   are   county  courts.  Justice 
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of  the  peace  shall  have  power  to  hold  a  court  to  try  and  detexinine 
all  misdemeanors  committed  in  their  respective  districts,  punishable 
by  line  not  exceeding  $100.00  or  Imprisonment  not  exceeding  three 
months  or  by  both  such  fine  and  imprisonment. 

The  punishment  provided  by  Section  7793  C.  G.  L.  comes  within 
the  jurisdiction  of  the  Justice  of  the  Peace  in  any  county  where  there 
is  a  county  court.  In  Pasco  County,  which  has  a  county  court,  you 
as  Justice  of  the  Peace,  would  have  jurisdiction  of  a  charge  under 
Section  7793  C.  G.  L. 

JirRORS  AND   JURY  USTS 

May  22.  1941.— 041-282. 

JURORS—PEES  OP   CLERKS— PAYMENT 

QUESTION:  Are  the  clerks  of  the  various  courts  entitled  to  any 
compensation  for  services  rendered  in  connection  with  Section  4482, 
Compiled  General  Laws,  1927.  and,  if  so,  would  such  compensation  be 
governed  by  Section  4867,  Compiled  General  Laws.  1927? 

To  Hon.  W.  M.  Wainnyright,  State  Auditor: 

I  call  your  attention  to  the  fact  that  Section  4482.  Compiled  General 
laws,  1927.  is  Paragraph  4  of  Chapter  4121,  Acts  of  1893.  which  was  an 
Act  relating  to  the  obtaining  of  money  for  the  payment  of  jurors  and 
witnesses  in  behalf  of  the  State. 

I  also  call  your  attention  to  Section  4867,  Compiled  General  Laws, 
which  provides  for  the  basis  upon  which  fees  may  be  charged  by  the 
clerks  of  the  court, 

I  do  not  find  anything  in  said  Section  4867  which  covers  moneys 
disbursed  by  the  clerk  of  the  court  pursuant  to  Section  4482.  supra. 
The  only  schedule  in  Section  4867.  supra,  which  might  purport  to  cover 
moneys  disbursed  under  Section  4482.  is  the  schedule:  "Moneys,  receiv- 
ing into  registry  and  paying  out  •  *  •  "  This,  in  my  opiiUon,  has 
reference  to  moneys  paid  into  the  registry  of  the  court,  and  moneys 
transmitted  to  the  clerk  of  the  court  pursuant  to  the  provisions  of 
Chapter  4121,  supra,  does  not  constitute  moneys  received  into  the 
registry. 

It  is  my  opinion,  therefore,  that  the  clerks  of  the  various  courts  are 

not  entitled  to  any  compensation  for  services  rendered  in  connection 
with  Section  4482,  Compiled  General  Laws,  1927. 

JURORS  AND  JURY  LISTS 

August  4.  1942.— 042-378. 

JURORS — FEES — ^WHEN  EXCUSED 

QUESTION:  When  a  person  is  subpoenaed  for  jury  duty  and  noti- 
fied to  appear  on  a  certain  date  and  does  appear  in  the  Judge's  Chambers 
prior  to  the  convening  of  court  and  requests  the  Judge  to  excuse  him 
from  jury  duty,  and  the  Judge  does  excuse  him  from  jury  duty,  and  the 
Juc^e  does  so  prior  to  the  convening  of  court,  is  such  person  entitled 
to  receive  the  per  diem  and  mileage  fees  allowed  by  statutes  to  be  paid 
to  jurors?  In  this  case  the  person  summoned  for  jury  duty  never  actually 
served  on  a  jury,  having  been  excused  prior  to  the  convening  of  court 
as  above  stated. 
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To  Hon.  J.  M.  Lee,  Comptroller: 

Section  40.24.  Florida  Statutes.  1941.  Axes  the  compensation  of  Jurors 
and  in  so  doing  it  provides: 

"Grand  and  petit  jurors  are  the  regular  panel  and  iurors  summoned 
to  complete  a  itiry  after  the  regular  panel  is  exhausted  .  .  .  shall  receive 
for  each  day  of  active  attendance  upon  the  court,  $3.00  ...  In  addition 
to  the  compensation  above  provided,  all  Jurors  shall  receive  five  cents 
per  mile  for  every  mile  necessarUy  traveled  in  going  to  and  returning 
from  court  by  the  nearest  practicable  route." 

You  will  note  that  this  section  of  our  statute  contemplates  that 
whenever  a  Juror  is  summoned  and  travels  the  necessary  mileage,  that 
he  is  entitled  to  be  paid  regardless  of  whether  or  not  he  actually  serves. 
The  idea  being  to  compensate  him  for  expenses  in  attending  court  and 
even  though,  in  this  instance,  the  Juror  did  not  actually  serve,  it  was 
necessary  for  him  to  travel  to  the  courthouse  and  to  report  to  the 
judge.  I  think  it  immaterial  that  the  Judge  excused  him  in  cliambers 
rather  than  when  he  was  actually  occupying  the  bench,  and.  although 
the  Juror  did  not  serve  a  complete  day,  the  statute  provides — 

"All  fractional  parts  of  a  day  shall  be  counted  as  a  day." 

I  am,  therefore,  of  the  opinion  that  a  juror  who  has  been  lawfully 
summoned  but  who  is  excused  by  the  Judge  prior  to  the  convening  of 
court,  would  be  entitled  to  receive  per  diem  and  mileage. 


CHAPTER  V 
CIVIL  PRACTICE  AND  PROCEDURE 

LEGAL    AND    OFFICIAL   ADVERTISEMENTS 

Pcbruflry  6,  1941.— 041-38. 

LKGAL  ADVERTISEaaENT— PUBUCATION  OF  NOTICES 

QUISTION:  (1)  Is  the  publication  of  a  legal  advertisement  (pre- 
sumed to  be  witliin  the  purview  of  Chapter  14830.  Acts  1931)  on  January 
8,  1941,  legal  if  newspaper  was  entered  as  second  class  mall  matter  on 
May  9,  1940? 

(2)  May  a  newspaper,  which  was  entered  as  second  class  mail 
matter  on  May  9,  1940,  be  selected  by  the  County  Commissioners,  on 
February  11,  1941,  as  the  newspaper  in  which  to  publish  notice  of  the 
sale  of  lands  for  the  unpaid  taxes  for  1940? 

(3)  May  the  County  Commissioners,  in  selecting  a  newspaper  in 
which  to  publish  the  notice  of  sale  of  lands  for  unpaid  taxes,  receive 
competitive  bids  as  to  newspaper  charges  for  the  publication  of  such 
tax  list  and  enter  mto  contracts  with  publMiers  pursuant  thereto? 

To  Mr.  John  C.  Winslett.  Editor,  The  Jackson  Countv  Floridan, 
Marianna,  Florida: 

(l>  I  presume  that  when  you  speak  of  newspaper,  you  mean 
daily  or  weekly  publication  reporting  news  of  local  or  foreign  Interest, 
or  both,  intended  for  the  general  reading  public.  This  being  the  defi- 
nition given  by  our  Supreme  Court  in  the  cases  of  State  el  rel.  Yaeger, 
et  al.,  vs.  Rose,  93  Fla.  1018,  U4  So.  373:  Culclasure  vs.  Consolidated 
Bond  &  Mortgage  Co.,  et  al.,  94  Fla.  764,  114  So.  540.  The  holdings  in 
these  cases,  of  course,  relate  to  publication  In  a  newspaper  in  order 
to  obtain  constructive  service  under  Section  4895,  Compiled  General 
Laws,  1927. 

The  statutes  and  laws  applicable  and  which  must  be  con^dered 
in  answering  the  above  questions  are: 

Section  969  C.  O.  L.  <756  B.  G.  S.)  as  amended  by  Section  3,  Chapter 
14572,  Acts  1929,  insofar  as  applicable,  provides  that  the  County  Com- 
missioners of  the  county  "at  their  first  regular  meeting  in  February 
of  each  year"  shall  select  a  newspaper  within  which  to  publish  the 
advertisement  of  the  delinquent  tax  list  "and  the  newspaper  so  selected 
shall  have  been  continuously  published  in  the  county  for  a  period  of 
not  less  than  one  year  prior  to  its  selection."  This  section  further  pro- 
vides that  "the  newspaper  charges  for  advertising  shall  be  fifteen  cents 
per  line  for  the  four  insertions,  per  single  column,"  but  no  charge  shall 
be  made  for  the  head  notice. 

Chapter  14830,  Acts  of  1931,  Insofar  as  applicable  provides  as 
follows: 

(a)  "No  notice  or  publication  required  to  be  published  in  a  news- 
paper ...  of  sale  of  property,  real  or  personal,  for  taxes  ...  or  any 
other  publication  or  notice  pertaining  to  the  affairs  of  the  State  or  any 
coimty,    municipality   or   other    political   subdivision    thereof,   shall    be 
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deemed  to  have  been  published  in  accordance  with  the  statutes  providing 
for  such  publication  unless  the  same  shall  have  been  published  for  the 
prescribed  period  of  time  required  for  such  publication,  in  a  newspaper 
which,  at  the  time  of  such  publication,  shall  have  been  continuously 
published  at  least  once  each  week  and  shall  have  been  entered  as  second 
class  mail  matter  at  a  post  office  in  the  county  where  published  for  a 
period  of  one  year  next  preceding  the  first  insertion  of  such  publication." 

(b)  It  is  further  provided  in  said  Act  that  no  legal  publication  of 
any  kind,  nature  or  description,  as  defined  above,  shall  be  valid  or 
binding  or  held  to  be  in  compliance  with  the  statutes  providing  for 
such  publication,  unless  the  same  shall  have  been  published  in  accord- 
ance with  the  provisions  of  Chapter  14830,  Acts  1931. 

If  a  newspaper  had  not  been  entered  as  second  class  matter  for 
one  year  prior  to  the  publication  of  a  legal  notice  embraced  in  Chapter 
14830,  Acts  1931,  the  publication  would  seem  to  be  illegal  under  Section 
2  of  said  Chapter,  although  the  newspaper  might  have  been  published 
for  more  than  one  year.  If  it  had  not  been  published  for  one  year, 
then  it  would  also  be  illegal  for  that  reason.  This  seems  to  answer  the 
first  question. 

On  first  reading  it  might  appear  that  the  provisions  of  the  taxing 
laws  as  amended  in  1929  were  in  conflict  with  the  provisions  of  the 
1931  Act  and  were,  therefore,  repealed  by  Section  4  of  said  1931  Act, 
which  repealed  "all  laws  and  parts  of  laws  in  conflict  with"  said  Act. 
But  upon  further  thought  it  seems  to  me  that  statutes  regarding  the 
selection  of  a  newspaper  are  not  necessarily  in  conflict  with  statutes 
regarding  the  pubUcation  of  the  actual  notice.  Therefore,  it  is  my 
view  that  County  Commissioners  are  required  to  select  a  newspaper, 
which  at  the  time  of  selection,  has  been  published  once  each  week  for 
more  than  one  year  and  tiiat  the  newspaper,  at  the  time  of  the  first 
insertion  of  the  publication,  must  also  be  qualified  under  the  1931  Act, 
which  not  only  requires  its  publication  once  each  week  for  a  period  of 
one  year,  but  that  it  shall  have  been  entered  as  second  class  mall 
matter  for  a  period  of  one  year  prior  to  said  publication.  To  hold 
that  the  1931  law  is  in  conflict  with  the  provisions  of  the  1929  law 
regarding  selection  of  newspapers,  we  would  be  forced  to  hold  that 
the  selection  of  a  newspaper  by  County  Commissioners  for  the  purpose 
of  publishing  a  tax  list  was  so  closely  connected  with  the  publication  of 
the  tax  list  itself  as  to  be  practically  one  and  ttie  same  thing.  It  seems 
to  me  that  the  selection  of  a  newspaper  and  the  publication  of  the 
notice  are  entirely  separate  matters.  Furthermore,  the  Supreme  Court, 
in  the  case  of  Townsend  vs.  Brown,  69  Fla.  155,  67  So.  S69,  held  that 
the  requirement  as  to  selection  of  newspapers  for  publication  of  tax 
lists  was  merely  directory  and  not  mandatory  and  if  the  selection  was 
not  made  in  February  it  might  later  be  made.  It  has  also  been  held 
that  after  a  selection  of  a  newspaper  that  the  County  Commissioners 
might  reconsider  the  question  and  redesignate  (See  Parker  vs.  Evening 
News  Publishing  Co.,  54  Fla.  544,  45  So.  309,  and  Bowden  vs.  Rlcker, 
70  Fla.  154.'  69  So.  694) . 

(2)  The  proper  answer  to  the  second  question  would  be  that  the 
County  Commissioners  might  select  any  newspaper,  at  their  meeting  in 
February,  for  the  publication  of  the  delinquent  tax  list,  provided  said 
paper  had  been  published  as  required  by  law  for  more  than  one  year, 
alttiough  it  had  not  been  entered  as  second  class  matter  for  a  full  year, 
provided  that  it  will  have  been  entered  as  second  class  matter  for  a 
year  at  the  date  of  the  first  publication  of  the  notice. 

(3)  The  third  question  on  first  reading  appears  to  exclude  any 
possibility  of   receiving  bids  for   the   publication,   as   the   compensation 
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for  the  publication  is  definitely  stated  at  fifteen  cents  per  line,  etc. 
If  the  amount  to  be  paid  is  definitely  determined  by  law,  then  1  see 
no  reason  or  basis  for  asking  for  bids  and  if  a  newspaper  selected  by 
the  County  Commissioners  was  not  willing  to  publish  the  advertise- 
ment for  the  compensation  allowed  by  the  State  it  could  only  refuse 
the  offer.  I  see  no  basis  for  asking  for  bids  unless  I  construe  the 
statute  as  setting  a  maximum  amount  and  allowing  the  County  Com- 
missioners to  make  a  contract  at  a  less  figtire.  Even  If  I  construe  the 
statute  as  fixing  a  maximum  compensation  and  not  as  fixing  the  com- 
pensation itself,  it  seems  that  the  County  Commissioners  should  receive 
bids  making  them  returnable  the  day  of  selection  of  newspaper.  There 
would  seem  to  be  no  reason  for  receiving  bids  after  selection.  The 
statute  fixes  the  compensation  for  advertising  in  the  following  words; 
"The  newspaper  charges  for  advertising  shall  be  fifteen  cents  per  line 
for  the  four  insertions,  per  single  column,"  which  seems  definite.  To 
read  into  that  provision  that  the  advertisement  shall  be  Ttot  more  than 
fifteen  cents  per  line  would  seem  to  go  beyond  the  usual  rules  of  con- 
struction of  statutes.  This  seems  to  be  supported  by  an  expression  in 
Parker  vs.  Evening  News  Publishing  Co.,  54  Fla.  544,  45  So,  309,  text 
310,  where  the  court  said; 

"The  rates  to  be  paid  and  method  of  payment  are  fixed  by  law." 
It  therefore  seems  that  the  third  question  should  be  answered  in  the 
negative. 

The  County  Commissioners  do  not  seem  to  lose  their  connection 
with  the  matter  when  they  designate  a  newspaper  and  if  there  should 
be  need  of  further  consideration  and  even  of  a  redes ignation,  the  same 
may  be  made  by  them.  See  Parker  vs.  Evening  News  Publishing  Co., 
supra,  and  Bowden  vs.  Ricker,  70  Fla.  154,  69  So.  694.  The  designation 
of  the  newspaper  does  not  amount  to  a  contract  with  the  designated 
paper.    See  above  cases. 


LEGAL,   AND   OFFICIAL    ADVERTISEMENTS 

fiCay  27,  1942.— 042-258. 

LEGAL  ADVERTISEMENTS— RATES 

QUESTION:  May  newspapers  charge  different  rates  for  legal  ad- 
vertising than  those  set  forth  as  fifty  cents  per  square  inch  for  the 
first  insertion  and  twenty- five  cents  per  square  inch  for  each  subsequent 
insertion  in  Chapter  20264,  Acts  of  1941? 

To  Hon.  E.   W.  Scarborough,  Director,  State  Beverage  Department: 

Sub-Section  3  of  Chapter  20264,  Acts  Of  1941,  provides; 

"Where  the  regular  established  minimum  commercial  rate  per  square 
inch  of  the  newspaper  publishing  such  official  public  notices  or  legal 
advertisements  is  in  excess  of  the  rate  herein  stiptilated,  said  minimum 
commercial  rate  per  square  inch  may  be  charged  for  all  such  legal 
advertisements  or  official  public  notices  for  each  insertion,  includhig 
notices  of  all  governmental  bodies  or  agencies." 

Obviously,  from  the  above,  the  rate  can  be  different  because  of  Sub- 
Section  3  of  Section  1. 
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CIVIL  PRACTICE  AND  PROCEDURE— DlTorce,  Alimony  and  Custody  of 

Children 

DIVORCE.  ALIMONY  AND  CUSTODY  OF  CHILDREN 

February  14.  1941—041-72. 

MILITARY  SERVICE— SUSPENSION  OP  ALIMONY  PAYMENTS 

QUESTION:  Will  alimony  payments  be  suspended  if  the  man  ts 
inducted  into  military  service? 

To  Mr.  EUis  F.  Davis,  Attomey-at'Lam,  Kisstmmee,  Florida: 

I  call  your  attention  to  the  Soldiers'  and  Sailors'  Civil  Relief  Act 
of  1940,  particularly  to  Section  201.  which  provides: 

"At  any  stage  thereof  any  action  or  proceeding  In  any  court  in 
which  a  person  in  military  service  Is  involved,  either  as  plaintiff  or 
defendant,  during  a  period  of  such  service  or  within  sixty  days  there- 
after may,  in  the  discretion  of  the  court  in  which  It  is  pending,  on  its 
own  motion,  and  shall,  on  application  to  it  by  such  person  or  some 
persons  on  his  behalf,  be  stayed  as  provided  in  this  Act,  unless,  in  the 
opinion  of  the  court,  the  ability  of  the  plaintiff  to  prc^ecute  the  action 
or  the  defendant  to  conduct  his  defense  is  not  materially  affected  by 
reason  of  his  mUltary  service." 

I  also  call  your  attention  to  Section  203  of  said  Act  which  provides: 

"In  any  action  or  proceeding  commenced  in  any  court  against  a 
person  in  military  service,  before  or  during  the  period  of  such  service, 
or  within  sixty  days  thereafter,  the  court  may.  In  its  dicretion,  on  its 
own  motion,  or  on  application  to  it  by  such  person  or  some  persons 
on  his  behalf  shall,  imless  in  the  opinion  of  the  court  the  ability  of 
the  defendant  to  comply  with  the  judgment  or  order  entered  or  sought 
is  not  materially  affected  by  reason  of  his  military  service — stay  the 
execution  of  any  judgment  or  order  entered  against  such  person,  as 
provided  in  this  Act." 

Under  the  Constitution  the  Federal  Government  is  expressly  granted 
the  power  to  maintain  an  army  and  navy  and,  therefore.  Congress  may 

prescribe   conditions    under   which    persons    in   military    service   of    the 
United  States  shall  be  subject  to  process  of  the  courts. 

It  is  my  opinion,  therefore,  that  the  power  to  grant  a  stay  of 
proceedings,  such  as  the  postponement  of  alimony  payments  wherein 
a  person  In  military  service  is  involved,  is  largely  within  the  discretion 
of  the  court.  I  do  not  mean  by  this  that  there  is  an  automatic  sus- 
pension or  postponement  as  to  civil  obligations  during  military  service, 
but  only  that  the  parties  In  the  military  service  may  apply  to  the  court 
to  stay  all  proceedings  for  the  enforcement  of  a  civil  obligation. 

EMINENT  DOMAIN 

June  6,  1941.^<41-315. 

AUTHORITY— BROWARD  COUNTY  PORT  AUTHORITy 

QUESTION:  Has  the  Broward  County  Port  Authority  the  right  to 
condemn  privately-owned  property  so  that  the  same  could  be  sold  to 
certain  oil  companies  for  tank  farms  which  would  contrtbute  to  the 
further  growth  of  Port  Everglades?  The  Port  Authority  does  not  con- 
tend that  the  land  to  be  condemned  is  necessary  for  the  purposes  of 
the  Port  District? 


T4  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


CIVIL  PRACTICE  AND  PEOCE0URE— Eminent   Domain 

To  Mt.  R.  R.  Sanders,  Attorney  for  BrowarS  County  Port  Authority, 
Fort  Lauderdale,  Florida: 

Chapter  17506,  Special  Acts  of  1935,  as  amended  by  Chapter  18442, 
Special  Acts  of  1937,  provides  that  the  Port  Authority  may  acquire  by 
grant,  purchase,  gift,  devise,  condemnation  •  •  •  all  property,  real  or 
personal  •  ♦  *  within  the  said  Port  District  which  the  Port  Authority 
shall  determine  to  be  necessary  for  the  purposes  of  said  Port  District. 

In  view  of  the  fact  it  is  admitted  that  the  land  would  be  condemned, 
not  for  purposes  necessary  to  the  district,  but  for  the  betterment  of 
the  town  of  Port  Everglades,  the  Broward  County  Port  Authority  has 
no  right  to  Institute  condemnation  proceedings  for  any  such  reason, 

EMINENT   DOMAIN 

August  19.  1941.— 041-460. 

PROCEDURE— FLORIDA  BOARD  OP  FORESTRY  AND  PARKS 

QUESTION:  What  is  the  correct  chronological  procedure  to  be 
followed  by  the  Florida  Board  of  Forestry  and  Parks  in  eminent  domain 
proceedings? 

To  Hon.  H.  J.  Malsberger,  State  Forester, 
Florida  Forest  and  Park  Service: 

The  1941  Legislature  enacted  two  acts  relating  to  eminent  domain — 
Chapters  20304  and  20930.  Chapter  20304  relates  to  eminent  domain 
proceedings  instituted  by  counties  of  the  State  and  other  bodies  while 
Chapter  20930  makes  uniform  the  general  proceedings  in  eminent  domain. 
Tile  Florida  Board  of  Forestry  and  Parks  may  institute  such  proceed- 
ings under  these  chapters. 

Chapter  20900,  Acts  of  1941,  provides  that  the  Florida  Board  of 
Forestry  (the  name  of  which  was  changed  by  Chapter  20419  to  "Florida 
Board  of  Forestfy  and  Parlts")  may  acquire  private  property  for  State 
parks.  State  forests  or  rights-of-way  for  State  park  or  State  forest  roads 
and  for  exercising  other  authorized  powers  and  duties.  In  the  manner 
provided  by  law  for  the  condemnation  of  private  property  by  counties. 

Under  Chapter  20930,  the  board  would  fUe  a  verified  petition  In 
the  Circuit  Court  of  the  county  in  which  the  property  sought  to  be 
condemned  lies,  setting  forth  various  matters  which  are  described  In 
Section  1  of  that  Act.  Upon  the  filing  of  a  petition,  the  Clerk  of  the 
Circuit  Court  issues  a  notice  to  the  defendants  named  in  the  petition 
and  all  others  concerned,  to  appear  in  the  court  on  a  day  named  in 
the  notice  not  less  than  twenty-eight  nor  more  than  sixty  days  from 
the  date  thereof.  If  it  appears  that  issues  must  be  tried,  the  Judge  of 
the  Circuit  Court  is  required  to  try  the  cause  immediately:  such  as  in 
the  determination  of  the  amounts  to  be  awarded  for  the  land  condenmed. 

Under  Chapter  20304  provision  is  made  for  the  filing  of  a  declara- 
tion of  taking  to  be  filed  by  the  petitioner  in  the  proceedings  declaring 
that  the  lands  are  thereby  taken  for  the  use  of  the  petitioner.  This 
Chapter  deals  chiefly  with  the  right  to  take  possession  and  title  In 
advance  of  final  judgments  In  the  proceedings. 

In  other  words,  the  Florida  Board  of  Forestry  and  Parks  is  em- 
powered to  institute  condemnation  proceedings,  as  above  set  forth  imder 
Chapter  20930  and  if  the  board  desires  to  take  possession  of  the  lands 
and  title  in  advance  of  the  final  judgment,  the  board  may  undertake 
the  proceedings  outlined  In  Chapter  20304. 


CHAPTER  VI 
JUDICIAL  PROOF 


EVIDENCE 


February  28,  1941,-041-92. 


PHOTOGRAPHIC  REPRODUCTIONS— ADMISSIBILITY 

QUESTION:  (1)  May  photographic  (recordak)  reproductions  be 
admitted  as  evidence  In  place  of  original  records  which  have  been 
intentionally  destroyed  for  the  sole  purpose  of  effecting  good  admin- 
istration in  the  Unemployment  Compensation  Division  of  the  Florida 
Industrial  Commission? 

(2)  What  is  the  necessity  for  statutory  amendment  clearly  au- 
thorizing the  admissibility  of  such  photographic  reproductions  in  Florida 
Courts? 

To  Florida  Ijidustrial  Commission: 

(1)  The  Legislature  of  this  State  has  not  as  yet  enacted  legislation 
specifically  authoriping  the  admission  in  evidence  of  photographic  re- 
productions of  original  documents  or  records  as  primary  evidence. 

Insofar  as  such  reproductions  might  be  admissible  as  such  evidence 
in  any  court  of  the  United  States  and  in  any  court  established  by  Act 
of  Congress,  I  am  of  the  opinion  that  they  would  be  admissible  under 
28  U.  S.  C.  Section  695,  28  U.  S.  C.  A.  Section  695. 

In  this  connection  the  United  States  Circuit  Court  of  Appeals,  2nd 
Cii-cuit,  in  the  case  of  United  Slates  vs.  Manton  tl938)  lOT  Fed.  2d 
834,  844,  cited  by  you  in  your  request  for  opinion  made  the  following 
comments  and  ruling  with  reference  to  such  reproductions: 

"The  Trial  Court  over  objection  admitted  in  evidence  what  are 
called  recordak  facsimiles  of  checks.  The  objection  made  to  this  ruling 
of  the  court  is  that  such  facsimiles  do  not  constitute  the  best  evidence. 
These  recordaks  are  photostatic  reproductions  of  the  face  of  checks  which 
have  been  paid;  and  they  were  offered  as  evidence  of  such  payments. 
It  is  argued  that  the  original  checks  themselves  were  the  best  evidence 
and  that  their  absence  should  have  been  accounted  for  as  a  prerequisite 
to  the  admission  of  the  recordaks.  With  this  contention  we  cannot 
agree.  These  recordaks  are  made  and  kept  among  the  records  of  many 
banks  in  due  course  of  business  and  are  within  the  words  of  28  U.  S.  C. 
Section  695,  28  U.  S.  C.  A.  Section  695.  Their  accuracy  is  not  questioned. 
They  represent,  in  the  course  of  a  year,  perhaps  millions  of  transactions, 
No  one  at  all  familiar  with  bank  routine  would  hesitate  to  accept  them 
as  practically  conclusive  evidence.  As  proof  of  payment,  they  constitute 
not  secondary  but  primary  evidence." 

Unfortunately,  we  do  not  have  a  similar  statute  in  this  state,  and 
therefore,  the  opinion  in  the  Manton  case,  while  persuasive,  would  not 
be  a  controlling  authority  were  a  similar  question  to  be  raised  in  our 
State  Courts. 

In  the  case  of  Firestone  Service  Stores  vs.  Wynn,  179  So.  175,  178, 
our  Supreme  Court  has  said ; 
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"Undoubtedly  the  best  evidence  of  the  contents  of  a  written  LnstrU' 
tnent  consists  in  the  actual  production  of  the  instrument  itself,  and  the 
general  rule  is  that  secondary  evidence  of  its  contents  cannot  be  ad- 
mitted until  the  non-production  of  the  original  has  been  satisfactorily 
accounted  for." 

TTiis  decision  and  the  rule  announced  by  it  brings  up  the  question 

of  what  would  constitute  a  satisfactory  accoiuiting  for  the  non- production 
of  the  original  record.  Your  problem  contemplates  an  intentional  and 
deliberate  destruction  of  the  original  instruments  or  records  (pay  order 
cards). 

In  this  connection  we  quote  the  following  from  Wigmore  on  Evi- 
dence, Vol.  n.  Page  1416: 

"If  It  should  appear  that  the  party  desiring  to  prove  a  document 
had  himself  destroyed  it,  with  the  object  of  preventing  its  production 
in  court,  the  evidence  of  its  contents,  which  he  might  then  offer,  could 
probably  be  regarded  as  in  all  likelihood  false  or  misleading.  It  is 
with  this  extreme  cause  in  mind  that  a  few  courts  have  inconsiderately 
laid  down  an  unconditional  rule  that  the  proponent's  intentional  de- 
struction of  the  document  bars  him  from  evidencing  its  contents  in 
any  other  way. 

"But  it  is  ob\ious  that  there  may  be  many  cases  of  intentional 
destruction  which  do  not  present  the  above  extreme  features.  The  in- 
tentional destruction  may  clearly  appear  to  have  been  natural  and 
proper,  or  it  naay  be  merely  open  to  the  bare  suspicion  of  fraudulent 
suppie.ssion ;  and  in  such  cases  the  evidence  of  its  contents  should  be 
received,  subject  to  comment  on  the  circumstances. 

"The  view  now  generally  accepted  is  that  (1)  a  destruction  in  the 
ordinary  course  of  business,  and,  of  course,  a  destruction  by  mistake, 
is  sufficient  to  allow  the  contents  to  be  shown  as  in  other  cases  of  loss, 
and  that  (2)  a  destruction  otherwise  made  will  equally  suffice,  pro- 
vided the  proponent  first  removes,  to  the  satisfaction  of  the  judge,  any 
reasonable  suspicion  of  fraud." 

In  other  words,  the  cause  or  motive  of  the  destruction  is  then  the 
controlling  fact  which  must  determine  the  admissibility  of  evidence  in 
such  cases.  The  principal  object  of  the  rule  appears  to  be  the  pre- 
vention of  fraud.  Where  then  the  Intentional  destruction  of  original 
records  is  for  the  sole  purpose  of  effectmg  good  admmistration  and  is 
adopted  as  a  regular  routine  in  the  ordinary  course  of  administering 
the  affairs  of  the  office  maintaining  such  records,  the  element  of  fraud 
would  be  removed  and  the  circumstances,  in  my  opinion,  would  consti- 
tute a  satisfactory  accounting  for  the  non -production  of  the  original 
records. 

This  view  is  supported  by  the  following  quotations  from  the  Manton 
case,  supra: 

"But  putting  all  this  aside,  the  best  evidence  rule  should  not  be 
pushed  beycnd  the  reason  upon  which  it  rests.  It  should  be  'so  ap- 
phed,'  as  the  Supreme  Court  held  in  an  early  case,  'as  to  promote 
the  ends  of  justice,  and  guard  against  fraud  or  imposition,*  Renner 
vs.  Bank  of  Columbia,  9  Wheat,  581,  597,  6  L.  Ed.  166.  See  also  United 
States  vs.  Reyburn,  6  Pet.  352,  366,  8  L.  Ed.  424;  Minor  vs.  Tillotaon, 
7  Pet.  99,  100,  8  L,  Ed  621,  The  rule  is  not  based  upon  the  view  that 
the  so-called  secondary  evidence  is  not  competent,  since,  if  the  best 
evidence  is  shown  to  be  unobtainable,  secondary  evidence  at  once  be- 
comes  admissible.     And  if  it   appears,   as  it   does  here,   that  what   is 


BIENNIAL  REPORT  OP  THE  ATTORNEY  OENEBAL  17 


JUDICIAL  PROOF— Evidence 

called  the  secondary  evidence  Is  clearly  equal  in  probative  value  to 
what  is  called  the  primary  proof,  and  that  fraud  or  imposition,  reason- 
ably, is  not  to  be  feared,  the  reason  upon  which  the  best  evidence  rule 
rests  ceases,  with  the  consequence  that  in  that  situation  the  rule  itself 
must  cease  to  be  applicable.  .  .  . 

"An  over -technical  and  strained  application  of  the  best  evidence 
rule  serves  only  to  hamper  the  inquiry  without  at  all  advancing  the 
cause  of  truth.  'The  fundamental  basis,"  the  Supreme  Court  has  said. 
'upon  which  all  rules  of  evidence  must  rest — if  they  are  to  rest  upon 
reason — is  their  adaptation  to  the  successful  development  of  the  truth.* 
Funk  vs.  U,  S..  290  U.  S.  371.  372.  381,  54  S.  Ct.  212.  215.  78  L.  Ed.  369." 

The  foregoing  view  is  further  supported  by  the  following  quotation 
from  the  opinion  of  the  Supreme  Court  of  Florida  In  the  case  of  Neylans 
vs.  Hemdon,  84  So.  89,  90: 

"If  any  suspicion  hangs  over  a  lost  instrument,  or  that  it  Is  de- 
signedly withheld,  a  rigid  inquiry  should  be  made  into  the  reasons  of 
its  nonproduction.  But.  where  there  is  no  such  suspicion,  all  that  should 
be  required  is  reasonable  diligence  to  obtain  the  original.  The  loss  of 
it  must  be  made  out  to  the  satisfaction  of  the  court.  The ^ law  exacts 
nothing  unreasonable  in  such  a  case.  If  parole  proof  of  the  loss  estab- 
lishes the  fact  with  reasonable  certainty,  or,  as  it  is  stated  by  some  of 
the  authorities,  if  the  proof  establishes  a  strong  probability  of  its  loss, 
then  secondary  evidence  is  admissible," 

We  likewise  find  support  for  this  view  in  the  following  quotation 
from  the  opinion  of  the  Supreme  Court  of  Florida  in  case  of  Smith 
vs.  State,  71  So.  915: 

"While  secondary  evidence  should  not  be  admitted  in  substitution 
for  primary  evidence,  yet  where  the  evidence  offered  is  primary  or 
original  in  its  character,  it  should  not  be  excluded  because  there  might 
have  been  introduced  other  primary  evidence  that  is  corroborative  or 
stronger  and  more  conclusive." 

It  is  my  opinion  based  upon  the  foregoing  authorities  that  photo- 
graphic tree  or  dak)  reproductior^  of  original  records  as  contemplated 
by  your  inquiry  would  be  admissible  as  evidence  where  the  original 
records  have  been  intentionally  destroyed  for  the  sole  purpose  ^f  effect- 
ing good  administration  in  the  Unemployment  Compensation  Division 
of  your  agency. 

(2)  Concerning  the  necessity  for  a  statute  or  amendment  clearly 
authorizing  the  admissibility  of  photographic  reproduction  of  original 
records  as  evidence  in  Florida  Coiu-ts.  it  is  my  opinion,  as  expressed 
above,  that  such  reproductions  would  be  admissible  in  the  absence  of 
such  amendment.  Nevertheless,  any  possible  doubt  or  question  would 
be  removed  by  the  enactment  of  such  legislation  and  considerable  time 
and  effort  might  be  conserved  in  affecting  their  admission  in  evidence. 
It  is  my  opinion,  therefore,  that  such  an  amendment  or  statute  would 
be  helpful,  and  to  remove  any  possible  question  or  doubt,  it  would  be  my 
recommendation  that  such  an  amendment  or  statute  be  sought  In  the 
Legislature. 


CHAPTER  VII 
ELECTORS  AND  ELECTIONS 

ELECTION    SERVICES 

June  11,  1942.— 042-292, 

COUNTY    JUDGES— COMPENSATION 

QUESTION:  Are  the  county  judges  of  the  several  counties  of  Floiida 
entitled  to  compensation  for  the  services  required  of  them  in  connection 
with  the  holding  of  primary  and  general  elections  and  the  canvass  of 
the  returns  of  such  elections? 

To  Hon.  Bryan  Willis,  State  Auditor: 

Statutes  relating  to  fees  and  compensation  of  public  officers  must 
be  strictly  construed  in  favor  of  the  state  or  other  governmental  agency 
and  such  officers  are  entitled  only  to  such  fees  as  are  clearly  given  them 
by  law  '46  C.J.  1019  >.  When  no  compensation  is  provided  by  law  for 
services  required,  the  rendition  of  such  services  is  deemed  to  be  gratui- 
tous mawles  vs.  State,  98  Fla.  103,  122  So.  222),  and  when  the  duties  of 
a  public  of&cer  are  increased  by  the  addition  of  other  and  additional 
duties  germane  to  that  office  without  provision  being  made  for  compen- 
sation for  such  additional  services  they  must  be  performed  without  com- 
pensation  146  C.J.   1017). 

On  July  15,  1932  a93 1-1932  Report  page  584)  the  attorney  general 
rendered  an  opinion  wherein  it  was  held  that  no  statutory  authority 
existed  for  the  payment  of  compensation  to  the  county  judges  for  the 
taking  of  the  oath  of  absentee  voters  and  for  other  services  under  Section 
436,  Compiled  General  Laws,  1927,  I  find  no  reason  for  departing  from 
that  ruling, 

,  I  likewise  find  no  statutory  authority  for  the  payment  of  compel - 
sation  to  the  county  judges  for  other  services  required  of  them  in  con- 
nection with  the  election  laws.  Therefore,  I  am  of  the  opinion  that  the 
county  judges  of  the  several  counties  of  Florida  are  entitled  to  no  com- 
pensation or  fees  for  the  services  required  of  them  in  connection  with 
the  holding  of  primary  and  general  elections  and  the  canvass  of  the 
returns  of  such  elections;  however,  I  am  of  the  opinion  that  they  are 
entitled  to  reimbui'sement  for  any  and  all  sums  of  money  put  out  by 
them  as  postage  and  special  delivery  fees  in  the  mailing  of  absentee  ballots 
as  required  by  law.  These  expenses  should  be  paid  as  other  election 
expenses  are  paid. 

BALLOTS 

July  15,  1941.— 041-387. 

REQUIREMENTS — FIVE  PERCENT— COMMUNIST  PARTY 

QUESTION:  By  what  means  is  the  Communist  Party  barred  from 
the  ballot  in  Florida? 

To  Hon.  W.  T.  Cash,  State  Librarian,  State  Library  Board: 

The  statutes  which  may  have  the  effect  of  preventing  the  names 
of  candidates  of  political  parties  having  as  members  less  than  five  per 
cent  of  the  total  registered  electors  of  the  State  of  Florida,  from  being 
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printed  on  the  official  ballots  in  elections  in  the  State,  are  'Section  1 
of  Chapter  14657,  Acta  of  1931  (Section  312,  C.  G.  L.  Supplement) ;  and 
Sections  1  and  4  of  Chapter  19663,  Acts  of  1939  (Sections  356  and  411, 
C.  G.  L.,  1940  Supplement) ,  A  number  of  other  laws  relating  to  general 
and  primary  elections  also  have  a  bearing  on  this  question.  Under  earlier 
and  analogous  statutes  the  Florida  Supreme  Court  in  the  case  of  State 
ex  rel.  Barnett  vs.  Gray,  107  Pla.  73,  144  So.  349,  held  that  certain 
candidates  of  the  Communist  Party  were  not  entitled  to  have  their 
names  printed  on  the  official  ballot  in  the  State  of  Florida  at  the 
general  election  in  1928.  A  thorough  discussion  of  this  question  may  be 
found  in  the  opinion  in  that  case. 

BALLOTS 

September  28.  1942.— 042-464. 

SECRETARY  OP  STATE— DUTIES  UNDER  FEDERAL  LAWS 

QUESTION:  (1)  Should  the  Secretary  of  State  make  any  attempt 
to  secure  ballots  that  would  contain  the  names  of  candidates  for  State 
and  local  office  or  in  view  of  all  of  the  circumstances,  and  late  date, 
confine  the  ballot  to  the  names  of  candidates  for  Federal  office,  in  this 
case  members  of  Congress?    See  Section  5  of  the  Act. 

(2)  If  there  is  not  sufficient  State  law,  or  lack  of  time  in  pro- 
viding complete  ballots,  should  the  Secretary  of  State  undertake  to 
submit  a  ballot  containing  in  addition  to  Federal  offices  the  proposed 
constitutional  amendments  as  these  will  be  voted  for  in  alt  precincts 
In  the  State? 

(3)  In  view  of  the  provisions  of  Section  4,  sub -paragraph  (b>  of 
the  Act  of  Congress  with  reference  to  the  list  of  names,  residence  ad- 
dress, etc.,  being  open  to  public  inspection  "not  later  than  two  weeks 
prior  to  the  holding  of  the  election"  should  the  Secretary  of  State  re- 
frain from  sending  to  the  county  boards  the  names  of  any  of  those  in 
the  military  services  requesting  ballots  later  than  two  weeks  prior  to 
the  general  election;  or  does  the  final  sentence  in  that  sub-paragraph 
leave  it  open  for  further  names  to  be  added? 

(4)  Referring  to  Section  6  of  the  Act  of  Congress  should  an  ad- 
ditional plain  envelope  be  furnished  to  enclose  the  ballot  and  in  turn 
to  be  enclosed  in  the  printed  envelope  referred  to  in  said  Section  so 
that  the  secrecy  of  the  ballot  as  required  by  Florida  Law  shall  be 
maintained? 

(5)  In  view  of  Section  8  of  the  Act  of  Congress  will  it  be  the  duty 
of  the  Secretary  of  State  to  transmit  ballots  received  from  those  in  the 
military  services  to  the  County  Judge,  or  the  Supervisor  of  Registration 
to  be  by  them  deposited  in  the  ballot  boxes  before  going  out  to  the 
precincte  in  order  that  precinct  inspectors  and  clerks  may  canvass  the 
same  or  should  the  Secretary  of  State  send  them  to  the  County  Judge 
and/ or  Supervisor  of  Registration  in  order  that  they  may  be  by  the 
County  Canvassing  Board  included  in  the  county  canvass? 

To  Hon.  R.  A.  Gray.  Secretary  of  State: 

(1)  I  am  of  the  opinion  that  ballots  prepared  by  you  should  con- 
tain, for  the  coming  election,  only  candidates  for  Representatives  to 
Congress,  there  behig  no  occasion  for  the  printing  of  the  names  of  other 
candidates  covered  by  the  Act. 

My  reasons  for  thus  confining  the  ballot  are  that  the  names  of 
all  candidates  for  strictly  State  and  coimty  offices,  and  proposed  consti- 
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tutional  amendments,  will  appear  on  our  regular  ballots,  and  our  statutes 
provide  for  the  manner  in  which  absentee  votes  within  the  State  may 
be  cast.  State  laws  are  paramount  and  controlling.  Electors  within  the 
State,  therefore,  whether  in  any  of  the  armed  forces  or  not,  may  cast 
an  absentee  ballot  only  in  compliance  with  our  State  laws,  the  Congress 
having  no  authority  to  provide  otherwise. — and.  In  fact,  has  made  no 
such  attempt  by  the  Act  in  question. 

f2>     My  answer  to  the  first  question  covers  this  question. 

(3)  Answering  your  inquiry  f3),  1  suggest  the  following  for  your 
consideration;  Section  4  of  the  Act  deals  with  <a>  post  cards  when 
received  fay  the  Secretary  of  State,  ib)  a  statement  from  the  Secretary 
of  State  to  the  county  registration  official  containing  the  names  and 
addresses  and  other  information  appearing  on  the  post  card  of  the 
voter,  (c)  the  statement  to  be  prepared  by  the  county  registration  of- 
ficial, contents  being  taken  from  the  statement  received  by  him  from  the 
Secretary  of  State,  (d)  the  provision  with  respect  to  the  county  regis- 
tration official's  statement  being  kept  open  to  public  inspection,  and 
being  added  to,  and  the  number  of  copies  of  same  to  be  made  by  the 
county  registration  official,  and  the  mailing  of  a  duphcate  copy  of 
same  by  the  county  registration  official  to  the  Secretary  of  State  and 
the  status  of  the  duplicate  statement  when  received  by  the  Secretary 
of  State  from  the  county  registration  official  with  respect  to  public 
inspection  in  the  Secretary  of  State's  office,  fe)  the  last  language  in 
Section  4  applies  only  to  the  statement  from  the  county  registration 
official,  mailed  to  the  Secretary  of  State,  and  kept  in  the  Secretary  of 
State's  office,  and  provides  that  the  Secretary  of  State  shall  make  addi- 
tions to  such  statement  as  received  from  county  registratioh  officials. 

Paragraph  <b)  of  Section  4  requires  the  Secretary  of  State  to  keep 
these  statements  open  at  all  times  to  public  inspection,  which  is  in 
substance  the  same  requirement  with  respect  to  their  inspection  in  the 
office  of  the  county  registration  official,  except  that  the  county  registra- 
tion official  does  not  necessarily  have  to  have  them  ready  for  pubhc 
inspection  until  two  weeks  prior  to  the  holding  of  tJie  election.  Your 
inquiry  as  to  the  meaning  of  this  Section  4  is: 

"Should  I  refrain  from  sending  to  the  County  Boards  the 
names  of  any  of  those  In  the  miUtary  service  requesting  ballots 
later  than  two  weeks  prior  to  the  general  election?" 

In  answer  to  which  my  opinion  is  that  you  should  send  these  names  in 
the  form  of  a  statement  containing  name,  address  and  other  informa- 
tion obtained  from  the  post  card,  to  the  proper  county  registration 
official  as  and  when  received  by  you,  except  that  you  should  not  send 
the  name  in  at  a  date  when  it  would  not  be  received  until  too  late  to 
count  a  ballot  voted  by  such  name.  This  time  will  appear  later  in 
this  opinion.  However,  you  do  not  place  siich  names  originally  received 
from  the  voter  by  you  on  the  list  that  is  sent  you  by  the  county  regis- 
tration officer  until  that  name  has  been  returned  to  you  on  the  county 
registration  officer's  duplicate  list,  as  the  list  which  you  keep  in  your 
office  of  these  voters  is  a  duplicate  list  made  and  sent  to  you  by  each 
county  registration  officer,  and  you  at  no  time  should  place  the  names 
received  by  you  originally  on  the  cards  that  come  to  your  office  from  the 
voter,  on  these  county  registration  officer's  duplicate  lists.  You  should  not 
add  to  the  county  registration  officer's  Ust  kept  in  your  office  except 
as  additional  lists  come  to  you  from  such  county  registration  officer 
and  are  received  in  your  office. 

In  my  opinion,  the  provision  in  Section  4,  referring  to  the  two 
weeks'  time  limit  for  public  inspection  in  the  county  registration  officer's 
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office  has  notbJng  to  do  with  the  list  of  voters  which  you  keep,  nor  the 
transmittal  by  you  of  lists  to  the  county  registration  officers.  You  have 
not  asked  me  for  an  opinion  regarding  what  this  provision,  "not  later 
than  two  weeks  prior  to  the  holding  of  the  election"  does  bring  into 
the  Act,  but  on  account  of  the  importance  of  this  list  in  the  matter  of 
determining  who  is  listed  to  vote  under  this  law,  I  am  taking  the  liberty 
of  stating  that  in  my  opinion  this  quoted  provision  requires  the  county 
registration  officer  to  keep  open  to  the  public  inspection  the  lists  in 
his  office  at  least  two  weeks  prior  to  the  holding  of  such  election.  In 
other  words,  the  county  registration  officer  under  this  quoted  provision 
is  supposed  to  open  permanently  his  list  of  these  voters  to  public  in- 
spection two  weeks  prior  to  the  holding  of  an  election,  but.  of  course, 
he  adds  names  on  the  list  as  received  from  you,  even  though  received 
after  he  opened  It  to  public  inspection.  This  list  in  the  county  registra- 
tion officer's  custody  should  be  the  guide  to  the  canvassing  board  in 
canvassing  the  ballots  cast  under  this  law.  The  votes  offered  should 
reconcile  with  this  list  as  kept  by  the  county  registration  officer  to  the 
extent  of  showing  the  voter's  name  and  address  and  checking  his  right 
to  vote  by  the  presence  of  his  name  on  such  list. 

(4)  My  view  of  the  requirements  of  Section  6  is  that  you  should 
furnish  a  plain  envelope  without  any  identifying  mark  thereon,  in  which 
the  ballot  of  the  voter  is  to  be  sealed,  which  plain  envelope  In  turn  should 
be  enclosed  in  the  cfficial  envelope  containing  the  printed  matter  re- 
quired. You  should  issue  instructions  to  the  voter  covering  this  usage 
and  requirement,  the  purpose  of  which,  as  suggested  by  you,  would  be 
"so  that  the  secrecy  of  the  ballot,  as  required  by  Florida  law,  would  be 
maintained." 

(5)  Section  9  of  the  Act  contemplates  the  casting  of  the  ballot  so 
voted  up  to  the  time  of  the  closing  of  the  polls;  i.e.,  it  must  be  canvassed 
if  It  is  received  by  the  county  judge  of  the  county  prior  to  the  hour 
of  the  closing  of  the  polls. 

The  procedure  outlined  by  Section  101.03,  Florida  Statutes.  1941, 
should  be  followed  in  the  canvass  of  these  ballots.  The  Federal  Act 
requires  the  ballot  to  be  sent  to  the  Secretary  of  State  and  that  the  Secre- 
tary of  State  forward  it  to  the  appropriate  county  official.  I  consider  the 
ballot  to  be  cast  when  it  is  received  by  the  county  official,  and,  therefore, 
that  In  order  for  it  to  be  entitled  to  be  counted,  it  must  be  in  the  hands  of 
the  county  Judge  prior  to  the  closing  of  the  polls  which  necessarily  means 
that  you  sbould  not  forward  any  ballot  to  the  county  Judge  that  cannot 
be  delivered  and  received  prior  to  such  time. 

The  ballot  when  received  by  the  county  judge  should  be  dealt 
with  by  him  and  the  canvassing  board,  as  provided  in  Section  101.03 
for  ballots  of  absentee  voters. 

I  have  no  Independent  suggestions  to  offer  except  that  it  does  not 
seem  to  me  that  this  Federal  law  can  be  held  to  apply  to  Florida  voters 
who  are  within  the  State  of  Florida  since  we  already  have  a  State  law 
'Chapter  101,  Florida  Statutes,  1941)  that  provides  itv  voting  by  such 
persons  for  both  national  and  state  candidates,  and  except  further  that 
instructions  to  voters  contemplated  by  sub-section  ib)  of  Section  6  of 
the  Act  should  contain  a  reminder  that  If  the  voter  has  cast  an  absentee 
bEillot  within  the  State  or  has  personally  voted,  he  may  not  vote  a  war 
ballot.  I  would  further  comment  to  this  extent  that  in  studying  this 
law  the  necessity  for  instructions  to  the  voter  under  it  appear  in  a 
number  of  places  as  necessary  in  order  to  fully  acquaint  them  of  the 
proper  method  for  availing  themselves  of  the  voting  privilege  accorded 
under  it,  and  the  necessary  state  law  which  has  to  be  conformed  to  in 
the  exercise  thereof. 
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March  6.  1941.— 041-115. 

LAWS    CONTROLLING— RESIDENCE 

QUESTION:  Can  a  municipality,  by  a  provision  of  its  charter, 
permit  a  person  who  has  been  a  resident  of  the  State  for  only  thirty  days 
to  register  and  vote  at  its  elections? 

To  Hon.  J.  M.  Lee.  ComptroUer,  Attention  Mr.  H.  J.  Chance,  Assistant 
Comptroller: 

In  reply  I  wish  to  advise  that  Section  8  of  Article  vm  of  our  Con- 
stitution provides  : 

"The  Legislature  shall  have  power  to  establish,  and  to  abolish,  mu- 
nicipalities, to  provide  for  their  government,  to  prescribe  their  jurisdic- 
tion and  powers,  and  to  alter  or  amend  the  same  at  any  time  .  .  ." 

This  particular  provision  should  be  a  complete  answer  to  your 
question.  However,  Z  find  that  the  quration  you  have  propounded  has 
arisen  several  times  under  Article  VI,  Section  1,  which  provides: 

•Every  male  person  of  the  age  of  twenty-one  years  and  upwards 
that  shall,  at  the  time  of  registration,  be  a  citizen  of  the  United  States, 
and  that  shall  have  resided  and  had  his  habitation,  domicile,  home  and 
place  of  permanent  abode  in  Florida  for  one  year  and  in  the  county  for 
six  months,  sbaU  in  such  county  be  deemed  a  qualified  elector  at  all 
elections  under  this  Constitution  .  .  ." 

The  first  case  considered  by  the  Supreme  Court  that  involved  the 
question  under  consideration  was  that  of  State  ex  rel.  Lamar,  Attorney 
General,  v.  Dillon,  et  al,  14  So.  383.    There  the  Court  said: 

"Section  1  of  Article  8  of  the  constitution  of  1885.  prescribing  the 
qualifications  of  electors  at  all  elections  under  it,  does  not  apply  to 
elections  for  municipal  ofiQcers  in  this  state,  but  such  elections  are  sub- 
ject to  statutory  regulation;  and  it  is  competent  for  the  legislature  to 
prescribe  the  qualifications  of  voters  at  the  same." 

TTje  next  case  considered  by  the  Supreme  Court  was  West  et  al  v. 
Town  of  Lake  Placid,  120  So.  361.  There  Mr.  Justice  Strum  speaking  for 
the  Court  said: 

"The  method  and  manner  In  which  the  right  to  vote  shall  be  exer- 
cised In  local  municipal  elections  is  peculiarly  within  the  regulatory 
powers  of  the  Legislature  In  view  of  article  8,  sec.  8,  of  the  Constitution, 
assigning  the  power  to  the  Legislature  to  establish,  and  to  abolish,  mu- 
nicipalities, to  provide  for  their  government,  to  prescribe  their  jurisdic- 
tion and  powers,  and  to  alter  or  amend  the  same  at  any  time'  .  .  ." 

The  last  case  I  cite  is  that  of  State  ex  rel  Landis,  et  al.  vs.  Giflord, 
et  al.,  154  So.  893.  The  Supreme  Court  there  had  under  consideration  a 
law  that  defined  the  manner  of  holding  municipal  elections  in  the  Town 
of  Frostproof.    This  Act  provided  in  part; 

"  'Only  those  persons  who,  at  the  time  of  registration  and  at  the 
time  of  voting:  <a)  are  citizens  of  the  United  States  and  have  resided  in 
the  State  of  Florida  for  twelve  months  and  in  the  Town  of  Frostproof 
for  six  months;  (b)  are  at  least  twenty -one  years  of  age;  (c)  either  are 
and  have  been  for  six  months  the  record  owners  of  a  freehold  interest 
(having  an  assessed  value  of  at  least  twenty -five  dollars  on  the  last  tax 
assessment  roll  of  said  town)  in  real  estate  situated  wtthln  said  town  or 
have  been  engaged  for  six  months  in  a  business,  trade  or  profession  in 
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said  town  for  which  an  occupational  license  is  required  by  said  town 
and  have  paid  the  occupational  license  tax  required  by  said  town  for 
the  current  year;  (d)  have  duly  registered  upon  the  registration  books 
of  said  town  at  least  ten  days  before  any  such  election,  shall  be  qualified 
to  vote  in  any  election  held  in  and  by  said  town.  It  shall  not  be  neces- 
sary for  any  such  person  to  pay  any  poll  tax  whatsoever  as  a  prerequi- 
site to  voting  in  any  such  election  of  said  town.' " 

The  Court  said: 

"It  is  not  necessary  to  discuss  the  salient  questions  of  law  presented 
in  this  case.  Hie  real  question  is,  'Did  the  Legislature  have  power  and 
authority  to  enact  the  provisions  of  section  1  of  chapter  16433,  supra?' 

"The  leading  case  in  this  state  dealing  with  the  power  of  the  IjCg- 
islature  to  enact  a  statute  of  this  sort  is  State  ex  rel.  Lamar  v.  Dillon 
et  al.,  32  Fla.  545.  14  So.  383,  385.  22  L.  R.  A.  124.  The  enunciation  of 
the  law  as  stated  in  that  case  has  been  followed  in  many  Jurisdictions 
and  has  been  followed  in  this  jurisdiction  in  the  following  cases:  City 
of  Jacksonville  et  al.  v.  Bowden,  67  Pla.  181,  64  So.  769.  L.  R.  A.  1916D, 
913.  Ann.  Cas.  1915D,  99;  State  ex  rel.  Johnson  v.  City  of  Sarasota,  92 
Pla.  563.  109  So,  473;  State  ex  rel.  Johnson  v.  Johns  et  al,.  92  Pla.  187. 
109  So.  228:  West  et  al.  v.  Town  of  Lake  Placid,  97  Pla.  127.  120  So.  361; 
Leavlne  v.  State,  101  Pla.  1370,  133  So.  870;  State  ex  rel.  McMullen  et  al. 
V.  Johnson,  102  Pla.  19.  135  So.  816;  State  ex  rel.  Attorney  General  et  al. 
V.  City  of  Pt,  Lauderdale,  102  Pla.  1019,  136  So.  889. 

",  .  .  Neither  do  we  feel  that  we  could  add  to  or  improve  on  what 
has  been  said  in  the  cases  above  cited  in  which  we  have  held  that  it  is 
competent  for  the  Legislature  to  enact  statutes  of  this  character  and 
that  the  same  are  not  in  violation  of  the  provisions  of  the  Constitution 
of  this  State." 

I  am,  therefore,  of  the  opinion  that  a  municipality  can  by  a  pro- 
vision of  its  charter  permit  people  who  have  been  residents  of  the  State 
for  only  thirty  days  to  register  and  vote  at  its  elections. 

Supplemental  Opinion  March  28,  1941. — 041-172. 

To  Hofii.  J.  N.  Lummus,  Jr.,  Countp  Tax  Assessor,  Miami: 

I  am  of  the  opinion  under  the  cases  cited  in  my  letter  of  March  6 
to  the  Comptroller,  that  the  Legislature  can  make  any  provision  with 
reference  to  vottog  in  a  municipal  election  that  it  chooses  even  to  the 
extent  of  allowing  non-residents  of  the  State  of  Florida  to  participate 
in  municipal  elections  held  In  this  State.  As  a  matter  of  fact,  I  think 
you  will  find  under  certain  city  charters  in  some  beach  resort  towns, 
particularly  near  Jacksonville,  that  many  of  the  voters  maintain  their 
citizenship  and  vote  in  the  City  of  Jacksonville  in  the  municipal  elections 
there,  yet  they  are  permitted  to  vote  in  the  municipal  elections  in  some 
of  the  beach  towns  under  the  particular  city  charters.  I,  therefore,  feel 
that  each  case  must  be  governed  by  the  facts  thereof. 

PARTY  ASSESSMENTS 
March  10,  ig42.~042-122. 

AUTHORITY— STATE  EXECUTIVE  COMMriTEE 

QUESTION:  Has  the  State  Democratic  Executive  Committee  for 
First  Congressional  District  the  right  to  levy  and  collect  assessment  from 
candidate  for  Congressman -at -Large? 

To  Hon.  R.  A.  Gray,  Secretary  of  State: 

There  is  no  authority  in  our  statute  law  or  the  quoted  resolution  of 
the  State  Democratic  Executive  Committee,    for  any   such  assessment. 
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Candidates  for  the  office  of  Congressman- a t-Large  are  in  the  same 
position  with  reference  to  statutory  filing  fees  and  party  committee  as- 
sessments, as  other  candidates  who  are  to  be  voted  for  throughout  the 
whole  State. 

PARTY  ASSESSMENTS 

Maixih  6.  1942.— 042-107. 

DISPOSITION— REMIT  TO  PARTY 

QUESTION:  What  disposition  should  be  made  of  party  committee 
assessments  paid  to  the  Secretary  of  State  by  candidates  for  Judge  and 
Solicitor  of  Criminal  Courts  of  Record  at  the  time  of  paying  their  filing 
fee? 

To  Hon.  R.  A.  Gray,  Secretary  of  State: 

Such  assessments  should  be  remitted  by  you  to  the  County  Executive 
Committee  of  the  political  party  holding  the  primary,  since  the  apparent 
intention  of  the  Legislature  has  been  to  provide  one  place  where  a  can- 
didate may  comply  with  requirements  as  to  filing  fee  and  committee 
assessments,  as  evidenced  by  Chapter  19009.  Acts  of  1939,  which  was  an 
amendment  to  Chapter  16990,  Acts  of  1935,  the  first  enactment  pro- 
viding for  this  sen'ice  by  the  Secretary  of  State.  See  also  Chapter  20850, 
Acts  of  1941. 

QUALIFICATIONS 

March  19,   1942.— 042-134. 

CANDIDAT'ES — DUTIES — QUALIFYING  DATE 

QUESTION:  Under  Chapters  19008  and  19009,  Acts  of  1939  what 
is  the  last  date  candidates  for  nomination  in  the  1942  primaries  may 
Qualify? 

To  Hon.  R.  A,  Gray,  Secretary  of  State: 

My  construction  of  Chapters  19008  and  19009.  Acts  of  1939, — apply- 
ing', respectively,  to  candidates  to  be  voted  for  wholly  within  a  single 
county  on  the  one  hand,  and  those  to  be  voted  for  in  more  than  one 
coimty,  on  the  other  hand,  requires  qualification  by  the  payment  of  filing 
fee  and  committee  assessment  forty-five  clear  days  previous  to  the  day 
of  the  first  primary  election,  which  would  be  March  20,  1942;  that  is  to 
say  that  forty-fi^e  clear  days  should  elapse  between  the  date  cf  quah- 
fication  and  the  date  of  the  first  primary  election,  which  is  May  5,  1942. 

QUALIFICATIONS 

f 

AprU  16,  1942.— 042-190. 

CANDIDATES— EXPENSE   STATEMENTS— FILING    TIME 

QUESTION:  A  candidate  for  Congress  whose  name  was  certified  by 
the  Secretary  of  State  to  the  various  Boards  of  County  Commissioners 
of  the  Congressional  District  invc-lved,  on  April  4,  1942,  sent  to  the  Sec- 
retary of  State  (a>  First  Statement  of  Campaign  Expenses,  dated  April 
6,  1942,  notarized  April  7,  1942;  ib)  a  copy  of  such  statement,  dated 
April  6,  1942,  and  (c)  an  affidavit  by  the  candidate  setting  forth,  among 
other  things,  that  he  was  mailing  duplicate  statement.  The  documents 
just  referred  to  reached  the  office  of  the  Secretary  of  State  on  April  15th. 
From  the  face  of  the  aSadavit  and  the  duplicate  so  received,  it  appears 
that  the  candidate  did  not  wilfully  fail  to  file  his  campaign  expense 
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statement  in  time  to  reach  the  office  of  the  Secretary  of  State  before 
the  statutory  limitation  for  filing.  Is  it  the  official  duty  of  the  Secretary 
of  State  to  certify  to  the  various  Boards  of  County  Commissioners  of 
the  District  involved,  the  failure  of  the  candidate  to  file  his  campaign 
expense  statement,  the  result  of  which  would  probably  be  the  omission 
of  the  candidate's  name  from  the  ballots  to  be  voted  in  the  coming 
primary? 

To  Hon.  R.  A.  Gray,  Secretary  of  State: 

I  have  recounted  the  facts  and  circumstances  because  your  duty 
depends  upon  their  interpretation  and  a  proper  estimate  of  the  extent 

of  your  power  to  apply  the  law  thereto. 

While,  ordinarily,  your  duties  and  powers  in  matters  such  as  these 
are  purely  ministerial,  the  peculiar  facts  and  circumstances  here  involved, 
particularly  the  fact  that  to  make  the  certificate  of  failure  of  the  can- 
didate to  timely  file  his  campaign  expense  statement,  calls  ftTr  an  affirm- 
ative act  on  your  part,  and  that  affirmative  action  would,  in  all  probabil- 
ity, necessitate  the  reprinting  of  the  ballots  in  every  county  of  the  Dis- 
trict involved — the  absentee  voting  status  contemplating  that  ballots 
shall  be  available  at  least  fifteen  days  before  the  first  primary,  and  your 
certificate  as  to  qualified  candidates,  among  whom  the  candidate  involved 
is  listed,  having  already  been  delivered  to  the  various  Boards  of  County 
Commissioners,  and  in  further  view  of  the  holding  of  our  Supreme  Court, 
in  the  case  of  County  Canvassing  Board  of  Primary  Elections  of  Hills- 
borough County  V,  Lester,  118  So,  201,  that  the  language  of  the  statute 
relative  to  the  filing  of  campaign  expense  statements  and  prescribing 
the  penalty  for  a  non-observance  thereof,  to- wit,  "refusing  or  wilfully 
failing,"  means  more  than  a  mere  passive  failure,  and  involves  some 
degree  of  conscious  wrong,  coupled  with  a  consideration  of  possible  un- 
fortunate consequence  to  the  candidate  himself,  it  would  seem  that  the 
primary  duty  of  determining  whether  or  not  the  statute  has  been  wilfully 
violated,  in  contemplation  of  law,  rests  with  the  official  who  is  called 
upon  to  act  or  refuse  to  act.  His  action  would,  in  any  event,  of  course, 
be  subject  to  judicial  supervision. 

Therefore,  if,  as  indicated  by  your  letter,  you  have  reached  the  con- 
clusion that  the  candidate  did,  as  a  matter  of  fact,  mail  his  statement 
in  ample  time  for  the  same  to  have  reached  ycur  office  within  the  period 
prescribed  by  law.  and  that  it.s  failure  to  be  delivered  within  such  time 
•was  due  to  a  miscarriage  of  the  mails,  I  am  of  opinion  that  you  would 
be  justified  in  assuming  that  there  was  no  such  wilful  failure  as  con- 
templated by  law.  In  such  circumstances,  no  affirmative  action  on  your 
part  would  be  necessary  or  required. 

QUALIFICATION.S 

March  2,  1942.— 042-101. 

CANDIDATES— POST  PRIMARY  STATEMENT 

QUESTION:  (1)  Has  a  candidate  defeated  in  1940  primary  who 
failed  to  file  post  primary  expense  statement,  the  right  to  qualify  as  a 
candidate  in  1942  primary? 

(2)  In  such  circumstances  what  are  the  powers  and  duties  of  the 
Board   of  County  Commissioners? 

To  Ecu.  R.  A.  Gray,  Secretary  r.'  State: 

1 1)  Such  failure  does  not  disqualify  one  so  defaulting  from  be- 
coming a  candidate  in  the  1942  primary. 
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(2)  The  Board  of  County  Commissioners  are  without  authority  to 
determine  the  eligibility  of  one  seeking  qualifications  as  a  candidate 
other  than  to  determine  whether  or  not  the  oath  required  by  the  statute 
has  been  taken  and  filed  within  the  time  prescribed  by  law,  they  being 
ministerial  officers  only,  and  the  determination  as  to  the  truth  or  falsity 
of  the  oath  and  as  to  whether  or  not  the  candidate  so  seeking  to  qualify 
had  violated  any  of  the  laws  relating  to  the  primary  laws  being  strictly 
a  judicial  function. 

QUAUFICATIONS 

October  21,  X941,— 041-593. 

SUPERVISOR  OP  REGISTRATION— EUGIBHITY  FOR  OTHER 

OFFICE 

QUESTION:  Under  Section  1  of  Chapter  9271,  Acts  of  1923  (258 
C.  G.  L.),  should  Supervisor  of  Registration  resign  six  months  before 
qualifying  as  a  candidate  for  ancrther  office,  or  six  months  before  assum- 
ing the  duties  of  another  office? 

To  Hon.  R.  A.  Gray,  Secretary  of  State: 

The  qualifications  or  eligibility  of  a  person  to  become  a  candidate 
for  nomination  in  a  primary  is  to  be  determined  as  of  the  date  upon 
which  the  term  of  office  to  which  he  aspires  begins.  See  Davis  v.  Craw- 
ford, 95  Pla.  438.  116  So.  41,  in  which  the  eligibiUty  of  a  State  Senator 
whose  term  as  such  would  have  expired  upon  the  election  of  his  suc- 
cessor, or  his  own  election  as  Governor,  was  upheld. 

Although  the  tenns  of  office  of  members  of  the  Legislature  are  for 
two  years  for  House  membership  and  four  years  for  the  Senate,  and 
expire  upon  the  appropriate  general  election  days,  and  that  of  practi- 
cally all  other  elective  county  and  state  officers  run  in  cycles  of  four 
years,  beginning  on  the  first  Tuesday  after  the  first  Monday  in  January 
following  the  general  election,  and  that  Section  5  of  Article  m  of  our 
Constitution,  renders  members  of  the  Legislature  ineligible  for  appoint- 
ment or  election  to  any  civil  office  under  the  Constitution,  that  has  been 
created,  or  the  emoluments  of  which  have  been  increased  during  the 
time  for  which  they  were  elected  a  member  al  the  Legislature,  and  al- 
though the  purpose  of  the  sentence  in  Section  258  C.  G.  L.  may  have 
been  to  deprive  Supervisors  of  Registration  who  aspired  to  other  offices, 
of  control  of  the  poll  lists  nt  electors  for  selfish  purposes,  the  language 
adopted  by  the  Legislature  seems  clearly  to  refer  to  eligibility  to  hold 
office,  and  not  to  be  elected  or  nominated  thereto. 

My  conclusion,  therefore,  is  that  if  Mr.  Perkins  seeks  election  to  the 
office  of  Tax  Assessor,  the  term  of  which  begins  on  the  first  Tuesday 
after  the  first  Monday  in  January  following  the  election,  he  should  cease 
to  be  Super\'lsor  of  Registration  six  months  before  that  date,  and  thai 
the  priTvislon  of  the  statute  mentioned  does  not  prohibit  him  from  be- 
coming a  candidate  for  nomination  in  the  1942  Primaries  and  continu- 
ing in  the  office  of  Supervisor  of  Registration  to  a  date  six  months  before 
tabung  over  the  new  office. 

SUPERVISOR  OF   REGISTRATION 

February  13,  1941.— 041-66. 

SALART— CENSUS 

QUESTION:  The  Census  Bureau  has  just  announced  that  the 
population  of  Orange  County  is  now  70,074.  What  should  the  salary 
of  the  Supervisor  of  Registration  be?  Would  Chapter  17,399,  Acts  of 
1935,  which  was  passed  an  the  same  day  as  Chapter  17,220,  repeal  any 
provision  under  Chapter  17,220? 
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To  Mr.  R.  T.  Tucker,  Supervisor  of  Registration,  Orange  County.  Florida : 

I  am  of  the  opinion  that  Chapter  17,220,  Acts  of  1935.  which  fixed  the 
salary  of  Supervisors  of  Registration  in  Counties  of  not  less  than  55,000 
and  not  more  than  75,000,  according  to  the  State  censtts  of  193$,  at 
$3600.00  per  year  should  be  considered  in  the  nature  of  a  local  bill  to 
the  extent  that  since  the  Legislature  definitely  tied  the  application  of 
this  Act  to  counties  of  not  less  than  55.000  and  not  more  than  75,000 
people  according  to  the  State  census  of  1935,  counties  that  came  within 
the  brackets  of  55,000  and  not  more  than  75,000  people  according 
to  the  State  census  of  1935,  are  unaffected  by  any  change  in  population 
as  reported  by  the  Federal  cens\is,  for  the  reason  that  the  census  that 
was  to  control  was  the  State  census  of  1935,  and  that  Chapter  17.399, 
Acts  of  1935,  should  be  considered  in  the  nature  of  a  general  Act  and  to 
apply  to  all  those  counties  who  did  not  come  within  the  specific  brackets 
in  1935  as  fixed  by  Chapter  17,220,  Acts  of  1935,  and  to  those  counties 
only,  and  that  Chapter  17,399,  Acts  of  1935,  did  not  repeal  nor  affect  the 
provisions  of  Chapter  17,220,  Acts  of  1935. 

I  have  taken  this  view  upon  the  theory  that  an  Act  which  is  In  effect 
a  general  act  will  not  be  held  to  repeal  or  modify  an  act  which  is  in 
effect  a  local  act  embraced  within  the  general  terms  of  the  general  act 
unless  the  general  act  is  a  revision  of  the  whole  subject  or  unless  the 
two  acts  are  so  repugnant  &s  to  clearly  show  a  legislative  intent  that  one 
should  repeal  the  other.  By  analogy  see;  Ex  parte  Davidson,  76  Fla.  272, 
79  So.  727;  State  vs.  Sanders,  79  Fla.  835,  85  So.  333:  State  vs.  Southern 
Land  and  Timber  Co.,  45  Fla.  374,  33  So.  999;  and  Turner  vs.  State  ex 
rel.  Martens.  135  Fla.  380,  185  So.  831. 

I  have  also  considered  the  question  as  to  the  proper  construction  to 
be  placed  upon  acts  that  are  passed  by  the  Legislatiu-e  on  the  same 
day.  I  find  in  checking  the  Journals  of  the  Legislature  that  both  1935 
Acts  were  passed  the  same  day.  Our  Supreme  Court  has  not  had  this 
particular  question  before  it  but  I  And  the  weight  of  authority  on  statu- 
tory construction  seems  to  be  that  where  two  legislative  acts  were  passed 
by  the  legislature  at  the  same  session  or  on  the  same  day,  both  should 
be  given  that  construction  which  would  allow  them  to  stand  as  valid 
laws,  unless  so  repugnant  to  each  as  to  make  such  a  construction  im- 
possible. See  Old  Tavern  Farm,  Inc.  vs.  Fickett,  125  Me.  123,  131  Atlantic 
305;  Swift  and  Company  vs.  Sones,  142  Miss,  660.  107  So.  881;  Crow  vs. 
General  Cable  Corporation,  223  Ala.  611,  137  So.  657;  and  Merchants 
Transfer  and  Warehouse  Company  vs.  Gates,  180  Ark.  96,  21  S.  W.  (2d> 
406. 

I  find  an  excellent  statement  of  the  rules  of  construction  in  the  case 
of  People's  Trust  and  Savings  Bank  vs.  Hennessey,  153  N.  E.  507,  On© 
particular  rule  that  struck  me  most  forcibly  was: 

"Statutes  relating  to  the  same  subject  and  enacted  at  the  same 
session  of  the  Legislature  must  be  construed  to  give  effect  to  each  rather 
than  to  infer  that  one  destroys  the  other." 

I,  therefore,  answer  the  first  question  you  propound  as  to  your  salary, 
that  it  should  be  the  amount  fixed  by  Chapter  17,220,  Acts  of  1935.  This. 
of  coiu-se,  answers  your  second  question  with  regard  to  whether  Chapter 
17,220  was  repealed  by  Chapter  17.399  in  the  negative. 

In  arriving  at  the  foregoing  conclusions,  I  have  not  considered  the 
constitutionality  of  the  several  Acts  of  the  Legislature  mentioned  herein. 
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VACANCIES 

August  10,  1942.— 042-390. 

BOARD  OF  PUBLIC  INSTRUCTION— NOMINATION    FOR  MEMBER- 
SHIP 

QUESTION:  A  member  of  the  county  board  of  public  instruction, 
who  was  nominated  in  the  primary  election,  has  since  died. 

a>  What  procedure  should  be  used  for  qualifying  and  electing  a 
successor? 

(2)     What  procedure  is  to  be  followed  in  having  names  put  on  the 
ballot  in  the  November  general  election? 
To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

a>     Section  102.48,  Florida  Statutes  1941,  in  part  provides: 

"In  the  event  of  the  death,  resignation  or  removal  -  of  any  person 
nominated  for  office  in  the  primary  election  between  such  primary  elec- 
tion and  the  ensuing  general  election  or  If  for  any  cause  there  is  a  va- 
cancy in  any  nomination  or  in  any  office  and  no  method  is  otherwise 
provided  herein  for  flJUng  such  vacancy  in  nomination,  then  and  in  that 
event  the  state  executive  committee,  in  the  case  of  a  vacancy  in  a  state 
office  or  the  county  executive  committee  in  the  case  of  a  vacancy  in  a 
county  office,  shall  call  a  primary  election  to  provide  for  a  nominee  for 
such  office  and  in  case  no  candidate  receives  a  majority  of  the  votes  cast 
in  the  primary  so  called  and  held,  a  second  primary  election  shall  be 
held  within  ten  days  thereafter;  provided,  however,  that  should  a  vacancy 
occur  in  any  nomination  for  county  office  or  in  any  coimty  office  less 
than  thirty  days  before  a  general  election,  or  should  a  vacancy  occur  in 
any  nomination  for  a  state  office  or  in  any  state  office  less  than  forty- 
five  days  prior  to  a  general  election,  then  and  in  that  event,  the  county 
executive  committee  or  the  state  executive  committee,  depending  upon 
the  nature  of  the  office  for  which  a  vacancy  in  nomination  shall  have 
occurred,  shall  fill  such  vacancy  tn  nomination  by  selecting  a  nominee  for 
such  office  and  all  such  nominations  whether  by  primary  or  by  executive 
committee  shall  have  the  same  force  and  effect  and  shall  entitle  the 
nominees  to  all  the  rights  and  pri^'ileges  that  would  accrue  to  them  if 
they  had  been  nominated  in  the  regular  primary  elections." 

I  fail  to  find  any  other  statutory  method  provided  for  filling  such 
vacancy  in  nomination.  Such  vacancy  having  occurred  more  than  thirty 
days  prior  to  the  next  ensuing  general  election,  under  the  foregoing 
statute,  it  is  my  opinion  that  the  county  executive  committee  should 
meet  and  adopt  a  resolution  calling  a  primary  election  to  provide  a 
nominee  for  such  office  and  thereby  All  such  vacancy  in  nomination. 

(2)  After  said  special  primary  election  is  called  as  aforesaid,  it 
should  be  held  and  conducted,  and  the  name  of  the  elected  nominee  be 
certified  for  a  place  on  the  general  election  ballot,  in  all  respects,  accord- 
ing to  the  applicable  provisions  of  the  general  primary  election  laws  of 
Florida. 

VOTING 
April  14,  1942.— 042-186. 

ABSENTEE—TIME 

QUESTION:     What  is  the  period  within  which  a  voter  who  expects 
to  be  absent  from  his  home  county  on  the  day  of  election,  may  vote,  on 
appUcation  in  person  to  the  County  Judge  of  his  home  county? 
To  Hon.  R.  A.  Gray,  Secretary  of  State: 

The  Statute  provides  that  such  a  vote  may  be  cast  at  any  time  not 
less  than  three  days  nor  more  than  fifteen  days  next  prior  to  the  day 
of  election. 

I  am  of  the  opinion  that  the  period  within  which  one  may  vote  in 
advance  of  the  election  as  above  indicated,  begins  Monday,  April  20th. 
and  ends  at  midnight  Friday,  May  1st. 
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June  23.  1942.— 042-315. 

MUNICIPAL  EMPLOYEES— OROUP  INSURANCE 

QUESTION:  Under  the  foUowing  outlined  plan  of  group  insurance, 
would  the  City  of  Clearwater  be  engaging  in  the  Insurance  business? 

In  case  of  the  death  of  any  employee,  a  deduction  of  3%  of  one 
month's  salary  is  to  be  made  from  each  employee  of  the  City  and  the 
resulting  proceeds  to  be  paid  to  the  spouse  of  the  deceased  employee. 
In  case  of  the  death  of  a  dependent  child  of  an  employee,  or  his  father 
or  mother  residingr  in  the  same  household,  a  similar  deduction  of  37r  is 
to  be  made  from  each  employee  of  the  City  and  the  money  paid  to  the 
employee  who  has  had  the  death  in  his  family. 

In  case  of  an  employee  or  a  dependent  member  of  his  immediate 
family  confined  to  a  hospital  for  thirty  days  or  longer,  then  a  deduction 
of  1%  of  one  month's  salary  is  to  be  made  from  each  City  employee  and 
the  funds  paid  to  the  employee  who  is  In  the  hospital  or  who  has  a 
member  of  his  family  In  the  hospital.  No  benefits  are  to  be  paid  if 
hospitalization  does  not  continue  for  a  full  thirty  day  period.  In  the 
event  of  hospitalization  for  thirty  days  or  more,  followed  by  death, 
then  the  3%  deduction  and  1%  deduction  will  both  be  made. 

The  plan  is  to  be  completely  voluntary  in  its  operation.  In  other 
words,  no  employee  will  be  subject  to  the  deduction  nor  will  he  be  en- 
titled to  the  benefits  unless  he  has  signified  In  writing  that  he  wishes 

to  participate  in  the  plan. 

To  Hon.  J.  EdvAn  Larson,  /nswrance  Commissioner: 

It  is  my  opinion  that  the  City  of  Clearwater  will  not  be  placed  in 
the  position  of  engaging  in  the  insurance  business,  and  my  reason  for 
so  holding  is  based  on  Chapter  20852,  Laws  of  Florida,  1941. 

The  above  law  specifically  authorizes  the  employees  of  any  gov- 
ernmental unit  to  enter  into  agreements  with  insurance  companies  for 
group  insurance.  Under  the  method  proposed  by  the  employees  of  the 
City  of  Clearwater  there  Is  no  agreement  to  be  made  with  an  insurance 
company,  and  it  is  my  opinion  that  by  such  plan  it  cannot  be  construed 
as  engaging  in  the  Insurance  business,  for  it  is,  strictly  speaking,  a 
gratuitous  donation,  but,  of  course,  it  is  understood  that  it  shall  be  the 
voluntary  act  of  the  employees  participating  In  such  a  plan. 

RETIREMENT.  INSURANCE,  EXPENSES   AND   APPOINTMENTS 
July  11,  1941,-041-373. 

STATE  EMPLOYEES — GROUP   INSURANCE 

QUESTION:  <1)  May  the  State  Road  Department  under  Chapter 
20852,  Acts  of  1S41,  authorize  an  insurance  company  to  sell  group  in- 
surance to  its  employees? 

(2)  May  the  Department  deduct  from  the  salaries  of  Its  employees 
an  amount  sufficient  to  pay  the  premiums  on  such  instu-ance? 
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(3)  What  is  the  proper  metliod  to  be  followed  in  makinE  such 
deduction? 

(4)  Should  payment  of  the  premiums  be  by  requisition  on  the 
State  Comptroller? 

To  Hon.  TliQs.  A.  Johnson,  Chairman,  State  Road  Department: 

(1)  Ycjur  department  is  authorized  and  empowered,  but  not  re- 
quired, to  provide  for  insurance  of  your  employees  against  certain  haz- 
ards, upon  a  group  insurance  plan,  and  to  enter  into  agreements  with 
insurance  companies  to  provide  such  insurance. 

•  2)  You  are  authorized  to  make  deductions  from  the  salary  of  each 
employee  who  voluntarily  and  in  writing  signifies  his  desire  to  become  a 
member  of  such  a  group,  and  mate  the  necessary  deductions  from  his 
salary,  retaining  the  amount  deducted  with  which  to  pay  directly  to  the 
insurer  the  premiums. 

(3)  As  to  the  method  to  be  employed,  I  suggest  that  your  depart- 
ment negotiate  and  enter  contract  with  some  insurer  willing  and  re- 
sponsible to  carry  the  risks,  taking  care  to  provide  in  such  contract  for 
sufficient  latitude  in  which  to  make  such  adjustments  at  the  end  of 
stated  periods  necessary  to  accord  with  the  privilege  of  the  employee  to 
withdraw  from  such  group  upon  any  pay  day. 

(4)  Assuming,  as  I  imderstand  is  the  case  in  such  contracts  by 
private  industry,  that  the  insurer  will  require  pajTment  of  the  premiums 
at  stated  periods  in  an  amount  sufficient  to  cover  all  the  risks  under- 
taken, your  payment  to  the  Insurer  should  be  by  requisition  for  that 
purpose  on  the  State  Comptroller. 

The  statute  is  ample  authority  for  the  issuance  by  the  Comptroller 
of  the  warrants  therefor  and  the  coimtersigning  of  the  same  by  the 
Governor. 

RETIREMENT,  INSURANCE.  EXPENSES  AND   APPOINTMENTS 

August  8,  1941.— 041-428. 

STATE  EMPLOYEES— GROUP  INSURANCE 

QUESTION:  Under  Chapter  20852,  Acts  of  1941.  is  the  Beverage 
Department  authorized  to  pay  any  part  of  Group  Insurance  premium 
from  its  operating  expense  fund? 

To  Hon.  E.  W.  Scarborough,  Director,  Beverage  DepaHment: 

You  are  advised  that  the  only  fund  from  which  such  Group  Insurance 
premiums  may  be  paid  is  that  created  by  deductions  from  the  wages  or 
salaries  C7f  such  employees  who  consent  thereto.  I  find  no  authority 
for  such  payment  out  of  your  operating  expense  fund. 

RETIREMENT.  INSURANCE.  EXPENSES   AND  APPOINTMENTS 

August  27,  1941.^041-486. 

STATE  EMPLOYEES— GROUP  INSURANCE 

QUESTION:  May  the  State  Cabinet  enter  into  agreements  with 
insurance  companies  to  cover  all  of  the  employees  of  the  State  with 
group  insurance,  tmder  Chapter  20852,  Acts  of  1941? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

You  are  advised  that  the  statute  named  confers  authority  to  nego- 
tiate for   and   obtain   insurance    by    the  respective  department    heads. 
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boards  and  commissions  of  the  State  and  of  tlie  counties.  There  is  no 
provision  by  which  the  powers  may  be  exercised  jointiy  or  by  any  other 
State  or  county  agency. 

RETIREMENT.  INSURANCE.  EXPENSES  AND  APPOINTMENTS 

Pebniary   13,   1942.— 042-83. 

STATE  EMPLOYEES— GROUP  INSURANCE 

QUESTION:  Is  it  legal  for  the  Commissioner  of  Agriculture  to 
expend  from  the  General  Inspection  Fund  part  of  premiums  for  group 
insurance  coverage  for  employees  of  the  Department  of  Agriculture? 

To  Hon.  Nathan  Mayo,  Commissioner  of  Agriculture: 

It  is  my  opinion  that  you  are  authorized  to  expend  in  payment  of 
such  group  insurance  premiums,  only  such  sum  of  money  as  Is  deducted 
from  the  wages  or  salaries  of  the  employees  of  your  Department  who 
consent  to  such  deductions  in  writing. 

I  find  no  authority  for  the  payment  of  any  part  of  such  premiums 
out  of  the  General  Inspection  Fund. 

RETIREMENT,  INSURANCE,  EXPENSES  AND  APPOINTMENTS 

February  11,  1941.-^41-63. 

STATE  EMPLOYEES— MAXIMUM  TRAVELING  EXPENSES 

QUESTION:  What  is  the  maximum  amount  to  be  allowed  State 
Officers  and  Employees  for  subsistence  when  traveling  on  State  business? 

To  Hon.  J.  M.  Lee,  Comptroller: 

Since  the  issuance  of  two  opinions  on  this  question  appearing  on 
pE^es  611  and  612  of  the  Biennial  Report  of  the  Attorney  General  for 
1933-1934,  the  Supreme  Court  of  Florida  has  passed  upon  the  question 
in  the  case  of  State,  ex  rel.  Parker  v.  Lee,  113  Fla.  40,  151  So.  491.  In 
the  light  of  this  decision,  construing  the  statute  regulating  this  subject 
(Chapter  16184,  Acts  of  1933),  it  is  my  opinion  that  the  maximum 
amount  to  be  allowed  State  officers  and  State  employees  (this  Includes 
Cabinet  officers  as  well  as  other  officers)  when  traveling  on  State  busi- 
ness, is  $4.50  for  suljsistence  and  Ave  cents  per  mUe  mileage  when  travel- 
ing in  a  privately  owned  car  (automobile) . 

This  limitation  is  applicable  when  the  officer  or  employee  is  traveling 
within  the  State  of  Florida,  according  to  the  Supreme  Court  decision, 
and  has  no  application  to  expenses  Incurred  by  officers  and  employees 

while  traveling  outside  of  the  State. 

We  find  an  express  exception  to  these  traveling  allowances  applic- 
able to  members  of  the  State  Racing  Commission,  provided  in  Chapter 
17276,  Acts  of  1935,  Section  3.  where  the  law  specifies  that  "the  pro- 
vision of  Section  I,  Chapter  16184,  Acts  of  1933,  shall  be  inapplicable." 
meaning  inapplicable  to  the  necessary  expenses,  including  traveling  ex- 
penses, of  members  of  the  Racing  Commission. 
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REXniEMENT,  INSURANCE,  EXPENSES  AND  APPOINTMENTS 

October  10,  1941.— 041-571, 

STATE  EMPLOYEES— RESIDENCE   REQUIREMENTS 

QUESTION:  Interpretation  of  requirement  of  "residence"  as  ap- 
plied to  employees  of  the  State. 

To  Hon,  Angus  Laird,  Supervisor,  Merit  System.  State  Board  of 
Health  and  Crippled  Childrens'  Commission. 

A  requirement  of  "residence"  in  cases  of  this  kind  is  generally  con- 
strued to  mean  "legal  residence" — that  is,  the  place  of  domicile  or 
permanent  abode  as  distinguished  from  temporary  residence,  A  legal 
residence  may  be  acquired  in  Florida  by  one  who  coming  from  ancrther 
State  or  country  actually  lives  in  this  State  with  the  intention  of  per- 
manently remaining  here. 

In  this  connection,  however.  I  call  your  attention  to  the  provisions 
of  Chapter  16183,  Laws  of  Florida,  Acts  of  1933.  which  reads  as  follows: 

"Section  1.  From  and  after  the  passage  of  this  Act  all  persons  em- 
ployed to  work  for  the  State  of  Florida  or  for  any  county  of  the  State, 
shall  be  bona  fide  residents  of  the  State  for  two  years  next  prior  to  such 
employment,  except  only  where  after  due  diligence  no  person  can  be 
found  in  the  State  possessing  the  required  qualiflcations  necessary  to  the 
particular  employment. 

"Section  2,  It  shall  be  unlawful  for  any  ofBcer  or  board,  either  State 
or  County,  to  employ  any  person  to  work  for  the  State  or  for  any  county 
in  the  State,  who  has  not  been  a  bona  fide  resident  of  the  State  for  the 
last  past  two  years  at  the  time  of  such  employment,  except  only  when 
after  due  diligence  no  such  resident  of  the  State  can  be  found  possessing 
the  required  qualiflcations  necessary  to  fill  the  particular  employment. 

"Section  3.  Any  officer  or  board  or  member  of  any  official  board, 
either  State  or  Comity,  violating  the  provisions  of  this  Act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  punished  accordingly. 
Any  officer  violating  this  Act  shall  be  subject  to  removal  by  the  Governor." 
Sections  478(2)  and  7546(1),  CGL  Supplement. 

RETIBEMENT,  INSURANCE,  EXPENSES  AND  APPOINTMENTS 

July  31.  1941.— 041-423. 

STATE  EMPLOYEES — SALARY— RETIREMEINTS 

QUESTION:  One  of  the  eittployees  at  the  Florida  School  for  the 
Deaf  and  Blind  lias  received  an  annual  salary  of  $900  and  living  expenses 
including  room,  meals,  laundry  and  incidentals  valued  at  $300  per  annum, 
and  the  Board  of  Control  has  recommended  the  retirement  of  said  em- 
ployee at  one -half  that  amount  or  $50  per  month.  Can  such  living 
expenses  be  considered  as  part  of  the  employee's  salary  in  computing 
the  amount  on  which  said  employee  may  rettre,  tmder  the  provisions  of 
Chapter  20499,  Laws  of  Florida,  Acts  of  1941? 

To  Hon.  J.  M.  Lee,  Comptroller: 

Chapter  20499,  Acts  of  1941,  provides  that  certain  state  officers  or 
employees  may  retire  on  one-half  of  the  average  monthly  salary  received 
during  the  last  ten  years  of  service. 
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"Salary"  in  its  original  and  strict  sense  signifies  a  fixed  compensa- 
tion for  services  rendered,  "Allowance"  or  "perquisites"  may  be  and 
most  frequently  are  uncertain  and  variable  as  to  amounts. 

Whether  we  consider  the  ordinary  and  popular  signification  of  the 
word  or  more  accurate  and  technical  meaning  attached  to  It  by  lexicog- 
raphers, "allowance"  is  entirely  inappropriate  to  express  the  Idea  of  a 
fixed  compensation  adoprted  tor  the  payment  of  services  rendered  by  one 

person  to  another. 

"Allowance"  has  been  defined  as  a  payment  beyond  the  agreed  salary 
of  the  officer  for  additional  services  rendered  by  him. 

"Perquisite"  has  been  defined  as  any  profit  or  pecuniary  gain  for 
services  beyond  the  amount  fixed  as  salary  or  wages. 

In  re  Retirement  cf  State  Employees,  28  Pa.  Dist.  393.  394,  the  term 
"salary"  was  held  not  to  include  estimated  amount  of  maintenance  of 
state  employees. 

The  facts  submitted  in  your  request  for  an  opinion  Indicate  that  the 
employee  in  question  received  a  compensatio7i  which  included  $900  per 
annum  as  salary  and  living  expenses  or  perquisites  estimated  at  $300 
per  annum,  making  a  yearly  compensation  of  $1200.  However,  all  ccro- 
pensations  are  not  salaries,  although  all  salaries  are  compensation. 

It  is,  therefore,  my  opinion  that  such  living  expenses  as  you  have 
mentioned  in  your  request  do  not  constitute  a  part  of  the  "salary"  con- 
templated  by  Chapter  20499,  supra,  and  the  employee  may  not  include 
such  living  expenses.  In  addition  to  regular  salary,  in  computing  the 
amount  on  which  such  employee  may  retire. 


RETIREMENT,  INSURANCE.  EXPENSES  AND  APPOINTMENTS 

February  9,  1942. — 042-71. 

STATE  OFFICERS — FEDERAL  AND  STATE  COMMISSIONS 

QUESTION;  May  members  of  Rationing  Boards  in  Florida  having 
official  ccmunissions  from  the  state  Government  also  accept  ofBcial  ap- 
pointments from  the  Federal  Government?  The  Federal  appointment 
would  be  in  the  nature  of  a  commission  and  such  appointee  would  be  a 
Federal  officer  rather  than  a  Federal  employee. 

To  Hon.  W.  C.  Sherman,  State  Rationing  Administrator,  Florida  State 
Defense  CounaU: 

Section  15  of  Article  XVI  of  the  Florida  Constitution  prohibits  a 
person  holding  any  office  of  honor  or  profit  under  the  government  of 
this  State  from  holding  or  performing  the  functions  of  any  ofBce  under 
the  Government  of  the  United  States. 

From  the  earUer  opinion  of  State  ex  rei  Clyatt  v.  Hocker,  39  Fla.  417, 
22  So.  721,  we  get  a  clear  distinction  between  an  officer  to  whom  is  dele- 
gated a  portion  of  the  sovereign  power,  as  in  the  case  of  a  commission 
from  the  Governor  of  Florida,  and  a  mere  employee  who  has  no  such 

delegation. 

Therefore,  one  person  could  not  under  our  Constitution  hold  an 
official  commission  from  the  State  and  exercise  any  function  as  an  officer 
under  the  Government  of  the  United  States  at  the  same  time. 
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February  19.  1942. — 042-71. 

I  desire  to  supplement  and  clarify  the  above  opinion  by  the  following 
statement: 

Any  commission  or  appointment  to  what  is  known  as  the  State 
Defense  Council  will  be  construed  to  be  an  appointment  to  emergency. 
military,  or  war  service,  rather  than  an  appointment  or  office  of  honor 
or  profit,  except  where  the  position  carries  a  salary.  If  the  position 
CEirries  a  salary,  it  then  is  a  position  of  profit,  and  if  the  person  receiving 
the  same  is  the  holder  of  either  Federal,  State,  County,  .or  municipal  ofBce, 
he  is  inelieible  under  Section  15  of  Article  XVI  of  the  Florida  Constitution 
for  such  appointment 

COMRnSSIONS 

June  6,  1842. — 042-285. 

BOND— PLORIDA    KEYS    AQUEDUCT    COMMISSION— MEMBERS 

QUESTION:  Should  two  new  members  of  the  Commission,  about 
to  be  appointed  by  the  Governor,  be  required  to  furnish  bond  in  the  sum 
of  $10,000.00  before  commission  issues? 

To  Hon.  R.  A.  Gray,  Secretary  of  State: 

In  view  of  the  fact  that  Chapter  21230,  Acts  of  1941  does  not  repeal 
Chapter  18530,  Acts  of  1937,  does  not  purport  to  amend  the  same  or  any 
section  there<7f,  but  recognizes  appointments  made  thereunder  and  con- 
tains more  definite  provisions  as  to  the  terms  of  successive  members  and 
the  filling  of  vacancies,  and  removes  residential  qualifications  as  orig- 
inally required,  it  is  my  opinion  that  the  original  requirement  as  to  the 
giving  of  bond  continues  in  force  and  applies  to  all  members  who  may 
hereafter  be  appointed  to  such  Commission. 


COMMISSIONS 

September  11,  1941.— 041-508. 

BOND— JUSTICES   OF   THE  PEACE— PREMIUM   PAYMENT 

QUESTION:  What  fund  should  pay  the  premium  on  Justice  of  the 
Peace  bonds  and  other  fee  officers'  bonds? 

To  Hon.  J.  M,  Lee,  Comptroller: 

Section  4  of  Chapter  20523,  Acts  of  1941,  provides  "The  cost  of  the 
premium  on  such  bond  (surety  bond  of  public  officials)  shall  be  paid  out 
of  the  General  Revenue  Fund  of  the  State  or  out  of  the  County  or  out 
of  the  various  Districts,  depending  upon  the  class  into  which  such  officer 
belongs.  In  the  event  any  excess  premium  over  the  base  premium  rate 
should  be  charged  in  the  procurement  of  the  bonds  herein  provided  for, 
such  excess  premium  shall  be  paid  by  the  individual  officer  or  official." 

I  am  of  the  opinion  that  the  premiums  on  the  Justice  of  the  Peace 
bonds  and  other  county  fee  officers'  bonds  should  be  paid  out  of  the 
General  Revenue  Fund  of  the  County  wherein  the  Justice  of  the  Peace 
or  other  county  fee  officers  reside. 
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June  25,  1941.— 041-346. 

BOND— PXJBUC  OFFICIALS— PREMIUM  REFUND 

QDESTION:     Under  Chapter  20523.  Acts  ol  1941.  is  a  pubUc  official 

entitled  to  a  refund  of  the  premium  on  his  surety  bond? 

To  Hon.  W.  M.  Wainwright,  State  AvAitor: 

U  the  officer  has  paid  the  premium  on  his  bond  for  the  year  1941, 
he  is  entitled  to  a  refund  from  the  general  revenue  fund,  or  county  fund, 
or  district  fund,  depending,  of  course,  whether  the  officer  is  a  State, 
county,  or  district  officer;  such  refund  to  be  calculated  from  the  date 
that  said  chapter  became  a  law,  which  was  on  May  30,  1941,  to  the  ex- 
piration date  of  the  premium  year  on  said  bond.  I  call  your  attention 
to  the  fact  that  in  the  event  there  is  an  excess  premium  charge  over  the 
base  premium  rate,  the  excess  premium  must  be  paid  by  the  individual 
officer  or  official,  so  in  those  events,  if  any.  you  should  deduct  the  excess 
premium  charge  before  calculating  the  refund. 

COMMISSIONS 

December  13.   1941.— 041-697. 

BOND— TAX   COLL.ECTOR— TAG    DEPARTMENT   AGENT— PREMIUM 

QUESTION:  When  Tax  Collector  is  not  acting  as  a  county  officer, 
but  is  acting  as  an  agent  of  the  Tag  Department  of  the  State  of  Florida. 
should  the  premium  on  his  bond  be  paid  by  the  County  or  out  of  the 
General  Revenue  Fund  of  the  State? 

To  Hon.  J.  M.  Lee,  Comptroller: 

Chapter  20523,  Section  1  provides: 

"In  all  cases  where  public  officials  .  .  .  either  State,  County  or  Dis- 
trict, are  now,  or  shall  hereafter  be  required  to  post  fidelity  or  perform- 
ance bonds,  all  such  bonds  shall  be  written  by  surety  companies  author- 
ized by  law  to  do  business  in  the  State  of  Florida." 

Section  4  provides: 

"The  cost  of  the  premium  on  such  bond  shall  be  paid  out  of  the 
General  Revenue  Fund  of  the  State,  or  out  of  the  County  or  out  of 
the  various  Districts,  depending  upon  the  class  into  which  such  officer 
belongs  ..." 

Since  the  tax  collector  when  he  acts  as  tag  agent  is  not  acting  as  a 
county  officer,  but  is  acting  as  an  agent  of  the  Tag  Department  of  the 
State  of  Florida,  I  am  of  the  opinion  that  in  view  of  the  language  of 
Chapter  20523,  above  quoted,  that  the  premium  on  such  bond  should 
not  be  paid  by  the  County,  but  should  be  paid  under  the  above  provision 
of  Section  4  of  said  law  out  of  the  General  Revenue  Fund  of  the  State. 

COMMISSIONS 

March  11,  1942. — 042-124. 

BOND— TAX   COLLECTOR^TAG    DEPARTMENT    AGENT— PREMIUM 

QUESTION;  Should  the  premium  on  bonds  given  to  the  Motor 
Vehicle  Commissioner  by  the  Tax  Collector  as  agent  of  the  Motor  Vehicle 
Department  for  sale  of  license  plates  be  paid  by  the  County  or  out  of  the 
General  Revenue  Fund  of  the  State? 
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To  Hon.  Henry  J,  Driggers,  Motor  Vehicle  Commissioner: 

I  have  examined  the  original  Act  that  places  the  duty  of  delivery  of 
license  plates  to  applicants  upon  the  tax  collector,  being  Chapter  16085, 
Acts  of  1933,  and  it  appears  to  me  that  the  tax  ccllector  has  had  an  addi- 
tional duty  imposed  upon  him  by  law  but  that  he  is  still  an  agent  of 
the  Tag  Department.  As  a  matter  of  fact.  Section  2  of  said  Chapter  so 
states.     I  quote  a  portion  of  same: 

"The  sale  of  license  plates  by  the  Motor  Vehicle  Commissioner  or 
his  agents." 

I  find  that  this  Chapter  has  been  carried  into  the  Compiled  General 
Laws  of  1927,  Permanent  Supplement,  as  Section  1281.  I  find  that  tn 
certain  coimties  the  County  Judge  has  had  this  duty  imposed  upon 
him — Sec.  1281  d).  In  certain  other  counties  this  duty  has  been  im- 
posed upon  the  county  Supervisor  cf  County  Registration. — Sec.  1281  (2) . 

The  tax  collector,  under  Section  1281.  Permanent  Supplement,  Cora- 
piled  General  Laws  of  1927,  is  required: 

"To  give  a  good  and  sufQcient  surety  bond  payable  to  the  State 
Motor  Vehicle  Commissioner  and  his  successors  in  office,  conditioned  that 
he  will  faithfully  and  truly  perform  the  duties  imposed  upon  him  accord- 
ing to  the  requirements  of  law  and  the  rules  and  regulations  of  the  State 
Motor  Vehicle  Commission,  and  that  he  will  well  and  truly  pay  over  and 
account  for  all  license  plates,  records  and  other  property  and  money 
which  may  come  into  his  possession  or  control  by  reason  of  such  service." 

We  therefore  see  that  this  bond  only  protects  the  Motor  Vehicle 
Commissioner  and  does  not  protect  the  County  or  the  State  for  other 
tax  moneys  received  by  the  tax  collector  and,  although  the  Supreme 
Court  held,  in  the  case  of  Holland,  as  Governor,  etc,  vs.  American  Surety 
Company,  in  an  opinion  rendered  on  January  16,  1942,  that  the  general 
bond  given  by  the  tax  collector  also  covered  any  defalcation  of  the  tax 
collector  including  any  balance  remaining  due  after  the  bond  given  to 
■  the  Motor  Vehicle  Commissioner  had  been  exhausted,  I  do  not  beheve 
it  could  be  said  that  the  bond  given  to  the  Motor  Vehicle  Commissioner 
would  protect  the  County  or  State  for  general  tax  revenues  received  by 
the  tax  collector.  I  am,  therefore,  of  the  opinion  that  the  bond  given 
to  the  Motor  Vehicle  Commissioner  protects  the  Motor  Vehicle  Commis- 
sioner according  to  the  conditions  of  the  bond;  that  the  County,  how- 
ever, receives  no  benefit  whatsoever  from  the  execution  of  said  bond. 

I  am  of  the  opinion  that  under  Section  4,  Chapter  20523,  Acts  of 
1941,  which  reads: 

"The  cost  of  the  premium  on  such  bond  shall  be  paid  out  of  the 
General  Revenue  Fund  of  the  State  or  out  of  the  County  or  out  of 
the  various  districts,  depending  upon  the  class  into  which  such 
ofiScer  belongs  ,  .  .," 

that  the  premium  on  the  bond  shall  be  paid  out  of  the  General  Revenue 
Fund  of  the  State. 

I  therefore  reaffirm  my  opinion  of  December  13,  1941  f 04 1-697)  and 
hold  that  the  premium  on  the  bond  given  to  the  Motor  Vehicle  Commis- 
sicner,  as  provided  by  Section  1281,  Permanent  Supplement,  Compiled 
General  Laws  of  1927,  should  be  paid  out  of  the  General  Revenue  Fund 
of  the  State, 
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August  22,  1942.— 042-413. 

PEE— FLORIDA    CRIPPLED    CHILDREN'S    COMMISSION— PAYMENT 

QUESTION:  Has  the  Florida  Crippled  Children's  Commission  au- 
thority to  pay  the  $10  fee  required  by  statute  for  the  issuance  of  a  com- 
mission to  a  member  thereof? 

To  Hmi.  Terry  Bird.  M.D..  Director  of  Services,  Florida  Crippled  Childrert's^ 
Commission : 

Among  other  things.  Section  113.01,  Florida  Statutes  1941  prescribes 
a  fee  of  $10  for  each  commission  of  any  kind  issued  by  the  Governor  and 

attested  by  the  Secretary  of  State. 

Members  of  the  Florida  Crippled  Children's  Commission  receive  no 
salary  or  other  compensation  except  actual  expenses  incurred  while  In 
the  performance  of  their  duties,  the  accounts  of  which  shall  be  paid 
monthly  by  the  State  Treasurer  upon  itemized  vouchers  duly  approved 
by  the  Chairman  of  said  Commission  and  the  Comptroller. 

The  fee  required  by  Section  113.01,  in  my  opinion,  should  be  paid 
individually  by  those  appointed  or  elected  to  offices  which  carry  remuner- 
ation for  services  rendered,  but  should  not  be  an  individual  charge  against 
thnse  qualifying  for  a  purely  nonremun  era  live  office  such  as  membership 
on  your  Commission. 

The  Legislature,  in  my  opinion,  did  not  intend  that  the  individual 
appointed  to  such  a  position  should  give  of  his  time  and  also  pay  out  of 
his  own  pocket  for  the  privilege  cf  carrying  on  this  important  function 
of  State  Government. 

In  the  present  case,  this  commission  fee  may  properly  be  classed  as 
an  actual  expense  incurred  by  the  member  while  in  the  performance  of 
his  duties  as  such,  and  therefore  payable  by  the  Florida  Crippled  Chil- 
dren's Commission  out  of  Its  necessary  and  regiilar  appropriation. 

Any  opinions  heretofore  rendered  by  this  office  in  conflict  herewith 
are  hereby  specifically  rescinded. 

LEAVE  OF  ABSENCE 

June  4,  1942,-042-281, 

STATE  EMPLOYEES— ATTENDANCE  AND  LEAVE 

QUESTION;  What  statutes  govern  the  attendance  and  leave  of 
State  employees? 

To  Hon.  Angus  Laird.  Merit  System  Supervisor,  GaiitesviUe,  Florida: 

I  find  no  statutory  provisions  relating  to  this  subject. 

The  hours  of  work,  sick  leave,  and  vacation  leave  of  State  employees, 
I  understand,  have  from  time  immemorial  been  regulated  by  the  respec- 
tive department  heads. 

Recently  the  Governor  and  his  cabinet  set  the  following  hours  to 
be  observed  by  the  employees  of  their  respective  departments:  9:00  A,  M. 
to  1:00  P.  M.,  and  2:00  P.  M.  to  5:00  P.  M„  except  Saturdays,  when  the 
hours  are  9:00  A.  M.  to  1:00  P.  M. 

The  cabinet  as  such  has  not  adopted  any  particular  schedule  fc^ 
vacation  and  sick  leave,  although  I  understand  vacation  leave  in  such 
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departments  is  two  weeks  annually  and  sick  leave  Is  governed  almost 
entirely  by  the  circumstances  of  the  particular  case. 

Perhaps  you  are  familiar  with  the  regulations  of  the  Florida  Indus- 
trial Commission  with  reference  to  attendance  and  leave  of  Its  em- 
ployees. If  not,  I  am  sure  they  would  be  glad  to  give  you  this  informa- 
tion, and  it  may  be  helpful  to  you  because  it  is  regulated,  I  believe,  by 
rules  and  regulations  adopted  by  the  Commission,  such  as  you  indicate 
you  are  preparing  for  the  State  Board  of  Health,  and  Florida  Crippled 
Children's  Conunission,  and  the  County  Health  Units. 


MIUTARY  LEAVE  OF  ABSENCE 

November  20,  1942.— 042-527. 

BASIC  SCIENCE  BOARD— EMPLOYEES— STATUS  OUTSIDE  FLORIDA 

QUESTION:  For  the  past  year  one  of  the  members  of  the  Board 
of  Examiners  in  the  Basic  Sciences  has  been  in  military  service  and 
stationed  within  the  State  of  Florida,  but  during  said  time  was  able  to 
and  did  perform  his  duties  as  such  board  member.  Recently  this  member 
has  been  transferred  by  the  military  authorities  to  another  state. 

In  connection  with  the  foregoing,  what  is  his  status  as  a  member 
of  said  board? 

To  Hon.  M.  W.  Emmel.  Chairman,  Board  of  Examiners  in  the  Basic 
Sciences,  Gainesville,  Florida: 

It  is  my  opinion  that  no  vacancy  exists  under  the  law  in  the  ofBce 
to  which  you  refer.  Members  of  your  board  are  public  offlctals,  and 
from  your  letter  it  appears  that  the  member  to  whom  you  refer  would 
be  entitled  to  leave  of  absence  under  Chapter  115  Florida  Statutes,  1941, 
upon  application  therefor  to  the  Governor.  If  such  application  is  made  and 
the  leave  granted,  then  the  Governor  would  have  the  authority  to  ap- 
point someone  to  function  during  the  member's  absence. 

Of  course,  if  the  member  resigns,  there  would  then  be  such  a  va- 
cancy in  the  office  as  the  Governor  is  authorized  to  fill  by  appointment 
for  the  unexpired  term. 

MILITARY  LEAVE  OF  ABSENCE 

November  12.  1942.— 042-570. 

BOARD   OP    CONSERVATION— EMPLO'SEES 

QUESTION;  Should  an  employee  of  the  State  Board  of  Conserva- 
tion who  enlists  in  the  United  States  Coast  Guard  and  serves  as  a  "guard" 
at  the  Tampa  Shipbuilding  Yard,  Tampa,  Florida,  and  is  paid  either  by 
the  Tampa  Shipbuilding  Yard  or  by  the  United  States  Coast  Guard  for 
this  service,  be  paid  by  your  Department  for  the  flrst  thirty  days'  leave 
of  absence  as  required  by  Chapter  20863,  Acts  of  1941? 

To  Hon.  S.  E.  Rice.  Supervisor  of  Conservation: 

It  is  my  opinion  that  such  employee  of  your  Department  is  entitled 
to  the  provisions  under  said  chapter  and,  therefore,  you  should  pay  him 
for  the  first  thirty  days'  leave  of  absence. 
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October  8.  1941, —041-565. 

BOARD    OF    CONTROL— EMPLOYEES 

QUESTION:  May  student  assistants  at  institutions  under  the  State 
Board  of  Control  be  granted  leaves  of  absence  for  military  service  under 
Chapter  20718,  Acts  of  1941? 

To  Hon.  J.  T.  Diamond.  Secretary.  Board  of  Control. 

It  is  my  opinion  that  the  granting  of  leaves  of  absence  to  employees 
of  the  State  Beard  of  Control  in  military  service  as  described  in  the  act, 
is  within  the  discretion  of  the  Board. 

Student  assistants  at  institutions  under  the  State  Board  of  Control. 
although  engaged  for  part-time  work  only,  are  nevertheless  employees 
of  the  Board  of  Control  and  are,  therefore,  covered  by  the  terras  of  the 
Act  in  the  same  manner  as  full-time  employees. 

MILITARY  LEAVE  OF  ABSENCE 

December  28,  1942.— 042-580, 

BOARD  OP  CONTROL— EMPLOYEES 

QUESTION:  Is  an  assistant  of  the  University  Library,  who  was  given 
a  leave  of  absence  to  serve  as  a  librarian  with  the  special  services  of  the 
Army,  entitled  to  receive  one  month's  pay  for  military  leave  under  Ch. 
20718,  Laws  of  Florida,  Acts  of   1941? 

To  Hon.  J.  T.  Diamond.  Secretary.  Board  of  Control: 

By  opinion  of  February  5,  1942,  I  held  that  while  the  granting  of 
leave  of  absence  was  discretionary  with  the  employing  authority,  once 
leave  of  absence  is  granted  for  military  reasons,  the  person  to  whom  It 
Is  granted  automatically  becomes  entitled  to  al!  rlehts  and  privileges 
prescribed,  including  ccwapensation  for  the  first  thirty  days'  leave  of 
absence. 

Your  inquiry,  therefore,  raises  the  question  of  whether  service  as  a 
librarian  with  the  special  services  of  the  Army  comes  within  the  term 
"active  military  service"  as  defined  by  t2  of  said  Act  (I115.0B  Fla. 
Stat.  '41). 

Information  received  from  the  personnel  division  of  the  Army  is — 
that  a  person  serving  as  a  librarian  with  the  special  services  of  the  Army 
Is  not  a  member  of  any  branch  of  the  Army. 

I  am.  therefore,  at  the  opinion  that  the  person  granted  leave  of 
al>sence  to  perform  such  service  Is  not  entitled  to  receive  one  month's 
pay  for  military  leave. 

MILITARY  LEAVE  OF  ABSENCE 

February  5,  1942. — 042-63. 

BOARD  OF  PUBUC  INSTRUCTION— EMPLOYEES 

QUESTION:  (A)  Has  the  county  schcpol  board  power  to  grant  leave 
of  absence  to  one  of  its  employees  for  military  service? 

*B)  May  county  boards  pay  such  persons  for  not  to  exceed  thirty 
days  or  is  any  discretion  in  the  matter  of  compensation  granted  to  the 
County  Bcfards  under  the  provisions  of  these  acts? 
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To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

(A)  Section  539  of  the  School  Code,  as  amended  by  Chapter  20970, 
Laws  of  Florida.  1941,  provides: 

"County  Boards  shall  also  have  authority  to  prescribe  regulations 
for  the  granting,  and  with  the  approval  of  the  trustees  of  the  district 
in  which  the  person  is  serving,  to  grant  more  extended  leaves  of  absence. 
as  follows: 

"t2)       MTT.TTARV  LEAVE    .    .    ." 

This  language  indicates  that  the  power  of  the  county  board  with 
respect  to  military  leave  for  a  member  of  the  instructional  staff  is  dis- 
cretionary, although  subject  to  the  approval  of  the  district '  trustees. 

Section  7  of  Chapter  20718,  Laws  of  Florida,  1941,  provides: 

"All  employees  Of  the  State  of  Florida,  and  of  the  several  counties 
of  the  State  of  Florida,  and  of  the  municipalities  or  political  subdivisions 
of  the  State  of  Florida  may,  in  the  discretion  of  the  employing  authority 
of  such  employee,  be  granted  leave  of  absence  under  the  terms  of  this 
Act,  and  upon  such  leave  of  absence  being  granted,  said  employee  shall 
enjoy  the  same  rights  and  pri^rileges  as  are  hereby  granted  to  officials 
under  this  Act.  in  so  far  as  may  be."      'Einphasis  supplied.) 

This  provision  is  broad  enough  to  cover  not  only  members  of  the 
instructional  staff  but  all  other  employees  of  the  county  school  board. 
It  clearly  indicates  that  the  power  to  grant  a  leave  of  absence  to  any 
such  person  is  discretionary  with  the  county  school  board.   . 

My  opinion  is,  therefore,  that  the  power  of  a  county  school  board  to 
grant  a  leave  of  absence  to  one  of  its  employees  for  military  reasons  is 
discretionary,  although  in  the  case  of  instructional  personnel  the  ap- 
proval of  the  district  trustees  is  also  required: 

<B)  While  compensation  is  not  provided  for  by  Section  539  of  the 
School  Code  as  amended  for  one  granted  a  military  leave,  thirty  days' 
compensation  is  ptro^-ided  for  by  Chapter  20718,  Laws  of  Florida,  1941: 
and  inasmuch  as  the  latter  is  the  broader  Act,  its  provisions,  in  my 
c^inion,  are  controlling. 

Section  7  of  Chapter  20718,  quoted  above,  specifies  that  a  leave  of 
absence  for  military  reasons  may  be  granted  "under  the  terms  of  this 
Act"  and  that  the  person  granted  the  leave  "shall  enjoy  the  same  rights 
and  privileges  as  are  hereby  granted  to  ofQcials  under  this  Act,  in  so  far 
as  may  be."  One  of  the  rights  granted  to  officials  under  the  Act,  by 
Section  1  of  the  Act,  is  that  the  ofQcial  granted  a  leave  of  absence  for 
mihtary  reasons  shall  receive  full  pay  for  the  first  thirty  dfiys  of  such 
leave  of  absence.  Accordingly,  an  employee  granted  a  leave  of  absence 
under  Section  7  of  the  Act  is  entitled  to  receive  regular  compensation 
for  the  first  thirty  days  of  his  leave  of  absence. 

While  the  granting  of  such  a  leave  of  absence  is  discretionary  with 
the  county  school  board,  as  explained  in  my  answer  to  your  first  question, 
there  is  not  any  discretion  as  to  the  terms  and  conditions  of  the  leave 
of  absence,  inasmuch  as  such  terms  and  conditions  are  specified  by  the 
Act;  hence,  once  a  leave  of  absence  is  granted  for  military  reasons,  the 
person  to  whom  it  is  granted  automatically  becomes  entitled  to  all  rights 
and  privileges  by  the  Act,  including  regular  compensation  for  the  first 
thirty  days  of  the  leave  of  absence. 
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November  20.  1942.— 042-569. 

CIVILIAN  PILOT  TRAINING  PROGRAM— MEMBERS 

QUESTION:  Does  the  Civilian  Pilot  Training  Program  under  the 
Civil  Aeronautics  Administration  constitute  federal  service  in  training 
within  the  meajiing  of  Section  115,08  Florida  Statutes,  1941? 

To  Florida  Industrial  Commission: 

According  to  the  information  attached  to  your  request,  when  one 
is  accepted  for  Civilian  Pilot  Training,  he  must  enlist  in  the  Air  Corps 
Enlisted  Reserves,  where  he  remains  on  inactive  statiis  and  receives  no 
pay  other  than  subsistence  and  insuiance.  Upon  graduation  from  the 
eight  weeks  elementary  course,  glider  pilot  trainees  are  called  to  active 
duty  with  the  rank  and  pay  of  privates  and  then  given  additional  train- 
ing. Service  pilots  or  instructor  applicants  remain  under  Civilian  Pilot 
Training  for  their  entire  training  period,  which  covers  from  eight  to  ten 
weeks. 

You  further  advise  that  if  the  trainee  does  not  satisfactorily  com- 
plete the  course  he  is  subject  to  call  by  the  Army  and  may  be  placed  at 
the  discretion  of  the  War  Department  in  military  or  civilian  service  or 
may  be  discharged. 

It  appears  from  the  foregoing  information  that  such  trainees  are 

subject  to  the  War  Department;  that  is,  if  they  satisfactorily  complete 
their  course  they  are  called  to  active  duty.  If  they  do  not  satisfactorily 
complete  the  course,  they  are  still  subject  to  call  for  active  duty. 

It  is  my  opinion  that  when  State  employees  take  the  required  oath 
and  become  members  of  the  Air  Corps  Enlisted  Reserves  for  the  purpose 
of  Civilian  Pilot  Training,  they  are  then  within  the  provisions  of  Section 
115.08  Florida,  Statutes  1941  and  entitled  to  the  benefits  thereof. 

MILITARY  LEAVE  OF  ABSENCE 

March  13.  1942.— 042-127. 

COUNTY    JUDGE— RESIGNATION     AND    APPOINTMENT    OP 

SUCCESSOR 

QUESTION:  When  a  county  officer,  such  as  a  Coimty  Judse,  is 
called  for  active  military  service,  how  may  the  vacancy  in  the  office  be 

filled  and  for  what  term? 

To  Hon.  Byron  Butler,  County  Judge,  Taylor  Counts/,  Perry,  Florida: 

In  my  opinion,  if  you  should  tender  your  resignation  after  March 
20th  of  this  year,  or  at  any  time  prior  to  the  general  election  in  1942,  the 
Governor  may  accept  the  resignation,  and  is  required  by  the  Constitution 
to  appoint  your  successor  only  until  the  regular  election  and  qualification 
of  a  successor  in  the  ensuing  general  election. 

It  is  only  in  cases  where  a  vacancy  in  an  elective  office  occiu's  be- 
tween a  general  election  and  the  end  of  a  term,  that  the  Governor  may 
appoint  for  the  unexpired  term.  For  instance,  if  a  vacancy  had  occurred 
between  the  election  in  1940  and  the  following  Tuesday  after  the  first 
Monday  in  January  1941,  the  appointment  could  have  been  made  only 
for  the  term  ending  on  the  latter  date,  or  until  a  successor  was  appointed 
and  qualified,  under  a  new  appointment,  which  should  have  been  only 
until  the  next  general  election  in  1942.  at  which  time  the  office  would 
have  been  permanently  filled  for  the  fuU  unexpired  term,  by  the  elecUon. 
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All  your  questions  are  fully  answered  by  our  Supreme  Court,  in  the 
case  of  State  ex  rel.  Landls  v.  Taylor.  108  Fla.  541,  146  So.  549. 

The  cycle  of  terms  of  County  Judges,  in  all  the  counties  of  this 

State  began  on  Tuesday  after  the  first  Monday  in  January  1889,  follow- 
ing the  general  election  in  1888.  Therefore,  the  current  cycle  ends  on 
Tuesday  after  the  first  Monday  in  January  1945.  It  would  be  only  in 
case  of  a  vacancy  occurring  between  the  general  election  in  1944  and  the 
ensuing  Tuesday  after  the  first  Monday  in  January  1945,  that  the  Gov- 
ernor would  be  allowed  to  appoint  for  the  remainder  of  the  term. 

If  you  should  resign,  and  yoiU"  resignation  should  become  effective 
prior  to  March  20th  this  year,  the  last  date  upon  which  candidates  for 
county  elective  offices  may  qualify  for  the  primary  of  this  year,  then 
candidates  to  succeed  you  could  qualify,  and  one  of  them  be  nominated 
in  this  year's  primaries,  but  if  the  vacancy  does  not  occur  until  after 
that  date,  for  qualification  of  candidates  in  this  primary,  then  the  ap- 
pointment would  be  for  a  period  ending  with  the  next  general  election. 

MILITART  LEAVE  OF  ABSENCE 

November  3,  1942.— 042-508. 

COUNTY  SCHOOL  SUPERINTENDENT — EFFECT  ON  BOND 

QUESTION:  Where  the  county  school  superintendent  leaves  for 
military  service  and  appointment  of  acting  superintendent  is  made, 

(1)  Can  the  old  bond  of  the  duly  elected  superintendent  be  released 
and,  If  so,  upon  whose  authority? 

(2)  Should  the  bond  of  the  acting  superintendent  run  to  the  G<7V- 
emor  or  to  the  County  Board? 

(3)  Should  the  bond  of  the  acting  superintendent  be  in  the  same 
amount  as  the  bond  of  the  regularly  elected  superintendent? 

(4)  Where  should  the  bond  of  the  acting  superintendent  be  filed? 

To  Hon.  Colin  Bnglish,  State  Superintetident  of  Public  Instructicm: 

a)  In  my  opinion  of  March  28,  1942,  re  leave  of  absence  by  county 
superintendent — 8431  School  Code,  as  amended  by  !2,  Ch,  20970,  Acts  of 
1941  (1230.31  Fla,  Stat.  '41),  I  stated  that  granting  a  leave  of  absence  did 
not  create  a  vacancy.  As  the  duly  elected  superintendent  is  still  the 
holder  of  and  responsible  for  the  affairs  of  the  office,  he  must  remain 
bonded  as  required  by  statute.  There  is  no  statutory  authority  for  re- 
leasing the  same  merely  because  he  is  on  leave  of  absence. 

<2)  Section  137.01,  PI  a.  Stat.  '41.  provides  that  each  county  officer 
I  of  which  the  county  superintendent  is  one)  shall  give  bond  "to  the  Gov- 
ernor of  the  State  of  Florida  and  his  successors  in   office." 

(3)  This  question  was  also  answered  by  my  opinion  of  March  28, 
1942,  wherein  I  stated  that  on  leave  of  absence  by  county  superintendent 
the  county  board  shoidd  make  regulations  re  selection  of  a  person  to 
perform  the  duties  of  his  office,  and  the  fixing  of  bond  of  the  acting 
superintendent.  While  iS  115.03,  Fla.  Stat,  '41,  which  provides  for  the  bond 
of  a  deputy,  is  not  apphcable  to  the  present  question  because  the  county 
superintendent  has  no  authority  to  appoint  deputies,  it  might  well  serve 
as  a  yard  stick  to  the  county  board  in  adopting  such  regulations. 

(4J  The  county  superintendent  being  classed  as  a  school  official, 
the  acting  county  superintendent  should  be  considered  in  the  same  classi- 
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fication  and  not  as  a  school  employee,  and  his  bond  should  be  filed  with 
the  Secretary  of  State,  as  provided  by  S237.3K6)  Fla.  Stat.  '41  (S14(6>. 
Ch.  20970.  Acts  of  1941). 

MILITABT  LEAVE  OF  ABSENCE 

June  3,  1942.— 042-277. 

COURT  REPORTERS — SERVICE  IN  WAAC 

QUESTION:  An  Offlclal  Court  Reporter  Is  maklnB  application  for 
officers  training  in  the  newly  organized  WAAC  and  has  applied  for  leave 
of  absence  under  Chapter  20718,  Acts  of  1941.  Do  the  statutes  of  Florida 
authorize  the  Governor  to  grant  such  leave? 

To  Hon.  Spessard  L.  Holland,  Governor: 

An  Official  Court  Reporter  is  an  ofBcer  appointed  by  the  Governor 
and  holding  ofHce  at  the  pleasure  of  the  Governor. 

Section  1  of  Chapter  20718,  as  amended  by  Chapter  20863,  Acts  of 
1941,  provides  that  all  CcTunty  and  State  officers,  and  who  are  officers  or 
enlisted  men  m  certain  military  organizations,  "or  officers  or  enlisted 
men  in  any  other  class  of  the  militia"  shall  be  entitled  to  leave  of  ab- 
sence under  the  conditions  set  forth  in  the  Act. 

The  Supreme  Court  of  Florida,  in  an  Advisory  Opinion  to  the  Gctv- 
emor,  rendered  May  12,  1942,  unanimously  held  that  a  person  holding  a 
civil  office  under  the  Governor  of  this  State  does  not,  ipso  facto,  vacate 
the  office  by  entering  into  the  service  of  the  armed  forces  of  the  United 
States,  and  that  the  Legislature  may  secure  to  an  officer  his  tenure  in 
office,  as  it  did  In  the  enactment  of  Chapter  20718,  supra,  during  the 
time  of  his  military  service  with  the  paramount  sovereign  government, 
within  the  term  for  which  he  was  elected  or  appointed. 

In  my  opinion,  therefore,  the  WAAC,  while  not  specifically  desig- 
nated in  the  statute — not  being  created  at  the  time — is  a  "class  of  the 
militia"  or,  "branch  of  the  Army  of  the  United  States"  within  it£  pur- 
view, and  that  your  authority  with  reference  to  the  granting  or  with- 
holding of  leave  of  absence  to  a  female  Court  Reporter  who  enters  "active 
military  service"  which  signifies  "active  duty  with  any  branch  of  the 
Army  of  the  United  States,"  is  the  same  as  that  with  respect  to  other 
State  and  County  officials  who  are  without  statutory  powers  to  name 
deputies;  that  is  to  say,  that  leave  of  absence  may  be  granted  or  with- 
held at  your  discretion,  and  that,  if  grranted,  you  should  appoint,  upon 
recommendation  of  the  Circuit  Judges  of  the  circuit  involved,  an  Acting 
Court  Reporter  to  perform  the  duties  of  the  office  during  the  term  of 
the  military  service  of  the  regularly  appointed  and  incumbent  Court 
Reporter  on  leave. 

In  view  of  the  further  fact  that  the  officers  in  question  hold  at  the 
pleasure  of  the  Governor,  the  statutes  themselves  are  effectual  to  pre- 
serve in  the  Governor  tiltlmate  control,  in  order  that  he  may  see  that 
the  laws  of  the  State  are  faithfully  executed  and  that  as  to  this  par- 
ticular class  of  officers.  Chapter  20718  need  not  be  considered  as  mate- 
rially affecting  the  executive  powers. 

MILITARY  LEAVE  OF  ABSENCE 

May  8,  1941.— 041-247. 

EMPLOYEES — STATE— SALARY 

QUESTION  L  Is  there  a  State  or  Federal  law  requiring  payment  of 
salary  for  any  period  of  employees  of  institutions  under  the  management 
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of  the  Board  of  Control,  when  such  employees  are  called  into  military 
service? 

To  Hon.  J.  T.  Diamond,  Secretary,  Board  of  Control: 

There  is  no  Federal  Law  requiring  such  payment.  Section  8  of  the 
Federal  Selective  Training  and  Service  Act  of  1940  provides  for  the  re- 
employment of  persons  inducted  into  miUtary  service  under  that  Act  upon 
completion  of  their  period  of  training,  but  the  re-employment  provision 
applies  only  to  persons  in  the  employ  of  the  United  States  Government, 
its  territories  or  possessions,  and  the  District  of  Columbia,  and  to  persons 
in  the  employ  of  a  private  employer,  and  does  not  seem  to  apply  to  the 
State;  but  there  are  no  provisions  in  the  Federal  Act  requiring  the  pay- 
ment of  the  salary  of  persons  called  into  service  for  any  period  after  they 
have  left  the  employment. 

There  are  several  statutes  in  Florida  relating  to  leaves  of  absence 
of  ofiScers  and  employees  of  the  State  who  are  called  Into  military  service. 
Sections  4GS  to  470,  mclusive,  Compiled  General  Laws  of  1927,  provide 
for  leaves  of  absence  to  officers  of  the  State  to  serve  in  miUtary  service, 
but  there  is  no  provision  for  paying  any  salary  during  such  period  of 
service.  Section  2038,  Compiled  General  Laws  of  1927,  provides  that 
officers  and  employees  of  the  State  who  are  members  of  the  Florida 
National  Guard  shall  be  entitled  to  leaves  of  absence  without  loss  of 
pay  for  not  more  than  seventeen  days,  while  engaged  in  field  or  coast 
defense  exercises,  or  other  training  ordered  under  the  Florida  National 
Guard  Act.  Section  470<l).  Compiled  General  Laws,  1940  Supplement, 
provides  that  officers  and  employees  of  the  State  who  are  commissioned 
Reserve  Officers  in  the  United  States  Military  or  Naval  Service,  shall  be 
entitled  to  leave  of  absence  without  loss  of  pay  for  not  more  than  seven- 
teen days  in  any  one  annual  period,  while  engaged  in  field  or  coast 
defense  exercise,  or  other  training  ordered  under  the  provisions  of  the 
United  States  Military  or  Naval  training  regulations  for  Reserve  Officers, 
when  assi^ed  to  active  duty  pursuant  to  their  provisions. 

I  call  your  attention  to  the  fact  that  in  the  present  session  of  the 
State  Legislature,  there  have  been  introduced  a  number  of  bills  providing 
for  leaves  of  absence  under  certam  conditions  to  officers  and  employees 
of  the  State  who  are  called  into  miUtary  service,  with  certain  provisions 
relating  to  pay.  One  of  these  bills  provides  for  the  payment  of  salary 
for  a  period  of  thirty  days  after  the  call  into  military  service.  None  of 
these  bills,  however,  has  yet  been  enacted  into  law. 

AULITARY  LEAVE  OF  ABSENCE 

August  5.  1942.— 042-380. 

EMPLOYEES — STATE-SERVICE  IN  MERCHANT  MARINE 

QUESTION:  Would  an  officer  or  employee  joining  the  Merchant 
Marines  be  entitled  to  the  privileges  mentioned  in  Chapter  20,718,  Acts 
of  1941,  providing  for  leave  of  absence  of  pubUc  officials  for  military 
service? 

To  Hon.  J.  M.  Lee,  ComptroUsr: 

Section  2  defines  active  mihtary  service  as  folloM^; 

"The  term  'active  military  service'  as  used  in  this  act,  shall  signify 
active  duty  in  the  Florida  defense  force  or  Federal  service  in  training  or 
on  active  duty  with  any  branch  of  the  army  of  the  United  States.  United 
States  navy,  the  marine  corps  of  the  United  States,  the  coast  guard  of 
the  United  States  and  service  of  all  officers  of  the  United  States  pubhc 
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health  service  detailed  by  proper  authority  for  duty  either  with  the  army 
or  navy  .  .  ." 

In  Section  1  it  is  provided  that  leave  may  be  granted  to  state  officers 
and  employees  who — 

"hold  ofiace  under  the  government  of  the  State  of  Florida  and  are  ofQcers 
either  in  the  defense  force,  naticmal  guard,  naval  militia,  marine  corps, 
unorganized  military,  United  States  army  reserve,  United  States  navy 
reserve,  United  States  marine  corps  reserve.  United  States  coafit  guard 
reserve  or  officers  in  any  other  class  of  militia  .  ,  ." 
I  am  of  the  opinion  that  these  two  sections  should  be  read  in  pari 
materia. 

Upon  receipt  of  your  letter  I  wired  the  Chief  of  Navigation,  Wash- 
ington, D.  C,  as  follows: 

"Is  Merchant  Marine  a  branch  of  United  States  Navy?     If  not  is  it 
under  supervision    of   United   States    Navy?      Need   this   information   in 
construction  of  a  leave  of  absence  statute  .  .  ." 
I  am  today  in  receipt  of  the  following  reply: 

"Merchant  Marine  is  not  rei^eat  not  a  branch  of  the  United  States 
navy.  It  is  administered  by  war  shipping  administration.  However 
many  officers  and  men  of  Merchant  Marine  are  members  of  United  States 
Naval  Reserve.     Bureau   of  Naval   Personnel  Navy  Dept." 

Obviously  the  state  officer  or  employee  in  the  Merchant  Marine  is 
not  in  any  of  the  designated  classes  of  our  armed  service  unless  it  could 
he  said  that  they  "are  olBcers  in  any  other  class  of  the  militia."  In  my 
opinion  this  has  reference  to  armed  forces  and  is  not  broad  enough  to 
include  the  Merchant  Marine.  Personally,  I  feel  that  the  Merchant 
Marine  is  rendering  an  invaluable  service  to  our  country  in  time  of  war 
and  its  importance  ts  not  to  be  underestimated.  However,  as  much  as 
I  should  like  to  construe  this  leave  of  absence  statute  as  applying  to  any 
officer  or  employee  joining  the  same,  I  am  limited  by  the  manner  In 
which  the  Legislature  has  worded  this  Act. 

I  therefore  can  only  say  that  an  officer  or  employee  jolnhig  the 
Merchant  Marine  is  not  entitled  to  the  privileges  mentioned  in  Clmpter 

20.718,  Acts  of  1941. 

MILITARY  LEAVE  OF  ABSENCE 

December  31,  1942.— 042-582. 

EMPLOYEES— STATE— SERVICE    IN  WAVES    OR    WAACS 

QUESTION:  Is  a  state  or  county  employee,  who  is  granted  leave  of 
absence  mider  Section  7  of  Chapter  20718,  Acts  of  1941,  to  join  the 
WAACS  or  the  WAVES,  performing  active  military  service  as  defined  by 
Section  2  of  said  chapter,  and  entitled  to  receive  thirty  days'  pay? 

Is  a  state  or  county  official  or  employee,  who  has  been  granted  a 
leave  of  absence  for  the  purpose  of  induction  as  a  private  In  the  armed 
forces,  entitled  to  thii-ty  days'  compensation  as  prescribed  by  Section  1 
of  said  Act? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

By  opinion  of  February  5,  1942,  construing  Section  7  of  said  Act 
(Section  115.14  Fla.  Stat.  '41),  I  held  that  while  the  granting  of  leave  of 
absence  was  discretionary  with  the  employing  authority,  once  leave  of 
absence  is  granted  for  military  reasons,  the  person  to  whom  it  is  granted 
automatically  becomes  entitled  to  all  rights  and  privileges  prescribed, 
including  compensation  for  the  first  thirty  days'  leave  of  absence. 
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It  is  my  opinion  that  such  employee  given  such  leave  of  absence  and 
who  is  actually  inducted  as  a  WAAC  or  a  WAVE  comes  within  such  defl- 
nition  of  active  military  service  and  is  entitled  to  thirty  days'  i«ty  as 
prescribed  by  the  Act. 

It  is  my  opinicm  that  said  Section  1  does  not  limit  payment  of 
compensation  to  those  who  were  oflScers  or  enlisted  men  in  the  services 
mentioned  therein  at  the  time  of  passage  of  said  Act ;  but  rather,  it  directs 
payment  of  full  pay  for  the  first  thirty  days  of  any  ieave  of  absence  to 
all  state  and  county  officials  holding  c?ffice  under  the  state  government. 
all  county  school  officers,  and  all  municipal  officials  in  the  state,  including 
those  who  were  at  the  passage  of  said  Act  officers  or  enlisted  men  in 
any  of  the  services  therein  specifically  mentioned,  who  perform  active 
military  service,  without  regard  to  whether  such  active  military  service 
was  performed  as  a  private,  or  otherwise. 

Section  7  of  said  Act,  subject  to  leave  of  absence  being  granted  by 
the  employing  authority,  extended  the  same  rights  and  privileges  to  "all 
employees  of  the  State  of  Florida,  and  the  several  counties  of  the  State 
of  Florida,  and  of  the  municipalities  and  political  subdivisions  of  the 
State  of  Florida,  as  are  granted  to  officials  under  this  law." 

MIUTART  LEAVE  OF  ABSENCE 

July  8.  1941.— 041-361. 

ENLISTMENTS  PRIOR  TO    STATUTE— STATE  EMPLOYEES 

QUESTION:  Is  Chapter  20718,  Laws  of  Florida,  Acts  of  1941,  retro- 
active as  weU  Bs  prospectiTe  in  Its  application? 

To  Hon.  Ralj>h  Davis,  Secretary,  Board  of  Commissioners 
of  State  iTtstitutions: 

You  are  advised  that  we  find  no  authority  for  the  view  that  the 
statute  in  question  applies  only  to  officials  and  employees  Inducted  into 
the  service  of  the  United  States  subsequent  to  the  effective  date  of  the 
Act  named.  On  the  contrary,  it  is  our  opinion  that  the  Act  Is  retro- 
spective as  well  as  prospective  in  its  appUcation. 

MILITARY  LEAVE  OF  ABSENCE 

August  18.  1941.— 041-450. 

ENLISTMENTS  PRIOR  TO  STATUTE— STATE  EMPLOYEES'  RXOHTS 

QUESTION:  Are  men  who  are  drafted  under  the  Selective  Train- 
ing and  Service  Act  of  1940  enlisted  men  within  the  meaning  of  Section 
1  of  Chapter  20718,  as  amended  by  Section  1  of  Chapter  20863,  Acts 
of  1941? 

To  Hon.  H.  J.  Malsberger,  State  Forester,  Florida  Forest  OTid  Park  Service : 

Section  I  of  Chapter  20718,  as  amended  by  Section  I  of  Chapter 
20863.  provides: 

"LEAVE  TO  PUBLIC  OFFICIALS  FOR  MILITARY  SERVICE.  All 
State  and  county  officials  in  the  State  of  Florida,  and  all  others  who 
hold  office  under  the  government  of  the  State  of  Florida,  and  who  are 
officers  or  enlisted  men  either  in  the  Florida  Defense  Force,  the  Na- 
tional Guard,  the  Naval  Militia,  Marine  Corps,  Unorganized  MUttia. 
United  States  Array  Reserve,  United  States  Navy  Reserve,  United  States 
Marine  Corps  Reserve.  United  States  Coast  Guard  Reserve,  or  officers 
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or  enlisted  men  in  axty  other  class  of  the  militia,  or  county  school 
officers,  and  all  municipal  officers  In  the  State  of  Florida,  may,  subject 
to  the  provisions  and  conditions  hereafter  set  forth,  be  granted  leave 
of  absence  from  their  respective  military  service.  The  first  thirty  days 
of  any  leave  of  absence  to  be  with  full  pay  and  the  remainder  without 
pay." 

In  my  opinion  men  who  are  drafted  under  the  Selective  Training 
and  Service  Act  of  1940  are  enlisted  men  within  the  meaning  of  the 
above  provision.  "Enlisted  man"  Is  defined  In  Webster's  New  Interna- 
tional IMctionary,  Second  Edition,  as  follows:  "In  the  United  States 
service,  a  private  soldier,  seaman,  or  marine,  or  non-conunissloned  of- 
ficer, as  distinguished  from  a  warrant  or  commissioned  officer,  the 
latter  two  not  being  technically  enlisted."  I  am  able  to  see  no  intent 
expressed  in  the  Act  to  distinguish  between  men  who  voluntarily  enlist 
and  those  who  are  called  into  service  under  a  draft  law. 

A  case  in  which  the  court  held  that  a  drafted  man  is  within  the 
meaning  of  the  words  "enlisted  man"  Is  Watson  vs.  Sovereign  Camp 
W.  O.  W.  116  S.  C.  360,  lOS  8.  E.  14S. 

You  also  ask  in  your  letter  whether  Chapters  20718  and  20863  are 
retroactive  so  as  to  apply  to  several  of  your  employees  who  were  called 
into  active  military  duty  prior  to  the  effective  dates  of  those  acts  and 
who  were  granted  seventeen  days'  leave  with  pay  as  provided  under 
former  laws. 

In  an  opinion  addressed  to  the  Secretary  of  the  Board  of  Com- 
missioners of  State  Institutions  on  July  8,  1841,  I  stated,  "we  find  no 
authority  for  the  view  that  the  statute  in  question  applies  only  to 
officials  and  employees  inducted  into  the  service  of  the  United  States 
subsequent  to  the  effective  date  of  the  act  named.  On  the  contrary, 
it  is  our  opinion  that  the  act  is  retrospective  as  well  as  prospective  in 
its  application."  You  are  therefore  advised  that  your  employees  who 
were  called  into  active  military  duty  prior  to  the  effective  dates  of  these 
acts  (June  6th  In  the  case  of  Chapter  20718  and  June  12th  in  the  case 
of  Chapter  20863)  are  entitled  to  the  benefits  of  those  acts  if  they  have 
been  granted  leaves  of  absence  as  provided  in  that  law.  including  full 
pay  for  the  first  thirty  days  of  such  leaves  of  absence,  liiose  who 
were  granted  seventeen  days'  leave  with  pay  are  of  course  entitled  to 
only  thirteen  days'  additional  pay. 

MILITARY  LEAVE  OF  ABSENCE 

May  7,  1942.— 042-226. 

ENLISTMENTS  PRIOR  TO  STATUTE— STATE  EMPLOYEES'  RIGHTS 

QUESTION:  Is  an  employee  of  the  Florida  State  College  for  Women, 
who  was  drafted  and  entered  military  service  April  21,  1941,  entitled  to 
a  leave  of  absence  as  authorized  by  Chapter  20718.  Acts  of  1941.  and  the 
thirty  days'  pay  provided  therein? 

To  Hon.  J.  T.  Diamond.  Secretar]/,  Board  of  Control: 

Mr.  William  Tyler  is  an  employee  of  the  State  of  Florida  and  there- 
fore, is  entitled  to  the  benefits  of  Chapter  20718,  which  leaves  to  Uie 
discretion  of  the  employing  authority,  in  this  case  the  Board  of  Control, 
whether  or  not  such  employee  should  be  granted  a  military  leave  of 
absence. 

As  I  stated  in  an  opinion  to  Hon.  Ralph  Davis.  Secretary  to  the 
Board  of  Commissioners  of  State  Institutions,  on  July  8,  1941,  I  "find 
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no  authority  for  the  view  that  the  statute  in  question  applies  only  to 
officials  and  employees  inducted  into  the  service  of  the  United  States 
subsequent  to  the  effective  date  of  the  Act  named.  On  the  contrary, 
it  is  our  opinion  that  the  act  is  retrospective  as  well  as  prospective  in  its 
application." 

Mr.  Tyler  would  tie  entitled  to  the  full  benefits  of  Chapter  20718 
even  though  he  entered  military  service  prior  to  the  effective  date  of 
that  act,  if  the  employing  authority,  in  its  discretion,  finds  that  he 
should  be  panted  a  leave  of  absence  under  the  above  cited  statute. 

lUSLITARY  LEAVE  OP  ABSENCE 

September  22,  1942,-042-458. 

FLORIDA  CRIPPLED  CHILDREN'S  COMMISSION— EMPLOYEES 

QUESTION:  The  Florida  Crippled  Children's  Commission  has  a 
nurse  in  its  employ  who  has  joined  the  Navy  anri  has  requested  an 
additional  month's  salary.  What  is  the  policy  of  the  state  in  regard 
to  paying  a  month's  salary  to  full-time  State  employees  who  enter  the 
armed  forces  of  the  United  States? 

To  Dr.    Terry    Bird,    Director  of    Services,   Florida   Crippled    Children's 
CoTumission : 

The  policy  of  the  state  in  this  regard  Is  found  !n  Chapter  20718, 
Laws  of  Florida,  Acts  of  1941,  wherein  it  Is  provided  tliat  employee  of 
the  State  may,  in  the  discretion  of  the  employing  authority  of  such 
employee,  be  granted  leave  of  absence  for  military  service.  .  It  is  further 
provided  in  this  law  that  the  first  thirty  days  of  said  leave  of  absence 
shall  be  with  full  pay. 

Active  military  service  is  defined  in  this  act  as  being  active  duty 
in  the  Florida  Defense  Force  or  Federal  Service  in  training  or  on  active 
duty  with  any  branch  of  the  Army  of  the  United  States,  the  United 
States  Navy,  etc, 

A  nurse  in  the  employ  of  your  commission  is,  In  my  opinion,  a  state 
employee  and  may  be  granted  a  leave  of  absence  by  your  commission  for 
active  duty  in  the  Navy.  Whether  or  not  you  grant  this  leave  of  at>&ence 
is  discretionary  with  your  commission.  However,  if  this  leave  of  absence 
Is  granted  then  the  employee  is  entitled  to  the  first  thirty  days'  of  said 
leave  of  absence  with  full  pay,  ' 

MILITARY  LEAVE  OF  ABSENCE 

August  29,  1941.— 041-490. 

FLORIDA  STATE  HOSPITAL— EMPLOYEES 

QUESTION:  Are  employees  of  the  Florida  State  Hospital,  entering 
the  military  service  of  the  United  States  by  draft,  enlistment  or  as 
reserve  officers,  entitled  to  thirty  days'  pay  if  their  period  of  military 
service  began  prior  to  the  passage  of  Chapters  20718  and  20863,  Acts 
of  1941? 

To  Hon.  J.  H.  Therrell,  Superintendent,  Florida  State  Hospital: 

Your  inquiry  as  to  whether  or  not  these  statutes  are  retroactive 
has  been  answered  in  our  opinion  dated  August  18,  1941,  addressed  to 
the  State  Forester,  and  our  opinion  dated  July  8,  1941,  addressed  to 
the  Board  of  Commissioners  of  State  Institutions,  in  which  opinions 
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we  said,  "We  find  no  authority  for  the  view  that  the  statute  In  question 
applies  only  to  officials  and  employees  inducted  Into  the  service  of  the 

United  States  subsequent  to  the  effective  date  of  the  act  named.  On 
the  contrary,  it  Is  our  opinion  that  the  act  is  retrospective  as  well  as 
prospective  in  its  application."  This  statement  applies  &Uke  to  Chapters 
20718  and  20863,  Acts  of  1941. 

We  also  call  your  attention  to  Section  470(1),  Compiled  Oeneitil 
Laws  of  Florida.  1940  Supplement  (Section  1  of  Chapter  17975,  Acts  of 
1937),  which  reads  as  follows: 

"Commiasicned  reserve  officers  in  United  States  military  or  naval 
service  ordered  to  active  duty  status.  AH  officers  or  employees  of  the 
State  of  Florida,  or  of  the  several  counties  or  municipalities  of  this 
State,  who  are  commissioned  reserve  officers  in  the  United  States  miUtarr 
or  naval  service,  shall  be  entitled  to  leave  of  absence  from  their  respec- 
tive duties,  without  loss  of  pay.  time  or  efficiency  rating,  on  all  days 
during  which  they  shall  be  engaged  in  field  or  coast  defense  exercise 
or  other  training  ordered  under  the  provisions  cf  the  United  States 
military  or  naval  training  regulations  for  reserve  officers  when  assigned 
to  active  duty  pursuant  to  their  commissions,  provided  that  leaves  of  ab- 
sence granted  as  a  matter  of  legal  right  under  the  provisions  of  this 
section  shall  not  exceed  seventeen  days  In  any  one  armual  period:  Pro- 
vided, further,  that  leaves  of  absence  for  additional  or  longer  periods 
of  time  without  pay  for  assignment  to  duty  with  Civilian  Conservation 
Corps  units  or  other  functlcTos  of  a  military  character  may  be  granted 
in  the  discretion  of  employing  or  appointing  authority  of  any  State. 
county  or  municipal  employee  and  when  so  granted  shall  have  the  force 
and  effect  of  other  leaves  of  absence  authorized  by  this  section." 

We  likewise  call  your  attention  to  Section  2038,  Compiled  General 
Laws  (Section  2.  Chapter  12089,  Acts  of  1927 >,  which  provides: 

"Leaves  of  absence  for  governmental  employees.  All  officers  and 
employees  of  the  State  ctf  Florida  and  of  the  several  counties  and  mu- 
nicipalities within  the  State  of  Florida,  who  are  members  of  the  Florida 
National  Guard,  shall  be  entitled  to  leave  of  absence  from  their  respec- 
tive duties,  without  loss  of  pay,  time  or  efficiency  rating,  on  all  days  dur- 
ing which  they  shall  be  engaged  in  field  or  coast  defense  exercises  or 
other  training  ordered  imder  the  provisions  of  this  Chapter:  Provided, 
that  leaves  of  absence  granted  under  the  provisions  of  this  section  shall 
not  exceed  seventeen  days  at  any  one  time." 

It  is  our  opinion  therefore  that  the  employees  of  the  hospital  who 
were  called  into  active  military  duty  prior  to  the  effective  dates  of  these 
Acts  (June  6th  in  the  case  of  Chapter  20718  and  June  I2th  In  the  case 
of  Chapter  20863)  are  entitled  to  the  benefits  of  these  Acts  if  they  have 
been  granted  leaves  of  absence  as  provided  in  said  laws,  including  full 
pay  for  the  first  thirty  days  Of  such  leave  of  absence.  Those  who  were 
granted  seventeen  days  leave  with  pay  under  Sections  470  and  2038, 
supra,  are  of  course  entitled  only  to  thirteen  days  additional  pay. 

IVQLITABY  LEAVE  OF  ABSENCE 

September  25.  1941.— 041 -S57. 

FLORIDA    STATE  HOSPITAL— EMPLOYEES 

QUESTION:  Are  employees  entitled  to  leave  cf  absence  with  pay 
for  first  thirty  days  upon  entering  military  services  of  the  United  States 
as  provided  in  Chapter  20718,  Acts  of  1941? 
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To  Hon.  J.  H.  Therrell,  Superintendent.  Florida  State  Hospital: 

Chapter  20718,  Acts  of  1941,  contemplates  that  such  employees  may 
in  the  discretion  of  the  employing  authority  of  such  emplcryees  be  granted 
leave  of  absence  under  the  terms  of  said  Act,  and  upon  such  leave  of 
absence  being  granted,  said  employees  shall  enjoy  the  same  rights  and 
privileges  as  are  granted  to  officials  under  the  Act,  which  include  full 
pay  for  the  first  thirty  days  of  such  leave  of  absence,  provided  such  leave 
of  absence  be  granted  to  the  employees  so  that  such  employees  may  per- 
form active  military  service. 

The  term  "active  mUitary  service."  as  used  in  the  Act,  signifies  active 
duty  in  the  Florida  defense  force  or  Federal  service  in  training  or  on 
active  duty  within  a  branch  of  the  Army  of  the  United  States,  the  United 
States  Navy,  the  Marine  Corps  of  the  United  States,  the  Coast  Guard 
of  the  United  States,  and  services  of  all  officers  of  the  United  States 
Public  Health  Service  detailed  by  proper  authority  for  duty  either  with 
the  Army  or  the  Navy. 

If  registered  nurses  and  registered  medical  technicians  or  physio- 
therapists employed  by  the  Florida  State  Hospital  are  granted  leave  of 
absence  under  the  terms  of  the  aforesaid  Act  for  the  purpose  of  perform- 
ing active  military  service  with  any  of  the  foregoing  branches,  then  it  is 
my  opinicm  that  such  nurses  and  technicians  or  physiotherapists  are  en- 
titled to  full  pay  for  the  first  thirty  days  of  said  leave  of  absence. 

This  full  pay  for  the  first  tliirty  days  of  such  leave  of  absence  Is 
nothing  more  than  salary  or  wages.  It  is,  in  fact,  similar  in  nature  to 
a  vacation  with  pay,  and  such  payments  should  be  made  from  the  regxUar 
appropriation  for  salaries  and  wages.  It  is  true  that  your  appropriation 
for  salaries  and  wages  may  not  have  been  for  an  increased  amount  sufiB- 
cient  to  cover  such  items;  however,  it  is  my  opinion  that  it  is  the  duty 
of  the  department  head  to  handle  the  salaries  and  wages  of  his  employees 
in  such  a  manner  as  to  make  available  from  such  appropriation  an 
amount  sufficient  to  cover  these  emergency  items.  It  seems  to  me  that 
this  might  be  done  by  temporary  reductions  in  salaries  and  wages,  espe- 
cially of  those  replacing  the  ones  to  whom  leaves  of  absence  have  been 
granted,  or  perhaps  by  making  such  replacements  only  after  a  short 
lapse  of  time. 

MILITARY  LEAVE  OF  ABSENCE 

October  15,  1941.— 041-576. 

MOTOR  VEHICLE  DEPARTMENT— EMPLOYEES 

QUESTION:  May  employees  of  Motor  Vehicle  Department  be  granted 
leaves  of  absence  for  Military  Service  under  Chapter  20718,  Acts  of  1941? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioiier: 

Section  1  of  Chapter  20718,  Acts  of  1941,  as  amended  by  Chapter 
20863,  Acts  of  1941  provides  as  foUcTWs: 

"LEAVE  TO  PUBLIC  OFFICIALS  FOR  MILITARY  SERVICE.  All 
State  and  County  officials  in  the  State  of  Florida,  and  all  others  who 
hold  office  under  the  government  of  the  State  of  Florida,  and  who  are 
officers  or  enlisted  men  either  in  the  Florida  Defense  Force,  the  National 
Guard,  the  Naval  MiUtia,  Marine  Corps,  Unorganized  MiUtia;  United 
States  Army  Reserve.  United  States  Navy  Reserve,  United  States  Marine 
Corps  Reserve.  United  States  Coast  Guard  Reserve,  or  officers  or  enlisted 
men  in  any  other  class  of  the  militia,  or  county  school  officers,  and  all 
municiFal  officials  in  the  State  of  Florida,  may.  subject  to  the  provisions 
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and  conditions  hereafter  set  forth,  be  granted  leave  of  absence  from 
their  respective  offices  and  duties  to  perform  active  military  service.  The 
first  thirty  days  of  any  leave  of  absence  to  be  with  full  pay  and  the  re- 
mainder without  pay." 

Section  1  of  the  Act  provides  as  follows: 

"EMPLOYEES.  All  emplcTyees  of  the  State  of  Florida,  and  of  the 
several  counties  of  the  State  of  Florida,  and  of  the  municipalities  or 
pohtical  subdivisions  of  the  State  of  Florida  may,  in  the  discretion  of 
the  employing  authority  of  such  employee,  be  granted  leave  of  absence 
under  the  terms  of  this  Act,  and  upon  such  leave  of  absence  being 
granted,  said  employee  shall  enjoy  the  same  rights  and  privileges  as 
are  hereby  granted  to  officials  under  this  Act.  in  so  far  as  may  be." 

It  Is  therefore  my  opinion,  that  it  is  within  your  discretion  to  grant 
an  employee  leave  of  absence  as  provided  for  in  the  Act.  upon  his  being 
called  into  the  military  service  of  the  United  States,  and  if  such  leave 
ut  absence  is  granted,  such  employee  then  becomes  entitled  to  pay 
during  the  first  thirty  days  of  such  leave  of  absence. 

I  believe  the  leave  of  absence  contemplated  by  the  Act  should  either 
be  granted  or  refused  at  the  time  of  or  prior  to  the  time  the  employee 
terminates  his  service  with  the  State.  However,  I  see  no  reason  why  you 
could  not  now  grant  such  leave  of  absence  and  make  the  same  retroactive. 


MILITARY  LEAVE  OF  ABSENCE 

August  6,  1942.— 042-381. 

PROBATION   OPPICERS — ACTING — SALARY 

QUESTION:  May  W.  Ira  Hazlett,  as  Acting  Chief  Probation  Officer 
of  the  Juvenile  and  Domestic  Relations  Court,  appointed  by  the  Governor 
to  temporarily  succeed  as  acting  appointee,  Marshall  Battle.  Chief  Pro- 
bation Officer  of  said  Court,  which  latter  has  been  granted  leave  of  ab- 
sence for  military  service,  draw  a  salary  under  his  appointment  during 
the  period  of  time  when  the  mcumbent,  Marshall  Battle,  receives  the 
leave  of  absence  thirty  day  salary  allowance? 

To  Hon.  R.  A.  Gray,  Secretary  of  State: 

In  my  opinion,  the  acting  appointee  is  entitled  to  his  salary  com- 
pensation as  of  the  time  when  he  duly  qualifies  under  such  appointment 
and  begins  the  service,  to  which  the  appointment  applies.  The  thirty 
day  compensation  allowance,  provided  by  the  Legislature  for  officers  and 
employees  of  State,  County  and  Municipal  governments  entering  the 
military  service.  Is  a  statutory  gratuity  provision  and  the  rights  of  an 
acting  successor  to  any  such  leave  of  absence  incumbent,  have  no  de- 
pendence upon  or  relation  to  this  statutory  gratuity  and  exist  by  virtue 
of  the  legal  right  in  the  acting  appointee  to  receive  compensation  for 
official  services  upon  the  rendition  of  same,  after  due  qualification  to 
an  official  place. 

Of  course,  the  Governor,  in  appointing  an  acting  officer  may  make 
his  appomtment  subject  to  no  compensation  for  services  rendered  during 
the  Uiirty  day  statutory  leave  pay  period  of  the  incumbent,   but   unless 

^L?°^r'SL'^TJ^    V""^^  reservation  or  restriction  in  the  appoint- 
ment, the  right  to  be  paid,  as  above  set  forth,  would  prevaU 
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July  1.  1941—041-359. 

RE-EMPLOYMENT— STATE  EMPLOYEES 

QUESTION:  Is  there  any  state  or  federal  law  relating  to  the  re- 
employment of  state,  county  or  municipal  employees  who  are  called  into 
military  service? 

To  Him.  L.  T.  Crews,  itfedicaZ  Detachment,  Station  Hospital.  Camp 
Blanding,  Fla.: 

Section  7  of  the  Selective  Training  and  Service  Act  of  1940,  passed 
by  Congress,  provides  for  the  re -employment  of  persons  who  leave  posi- 
tions in  the  employ  of  the  Federal  Government  and  private  employers 
after  the  period  of  training  is  completed.  The  only  provision  as  to  em- 
ployees of  state  and  political  subdivisions  of  states  is  the  provision  that 
"if  such  person  was  in  the  employ  cf  any  state  or  political  subdivision 
thereof,  it  is  hereby  declared  to  be  the  sense  of  the  Congress  that  such 
person  should  be  restored  to  such  position  or  to  a  position  of  like  senior- 
ity status,  and  pay,"  At  the  1941  session  of  the  Florida  Legislature  two 
Acts  (Chapter  30718  as  amended  by  Chapter  20863)  were  passed  providing 
for  leaves  of  absence  to  State  and  County  officials,  county  school  officers 
and  municipal  officers  who  enter  into  active  military  service.  Sections 
1  and  8  of  Chapter  20718  relate  to  employees  and  provide: 

"Section  7,  EMPLOYEES,  All  employees  of  the  State  of  Florida, 
and  of  the  several  counties  of  the  State  of  Florida,  and  of  the  municipali- 
ties or  political  subdivisions  of  the  State  of  Florida  may,  in  the  discretion 
of  the  employing  authority  of  such  employee,  be  granted  leave  of  ab- 
sence under  the  terms  of  this  Act,  and  upon  such  leave  of  absence  being 
granted,  said  employee  shall  enjoy  the  same  rights  and  privileges  as 
are  hereby  granted  to  officials  under  this  Act,  in  so  far  as  may  be. 

"Section  8.  ADOPTION  OP  FEDERAL  LAW  FOR  EMPLOYEES, 
The  provisions  of  Section  8  of  Chapter  720  Acts  of  Congress  of  the  United 
States,  approved  September  16,  1940  (Title  50  App.  Section  308,  U.S.C.A.). 
in  so  far  as  it  relates  to  the  re-employment  of  public  employees  granted 
a  leave  of  absence  on  active  militai-y  duty  under  this  Act,  shall  be  ap- 
plicable in  this  State  and  the  refusal  of  any  State,  County,  or  municipal 
official  to  comply  therewith  shall  subject  him  to  removal  from  office." 

I  call  your  attention  also  to  Chapter  30909,  enacted  by  the  1941 
State  Legislature,  providing  for  the  extension  of  teachers  certificates 
on  account  of  military  service. 

Under  these  new  statutes,  therefore,  a  public  employee  of  the  class 
described  in  the  statutes  is  entitled  to  re-employment  at  the  end  of  his 
active  military  duty  if  the  employing  authority  of  the  employee  in  ques- 
tion has  duly  granted  him  a  leave  of  absence, 

MILITAKY  LEAVE  OF  ABSENCE 

March  27,  1942.— 042-141. 

SHERIFF— RIGHTS 

QUESTION:  What  are  the  rights  of  State  and  County  officers  under 
Florida  statutes  providing  for  leaves  of  absence  to  such  officers  entering 
military  service? 

To  Hon.  Hugh  CvZbreath.  Sheriff,  Hillsborough  County,  Tampa,  Florida: 

Chapter  7393.  Acts  of  1917,  being  Sections  465  to  470.  inclusive.  Com- 
piled General  Laws,  makes  it  mandatory  that  a  county  official  called  into 
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the  Army  of  the  United  States  for  active  service,  be  given  a.  leave  of 
absence  by  the  Governor  after  an  application  from  such  ofBcial  therefor 
for  the  period  of  time  during  which  such  officer  shall  be  retained  in  such 
military  service,  provided  that  the  leave  of  absence  so  granted  shall  not 
extend  beyond  the  term  of  office  of  such  official.  However,  in  my  opinion 
the  mandatory  duty  upon  the  GovemcTr  to  grant  such  leave  imposed  by 
the  quoted  statute,  has  been  modified  by  Chapter  20718,  Laws  of  Florida. 
Acts  of  1941.  in  that  part  providing  as  follows: 

"Application  for  such  leave  of  absence  shall  be  made  to  the  Governor 
of  the  State  of  Florida  and  may  be  granted  or  denied  by  the  Governor 
in  his  discretion  as  the  public  interest  may  require." 

It  is  your  duty  under  these  statutes  to  make  application  for  your 
leave  of  absence  to  the  Governor,  and  if  it  is  granted,  you  then  are  sub- 
ject to  the  following: 

(1)  Tou  should  appoint  a,  capable  and  competent  deputy  to  take  over 
and  perform  the  duties  of  your  office  during  your  effective  leave  of  ab- 
sence. Your  official  bond  continues  in  full  force  during  the  remainder 
of  your  term  of  office,  and  you  continue  liable  thereunder  for  the  acts 
of  your  deputies,  just  as  you  would  had  no  leave  of  absence  been  granted. 

(2)  The  deputy  appomted  by  you  to  serve  during  your  leave  of 
absence  under  such  appointment  is  required  to  furnish  good  and  sufficient 
bond  in  a  sum  of  not  more  than  one -half  the  amoimt  of  your  official 
bond,  to  be  conditioned  upon  the  faithful  performance  by  him  of  the 
duties  assumed. 

(3)  The  deputy  appointed  by  you  may  perform  all  of  the  duties 
of  your  office,  signing  all  official  papers  and  documents,  but  doing  it  In 
your  name,  by  him  as  deputy. 

f4>  Upon  your  return  from  such  military  service  during  your  term 
of  office,  you  are  entitled  to  be  immediately  reinstated. 

MILITARY  LEAVE  OF  ABSENCE 

March  27.  1942.— 042-145. 

STATE  PLANT  BOARD— EMPLOYEES— PART  TIME 

Question;  Has  the  State  Plant  Board  authority  to  pay  thirty  days' 
compensation  upon  the  granting  of  a  military  leave  of  absence  to  a 
nursery  inspector  who  is  employed  part  of  the  time  throughout  the  year; 
that  is  to  say.  about  fifteen  days  each  month  throughout  the  year? 

To  Hon.  J.  T.  Diamond,  SecTetary,  State  Plant  Board: 

Chapter  20718,  Laws  of  Florida,  1941,  makes  the  granting  of  a  mili- 
tary leave  of  absence  discretionary  with  the  employing  authority,  but  if 
the  leave  of  absence  is  granted  the  Act  provides  "the  first  thirty  days" 
of  the  leave  of  absence  is  to  be  "with  full  pay  and  the  remainder  without 
pay."  The  Act  relates  to  "employees  of  the  State  of  Florida"  and,  there- 
fore, as  I  pointed  out  in  my  opinion  of  October  8,  1941,  to  the  State 
Board  of  Control,  part-time  employees  fall  within  the  all  inclusive  terms 
of  the  Act. 

In  my  opinion,  however,  the  Act  does  not  contemplate  the  payment 
of  part-time  employees  for  thirty  days  at  the  dally  wage  rate.  It  rather 
contemplates  the  payment  of  such  part-time  employees  on  the  basis  of 
the  time  such  employee  would  normally  work  during  a  thirty-day  period. 

In  the  case  of  the  nursery  inspector  you  mentioned,  who  is  employed 
at  a  salary  of  five  dollars  per  day,  and  who  works  on  the  average  fifteen 
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days  each  month  dining  the  year,  my  opinion  is  that  the  State  Plant 
Board  would  be  authorized  to  pay  him  seventy-five  dollars  upon  granting 
him  a  military  leave  of  absence. 

MILITARY  LEAVE  OF  ABSENCE 

April  2,  1S42.— 042-153. 

STATE    TREASURER— EMPLOYEES 

QUESTION :  Are  employees  of  the  State  Treasurer's  office  entitled 
to  the  benefits  of  the  1941  leave  of  absence  statute? 

To  Hon.  J.  Edtvin  Larson,  State  Treasurer: 

Employees  of  the  State  Treasurer's  of9ce  are  state  employees  and,  as 

such,  are  entitled  to  the  benefits  of  the  1941  leave  of  absence  statute 
referred  to  above. 

MnJTARY  LEAVE  OF  ABSENCE 

September  29,  1942. — 042-467. 

STATE  WELFARE  BOARD— EMPLOYEES 

QUESTION:  Is  an  employee  on  leave  of  absence  for  active  military 
service  under  Chapter  20718,  Acts  of  1941,  entitled  to  be  re-employed 
upon  his  discharge  from  said  mihtary  service  at  the  salary  paid  him  at 
the  time  he  took  said  leave  of  absence  or  should  he  toe  re-employed  at 
the  new  salary  fixed  by  the  employing  authority,  said  salary  having  been 
reduced  during  the  employee's  absence? 

To  Mr.  Wiltiam  J.  DeHoff,  Attorney,  Staie  Welfare  Board,  JackaomnUe, 
Florida: 

Chapter  20718,  Acts  of  1941  provides  that  the  provisions  of  Section 
8  of  Chapter  720,  Acts  of  Congress  of  the  United  Slates  approved  Sep- 
tember 16,  1940,  (title  50  App.  Section  308,  U.S.CA.)  Insofar  as  It  relates 
to  the  re-employment  of  pubUc  employees  granted  a  leave  of  absence  for 
active  military  duty  under  the  Florida  Act  shall  be  applicable  in  the  State 
of  Florida. 

The  Act  of  Congress  referred  to  in  this  regard  declares  it  to  be  the 

sense  of  Congress  that  employees  of  any  state  or  political  subdivision 

thereof  having  been  absent  by  leave  of  absence  for  mihtary  service  should 

be  restored  to  their  former  position  or  to  a  position  of  like  seniority,  status 

,  and   pay. 

Inasmuch  as  the  Legislature  of  Florida  has  adopted  the  provisions 
of  the  Act  of  Congress  referred  to  it  is  my  opinion  that  state  employees 
granted  leave  of  absence  for  active  mihtary  service  mider  the  Florida 
Act  should  be  re-emplpyed  at  the  same  salary  such  employee  was  receiv- 
ing at  the  time  he  was  granted  said  leave  of  absence.  However,  If  there 
has  been  a  general  salary  reduction  applicable  to  othei-  employees  sim- 
iliarly  situated  then  such  re-employment  may  be  at  the  reduced  salary. 
It  is  my  opinion  that  the  employing  authority  could  not  single  out  the 
particular  employee's  job  and  reduce  the  salary  for  that  position  and 
thereby  affect  the  rights  and  status  of  the  employee  who  is  on  leave  of 
absence  for  mihtary  duty  by  the  reduction  In  salary.  If  it  Is  to  be  carried 
forward  and  affect  such  employees  it  must  be  the  result  of  a  scaling  down 
of  salaries  generally  for  economic  or  other  reasonable  purposes. 
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March  5,  1942.— 042-103. 

STATUTE — SCOPE 

QUESTION:  What  Is  the  application  of  the  1941  leave  of  absence 
statute  to  employees  of  the  State  Government  who  are  not  ofllcers  of 
the  State  or  County? 

To  Hon.  Spessard  L.  Hoiland,  Governor: 

All  employees  of  the  State,  of  the  several  counties  of  the  State,  of 
the  municipalities  or  political  subdivisions  of  the  State,  and  all  county 
school  ofQcei^,  may  in  the  discretion  of  the  employing  authority  of  such 
employee,  be  given  a  leave  of  absence  from  their  respective  duties,  to 
perform  military  service  In  any  of  the  following  organizations  or  groups: 

(1)  Florida  Defense  Force. 

{2)  National  Guard. 

(3)  The  Naval  Militia. 

(4)  The  Marine  Corps. 

(S>  The  tmorganized  Militia. 

<6>  The  United  States  Army  Reserve, 

(7)  The  United  States  Navy  Reserve. 

<8)  The  United  States  Marine  Corps  Reserve. 

(9)  The  United  States  Coast  Guard  Reserve. 

(10)  In  any   other  class  of  the  militia,  or  branch  of  the  military 
service  of  the  United  States. 

This  leave  of  absence  is  in  order  that  they  might  be  able  to  perform 
active  military  service  through  such  affiliation. 

Upon  such  leave  of  absence  being  granted,  such  employee  shall  be 
entitled,  subject  to  the  reservation  hereinafter  set  forth,  to  the  following : 

(1)  To  have  preserved  for  him  or  her  all  seniority  rights,  efficiency 
ratings,  promotional  status,  and  retirement  privileges  during  his  or  her 
leave  of  absence,  provided  he  or  she  is  reinstated  to  the  employment 
held  by  him  or  her  when  the  leave  of  absence  was  granted. 

The  reservation  to  which  the  entitlement  in  this  paragraph  is  de- 
pendent, is  created  by  the  language  in  Section  7  ot  Chapter  20718  afore- 
said, as  follows:  "insofar  as  may  be."  Because  of  this  language.  It  is 
my  opinion  that  such  employee  do*  not  enjoy  an  absolute  right  to  re- 
instatement by  a  successor  employer,  but  that  such  reinstatement  rights 
are  dependent  upon  conditions  existing  with  the  successor  employer  at 
the  time  of  his  or  her  return,  and  if  because  of  such  conditions  the  suc- 
cessor employer  is  unable  to  reinstate  the  employee,  then  because  of  the 
language,  "insofar  as  may  t>e,"  as  applied  to  the  Interpreting  and  meeting 
of  such  condition,  the  successcTr  employer  may  for  cause  decline  the 
reinstatement. 

It  is  my  opinion  that  the  language  "Insofar  as  may  be"'  as  used  in 
Section  7  of  the  Act,  Is  Intended  to  leave  with  the  successor  employer  a 
field  of  discretion  to  be  used  in  determining  whether  or  not  reinstate- 
ment may  be  had. 

The  "leave  of  absence"  as  to  employees  begins  at  time  of  entering 
upon  service  and  continues  beyond  the  term  of  the  granting  employer, 
and  for  the  period  of  the  employee's  military  service  and  a  time  not  to 
exceed  thirty  days  immediately  next  succeeding  the  date  of  release  from 
active  service.  My  reason  for  holding  that  the  employee's  "leave  of 
absence"  time   extends   through  successor  employers,   is  because   of   the 
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definition  given  in  the  Act  to  the  language  "period  of  active  military 
service"  without  any  limitation  being  placed  under  its  provision  on  the 
employee's  leave.  The  period  of  active  military  sernce  under  the  granted 
and  effective  leave  cf  absence  for  the  purpose  of  computation  to  determine 
whether  such  person  may  be  entitled  to  retirement  under  the  laws  of  the 
State  of  Florida,  where  retirement  acts  are  involved,  shall  be  deemed 
continuous  service  in  the  oflSce  of  the  granting  employer. 

f2)  The  employee  given  such  leave  of  absence  is  deemed  to  have 
his  leave  of  absence  extended  by  successor  incumbents  to  his  original 
employer's  office,  and  it  would  be  the  duty  of  such  successor  incumbent 
to  extend  the  period  of  the  leave  of  absence  as  long  as  the  eligible 
service  existed,  although  it  is  not  the  absolute  duty  of  a  successor  incum- 
bent employer  to  reinstate,  the  modifying  term  "insofar  as  may  be"  being 
the  applicable  provision  as  to  such  reinstatement.  Records  should  be 
kept  by  granting  employers  of  the  leaves  of  absence  given,  and  these 
should  be  preserved  by  their  successors  in  office  for  the  protection  of 
the  employee's  conditional  rights  of  re-employment  and  his  or  her  other 
rights  under  the  Act. 

<3>  The  employee  is  exempt  from  contributions  to  retirement  fmids 
while  on  such  leave. 

(4)  If  time  for  reinstatement  arrives  during  a  successor  employer's 
incumbency,  and  if  for  good  cause  it  is  not  granted,  all  continuing  priv- 
ileges cease,  although  accrued  rights  stand  as  then  fixed. 

i  5  >  Good  cause  must  exist  to  support  a  successor  employer's  refusal 
to  reinstate  a  "leave  of  absence"  employee.  The  Act  does  not  attempt 
to  define  what  this  "insofar  as  may  be"  condition  to  reinstatement, 
should  consist  of. 

f6)  Because  C7f  the  provisions  of  Section  8  of  the  Act,  a  leave  of 
absence  employee  has  an  absolute  right  to  reinstatement  from  his 
original  employer,  to  his  former  position  or  a  position  of  like  seniority 
status  and  pay,  if  his  return  is  during  the  incumbency  of  such  original 
employer. 

MILITARY  LEAVE  OF  ABSENCE 

August  21,  1942,-^42-410. 

TAX   COLLECTOR— SALARY 

QUESTION:  (1>  Is  the  Honc?rable  Hayes  Wood,  former  Tax  Col- 
lector of  Dade  County,  who  has  been  granted  leave  of  absence  to  enter 
military  service,  entitled  to  receive  thirty  days  pay  under  the  provisions 
of  Chapter  20178  and  20863,  Acts  of  1941? 

(2)  If  you  hold  that  he  should,  would  this  be  deducted  from  the 
$7500.00  limitation  placed  on  the  amount  that  should  be  received  by  the 
Tax  Collector  in  any  one  year? 

(3)  If  you  should  hold  that  the  amoimt  that  was  paid  him  for  this 
leave  of  absence  would  not  be  deducted  from  the  $7500,00  limitation, 
then  when  would  the  present  Tax  Collector  start  paying  into  the  excess 
fee  fund? 

C4)  Should  he  begin  at  $5000.00  on  only  that  part  that  he  per- 
sonally receives  or  should  he  start  paying  as  soon  as  the  net  income 
of  the  office  is  $5000.00? 

(5)  Does  this  Act  apply  also  to  employees  of  fee  offices? 
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To  Hon,  J.  M.  Lee,  ComptroUeri 

(.1)    This  question  should  be  answered  in  the  afitenative. 

(2)  I  am  of  the  opinion  that  Mr.  Wood  and  the  person  taking  his 
place  should  receive  the  pro  rata  share  of  $7500.00  allowed  as  compen- 
sation to  the  holder  of  this  office,  and  that  Mr.  Wood  should  receive,  in 
addition  thereto,  $625.00  which  is  a  month's  salary. 

(3)  and   (4)     In  an  opinion  by  this  office,  under  date  of  June  9, 

1937,  the  then  Attorney  General  gave  an  opinion  that  I  believe  fully 
answers  these  questions.  I  have  carefully  considered  the  same  and  concur 
therein.     This  opinion  may  be  found  in  the  Biennial  Report  for  1937- 

1938,  page  106. 

(5)  I  am  cf  the  opinion  this  question  should  be  answered  in  the 
affirmative. 

MILITARY  LEAVE  OF  ABSENCE 

April  21,  1942.— 042-196. 

VOCATIONAL  EDUCATION— EMPLOYEES 

QUESTION:  Is  a  person  employed  in  the  vocational  education  of 
defense  workers  entitled  to  an  extra  month's  pay  under  the  provisions  of 
■  Chapter  20718,  Acts  of  1941?  Such  employee  Is  appointed  by,  and  is 
under  the  supervision  of,  the  State  Superintendent  of  Public  Instruction. 
Although  the  funds  are  supplied  by  the  Federal  Government  for  this 
purpose,  they  are  disbursed  in  the  same  manner  as  other  State  funds 
and  such  employees  are  paid  by  warrant  on  the  State  Treasurer. 

To  Hon.  Colin  English.  State  StiperinteTident  of  Public  Instruction: 

The  employee  you  describe  is  wttkin  the  purview  of  Chapter  20718, 
Acts  of  1941,  and  is  entitled  to  its  benefits  as  an  employee  of  the  State. 

Two  fin-ther  questions  must,  however,  be  answered  in  connection  with 
the  application  of  th^  Act.  First,  it  must  be  determined  that  the  em- 
ployee is  going  into  active  military  service  which  is  defined  in  the  Act 
as  being  "active  duty  in  the  Florida  Defense  Force  or  Federal  service 
in  training  or  on  active  duty  with  any  branch  of  the  Army  of  the  United 
States,  the  United  States  Navy,  the  Marine  Corps  of  the  United  States, 
the  Coast  Guard  (rf  the  United  States,  and  service  of  all  olflcers  of  the 
United  States,  Public  Health  Service  detailed  by  proper  authority  for 
duty  either  with  the  Army  or  the  Navy."  This  question  will  have  to  be 
answered  on  the  basis  of  the  facts  of  each  particular  case. 

The  second  question  is  whether  the  funds  supplied  by  the  federal 
government  for  the  vocational  education  of  defense  workers  may  be 
used  to  pay  an  extra  month's  salary  under  the  provisions  of  Chapter 
20718.  Since  the  federal  government  suppUes  the  funds  for  the  voca- 
tional education  of  defense  workers,  it  may  control  the  spending  of 
those  funds  and  may  provide  conditions  governing  their  use.  Inasmuch 
as  the  extra  month's  pay  would  have  to  be  paid  from  those  funds,  you 
should  ascertain  from  the  U.  S.  Office  of  Education  whether  there  Is  any 
federal  Inhibition  against  such  use  of  those  funds. 

POWERS  AND  DUTIES  OF  STATE  OFFICERS   AND  AGENCIES 

August  27.  1941.— 041-492. 

BOARD  OF  CONSERVATION— PURCHASE  OP  AUTOMOBILE 

QUESTION;  State  Board  of  Conservation  requests  payment  of  one 
Chevrolet  1941  Coupe,  with  box,  at  $544.50,  Invoice  bearing  statement. 


118  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


OFFICES.  OFFICERS  AND  RECORDS— Powers  and  Duties  «rf  State 
Officers  and  Asencies 

"Approved  by  the  Budget  Commission  for  purchase  June  23,  1941."  Comp- 
troller finds  no  authority  for  purchase  of  this  automobile  in  the  General 
Appropriation  Act  of  1941,  Chapter  20980.  Is  the  State  Board  of  Conser- 
vation authorized  to  purchase  this  automobile? 

To  Hon.  J.  M.  Lee,  ComptroUer: 

This  particular  automobile  is  for  the  State  Board  of  Conservation 
Geological  Survey  and  was  approved  prior  to  the  fiscal  year  ending  Jime 
30,  1941.  Chapter  20896  is  the  applicable  law  with  reference  to  the  pur- 
chase of  motor  vehicles.  1  find  under  Section  2  that  there  Is  authority 
for  the  purchase  of  this  automobile,  provided: 

"such  piirchases  are  within  legislative  appropriations  therefor.  Both 
motor  vehicle  appropriations  and  appropriations  for  necessary  and  regu- 
lar expense  of  the  proposed  purchaser,  may  be  considered  in  determining 
whether  or  not  the  purchase  is  within  such  appropriations." 

I  find  no  specific  item  with  reference  to  the  purchase  of  automobiles 
In  the  Appropriation  Act.  However,  I  find  an  item  for  nece^ary  and 
regular  expense  of  $9,900.00.  I  have  examined  the  budget  which  I  thinfc 
It  proper  to  do  in  order  to  determine  what  made  up  necessary  and  regular 
expense  and  whether  or  not  the  department  received  from  the  Budget 
Commission  and  the  Legislature  what  it  had  requested.  I  find  on  page 
130  of  the  Budget  Report  for  the  Biennium  1939-1940,  an  item  "Cars —  ' 
trade-in  ...  $600.00."  I  understand  that  the  balance  of  $544.50  for  the 
Chevrolet  is  balance  due  after  a  trade-in. 

I,  therefore,  am  of  the  opinion  that  under  the  above  facts,  the  Budget 
Commission  was  fully  within  its  authority  in  approving  such  purchase 
and  under  the  law,  the  State  Board  of  Conservation  is,  therefore,  author- 
ized to  purchase  said  automobile  %nd  it  Is  in  order  for  you  to  issue  your 
warrant  therefor. 

I  might  also  add  that  the  Geological  Survey's  budget  for  1941- 
1942  shows  an  identical  item.  The  full  amount  requested  was  recom- 
mended by  the  Budget  Conmiission  and  the  appropriation  was  for  the 
full  amount  recommended. 

My  approval  is  subject  to  the  proviso  that  the  Executive  Officer  of 
the  Department  certify  that  this  motor  vehicle  equipment  is  necessary 
for  the  use  of  the  Department  in  carrying  out  its  departmental  purposes. 

For  the  information  of  the  Department  Executive  Officer  and  as  a 
matter  of  declaration  of  legal  interpretation  involved,  the  opinion  here 
expressed  does  not  mean  that  this  office  will  at  any  time  approve  the 
purchase  of  automobiles  or  motor  vehicle  equipment  for  the  personal 
use  of  ofBcers  and  employees  of  State  agencies,  departments  or  institu- 
tions on  the  ground  that  such  purchases  can  be  classified  as  necessary 
and  regular  expenses  where  the  motor  vehicle  equipment  to  be  used  is 
not  for  the  purpose  of  carrying  out  deprartmental  or  institutional  pur- 
poses, because  I  lieJieve  that  the  legislative  intent  as  expressed  in  Chapter 
20896.  Laws  of  1941,  is  to  prohibit  any  such  purchases  or  any  such 
classification. 

POWERS  AND  DUTIES  OF  STATE  OFFICERS  AND  AGENCIES 

August  14,  1941. — 041-491. 

BOARD  OF  CONSERVATION— PURCHASE  OF  TRUCK 

QUESTION:  In  the  report  and  recommendations  of  the  Budget 
Commission  to  the  Legislature  of  1941,  in  the  departmental  statement 
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of  the  State  Board  of  Conservation,  Geological  Survey,  is  an  item  for 
"one  truck  and  portable  drilling  equipment  with  supplies — $3,500.00," 
This  item  is  among  those  included  in  the  total  request  by  the  Budget 
Commission  for  special  field  investigation  for  the  biennium — $27,200.00. 
Chapter  20980,  Acts  of  1941,  the  general  appropriation  act,  maices  an 
appropriation  for  the  State  Board  of  Conservation,  Geological  Survey, 
for  special  field  investigation  for  the  biennium  of  $27,200.00.  Is  this  a 
specific  appropriation  for  the  purchase  of  an  automobile,  as  required  in 
Section  4  of  Chapter  20896,  Acts  of  1941? 

To  Hon.  F.  C.  EUiot,  Secretaiy  Budget  Coimmission: 

In  connection  with  the  prohibition  of  this  statute,  we  must  consider 
that  the  appropriation  Acts  of  1933  and  prior  years  gave  specific  authori- 
zation and  made  specific  appropriation  for  each  item  requiring  disburse- 
ment of  State  funds;  and  that  the  Legislature  of  1935  changed  its  policy 
in  making  appropriations,  which  it  has  continued  through  succeeding 
sessions,  including  the  1941  session,  by  generally  appropriating  only  funds 
for  salaries,  necessary  and  regular  expenses,  and  special  expenses,  and 
c»nitting  from  the  appropriation  Acts  specific  appropriation  for  specific 
Items. 

The  request  and  recommendation  to  the  Legislature  by  the  Budget 
Commission,  having  included  an  Item  for  a  truck  in  its  special  expense 
item  for  field  Investigations  by  the  Conservation  Department,  Geological 
Survey,  and  the  L^slature  having  appropriated  the  total  amount  recom- 
mended. It  Is  my  opinion  that  the  purchase  and  disbursement  at  State 
funds  for  the  truck  requested,  the  amount  of  which  is  witliin  the  IMl 
appropriation  as  recommended,  is  authorized  and  proper. 

POWERS  AND  DITTIES  OF  STATE  OFFICERS  AND  AGENCIES 

May  15.  1941.— 041-257. 

BOARD  OF  HEALTH— PURCHASE  OF  AUTOMOBILE 

QUESTION:  Is  the  State  Board  of  Health  within  its  legal  rights  to 
proceed  with  the  purchase  of  three  automobiles,  two  from  U.  S.  PubUc 
Health  Service  Funds  and  one  from  Drug  Store  Inspection  Funds,  same 
being  replacements  and  a  part  of  the  Board's  budgets? 

To  Dr.  W.  H.  Pickett,  State  Health  Officer: 

In  reply  I  wish  to  advise  that  under  date  of  March  4,  1941  (041-108>, 
I  rendered  an  opinion  with  reference  to  the  purchase  of  motor  vehicles 
by  the  State  Hotel  Commission;  same  to  be  paid  out  of  the  funds  of  the 
State  of  Florida.  This  opinion  is  applicable  to  the  purchase  of  an  auto- 
mobile by  you  from  State  funds. 

I  have  examined  the  letter  from  your  auditor  citing  budget  sections 
where  the  items  for  the  replacement  of  automobiles  are  set  up.  I  have 
also  examined  the  appropriation  act  psissed  by  the  1939  Session  of  the 
Legislature  and  I  do  not  find  a  specific  appropriation  directly  and  ex- 
pressly authorizing  the  purchase  of  a  motor  vehicle  out  of  funds  of  the 
State  of  Florida.  Therefore,  as  to  the  purchase  of  an  automobile  from 
Drug  Store  Inspection  funds,  I  am  of  the  opinion  that  my  ruling  of 
March  4th  would  bar  this  purchase. 

Since  the  other  two  automobiles  are  to  be  purchased  from  money 
derived  from  United  States  Public  Health  Service  funds  and  since  this 
money  was  appropriated  by  the  Federal  Government  and  sent  to  the 
State  of  Florida  after  it  had  approved  your  budget,  I  am  of  the  opinion 


ISO  BTENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL. 


OFFICES,  OFFICERS  AND  RECORDS— Powers  and  Dattes  of  State 
Officers  and  Agencies 

that  Chapter  13810,  Acts  of  1929,  mentioned  In  my  opinion  of  March  4th, 
is  not  applicable  to  the  pmrchase  of  the  two  automobiles  out  of  money 
received  from  the  United  States  Public  Health  Service, 

POWERS  AND  DUTIES  OF  STATE  OFFICERS  AND  AGENCIES 

August  7.  1941.— 041-437. 

BOARD  OF  HEALTH— PURCHASE  OF  TRACTOR 

QUESTION:  Has  the  State  Board  of  Health  authority  to  purchase 
a  tractor  for  its  tuberculosis  traOer,  using  a  vehicle  presently  owned  as  a 
part  of  the  purchase  price? 

To.  Hon.  G.  W.  Bdltzell,  Auditor,  State  Board  of  Health: 

You  are  correct  in  stating  that  "truck  replacement"  and  "auto  re- 
placement." aggregating  $2,100.00,  are  included  in  the  report  of  the 
Budget  Commission  to  the  Legislature  of  1941  and,  therefore,  apparently 
contemplated  by  that  Commission  in  making  its  recommendation  to  the 
Legislatui-e,  although  the  aggregate  of  the  requests  of  the  department 
exceeds  those  actually  recommended  and  covered  by  the  appropriation 
biU. 

However,  Chapter  20896,  Acts  of  1941,  provides  for  the  purchase,  by 
the  Board  of  Commissioners  of  State  Institutions,  of  all  motor  vehicles 
for  State  institutions  imder  its  supervision  and  control,  within  Legisla- 
tive appropriations  therefor,  and  by  the  State  Budget  Commission,  for 
all  State  officers,  agencies  and  departments  under  the  supervision  of 
the  State  Board  of  Control,  also  within  Legislative  appropriations  therefor. 

The  same  Act,  Chapter  20896,  excepts  from  its  operation  the  De- 
partment of  Agriculture,  the  Florida  Board  of  Forestry,  the  State  Road 
Department,  the  Florida  Industrial  Commission,  the  Railroad  Commis- 
sion, and  the  State  Department  of  Public  Safety.  With  reference  to  all 
other  State  agencies,  the  Act  prohibits  the  purchase  or  contract  to  pur- 
chase any  motor  vehicle,  unless  the  Legislature  shall  make  specific  ap- 
propriation authorizing   the   same. 

Chapter  13810,  Acts  of  1929,  is  specifically  repealed  by  said  Chapter 
20896. 

Since  it  cannot  be  said  that  the  Legislature  of  1941  made  a  specific 
appropriation  authorizing  the  purchase  or  contract  to  purchase  motor 
vehicles  by  the  State  Boai-d  of  Health  or  any  of  its  departments,  I  find 
no  authority  by  which  the  vehicle  you  have  in  mind  may  be  purchased 
with  or  without  the  approval  of  the  State  Budget  Commission  or  the 
Board  of  Commissioners  of  State  Institutions,  or  any  other  Board  or 
Commission,  the  statute  in  question  prohibiting  such  purchase  or  con- 
tract to  purchase  except  in  the  exceptions  named. 

POWERS  AND  DUTIES  OF  STATE  OFFICERS  AND  AGENCIES 

May  30.  1942.— 042-271. 

CLERK  OF  THE    CRIMINAL  COURT— REPORT 

QUESTION:  Is  the  Clerk  of  the  Criminal  Court  of  Record  of  Monroe 
County  required  to  file  the  report  of  fee  officers  under  Section  472,  Com- 
pUed  General  Laws  of  1927,  since,  under  Chapter  19618,  Acts  of  1939 
he  is  now  on  a  salary  basis?  * 
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7*0  Hon.  J,  M.  Lee,  Comptroller: 

Section  472  Is  not  applicable  to  the  Clerk  of  the  Criminal  Court  of 
Record  of  Monroe  County  since  Section  472  applies  to  fee  officers  only 
and  this  clerk,  now  under  Chapter  1961S,  is  paid  on  a  salary  basis  out  of 
the  General  Revenue  Fund  of  the  County. 

POWEES  AND  DUTIES  OF  STATE  OFFICERS  AND  AGENCIES 

August  8,  1941.— 041-430. 

EVERGIiADES  FIRE  CONTROL  DISTRICT— PURCHASE  OF  TRUCKS 

QUESTION:  Is  it  necessary  for  the  Everglades  Fire  Control  District 
to  advertise  for  bids,  or  is  it  proper  to  secure  through  personal  contact 
with  various  firms  written  bids  before  placing  an  order? 

To  Hon.  Quy  J.  Bender,  Chief,  Everglades  Fire  Control  District: 

There  Is  no  authority  or  direction  in  Chapter  19274,  Acts  of  1939, 
which  created  the  Everglades  Fire  Control  District,  that  advertisement 
for  bids  on  purchase  of  trucks  be  published. 

The  Chief  of  the  Fire  Ccmtrol  District,  under  Section  9  of  said  Act  is 
authorized  to  purchase  equipment  and  may  secure  written  bids  from 
various  firms  through  personal  contact  or  otherwise,  consummating  the 
purchase  with  the  consent  and  approval  of  the  Commissioners  of  the 
District. 

I  have  given  due  consideration  to  Ctmpter  20716.  which  became  a 
law  June  6,  1941,  and  Chapter  20896,  which  became  a  law  June  12,  1941, 
both  of  which  provide  in  effect  that  it  shall  be  unlawful  for  any  State 
ofBcer  or  employee,  agency,  department  or  institution  to  purchase  any 
motor  vehicle  to  be  paid  for  out  of  funds  of  the  State  of  Florida  unless 
the  legislature  shall  make  specific   appropriation  authorizing  the   same. 

In  the  first  instance  the  Everglades  Fire  Control  District  is  not  an 
agency  or  department  under  the  control  or  supervision  of  the  Board  of 
Commissioners  of  State  Institutions  or  the  State  Board  of  Control  and 
therefore  there  is  no  authority  under  sections  1  or  2  of  Chapter  20896 
for  the  purchase  of  trucks  by  State  Boards  therein  named  for  Everglades 
Fire  Control  District. 

The  only  statutory  authority  for  purchasing  trucks  for  use  by  the 
Fire  Control  District  appears  in  Section  9  of  Chapter  19274  which 
prcmdes : 

"Section  9.  The  Chief  of  the  Everglades  Fire  Control  District  is 
hereby  authorized  to  establish  fire  patrols  in  said  district  and  by  and 
with  the  approval  of  the  Board  of  Commissioners  of  the  Everglades  Fire 
Control  District  may  purchase,  lease,  rent  or  hire  such  labor  services, 
teams,  equipment  or  machinery  as  he  may  deem  necessary  and  pay 
therefor  such  price  as  may  be  agreed  upon  by  and  with  the  consent 
of  the  Commissioners," 

If  this  authority  fails,  the  very  purpose  of  the  Fire  Control  Act 
may  fall  as  motor  vehicles  are  absolutely  necessary  to  travel  and  cover 
the  vast  area  of  the  eleven  coimtles  of  the  District  for  the  fighting  and 

control  of  fires. 

It  should  be  noted  that  Section  4  of  said  Chapter  19274,  as  amended 
by  Chapter  20973,  Acts  of  1941,  after  appropriating  seventy-five  thou- 
sand dollars  annually  from  the  general  fund  of  the  State  of  Florida  to 
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carry  out  the  lire  control  purposes  of  the  Act.  also  specifically  authorized 
the  Fire  Control  District  to  procure  as  many  additional  funds  as  possible 
from  any  department  of  the  Federal  Government,  which  must  be  de- 
posited in  the  State  Treasury  to  the  credit  of  the  Everglades  Fire  Con- 
trol District  Fund. 

Thus,  funds  expended  for  the  purchase  of  truclts  may  not  be  funds 
of  the  State  of  Florida  so  as  to  bring  such  purchase  under  Chapter  20716 
and  Section  4  of  Chapter  20896.  Acts  of  1941. 

Further,  Chapter  20973,  after  providing  the  continuing  annual  ap- 
propriation of  seventy-five  thousand  dollars  for  the  said  Fire  Control 
District,  also  provides: 

"All  of  which  funds  shall  be  available  for  the  use  of  the  Everglades 
Fire  Control  District,  to  be  disbursed  on  requisitions  made  by  the  Chief 
of  the  Everglades  Fire  Control  District  and  approved  by  the  Commis- 
sioners, against  which  the  State  Comptroller  is  hereby  authorized  to 
draw  State  warrants  payable  by  the  State  Treasurer  and  chargeable  to 
said  fund  .  .  ,'* 

Section  2  of  Chapter  20973  repealed  all  laws  in  conflict  therewith, 
and  the  Act  became  effective  June  14,  1941,  eight  days  subsequent  to 
Chapter  20716,  and  two  days  subsequent  to  Chapter  20896,  becoming 
laws,  which  indicates  that  the  prohibition  contained  in  said  last  two 
legislative-  Acts  against  the  purchase  of  motor  vehicles  without  specific 
appropriation  therefor  was  not  intended  to  and  does  not  apply  to  the 
Everglades  Fire  Control  District. 

Section  13  of  said  Chapter  19274  contains  a  declaration  ot  emer- 
gency against  fire  as  a  common  enemy.  The  fact  that  each  and  every 
fire  to  be  controlled  or  extinguished  presents  a  new  emergency  and 
may  require  an  unknown  amount  of  funds  for  the  immediate  purchase  of 
equipment,  which  cannot  be  anticipated  and  cannot  be  set  up  in  a 
budget,  and  the  further  fact  that  said  District  cannot  successfully  fight 
fires  by  waiting  for  specific  legislative  appropriation  to  purchase  trucks 
necessary  to  meet  emergencies,  leads  to  the  conclusion  that  the  legislature 
in  making  a  continuing  appropriation  of  funds  for  the  Pire  Control  Dis- 
trict and  specifically  authorizing  disbursement  of  funds  for  equipment 
to  be  purchased  by  the  Chief  of  the  District  with  the  consent  and  ap- 
proval of  the  Commissioners,  did  not  intend  that  the  Fire  Contrrt  Dis- 
trict should  be  handicapped  by  the  prohibition  of  Chapter  20716  and 
Section  4  of  Chapter  20896,  Acts  of  1941,  against  the  purchase  of  motor 
vehicles  without  specific  legislative  appropriation. 

The  foregoing  is  further  substantiated  by  the  fact  that  while  Cliapter 
13810,  Acts  of  1929.  containing  almost  the  same  prohibition,  was  In  effect 
<this  Act  was  subsequently  repealed  by  Chapter  20716  and  Chapter 
20896,  Acts  of  1941)  that  Chapter  19275.  Acts  of  1939,  creating  the  Fire 
Control  District,  declaring  the  emei^ency  against  fire  £is  a  common 
enemy  and  authorizing  the  purchase  of  equipment  by  the  Chief  of  the 
District  with  the  consent  and  approval  of  the  Commissioners,  was  enacted 
into  law  over  the  Crovemor's  veto. 

Chapters  20716  and  20896,  Acts  of  1941,  do  not  apply  to  the  Ever- 
glades Pire  Control  District. 
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POWERS  AND  DUTIES  OF  STATE  OFFICERS  AND  AGENCIES 

March  4.  1941.— 041-106. 

HOTEL  COMMISSION— PURCHASE  OP  AUTOMOBILE 

QUESTION:  May  the  State  Hotel  Commission  purchase  automobiles 
for  the  use  of  said  Commission? 

To  Hon.  Fred  C.  Elliot,  Secretary  to  Budget  CammissUm: 

Chapter  13810.  Acts  of  1929,  is  an  Act  prohibiting  the  prurchase  of 
motor  vehicles  by  State  officers  or  employees  In  all  cases  where  no  spe- 
cific appropriation  has  been  made  authorizing  same.  Said  Act  provides 
as  follows: 

"Section  1.  That  it  shall  be  unlawful  for  any  State  officer  or  employee 
to  purchase  or  contract  for  the  purchase  of  any  motor  vehicle  for  the 
use  of  himself  or  another  to  be  paid  for  out  of  funds  of  the  State  of  Florida 
or  any  department  thereof  unless  a  specific  apprcrpriation  directly  and 
expressly  authorizing  the  purchase  of  such  motor  vehicle  has  been  made. 
and  it  shall  be  unlawful  for  the  Comptroller  of  the  State  of  Florida  to 
issue  or  pay  any  warrant  in  violation  of  this  Act.  For  the  purpose  of 
this  Act  an  appropriation  for  the  purchase  of  motor  vehicles  shall  not 
be  deemed  to  be  expressly  made  by  the  Legislature  imless  an  item  author- 
izing the  purchase  of  such  motor  vehicle  in  specific  terms  has  been  men- 
tioned in  the  appropfiation  out  of  which  the  same  is  proposed  to  be 
made.  This  Act  shall  extend  to  and  Include  the  purchase  of  motor 
vehicles  of  all  kinds,  provided  this  Act  shall  not  apply  to  purchase  of 
trucks  by  the  State  Road  Department." 

This  Act  applies  to  State  officers  or  employees.  The  Supreme  Court 
of  Florida  has  defined  a  State  officer  in  the  case  of  McSween  v.  State 

Live  Stock  Sanitary  Board  of  Florida,  122  So.  239,  as  foUows: 

"State  'officer,'  as  distinguished  frtmi  employee.  Is  one  to  whom  pot-- 
tion  of  state's  sovereign  power  is  delegated  as  public  trust  to  be  exe- 
cuted in  l>ehalf  of  government  with  regular  tenure,  and  not  to  a  merely 
transient,   occasional,  or  incidental  employment." 

It  is  my  opinion  that  the  State  Hotel  Commissioner  is  a  State  officer 
within  the  meaning  of  the  Act. 

The  State  Hotel  Commission,  created  under  Chapter  16042,  Acts  of 
1933,  Is  a  department  of  the  State  Government  within  the  meaning  of 
Chapter  13810,  Acts  of  1929,  and,  therefore,  said  Commission  would  be 
restrained  from  paying  for  any  motor  vehicle  unless  purchased  after  a 
specific  appropriation  directly  and  expressly  authorizing  such  purchase 
pursuant  to  the  terms  of  said  Act. 

Chapter  19280,  Acts  cFf  1939,  is  an  Act  appropriating  operating  ex- 
penses of  the  departments  and  branches  of  State  Government  for  the 
annual  periods  beginning  July  1,  1939,  and  July  1,  1940.  No  appropria- 
tion is  made  there  for  the  State  Hotel  Commission,  nor  do  we  find  where 
any  other  appropriation  has  been  made  for  said  Commission. 

The  Act  expressly  exempts  from  its  operation  the  purchase  of  trucks 
by  the  State  Road  Department.  It  must  have  been  the  intention  of  the 
Legislature  for  this  Act  to  cover  all  other  departments  or  branches  of 
the  State  Government  except  the  purchase  of  trucks  by  the  State  Road 
Department.  This  Act  obviously  restricts  any  State  officer  or  employee 
from  purchasing,  or  contracting  for  the  purchase  of.  any  motor  vehicle 
for  himself  or  another,  to  be  paid  out  of  funds  of  the  State,  or  any  de- 
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partment  thereof,  without  any  express  appropriation.  The  purpose  of 
this  Act  was  to  eliminate  any  reckless,  thoughtless  or  hasty  purchase  of 
any  motor  vehicle,  and  to  place  the  purchase  of  same  under  circum- 
stances most  favorable  to  the  State  of  Florida. 

It  is,  therefore,  my  opinion  that  the  State  Hotel  Commission  does  not 
have  authority  to  purchase  automobiles  for  the  use  of  said  Commission. 
All  opinions  in  conflict  with  the  abcTve  are  expressly  revoked. 

POWERS  ANB  DUTIES  OF  STATE  OFFICERS  AND  AGENCIES 

March  25.  1941.— 041-162. 

TUBERCULOSIS  BOARD— PURCHASE  OF  AUTOMOBILE 

QUESTION:  Is  the  State  Tuberculosis  Board  authorized  to  purchase 
a  motor  vehicle,  using  for  the  purchase  thereof  moneys  appropriated  to 
it  by  the  1939  Legislature? 

To  Hon.  Emmet  Safay,  Attorney  at  Law,  Jacksonville,  Florida: 

Chapter  19280,  Acts  of  1939,  which  makes  appropriation  for  the 
salaries  of  officers  and  employees  of  the  State  and  for  the  current  operat- 
ing expenses  of  the  Departments  and  branches  of  the  State  government, 
for  the  aimual  periods  beginning  July  1,  1939,  and  July  1,  1940.  makes 
an  allowance  to  the  State  Tuberculosis  Board  as  follows: 

"Salaries  -.. _ $3,415.00 

Necessary  and  Regular  Expense 2,325,00 

Special    , 1.760.00" 

Chapter  13810,  Acts  of  1929,  which  was  an  Act  prohibiting  the  pur- 
chase of  motor  vehicles  by  State  officers  and  employees  in  all  cases  where 
no  specific  appropriation  has  been  made  authorizing  same,  provides  in 
part  as  follows: 

"An  appropriaticm  for  the  purchase  of  motor  vehicles  shall  not  be 
deemed  to  be  expressly  made  by  the  Legislature  \mless  an  item  authoriz- 
ing the  purchase  of  such  motor  vehicle  in  specific  terms  has  been  men- 
tioned in  the  appropriation  out  of  which  the  same  is  proposed  to  be 
made," 

The  appropriation  for  the  State  Tuberculosis  Board  is  general,  and 
not  specific,  and,  therefore,  it  is  my  opinion  that  the  State  Tuberculosis 
Board  cannot  use  any  part  of  the  money  appropriated  by  the  1939  Leg- 
islature, for  the  purpose  of  purchasing  a  motor  vehicle. 

The  opinion  rendered  by  this  office  March  4,  1941.  to  the  Honorable 
Fred  C.  Elliot,  Secretary  to  the  Budget  Commission,  covering  the  pur- 
chase of  motor  vehicles  by  the  State  Hotel  Commission  Is  applicable  in 
considering  the  purchase  of  a  motor  vehicle  by  the  State  Tuberculosis 
Board. 


POWERS  AND  DUTIES  OF  STATE  OFFICERS  AND  AGENCIES 

August  28,  1941.— 041-513. 

TUBERCULOSIS  SANATORIUM- PURCHASE  OF  TRUCK 

QUESTION:  Chapter  19016,  Acts  of  1939  provides  for  a  continuing 
annual  appropriation  for  the  operation  of  the  State  Tuberculosis  Sana- 
torium.   From  such  appropriation  may  the  Sanatorium  purchase  a  truck? 
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To  Hon,  F.  C.  Elliot,  Secretary,  Budget  Commission: 

Such  truck  may  be  purchased,— provided  the  managers  of  the  in- 
stitution, either  Its  Board  or  executive  offlcer,  certifies  that  this  motor 
vehicle  equipment  is  necessary  for  the  use  d  the  institution  in  carrying 
out  its  institutional  purposes. 

While  Section  4  of  Chapter  20896,  Acts  of  1941,  prohibits  the  pur- 
chase of  motor  vehicles  by  any  State  offlcer,  etc.,  payable  from  State 
funds,  with  the  exception  of  purchases  authorized  by  Sections  1,  2  and 
2 A  and  excepted  by  Section  3  thereof,  the  Legislature  did  not  by  this 
prohibition  intend  to  prohibit  purchases  of  motor  vehicles  which  are 
necessary  for  the  institution  or  agency  in  carrying  out  its  institutional 
or  agency  purposes  as  prescribed  by  law.  where  a  general  appropriation 
of  sufficient  funds  has  been  made  from  which  payment  can  hs  made  for 
the  purchase  of  motor  vehicle  equipment  required  or  necessary  for  prop- 
erly conducting  and  carrying  out  such  institutional  or  State  agency 
purposes  as  previously  authorized,  and  directed  by  statute. 

To  place  a  contrary  construction  on  Section  4  might  in  many  in- 
stances defeat  the  objectives  and  purposes  of  previously  enacted  statutes 
where  a  total  of  funds  had  been  appropriated  necessary  to  carry  out 
such  statutory  purposes  and  intents. 

POr  the  information  oi  the  institution  officers,  and  as  a  matter  of 
declaration  of  legal  interpretation  involved,  the  opinion  here  expressed 
does  not  mean  that  this  office  will  at  any  time  approve  the  purchase  of 
automobiles  or  motor  vehicle  equipment  fctr  the  personal  use  of  officers 
and  employees  of  State  agencies,  departments,  or  institutions,  on  the 
ground  that  such  purchases  can  be  classified  as  necessary  and  regular 
expenses,  because  I  believe  that  the  legislative  intent  as  expressed  in 
Chapter  20896,  Laws  of  1941,  is  to  prohibit  any  such  purchases  or  any 
such  classification. 

It  is  my  opinion  that  the  Institution's  regular  appropriation  pro- 
vided for  in  Chapter  19016,  Acts  of  1939,  which  is  a  continuing  annual 
one,  will  authorize  this  purchase  under  the  above  certification,  but  of 
course  the  cost  of  the  eqiupment  is  to  be  charged  against  its  regular  and 
necessary  expenditure. 

This  expenditiu'e  is  not  a  matter  over  which  the  Budget  Commission 
has  any  control. 

NOTARIES  PUBLIC 

December  10,  1942.-042-555. 

APPOINTMENT— QUALIFICATIONS 

QUESTION:  Is  it  necessary  for  a  person  to  be  a  resident  of  Florida 
for  one  year  before  he  may  be  appointed  a  notary  public? 

To  Hon.  Spessard  L.  Holland,  Governor: 

I  have  examined  the  statutes  on  the  subject  and  find  that  there  are 
no  prescribed  quaUficatlons  for  such  officials.  Section  117,01  Florida 
Statutes,  1941,  providing  in  part  that  "The  Governor  may  appoint  as 
many  notaries  public  as  to  him  shall  seem  necessary." 

As  a  prerequisite  to  his  right  to  execute  the  duties  of  his  office,  a 
notary  public  is  required  to  give  bond  and  take  an  oath  for  the  honest. 
diligent  and  faithful  discharge  of  his  official  duties,  such  bond  to  be 
approved  and  filed  in  like  manner  and   place  as  the  bonds  of  county 
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o£Scers.  The  followiriB  section  makes  women  over  twenty- one  years  of 
age  eligible  to  such  appointment  upon  the  same  terms  and  conditions  and 
with  the  same  powers  and  emoluments. 

My  conclusion  Is,  therefore,  that  a  one  year,  or  any  specific  period 
of  residence  in  the  State  of  Plorida,  is  not  a  prerequisite  to  one's  eligi- 
bility for  appointment  to  the  office  of  notary  public. 

PUBUC  RECORDS 

July  16,  1941—041-383. 

BOARD    OF    HEALTH— PHYSICIANS    REPORTS 

QUESTION;  Is  a  record  of  a  communicable  disease,  not  venereal, 
submitted  to  a  County  Health  De[>artment  a  Public  Record,  and  there- 
fore subject  to  inspection  at  any  time? 

To  Dr.  William  H.  Pickett.  Florida  State  Board  of  Health,  Jaaksonville, 
Florida: 

Section  424  of  the  Revised  General  Statutes  of  1920  (Section  490  of 
the  Compiled  General  Laws  of  1927)   provides: 

"Public  records  open,  to  examination  by  citizens, — All  State,  county 
and  municipal  records  shall  at  all  times  be  open  for  a  personal  Inspection 
of  any  citizen  of  Florida,  and  those  in  charge  of  such  records  shall  not 
refuse  this  privilege  to  any  citizen." 

Reports  filed  by  physicians  with  the  health  officers,  as  required  by 
a  number  of  statutes,  concerning  the  existence  of  certain  diseases,  are 
not.  In  my  opinion,  public  records  within  the  meaning  of  the  above 
quoted  statute.  And,  in  addition,  It  seems  to  me  that  public  policy  would 
not  be  served  by  making  such  reports  oi>en  to  public  inspection. 


II 


CHAPTER  IX 

COUNTY  ORGANIZATION,  OFFICERS 
AND  REGULATIONS 

COHMISSIONEBS— DISTRICTS 

February  10,  1841.^041-53. 

RESIDENCE— TEMPORARY  EMPLOYMENT  OUTSIDE  DISTRICT 

QUESTION:  May  a  Coiinty  Commissioner  of  one  particular  district 
in  Okeechobee  County  maintaining  his  residence  and  homestead  In  the 
district  lor  which  he  was  elected,  conscientiously  and  ably  performing 
his  duties  as  such  Commissioner,  be  removed  from  office  because  of  his 
accepting  temporary  employment  to  an  adiolntog  coimty  and  because 
his  family,  during  the  school  months,  reside  temporarily  In  the  town 
of  Okeechobee? 

To  Hon.  T.  w.  Conelv,  Jr.,  County  Judge,  Okeechobee,  Florida: 

I  call  ynur  attention  to  Sec.  461,  Sub-section  4,  C.  G.  L.,  relating 
to  when  an  office  Is  vacant.  1  construe  the  term  "inhabitant"  for  the 
purpose  of  the  statute  to  be  synonymous  with  the  terms  "citizen"  and 
"resident." 

I  also  call  your  attention  to  Sec.  2152(1)  C.  O.  L.  Perm.  Supp. 
Tou  will  note  that  this  statute  only  applies  to  counties  with  not  less 
than  10,000  nor  more  than  11,000. 

In  my  opinion,  the  County  Commissioner  Is  not  subject  to  removal 
because  of  the  temporary  employment  nor  because  his  family  temporarily 
reside  in  the  town  of  Okeechobee  during  the  school  term. 

COMMISSIONERS— POWERS,  DUTIES  AND  COMPENSATION 

April  10.  1041.-041-190. 

AUTOMOBILES— EXPENSE  AUXIWANCE 

QUESTION;  May  the  County  Commissioners  of  Manatee  County 
allow  each  member  of  the  board  $3S.0O  per  month  for  automobile  ex- 
penses while  on  county  business  within  Manatee  County? 

To  Hon.  W.  M.  Wainwright,  State  Auditor; 

I  find  no  statute,  that  would  empower  the  Board  of  County  Com- 
missioners of  Manatee  County,  or  any  other  county,  to  provide  such  an 
allowance  to  the  members  of  the  board.  In  my  opinion,  the  allowance 
mentioned  Is  in  its  true  nature  compensation  and  not  mere  reimburse- 
ment for  car  expenses  actually  Incurred,  and  a  board  cannot  Increase 
the  compensation  of  its  members  beyond  the  limits  authorized  by  the 
statutes. 
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COMCnaSSIONERS— POWERS,  DUTIES  AND  COMPENSATION 

August  2,  1841.— 041-420. 

BOARD  OF  FORESTRY— COOPERATIVE  AGREEMENT 
WITH   COUNTY 

QUESTION:     (1)     How  may   the   Florida   Board   of  Forestry   and 

Parks    enforce    payment   by  the    C&-unty   Commissioners    of    Suwannee 

County  of  their  assessment  in  the  event  they  elect  to  continue  their 
cooperative  agreement? 

(2)  By  what  authority  would  the  Florida  Board  of  Forestry  and 
Parks  be  authorized  to  cancel  this  agreement  if  in  its  opinion  the 
County  Commissioners  are  imable  to  finance  their  part  of  the  cost  as 
specified  in  the  agreement? 

To  Hon.  H.  J.  Malsberger,  State  Forester,  Tallahassee,  Florida: 

U)  A  cooperative  fire  control  unit  for  Suwannee  County  having 
been  approved  by  referendum,  and  taxes  having  been  levied  and  col- 
lected to  defray  the  expenses  thereof,  and  an  agreement  havins  been 
entered  into  with  Florida  Board  of  Forestry,  all  pursuant  to  Chapter 
17024,  Laws  of  Florida,  Acts  of  1935,  and  Section  3  of  said  agreement 
providing  that  the  County  Commissioners  of  Suwannee  County  are 
obligated : 

"To  deposit,  aimually,  the  amount  of  money  collected,  as  indicated 
above  in  Section  2.  with  the  Forest  Service  and  with  the  understanding 
that  it  shall  be  deposited  by  the  Forest  Service  in  the  county  cooperative 
budget  to  be  expended  by  the  service  as  hereinafter  provided." 

It  is  my  opinion  that  Florida  Board  of  Forestry  can  enforce  payment 
by  said  Board  of  County  Commissioners  of  Suwarmee  County  into  the 
county  cooperative  budget  fund  of  all  taxes  collected  for  such  purpose 
by  a  mandamus  action  against  said  Board  of  County  Commissioners. 

(2)     Sections  11  and  6  of  said  Act  provide  in  part  as  follows: 

"Section  11.  No  Board  of  County  Commissioners  which  is  not  now 
engaged  in  fire  control  work  shall  hereafter  be  authorized  under  the 
provisions  of  this  Act  to  establish  and /or  maintain  any  fire  control 
unit,  unless  and  until  the  terms  hereof  shall  be  ratified  by  an  affirmative 
vote  of  a  majority  of  the  qualified  electors  of  such  county  voting  in 
ttie  election  at  which  the  question  is  submitted." 

"Section  6,  Whenever  any  Board  of  County  Commissioners  shall 
elect  and  decide  to  proceed  under  the  power  and  authority  granted  by 
This  Act,  and  shall,  in  pursuance  thereof,  enter  into  any  agreement 
with  the  State  Board  of  Forestry,  it  shall  not  thereafter  have  authority 
to  discontinue  operations  hereunder  or  to  cease  to  levy  the  tax  herein 
provided  for  or  to  rescind  its  agreement  with  the  State  Board  of  Forestry 
unless  and  until  authorized  so  to  do  by  a  majority  vote  of  the  qualified 
electors  of  such  coimty." 

While  Section  1  of  said  cooperative  agreement  provides  that  the 
same  shall  remain  in  effect  "until  the  service,  due  to  lack  of  finances 
or  for  other  reasons,  advises  the  county  by  registered  mail  *  •  *  to 
cancel  the  agreement  •  •  *",  no  authority  is  given  by  said  Act  to  the 
Board  of  Forestry  to  rescind  or  cancel  said  agreement. 

It  is,  therefore,  my  opinion  that  said  provision  of  Section  1  of 
said  contract  re  cancellation  by  Florida  Board   of  Forestry  is  without 
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authority,  inoperative  and  of  no  effect:  and  I  recommend  that  any 
future  cooperative  agreements  to  be  executed  be  revised  and  such  pro- 
vision eliminated  therefrom. 

It  is  my  further  opinion  that  a  majority  of  the  qualified  electors. 
pursuant  to  Section  11  of  said  Act.  having  by  an  affirmative  vote  ap- 
proved the  establishment  and  maintenance  of  a  County  Fire  Control 
Unit,  that  such  is  in  effect  a  mandate  that  the  Plre  Control  pro-am 
be  carried  into  effect;  and  the  Board  of  County  Commissioners,  under 
Section  6  of  said  Act,  being  without  authority  "to  rescind  Its  agree- 
ment with  the  Board  of  Forestry  unless  and  untU  authorized  so  to  do 
by  a  majority  vote  of  the  qualified  electors  of  such  county,"  that  your 
board  is  authorized  by  mandamus  proceedings  against  the  Board  of 
County  Commissioners  of  Suwannee  County  to  compel  all  Acts  and 
things  to  be  done  necessary  to  carry  into  effect  said  County  Kre 
Control  Unit  program  as  authorized  and  approved  by  the  electorate 
of  said  county. 

COMnnSSIONERS-^POWEKS,  DUTIES  AND  COMPENSATION 

March  20,  1941.-041-164. 

BOND  FUNDS — TRANFER 

QUESTION:  May  the  County  Commissioners  of  Escambia  Comity 
transfer  the  proceeds  of  a  Bond  Fund  to  some  other  fund  of  the  county 
after  all  bonds  and  coupons  have  been  paid  in  full? 

To  Hon.  J.  M.  Lee.  ComvtroUer: 

I  have  examined  our  opinion  of  September  27,  1940.  and  find  that 
the  then  Attorney  General  held  in  regard  thereto: 

"The  duties  of  the  County  Conunissloners  are  strictly  statutory  and 
I  find  no  authority  for  the  transfer  of  the  funds  above  mentioned,  and 
tt  is  my  opinion  that  this  cannot  be  done  In  the  absence  of  legislative 
permission." 

I  also  find  in  an  opinion  under  date  of  November  Z.  1S37,  that  the 
then  Attorney  General  held: 

"I  do  not  think  that  the  sinking  fmid  balances  which  were  col- 
lected from  the  taxpayers  for  the  payment  of  the  bonds  in  qu^tion 
should  be  transferred  and  used  for  any  other  purpose." 

I  am  of  the  opinion  that  the  foregoing  opinions  that  I  have  quoted 
from  correctly  state  the  proper  procedure  to  follow,  and  particularly 
the  one  of  September  27,  1940,  with  reference  to  securing  legislative 
permission. 

COMMISSIONERS— POWERS,  DUTIES  AND  COMPENSATION 

August  5.  1942,-042-379. 

BOND    FUNDS — TRANSFER 

QUESTION:  Has  the  Board  of  County  Commissioners  authority  to 
transfer  certain  bond  funds  remaining,  after  an  issue  has  been  entirely 
paid  off,  to  some  maintenance  fund  of  the  county? 

7*0  Hon,  J,  M,  Lee,  Comptroller: 

In  reply  wish  to  advise  that  I  am  of  the  opinion  that  If  all  the 
bonds  and  coupons  that  were  Issued  were  fully  paid  and  canceled,  then 
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It  would  be  proper  for  the  Board  of  County  Commissioners  to  transfer 
certain  Bond  Funds  remaining  to  the  Maintenance  Fund  of  that  par- 
ticular district  or,  if  it  was  a  county  bond  issue,  to  any  Maintenance 
Fund  of  the  county,  provided,  however,  that  the  full  amount  that  could 
be  levied  under  the  law  for  maintenance  purposes  had  not  been  levied 
and  that  the  county  transfer  to  the  Maintenance  Fund  would  not  equal 
more  than  the  amount  levied  for  maintenance  than  that  authorized 
by  law  to  be  levied.  In  other  words,  if  the  County  Commissioners  did 
not  levy  the  full  amount  allowed  by  law  for  maintenance,  it  could,  under 
the  circumstances  mentioned  above,  make  up  such  difference  between 
the  amount  levied  and  the  amount  allowed  by  law  to  be  levied  by 
transferring  the  funds  remaining  in  the  Bond  Fund.  Otherwise  I  do 
not  think  it  would  be  proper  so  to  do.  In  this  connection  see  the  case 
of  Chamberlain  vs.  City  of  Tampa,  et  al,  23  So.  572. 


COMMISSIONERS— POWERS,  DUTIES  AND  COMPENSATION 

August  21,  1942.— 042-41S. 

BOND  FUNBS— TRANSFER 

QUESTION:  Where  all  county,  district  and  school  district  bond 
Issues  have  been  paid  off.  may  the  Board  of  County  Commissioners 
transfer  any  remaining  bond  funds  in  county  and  district  bond  funds 
to  other  maintenance  funds  of  the  county? 

If  above  answered  in  the  affirmative: 

d)  Where  there  are  two  or  more  county  bond  issues  and  one 
Issue  has  been  paid  in  full,  may  the  surplus  money  remaining  in  the 
t^id  off  bond  i^ue  funds  be  transferred  to  other  maintenance  funds 
of  the  county? 

(2)  Where  the  paid  off  bonds  are  county  district  bonds  and  there 
are  outstanding  county  bonds,  may  the  surplus  money  in  the  paid  aS 
county  district  bond  fund  be  transferred  to  other  maintenance  funds 
of  the  comity? 

(3)  Where  all  the  county  bonds  and  all  the  district  bonds  have 
been  paid  in  full  but  there  are  outstanding  school  district  bonds  may 
the  surplus  funds  remaining  In  the  county  and  district  bond  fund  be 
transferred  to  other  maintenance  funds  of  the  county? 

To  Hon.  J.  M.  Lee,  ComptTOller: 

I  wish  to  advise  that  under  date  of  August  5,  1942,  I  gave  you 
an  opinion  answering  the  first  question  propounded  in  the  affirmative 
but  under  certain  limitations.  I.e.,  the  money  could  only  be  transferred 
to  the  maintenance  fund  of  the  particular  unit  from  which  the  tas: 
originated  and  then  only  if  the  maximum  amount  allowed  by  law  had 
not  been  levied  for  maintenance  purposes,  and  further,  that  such  sura 
transferred  should  not  exceed  the  amount  that  could  have  been  levied 
but  was  not. 

In  answer  to  your  question  numbered  1,  I  am  of  the  opinion  that 
same  should  be  answered  in  the  negative. 

In  answer  to  questions  numbered  2  and  3,  I  believe  that  it  would 
be  wise  to  obtain  an  act  of  the  Legislature  as  I  am  unable  to  find 
any  authority  to  authorize  transfers  contemplated  by  the  said  questions. 
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COManSSIONEBS— POWERS,  DUTIES  AND  COMPENSATION 

January  20,  1941,— 041-15. 

COUNTY  ATTOEINEY— COMPENSATION 

QUESTION:  Can  the  County  Commissioners  of  Jackson  County. 
Florida,  pay  the  county  attorney  in  addition  to  the  annual  compensa- 
tion Bxed  in  Section  6  of  Chapter  18609,  special  Acts  of  1937,  fees  for  ex- 
traordinary services  such  as  condemnation  suits,  eto..  or  is  the  $000  per 
year  the  total  amount  they  are  authorized  to  pay  for  all  service  ren- 
dered the  board? 

To  Hon.  W.  M.  WainwTight,  State  Auditor: 

Section  3  of  Chapter  18609,  Special  Acts  of  1937,  prescrit>es  the 
duty  to  be  performed  by  the  county  attorney  for  Jackson  County,  and 
Section  5  of  the  Act  fixes  the  compensation  to  be  paid  him  for  bis 
services  as  prosecuting  attorney  of  the  covmty  Judge's  court  in  said 
county. 

Section  4  of  the  Act  prescribes  his  duties  as  county  attorney  other 
than  as  the  prosecuting  attorney  of  the  county  judge's  court,  and  Sec- 
tion 6  fixes  the  compensation  to  be  paid  him  for  the  duties  performed 
as  defined  in  Section  4. 

Section  4  makes  it  his  duty  to  advise  the  Board  of  County  Com- 
missioners of  the  county  upon  ail  legal  matters  coming  before  them, 
whether  the  interest  of  the  county  is  involved  or  the  official  duties  of 
the  Board  of  Cotmty  Commissioners  is  involved  "•  •  •  and  generally 
to  attend  to  all  legal  matters  for  the  county  which  come  under  the 
Jurisdiction  of  the  Board  of  County  Commisslnoers." 

Section  2282  of  the  Compiled  General  Laws  of  Florida,  1927,  provides: 

"The  Board  of  Coimty  Commissioners  may.  by  resolution,  authorize 
the  acquirement  by  eminent  domain  of  property,  real  or  persona),  for 
any  county  use  or  purpose  designated  in  such  resolution." 

The  acquiring  of  property  for  a  county  purpose  does,  therefore,  come 
under  the  Jurisdiction  of  the  Board  of  County  Commissioners,  and  the 
legal  services  rendered  by  the  County  Attorney  of  Jacicson  County 
under  Chapter  18609  come  within  the  scope  of  the  duties  required  of 
said  County  Attorney  as  defined  in  Section  4  of  the  Act,  and  are  covered 
by  the  annual  compensation  of  $600  fixed  in  Section  6  of  Chapt^ 
18609.  It  follows,  therefore,  that  the  County  Commissioners  are  without 
legal  authority  under  Chapter  18609  to  pay  to  the  County  Attorney  of 
Jackson  County  additional  fees  for  services  rendered  in  condemnation 
suits. 

COMMISSIONERS— POWERS,  DUTIES  AND  COMPENSATION 

February  20,  1941. — 041-81. 

COUNTY  PHYSICIAN— EMPLOYMENT 

QUl^TION:  In  the  absence  of  any  sum  having  been  budgeted 
for  the  purpose,  and  in  the  absence  of  a  special  law,  would  the  County 
Commissioners  of  Hendry  County,  Florida,  be  authorized  to  employ  a 
county  physician? 

To  Board  of  County  Commissioners  of  Hendry  County.  Florida: 

I  shall  assume  the  designation  "coimty  physician"  means  one  to 
treat  and  give  medical  attention  to  the  poor  and  indigent  citizens  of 
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the  county  who  are  sick,  injured  and  maimed  and  would  be  similar 
to  the  county  physician  as  provided  for  in  Section  2276(9)  of  the 
Compiled  General  Laws,  1927,  Permanent  Supplement,  Vol.  2.  This 
relates  to  counties  having  a  population  of  not  less  than  9,700  nor  more 
than  10,500  according  to  the  last  census,  and  of  course,  your  county 
is  not  within  said  population  bracket. 

However,    under    Section   2153    of   the   Compiled   General    Laws    of 

Florida,  one  of  the  duties  imposed  upon  the  Board  of  County  Com- 
missioners is  "to  have  care  and  provide  for  the  poor  and  indigent 
people  of  the  county,"  and  it  is  possible  that  under  this  provision  the 
Board  of  County  Commissioners  would  have  the  authority  to  provide 
a  county  physician  to  care  for  and  provide  for  the  poor  and  indigent 
people  of  the  county.  This  brings  me  to  the  question  of  whether  or 
not  in  the  absence  of  any  sum  having  been  budgeted  for  the  purpose, 
what  you  could  do. 

Under  Section  2306,  Compiled  General  Laws.  1927.  Permanent  Sup- 
plement, Vol.  2,  before  an  expenditure  could  be  made,  it  would  have 
to  be  placed  in  the  budget  because  this  law  provides: 

"...  the  Board  of  County  Commissioners  shall  make  an  estimate 
of  the  necessary  and  ordinary  expenses,  and  of  all  special  and  extraordi- 
nary expenditures  contemplated,  for  the  fiscal  year,  ensuing,  and  for 
which  the  revenue  for  the  levy,  shortly  to  be  made  will  be  available. 
Such  estimates  shall  set  out  every  Item  of  expenditure  contemplated 
or  reasonably  to  be  anticipated  during  the  year  for  which  such  estimates 
are  made,  with  as  much  particularity  as  is  practicable,  and  in  con- 
formity to  the  headings  of  expense  accounts  prescribed  by  the  State 
Comptroller,  and  shall  designate  the  particular  fund  from  which  each 
item  of  expenditure  shall  be  paid;  such  designation  being  according 
to  the  laws  now  existing,  or  hereafter  becoming  law  .  .  .  The  adoption 
of  said  estimates  by  the  said  board  shall  give  said  estimates  the  force 
and  effect  of  fixed  appropriations,  and  the  same  shall  not  be  altered  or 
amended  or  exceeded,  nor  sfiall  the  expenses  estimated  under  one  head 
be  paid  out  o/  the  estimate  for  any  other  expense  .  .  ."  (Emphasis 
supplied.) 

If  there  is  in  your  county  budget  an  item  for  the  care  and  pro- 
vision of  the  poor  and  indigent  people  of  your  county  and  you  still 
have  an  unexpended  balance  in  this  item,  it  would  probably  be  proper 
for  you  to  pay  a  county  physician  out  of  this  particular  item.  How- 
ever, if  you  anticipate  spending  all  the  money  in  this  item  for  other 
purposes  and  that  same  will  run  short,  this  situation  seems  to  have 
been  taken  care  of  by  the  following  language  in  the  Section  above 
quoted  from: 

"   .  ,  ,  provided,  however,  that  any  item  of  expenditure  set  forth 

in  an  estimate  of  expenditures  may  be  transferred  to  another  item  of 
expenditure  ..." 

The  manner  in  which  this  is  to  be  done  is  provided  for  as  follows 
by  the  same  Section: 

"...  upon  resolution  duly  adopted  by  the  Board  of  County  Com- 
missioners when  approved  by  the  Comptroller  of  the  State  of  Florida, 
except  items  of  expenditure  for  debt  service;  and  provided,  further, 
that  in  counties  where  there  exists  a  budget  commission,  the  approval 
of  such  budget  commission  shall  first  be  obtained  before  the  Comp- 
troller is  authorized  to  approve  such  transfer  ..." 
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COMMISSIONERS— POWERS,  DUTIES  AND  COMPENSATION 

November  28,  1941.— 041-665, 

ELECTFONS— EXPENSE 

QUESTION:  The  Board  of  County  Commissioners  made  no  provi- 
sion in  their  budget  for  the  expense  of  the  election  required  to  be 
held  under  Chapter  21238,  Acts  of  1941.  Are  they  authorized  to  pay 
the  expense  of  this  election  from  the  contingency  item  of  their  General 
Revenue  Fund  of  the  County? 

To  Hon.  J.  M.  Lee,  Comptroller: 

Section  8  provides: 

"Whenever  a  petition  signed  by  at  least  five  (5)  per  cent  of  the 
qualified  and  registered  voters  In  said  municipality  or  county  request- 
ing the  governing  body  of  said  mimicipality  or  county  to  provide,  estab- 
lish, maintain  and  conduct  a  supervised  recreation  system  and  to  levy 
an  annual  tax  for  the  conduct  and  maintenance  thereof  of  not  less  than 
one-half  of  one  mill  nor  more  than  one  mill  on  each  dollar  of  assessed 
valuation  of  all  taxable  property  within  the  corporate  limits  or  boundaries 
of  said  municipality  or  coimty,  it  shall  be  the  dutp  o/  the  governing  bodv 
of  said  municipality  or  county  to  cause  the  question  of  the  establish- 
ment, maintenance  and  conduct  of  such  supervised  recreation  system 
to  be  submitted  to  the  qualified  voters  who  are  freeholders  to  be 
voted  upon  at  the  next  general  or  special  election  of  said  municipality 
or  county;  provided,  however,  that  such  question  shall  not  be  voted 
upon  at  the  next  general  or  special  election  unless  such  petition  shall 
have  been  filed  at  least  thirty  days  prior  to  the  date  tTf  such  election," 
'Emphasis  supplied.) 

It  is  obvious  from  a  reading  of  the  foregoing  provisions  of  said 
Act  that  the  Legislature  placed  a  mandatory  duty  upon  the  governing 
body  to  call  an  election,  whenever  the  provisions  of  said  paragraph  have 
been  complied  with.  That  is,  the  requirement  for  the  filing  of  the 
petition  must  have  been  complied  with,  however,  before  the  mandatory 
character  of  the  law  exists. 

Therefore,  whenever  it  is  necessary  for  the  Board  of  County  Com- 
missioners to  hold  an  election  under  and  by  virtue  of  Section  8  of 
said  Act,  above  quoted,  they  would  be  authorized  to  pay  the  expense 
of  this  election  from  the  contingency  item  of  the  General  Revenue 
Fund  of  the  county. 


COMSnS  SIGNERS— POWERS,  DUTIES  AND  COMPENSATION 

April  23,  1942.— 042-198. 

EXPENSES— REIMBURSEMENT 

QUEi^riON:  (1)  Does  the  expense  allowance  in  Section  2  of  Chap- 
ter 20709,  Acts  1941,  cover  complete  reimbursement  for  all  traveling 
expenses,  or  are  there  allowable  in  addition  thereto: 

(a)  Expenses  outside  of  the  coimty; 

(b)  Mileage  under  Section  2204,  Compiled  Cieneral  Laws,  1927? 

f2)  Should  the  requisitions  provided  in  Section  2  be  itemized,  or 
merely  be  made  for  lump  sums  without  itemization? 
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7*0  Hon.  Bryan  Willis,  State  Auditor : 

Section  2  of  Chapter  20709.  Laws  of  Florida,  Acts  of  1941.  provides 
that  in  addition  to  the  salary  provided  for  in  the  Act  each  member 
of  the  Board  of  County  Commissioners  shall  be  allowed  an  expense 
account  of  $35.00  per  month,  payable  on  his  own  requisltton  upon  ap- 
proval by  the  board.  Section  2204,  Compiled  Genera)  Laws.  1927. 
provides  that  County  Commissioners  shall  be  paid  10c  per  mile  for  each 
mile  actuaUy  traveled  in  going  to  and  from  the  coiirthouse,  no  mention 
is  made  of  other  mileage. 

The  allowance  of  an  expense  account  to  a  member  of  a  board  is 
Intended  as  a  reimbursement  for  actual  expenditures  made  by  the 
Individual  member  on  behalf  of  the  county  or  other  unit  represented 
by  the  board.  Former  attorney  generals  have  held  that  County  Com- 
missioners have  the  right  to  provide  for  the  attendance  of  one  or 
more  of  their  members  at  State  associations  and  other  meetings  for  the 
purpose  of  discussing  and  acting  upon  matters  of  general  county  interest 
and  welfare,  provided  that  the  payment  of  such  expense  is  properly 
arranged  for  in  the  county  budget.  The  Supreme  Court  made  a  similar 
rtlllng  in  the  case  of  Adams  vs.  Lott,  112  Fla.  489.  150  So.  596. 

niere  seem  to  be  certain  expenses  in  connection  with  the  duties 
of  the  Board  of  County  Commissioners  which  are  the  expenses  of  the 
board  as  a  unit  and  not  the  expenses  of  the  individual  members  of 
fbe  hoard,  such  as  the  employment  of  an  auditor  to  assist  the  board, 
sending  representatives  to  meetings  of  the  State  Road  Department,  pay- 
ment of  dues  in  County  Commissioners  associations,  etc.  The  Legis- 
lature, when  it  prortded  $35,00  per  month  for  expenses  of  the  individual 
members  of  the  County  Commissioners,  evidently  intended  that  sum.  as 
reimbursement  to  members  for  expenses  incurred  as  members  of  the 
board  and  not  as  representatives  of  the  board  when  sent  to  other  counties 
and  other  general  board  expenses.  That  being  true,  I  do  not  think  that 
the  expenses  of  one  or  more  members  designated  as  representatives 
of  the  board  to  attend  a  meeting  and  represent  the  board  as  a  unit 
should  be  charged  against  the  $35.00  limitation  in  the  law.  However, 
such  expense,  as  representative  of  the  board,  must  be  provided  for  in 
the  budget  as  other  items  are  required  to  be  provided  for. 

The  mileage  to  and  from  the  courthouse,  provided  for  in  Section 
2304,  CompUed  General  Laws,  1927,  seems  to  be  part  of  the  traveling 
expenses  of  individual  members  of  the  board. 

A  former  attorney  general,  in  an  opinion  dated  April  13,  1938, 
held  that  expense  accounts  of  County  Commissioners  should  contain 
sufficient  facts  to  show  that  the  expenses  were  incurred  strictly  for 
county  purposes;  and  that  they  should  contain  detailed  information 
similar  to  that  required  to  be  stated  in  expense  accounts  of  State 
officers  and  employees.    I  see  no  reason  to  depart  from  this  rule. 

Therefore,  In  answering  the  above  stated  questions: 

(1)  The  expense  allowance,  mentioned  in  Section  2,  Chapter 
20709.  Laws  of  Florida.  Acts  of  1941.  covers  reimbursements  for  traveling 
and  other  expenses  of  individual  board  memliers.  but  not  expenses  of 
the  board  while  acting  &s  a  unit.  If  the  board,  acting  as  a  unit,  directs 
that  one  of  its  members  represent  it  at  a  meeting,  in  which  the  county 
Is  interested,  outside  of  the  county,  such  expenses  would  not  be  a  part 
of  the  expense  mentioned  in  Section  2  aforesaid.  Mileage  under  Section 
2204.  Compiled  General  Laws.  1927,  would  be  a  part  of  the  expenses 
mentioned  In  said  Section  2. 
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(2)  The  expense  accounts  should  be  Itemized  and  not  statM  as 
lump  sums.  The  county  budget  should  provide  for  expenses  of  the 
board,  otherwise  there  will  be  no  authority  to  pay  the  same. 

COMMISSIONERS— POWERS,  DUTIES  AND  COMPENSATION 

February  28,  1942.— 042-98. 

JUDGMENTS— COMPROMISE    AND    SETTLEMENT 

QUESTION:  Do  County  Commissioners  have  authority  to  compro- 
mise and  settle  judgments  upon  estreated  bonds  and  to  satisfy  the  same 
of  record? 

To  Hon.  J.  M.  Lee,  Comptroller: 

I  have  very  carefully  considered  the  matter  because  of  the  fact  that 
there  had  been  two  opinions  by  previous  Attorney  Generals  upon  this 
same  subject,  such  opinions  being  in  conflict. 

Under  date  of  November  18.  1933,  the  then  Attorney  General  held 
that  the  County  Commissionere  were  authorized  to  accept  offers  of 
compromise  of  judgments  on  estreated  bail  bonds.  On  April  18,  1940.  the 
then  Attorney  General,  held  just  to  the  contrary. 

In  the  opinion  rendered  by  the  Attorney  General  under  date  of 
November  18,  1933,  appearing  Jn  the  1933-1934  Biennial  Report,  page 
212,  he  said: 

"The  general  powers  of  a  Board  of  County  Commissioners  include 
among  others  the  power  to  make  such  orders  concerning  the  care  of 
and  improvement  of  the  corporate  property  of  the  county  as  may  be 
deemed  expedient,  and  also  the  power  to  represent  the  county  in  the 
prosecution  and  defense  of  all  legal  caus^.  (Compiled  General  Laws. 
1927,  Section  2153). 

"These  judgments  are  entered  in  favor  of  the  State  of  Florida  for 
the  use  and  benefit  of  the  particular  county  (See  Sections  2827  and 
8356,  Compiled  General  Laws,  1927) .  The  county  is  therefore  the  real 
party  in  interest,  and  the  State  is  a  mere  nominal  or  formal  party. 

"The  law  is  well  settled  by  a  decided  weight  of  authority  that  the 
County  Commissioners  have  the  power  to  compromise  or  settle  claims 
which  the  county  may  have  prior  to  judgment  thereon.  As  to  the  power 
of  the  Board  of  County  Commissioners  to  compromise  or  settle  for  less 
than  the  full  amount,  Judgments  obtained  by  the  county  is  a  matter 
upon  which  there  is  a  direct  conflict  of  authority.  This  question  has 
never  been  determined  by  our  Supreme  Court,  but  I  am  of  the  opinion 
that  better  reason  supports  the  nile  to  the  effect  that  such  power  exists, 
provided  that  the  compromise  is  made  in  good  faith  and  the  Judgment 
is  not  collectible  In  full,  the  usual  ground  of  non-eollectibility,  of  court, 
being  tasolvency.  (Insolvency  is  used  in  the  sense  of  inability  to  meet 
claims  because  of  lack  of  sufficient  assets  out  of  which  the  same  can  ' 

be  realized), 

"In  other  words,  I  am  of  the  opinion  that  the  same  rules  of  busi- 
ness conduct  by  which  a  prudent  person  is  governed  are  applicable  to 
a  county  in  the  management  of  Its  affairs  under  similar  circumstances: 
that  the  power  to  compromise  in  a  situation  of  this  kind  is  derived 
from  the  express  powers  vested  in  the  board,  and  that  to  deny  the 
county  any  recovery  because  it  cannot  recover  all  would  in  many  in- 
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stances  defeat  the  realizatiOQ  hy  the  county  of  moneys  to  which  it  is 
entitled. 

"J  am  not  unmindful  of  the  fact  that  such  ruling  may  open  ttie 
door  to  compromises  or  settlements  that  are  not  Justified  by  the  facts: 
but  we  must  presume  that  county  officials  will  discharge  their  duties 
in  good  faith  for  the  best  Interest  of  the  county  Involved.  The  vesting 
of  any  power  carries  with  it  the  possibility  of  Its  abuse. 

"I  am  of  the  opinion,  therefore,  that  a  Board  of  County  Commis- 
sioners in  a  proper  case  by  proper  resolution  may  accept  an  offer  of 
compromise  of  a  judgment,  and  direct  the  cleric  of  their  board  or  the 
prosecuting  attorney  of  the  county  appearing  as  counsel  of  record  in 
the  proceedings  resulting  in  the  judgment,  to  satisfy  the  same  of  record; 
and  tliat  such  satisfaction  will  be  legal  and  binding." 

I  am  of  the  opinion  tft^t  the  above  reasoning  is  logical  and  the 
proper  conclusion  has  been  reached.  I  therefore  hold  that  the  County 
Commissioners  have  authority  to  compromise  and  settle  Judgments  upon 
estreated  bonds  and  to  satisfy  the  same  of  record,  and  overrule  the 
opinion  of  April  18.  1940,  appearing  in  the  Biennial  Report  of  the 
Attorney  General  for  1939-1940. 

COMMISSIONERS— POWERS,  DUTIES  AND  COMPENSATION 

March  22,  1941.— 041-160. 

PRISONERS — FUNERAL  EXPENSES 

QUESTION:  A  prisoner  who  had  been  Incarcerated  in  the  county 
jaU  under  a  charge  of  rape,  when  not  actually  in  the  custody  of  the 
^eriff,  was  killed  by  his  half-brother  while  attempting  to  get  his  step- 
mother to  sign  a  bail  bond.  Would  the  county  be  liable  for  the  hospital 
and  funeral  expenses  of  such  prisoner? 

To  Htm.  W.  M.  Wttinmright,  State  Auditor: 

Sections  2S33,  2834  and  2835.  Compiled  General  Laws  of  1927,  pro- 
vide for  the  procedure  regarding  costs  incurred  in  a  criminal  case 
which  is  abated  by  the  death  of  the  defendant.    These  sections  provide: 

"2833.  If  defendant  is  not  convicted,  or  dies.  If  the  defendant  is 
not  convicted,  or  the  prosecution  is  abated  by  the  death  of  the  de- 
fendant, or  if  the  cost^  are  imposed  on  the  defendant  and  execution 
against  him  is  returned  no  property  found,  or  if  a  nolle  prosse  be  entered, 
in  each  of  these  cases  the  fees  of  witnesses  and  officers  arising  from 
criminal  causes  shall  be  paid  by  the  county  in  the  manner  specified  in 
the  next  three  sections:  Provided,  that  when  a  committing  magistrate 
holds  to  bail  or  commits  a  person  to  answer  to  a  criminal  charge  and 
an  information  Is  not  filed  or  an  indictment  found  against  such  person, 
the  costs  and  fees  of  such  committing  trial  shall  not  be  paid  by  the 
county,  except  the  costs  of  executing  the  warrants, 

"2834.  Officer  to  make  out  accounts  as  directed.  The  officer  shall 
make  out  his  account  against  the  county  in  such  form  as  the  County 
Commissioners  may  require,  stating  the  services  for  which  the  fee  is 
charged,  the  title  of  the  case  in  which  the  services  were  performed,  and 
the  facts  which,  under  the  provisions  of  the  preceding  section,  make  the 
fees  a  good  claim  against  the  county,  including  all  legal  charges  and 
costs  before  justices  of  the  peace,  and  present  the  same  to  the  Board 
of  CiTunty  Commissioners,  with  the  affidavit  that  the  same  Is  correct. 
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"2835.  Powers  and  duties  of  County  Commissioners.  Tlie  County 
Commissioners  shall  have  the  right  to  reject  all  or  any  portion  of  any 
account  which  is  not  a  valid  claim  against  the  county,  and  shall  allow 
and  pay  the  same  only  when  it  is  Just,  correct  and  reasonable,  and  no 
constructive  mileage  or  illegal  or  unnecessary  Item  or  charge  in  any 
frivolo'js  case  shall  be  allowed," 

Section  4588,  Compiled  General  Laws  of  1927.  which  is  applicable 
to  the  Sheriff  of  Calhoun  County,  provides  as  to  fees  to  be  charged  by 
sheriffs,  "safe-keeping  and  punishment  of  prisoners  (not  otherwise  pro- 
vided for)  actual  and  necessary  expense,  bill  to  be  approved  by  the 
judge  under  whose  jurisdiction  the  case  shall  come." 

In  my  opinion.  In  an  emergency,  the  hospital  expenses  of  a  prisoner 
may  be  an  actual  and  necessary  expense  under  this  section,  the  bUl 
for  the  same,  however,  as  the  statute  specifies,  to  be  approved  by  the 
judge  under  whose  jurisdiction  the  case  shall  come. 

A  more  difficult  question  arises  with  regard  to  the  burial  expenses. 
Whether  or  not  the  burial  expense  is  a  necessary  expense  under  that 
section  need  not  be  decided,  because  I  believe  that  the  Board  of  Coxmty 
Commissioners  have  the  power  to  pay  these  expenses  under  Section 
2153,  Compiled  General  Lolws  of  1927,  which  provides  that  the  Board 
of  County  Commissioners  of  each  county  shall  have  power  to  "have 
care  and  provide  for  the  poor  and  indigent  people  of  the  county." 
Apparently  the  prisoner  In  question  was  an  indigent  person,  for  Mr. 
Knight's  letter  states  that  it  is  doubtful  whether  the  prisoner  has  a 
sufficient  estate  to  pay  the  bill  in  question. 

COIVCHISSIONERS — POWERS,  DUTIES  AND  COMPENSATION 

February  6,  1941. — 041-39. 

SHERIFFS— PRESENCE  AT  BOARD  MEETINGS — COMPENSATION 

QUESTION:  (1)  Does  the  law  require  the  presence  of  a  sheriff 
at  a  regular  or  special  meeting  of  the  Board  of  County  Commissioners? 

(2>     To  what  compensation  is  the  sheriff  entitled? 

To  Hon.  H.  D.  Honcell,  Clerk  Circuit  Court.  Bonifay,  Florida: 

(1)  Your  question  seems  to  be  answered  by  Section  2859  of  tbe 
Compiled  General  Laws  of  1927,  which  provides: 

"Hie  sheriff  shall  attend  the  meetings  and  execute  the  orders  of 
the  Board  of  County  Commissioners  of  his  county,  and  for  services  to 
said  board  he  shall  receive  such  compensation  out  of  the  county  treasury 
as  they  shall  deem  proper." 

In  1933,  three  Acts  of  the  Legislature  were  passed  relating  to  this 
subject.  However,  all  three  Acts  were  upon  a  population  basis.  The 
Acts  now  appear  as  Section  2859(1),  Compiled  General  Laws,  1927, 
Permanent  Supplement,  Vol.  2.    I  quote: 

"In  all  coimties  of  the  State  of  Florida  having  a  population  of  not 
less  than  thirteen  thousand  and  not  more  than  sixteen  thousand,  or 
not  less  than  fifteen  thousand  six  hundred  and  not  more  than  fifteen 
thousand  seven  hundred  fifty,  or  not  less  than  thirteen  thousand  and 
not  more  than  thirteen  thousand  five  hundred,  according  to  the  Federal 
census  of  1930,  the  Board  of  County  Commissioners  shall  have  the 
power  and  authority  to  fix  and  aUow  the  compensation  for  the  sheriff 
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of  the  counter  for  attending  meetings  of  the  Board  of  County  Com- 
missioners." 

I  have  examined  the  origmal  Acts  that  were  passed  by  the  Legis- 
lature and  I  do  not  find  where  they  amend  the  first  above  quoted 
Section  2859,  Compiled  General  Laws,  1927.  Said  Acts  do  provide 
that  all  laws  in  conflict  are  repealed  but  I  see  no  conflicts  between  the 
Acts,  and,  under  the  holdings  of  the  Supreme  Court,  unless  there  is  a 
conflict,  the  prior  Act  is  still  in  effect. 

(2)  I  do  not  find  where  the  general  law  that  fixes  the  services 
and  compensation  ot  the  sheriff  has  any  provision  with  reference  to 
the  above. 

COUNT¥  BUDGETS 

July  7,  1942.— 042-338. 

EXPENSES— BUDGET  COMMISSION 

QUESTION:  May  the  members  of  the  Budget  Commission  of  Polk 
County,  Florida,  make  a.  fixed  charge  of  $10.00  as  their  expenses  for 
attending  each  meeting  of  the  said  conunission  without  regard  to  the 
sum  actually  expended? 

To  Hon.  Spessard  L.  Holland,  Governor: 

The  Budget  Commission  in  Polk  County  exists  under  Chapter  15934, 
Laws  of  Florida,  Acts  of  1933,  as  amended  by  Chapter  16886,  Laws  of 
Florida,  Acts  of  1935.  Section  3  of  Chapter  15934,  which  was  not 
amended  by  the  1935  Act,  provides  that  members  of  the  said  Budget 
Commission  "shall  serve  without  pay"  but  shall  be  entitled  to  be  "re- 
imbivsed"  for  their  "actual  expense." 

The  word  "reimburse"  as  used  in  the  above  statute  means  to  "pay 
back"  or  "to  make  return  or  restoration  of  an  equivalent  of  something 
paid  out  or  expended";  and  the  phrase  "actual  expenses"  contemplates 
something  paid  out  or  expended,  that  is,  something  actually  paid  out 
or  expended  and  not  some  theoretical  charge.  The  statute  contemplates 
that  the  members  shall  donate  their  time  without  compensation  but 
may  be  repaid  the  actual  sums  paid  out  by  them  in  attending  to  the 
business  of  the  commission.  The  said  expenses  are  payable  by  the 
County  Commissioners  out  of  the  general  fund  on  requisition  of  the 
chairman  of  the  Budget  Commission, 

In  order  to  be  considered,  aU  expenses  for  reimbursement  should 
show  that  they  were  incurred  strictly  for  county  purposes.  They  should 
contain  detailed  information  similar  to  that  required  to  be  stated  In 
expense  accounts  of  State  officers  and  employees.  Any  doubt  arising 
from  the  failure  of  the  expense  account  to  disclose  the  nature  of  the 
traveling  expense  item  as  being  strictly  a  reimbursement  for  money 
expended  should  be  resolved  against  the  legaUty  of  the  expenditure. 
No  requusition  should  be  approved  by  the  chairman  of  the  Budget 
Commission  or  paid  by  the  County  Commissioners  which  fails  to  detail 
the  expenditures  in  accordance  with  the  above  rule. 

COUNTY  BUDGETS 

March  19,  1941.— 041-152. 

FINE  AND  FORFEITURE  FUND — EXCESS  EXPENDITURES 

QUESTION:  Because  of  the  activities  at  Camp  Blanding,  the 
sheriffs   of   Bradford   and   Clay   Counties   have   found    it   necessary    to 
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employ  additional  deputies.  The  revenue  now  being  received  from  fines 
and  forfeitures  which  is  now  deposited  In  the-  Fine  and  Forfeiture 
Fund  is  of  a  larger  amount  than  anticipated  by  the  Clerk  of  the  Court 
when  the  budget  was  prepared  for  the  fiscal  year  Iseglnnlng  October 
1,  1940,  and  ending  September  30,  1941,  and  the  heavy  expenditures 
caused  by  the  employment  of  said  deputies  has  now  exceeded  the  amount 
set  up  In  the  budget  for  the  fiscal  year.  May  the  Board  of  County 
Commissioners  legally  exceed  the  budget  set  for  the  Ftae  and  Forfeiture 
Fund  for  this  fiscal  year  If  same  was  set  for  $10,000.00  and  receipts 
were  received  to  the  credit  of  this  fund  In  the  amount  of  $15,000,007 

To  Hon.  J.  M.  Lee,  Comptroller: 

You  call  my  attention  to  the  following  language  of  Chapter  18286. 
Acts  of  1933: 

"That  after  the  Board  of  County  Commissioners  set  up  a  budget 
the  amount  can  not  be  legally  altered,  amended  or  exceeded," 

And  for  information  you  refer  to  Page  201  of  the  1S33-1934  Biennial 
Report  of  the  Attorney  General,  and  Page  59  of  the  1937-1938  Biennial 
Report  of  the  Attorney  General. 

1  have  examined  the  first  opinion  that  you  have  referred  to  and 
I  do  not  believe  that  it  is  in  point  because  the  particular  fund  involved 
would  not  exceed  the  anticipated  revenues.  I  think  the  other  opinion 
is  in  point.  The  question  there  involved  Is  whether  or  not  a  county 
can  employ  a  county  traffic  officer  and  pay  him  from  the  Fine  and 
Forfeiture  Fund  of  the  county  in  view  of  the  fact  that  State  Patrol 
Officers  had  been  removed  from  the  roads.  The  then  Attorney  General 
held: 

"It  is  my  opinion  that  the  County  Commissioners  of  a  county  may 
employ  such  a  Comity  Traffic  Officer  if  there  are  sufficient  fluids 
available  In  the  Fine  and  Forfeiture  Fund  over  and  above  the  contem- 
plated requirements  for  the  remainder  of  the  year  or  if  there  is  a  suf- 
ficient amount  for  such  purpose  available  in  any  other  fund  and  a 
transfer  of  the  same  should  be  approved  by  the  State  Comptroller  and 
by  the  Cotuity  Budget  Commission,  if  any.  Otherwise,  I  do  not  think 
such  employment  would  be  authorized." 

Under  the  facts  as  submitted  by  you,  I  am  of  the  opinion  that  the 
rule  announced  in  said  opinion  of  March  11,  1937,  page  59  of  the  Bi- 
ennial Report  of  the  Attorney  General  for  1937-1938,  is  the  proper  one 
to  follow.  I,  therefore,  hold  that  the  Board  of  County  Commissioners 
may  exceed  the  budget  set  up  for  the  Pine  and  Forfeiture  Fund  by 
reason  of  the  necessity  for  the  employment  of  additional  deputy  sheriffs, 
regardless  of  the  fact  that  same  was  set  up  for  $10,000.00.  provided 
tt^t  the  expenditures  are  not  In  excess  of  the  amoimt  received  from 
fines  and  forfeitures  and  deposited  in  the  Fine  and  Forfeiture  Fund. 

COUNTT  BUDGETS 

April  9,  1941.— 041-191. 

FINE  AND  FORFEITURE  FUND — PEES — FEEDING  PRISONERS 

QUEI?nON;  Must  County  Commissioners  of  Hillsborough  County 
pay  bill  for  feeding  prisoners  when  rendered  and  audited  by  them,  or 
may  payment  be'  held  in  abeyance  for  months  at  a  time? 
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To  Hon.  Hugh  Culbreath,  Sheriff,  milsborough  County: 

Section  2838,  Complied  General  Laws,  1927,  provides: 

"Fees  for  feeding  prisoners:  The  sheriff  shall  make  out  and  present 
to  the  Board  of  County  Commissioners,  at  any  regular  meeting  thereot, 
his  bill  for  fees  for  feeding  prisoners  and  the  period  for  which  the 
charge  is  made,  which  fees  shall  be  as  follows:  For  feeding  twenty 
prisoners,  or  less,  sixty-five  cents  per  day  each;  and  for  feeding  all  over 
twenty  prisoners,  fifty  cents  per  day  each;  and  it  shall  be  the  duty 
of  said  board  to  properly  audit  the  same,  and  order  a  warrant  drawn 
against  the  Pine  and  Forfeiture  Fund  of  the  county  for  the  sum  found 
to  be  due." 

Neither  this  section  nor  any  other  statute  requires  that  the  Board 
of  County  Commissioners  perform  their  duty  to  make  this  payment 
within  a  particular  time.  However,  I  call  your  attention  to  the  follow- 
ing rules  recognized  by  the  Florida  Supreme  Court. 

In  Palm  Court  Corporation  vs.  Smith,  103  Ma.  233,  137  So.  234,  the 
court  held: 

"that   diligence    in    the    discharge  of   their    duties   is    required 
of  public  servants  .  .  ." 

and  held  the  same  in  previous  cases. 

In  Board  of  Commissioners  \ra.  Board  of  Pilot  Commissioners,  52 
Pla.  197,  42  So.  697,  the  Supreme  Court  more  specifically  held: 

"When  an  expenditure  by  a  county  is  authorized  by  a  valid  law, 

and  the  correctness  of  the  amount  due  by  the  county  is  ascertained 
and  approved  as  the  law  directs,  there  being  no  question  as  to  bona 
fides,  it  is  the  duty  of  the  County  Commissioners  to  audit,  approve, 
and  pay  the  same,  and  such  payment  may  be  enforced  by  mandamus." 

Answerihg  your  inquiry  then,  you  are  advised  that  the  statutes  of 
this  State  have  not  set  a  definite  time  within  which  the  Board  of 
County  Commissioners  shall  pay  the  sheriff's  bill  for  feeding  prisoners 
after  the  bill  has  been  audited  by  the  board,  but  the  board  is  required 
to  exercise  diligence  in  the  performance  of  its  duties,  and  may  be 
required  to  pay  the  same  if  they  fail  to  do  so  after  a  reasonable  period 
has  elapsed. 

COUNTY  BUDGETS 

August  25,  1941.— 041-472. 

GASOLENE  TAX   FUNDS— ALLOCATION 

QUESTION:  Under  what  circumstances  may  gasoline  tax  funds 
allocated  to  the  county  under  Chapter  20303,  Acts  of  1941,  be  used  im- 
mediately although  not  contemplated  in  the  previously  adopted  budget? 

To  Board  of  County  Commissioners  of  Escambia  County,  Florida: 

I  quot«  from  a  previous  opinion  on  this  subject; 

"I  am,  therefore,  of  the  opinion  that  it  was  the  intention  of  the 
Legislature  to  make  the  allocation  provided  for  in  said  paragraph  to 
the  counties  for  immediate  use  provided,  however,  that  proper  budgetary 
proceedings  are  followed.  1  think  that  you  should  also  take  into  con- 
sideration the  three  Special  Acts  that  were  passed  by  the  Legislature, 
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being  Chapters  21217.  21211  and  21212,  Laws  of  Florida,  Special  Acts 
of  1941  .  .  ." 

In  order  that  there  wUl  be  no  further  misunderstanding,  It  might 
be  well  for  me  to  state  what  "proper  budgetary  proceedings"  means. 
What  I  meant  by  that  was  for  you  to  set  up  in  a  supplemental  budget 
what  you  anticipate  in  the  way  of  revenue  under  Chapter  20303,  Acts 
of  1941,  and  that  this  proposed  supplemental  budget  be  advertised  in 
the  same  manner  as  the  regular  annual  budget,  and  that  a  meeting 
be  held  at  the  appointed  time  for  the  purpose  of  considering  and  adopt- 
ing the  budget.  In  other  words,  proceed  exactly  the  same  as  if  you 
were  adopting  your  yearly  budget.  I  am  of  the  opinion  that  after  the 
adoption  of  same,  you  can  then  use  the  money  in  accordance  with  the 
adopted  supplemental  budget. 

COUNTY  BONDS 

August  20,  1941.— 041-462. 

TRUSTEES — COMPENSATION 

QUESTION:  Should  the  amounts  received  from  the  sale  of  re- 
funding bonds  issued  to  retire  an  original  issue  be  considered  as  receipts 
and  disbm-sements  in  computing  the  compensation  of  such  Trustees 
under  Section  2327,  Compiled  Oeneral  Laws? 

To  Hon.  W.  M.  Wainwright,  State  Auditor: 

Inasmuch  as  refunding  bond  issues  are  limited  In  an  amount  neces- 
sary to  retire  original  issues,  I  am  of  the  opinion  that  the  amounts  re- 
ceived for  refunding  bonds  may  not  be  considered  in  computing  the 
compensation  of  trustees  of  county  bonds  under  the  statute  mentioned. 

GENERAL  REFUNDING  LAW 

August  8,  1941.— 041-441. 

REFUNDING  CONTRACT— APPROVAL 

QUESTION:  Is  the  Board  of  Admin istraticn  authorized  and  re- 
quired to  approve  refunding  contract  between  Bay  County  and  Sullivan, 
Nelson  &  Goss.  Inc.? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

Chapter  15772.  Laws  of  Florida.  Acts  of  1931,  seems  to  c<jver  the 
whole  field  of  refunding  operations  by  counties,  of  bonded  debt,  and  In 

very  plain  language,  found  in  Section  27  thereof,  vests  power  exclusively 
in  the  several  counties  and  districts.  You  are  further  advised,  however, 
that  under  the  provisions  of  the  Acts  of  the  Legislature  of  1941,  granting 
certain  powers  to  the  Board  of  Administration,  with  reference  to  funds 
credited  to  counties  from  gasoline  taxes,  there  might  well  come  a  time 
when  the  Board  of  Administration  would  be  In  position  to  exercise  wide 
authority,  particularly  in  the  matter  of  the  exchange  of  original  for  fund- 
ing bonds. 

COUNTY  BOADS 

July  2,  1941.— fl41 -386. 

SECOND  PROVISION  FUNDS— ALLOCATION— UNDER  CHAPTER 
20303,  ACTS  OP  1941 

QUESTION:  Where  certain  conditions  have  destroyed  road  con- 
struction, and  a  national  emergency  requires  these  roads  to  be  put  in 
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service,  and  where  additional  funds  have  been  voted  by  the  legislature  but 
not  contemplated  in  the  County  Road  and  Bridge  District  budget,  would 
the  County  Commissioners  under  Chapter  20303,  Acts  of  1941,  tie  author- 
ized to  continue  to  maintain  the  county  roads,  despite  the  fact  that 
the  budget  for  this  purpose  as  adopted  a  year  before  has  been  exhausted? 

To  Han.  J.  M.  Lee,  Ctymptroller: 

In  reply  I  wish  to  advise  that  I  have  examined  the  paragraph  of 
Chapter  20303  referred  to  by  you.     It  reads: 

"Twenty  <20%)  per  cent  of  such  county's  allocation  of  Second  Pro- 
vision Funds  shall  monthly  be  transmitted  to  its  Board  of  County  Com- 
missioners to  be  used  to  construct,  improve  and  maintain  roads  and 
bridges  within  tiie  County." 

You  will  observe  that  there  are  no  limitations  placed  upon  the  use 
of  this  money  by  the  County  Commissioners  with  reference  to  whether 
or  not  such  money  appropriated  to  the  counties  was  contemplated  In 
Its  budget.  I  am,  therefore,  of  the  opini<7n  that  it  was  the  intention  of 
the  Legislature  to  make  the  allocation  provided  for  in  said  paragraph 
to  the  counties  for  immediate  use  provided,  however,  that  proper  budge- 
tary proceedings  are  followed.  I  think  that  you  should  also  take  into 
consideration  the  three  Special  Acts  that  were  passed  by  the  Leglslatiure. 
being  Chapters  21217.  21211  and  21212,  Laws  of  Florida,  Special  Acts  of 
1941. 

COMPENSATION  OF  COUNTY  OFFICIALS 

June  9.  1941.— 041-318. 

COUNTY  OFFICERS— EFFECT  OF  CENSUS  ON   SALARY 

QUESTION:  Would  officials  who  continued  to  draw  remuneration 
for  their  services  (from  April  1,  1940,  the  effective  date  of  the  1940  Fed- 
eral Census,  to  January  9,  1941,  the  date  on  which  the  population  figures, 
according  to  said  Census,  were  officially  released) ,  under  the  Acts  which 
were  no  longer  applicable  to  them  imder  the  1940  Federal  Census,  be  en- 
titled to  additional  pay  or  liable  for  repayment  of  any  excess  drawn  ac- 
cording to  the  particular  law  which  now  governs  them? 

To  Hon.  W.  Af,  Waimoright,  State  Auditor: 

On  May  20,  1941,  this  office  rendered  an  opinion  to  the  Honorable 
J.  M.  Lee.  Comptroller,  in  which  we  said  that  "Population  Acts  employ- 
ing census  as  datum  for  fixing  salaries  are  not  static  to  a  dated  census 
but  are  ambulatory.  The  governing  census  prevails  for  the  purpose  of 
fixing  salai-y." 

We  also  said  in  that  opinion  that  the  new  salary  rate  (in  that  in- 
stance for  the  State  Attorney  of  the  15th  Judicial  Circuit)  should  be 
from  April  1,  1940,  which  was  the  effective  date  of  the  1940  Federal 
Census, 

With  respect  to  those  officials  who  are  paid  a  stated  salary,  it  is  my 
opinion  that  they  would  be  entitled  to  receive,  as  additional  pay  for 
their  services,  the  difference  between  what  they  actually  received  and 
the  amount  of  salary  allowed  to  them  under  the  particular  law  which 
now  governs  their  compensation.  This  is  based  upon  the  familiar  rule 
that  an  officer  is  not  ordinarily  estopped  from  claiming  legal  compensa- 
tion by  having  accepted  less  than  statutory  salary. 

With  respect  to  those  officials  whose  compensation  is  restricted  to  a 
percentage  of  the  fees  collected  by  him,  and  who  has  paid  into  the  County 
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excess  fees  of  his  office  and  retained  for  himself  less  than  the  amount 
the  law  allowed  him  at  that  time,  it  is  my  opinion  that  he  cannot  re- 
cover back  any  imrt  of  such  fees  for  the  purpose  of  Increasing  his  com- 
pensation to  the  amount  he  was  entitled,  under  the  prevailing  law.  to 
receive.  This  is  predicated  upon  the  familiar  principle  that  money  vol- 
untarily paid  cannot  be  recovered  back  and  has  been  sanctioned  by  our 
Supreme  Court.  However,  if.  after  having  paid  into  the  County  sucli 
excess  fees,  the  official  then  collects  earned  fees  for  the  past  period,  be 
may,  before  paying  such  fees  into  the  County,  deduct  therefrooi  but 
excess  compensation  that  he  would  be  entitled  to  for  the  past  period, 
under  the  prevailing  Salary  Law  at  that  time. 

With  respect  to  those  officials  who  received  compensation  in  excess 
of  the  amount  to  which  they  were  lawfully  entitled,  under  the  prevailing 
law,  it  Is  my  opinion  that  such  officials  are  liable  for  the  repayment  of 
such  excess,  on  the  grounds  that  the  payment  thereof  was  an  unauthor- 
ized expenditure  of  public  fimds. 

Inasmuch  as  none  of  the  particular  Acts  in  question  have  been  pre- 
sented for  our  consideration,  this  opinion  is  based  upon  the  assumption 
that  such  Acts  are  valid  and  Constitutional. 


COBfPENSATION  OP  COUNTY  OFFICIALS 

May  7.  1942.— 042-232. 

EXCESS  FEES— EXPENDITURE 

QUESTION:  What  is  the  effect  of  Chapter  15934.  Act£  of  1933.  which 
created  a  county  budget  commission  in  certain  counties,  upon  Section  4. 
Chapter  11954.  Acts  of  1927,  which  provided  for  the  county  excess  fee 
fund  of  the  county? 

To  Hon.  Bryan  WUlia.  State  Auditor: 

Sectictt  4  of  Chapter  11954.  after  setting  up  the  county  excess  fee 
fund,  provides  that  the  expenditures  shall  be  made  from  that  fimd.  "for 
the  purpose  of  equipping,  maintaining  and  supplying  said  office,  from 
which  said  money  is  derived,  with  necessary  booles.  furniture,  fixtures  and 
all  other  things  now  supplied  or  furnished  by  the  board  of  county  ccm- 
missioners  and  paid  for  by  them  from  the  general  revenue  of  the  county." 
It  is  further  pro^'ided  that  any  funds  not  needed  for  this  purpose  may  be 
transferred  into  the  general  funds  of  the  county.  Including  the  general 
school  lund. 

Section  9  of  said  Chapter  15934.  among  other  things,  requires  that 
the  county  budget  commission,  created  by  it.  fix  and  determine  the  ex- 
penditures of  each,  and  every  count v  officer  for  salaries  and  for  supplies 
and  other  expenditures  necessary  for  the  operation  of  the  office  and  when 
flxed  and  determined  this  budget  is  given  the  force  and  effect  of  a  fixed 
appropriation  which  cannot  t>e  altered  or  amended. 

Chapter  15934  contains  no  provision  expressly  repealing  or  amend- 
ing any  part  of  Chapter  11954,  but  does  contain  a  general  provision  re- 
pealing all  laws  and  parts  of  laws  in  conflict  with  it. 

I  am  of  the  opinion  that  when  Chapter  11954,  Acts  of  1927  and 
Chapter  15934,  Acts  of  1933,  are  read  together  that: 

(a)  The  county  budget  commis.slon  under  Chapter  15934  is  required 
to  fix  and  determine  the  expenditures  to  be  made  for  books,  furniture, 
fixtures  and  other  things  for  each  county  office,  which  budget  has  the 
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effect  of  limiting  tbe  expenditures  for  the  office  without  regard  to  the 
amount  of  excess  fees  paid  over  by  that  office; 

(b)  Chapter  15934  requires  a  separate  budget  of  expenditures  for. 
each  county  office,  and  a  general  budget  of  expenditures  for  all  county 
offices  does  not  meet  this  requirement.  The  expenditures  for  each  office 
should  be  fixed  separately. 

(e>  Tbe  excess  fees  paid  over  by  each  office  should  be  applied  as 
far  as  necessary  for  the  purchase  of  supplies  for  that  office;  as  required 
by  Section  4  of  Chapter  11954,  Acts  of  1927,  however,  the  budget,  as  set 
up  by  the  budget  commission,  Umits  the  amount  of  such  expenditures 
without  regard  to  the  amount  ot  excess  fees  paid  over. 

fd)  When  the  amount  fixed  by  the  budget  has  been  spent  no  fur- 
ther expenditures  may  be  made,  for  the  purposes  covered  by  the  budget, 
because  the  budget  has  the  fotrce  and  effect  of  a  fixed  appropriation  and 
cannot  be  altered  or  amended. 

COMPENSATION  OF  COUNTY  OFFICIALS 

February  27,  1941.— 041-90, 

EXCESS  FEES— SCHOOL  BOARD 

QITESTION:  d)  Does  the  recent  census  entitle  the  Hillsborough 
County  School  Board  to  aU  or  part  of  the  excess  fees  turned  over  to  the 
County  Commissioners  over  and  above  the  operating  expervses  of  the 
various  fee  officers? 

(2)  If  the  mentioned  condition  exists,  is  the  Hillsborough  County 
School  Board  entitled  to  all  or  part  of  the  excess  fees  from  all  fee  officers 
or  from  the  excess  fees  of  the  tax  assessor  or  tax  collector? 

To  Hon.  Coiin  English.  Superintendent,  Department  oj  Education: 

(1)  1  find  that  Chapter  19576,  Acts  of  1939,  appears  to  t>e  applic- 
able to  Hillsborough  County,  relating  to  excess  fees  distribution.  This 
Act  provides  for  the  apportionment  of  the  excess  fees  paid  over  by  Tax 
Assessor  and  Tax  Collector,  a  part  of  which  is  to  be  paid  to  the  Board  of 
Public  Instruction,  such  portion  being  determinable  by  the  provisions 
as  set  out  in  Section  2  of  the  said  Act. 

This  Act  was  made  applicable  to  all  counties  having  a  population 
not  less  than  180,000.  according  to  the  last  State  or  Federal  Census. 
Hillsborough  County,  under  the  1940  Census,  which  was  the  last  Federal 
Census,  has  a  population  in  excess  of  180,000;  therefore,  the  Act  appears 
to  have  become  applicable  to  Hillsborough  County  on  the  effective  date 
of  the  1940  Censiis,  to-wlt,  April  1,  1940. 

(2)  Having  pointed  out  above  the  law  under  which  excess  fees 
from  tax  assessor  and  tax  collector  are  distributable,  in  part,  to  the 
Board  of  Public  Instruction  of  Hillsborough  County,  and  this  being  "the 
mentioned  conditic^"  referred  to  in  the  preceding  paragraph.  I  go  fur- 
ther and  call  your  attention  to  the  following: 

Chapter  19,576,  Acts  of  1939,  relates  only  to  the  excess  fees  p«Id 
over  to  the  County  Commis,'iioners  by  the  Tax  Assessor  and  Tax  Collector. 
We  have  not  ftTUnd  any  other  Act  relatmg  to  the  excess  fees  of  other 
officers  in  Hillsborough  County,  except  Chapter  11954,  Acts  of  1927. 
which  is  the  General  Act  on  the  subject.  Section  4  of  which  Act 
(Section  2868  COX.)  provides  as  follows: 
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"That  it  shall  be  the  duty  of  each  and  every  such  officer  to  pay  an- 
nually hereafter  into  a  special  fund  all  money  In  excess  of  the  sum  to 
which  they  are,  imder  the  provisions  of  this  Act,  entitled  and  as  annual  ) 

compensation  herein  allowed,  the  Board  of  County  Commissioners  shall 
create  such  fund  and  shall  expend  the  proceeds  thereof  for  the  purpose 
of  equipping,  maintaining,  and  supplying  said  cfflce,  from  which  said 
money  is  derived,  with  the  necessary  books,  furniture,  fixtures  and  all 
other  things  now  supplied  or  furnished  by  the  Board  of  County  Com- 
missioners and  paid  for  by  them  from  the  General  Revenue  of  the  Coimty. 
Provided  that  should  the  funds  so  created  exceed  the  amount  necessary 
for  the  purposes  provided  in  this  section,  then  the  Board  of  County 
Commissioners  shall  have  the  authority,  with  the  approval  of  the  State 
Comptroller,  to  transfer  same  to  the  general  countjf  funds  including  the 
general  counti/  school  fund."     (Italics  suppUed.) 

A  reading  of  this  Section  reveals  that  the  funds  paid  over  as  excess 
fees  are  to  be  expended  first  toward  the  operation  of  the  ofQce  of  the 
ofBcer  paying  over  such  fees  and  any  amoomt  not  necessary  for  that  pur- 
pose is  to  be  transferred  "to  the  general  county  funds.  Including  the 
general  county  school  fund."  This  language  seems  somewhat  indefinite 
as  to  what  funds  are  to  receive  the  amount  transferred:  however,  we  are 
of  the  opinion  that  the  County  Commissltjners  with  the  approval  of  the 
State  Comptroller  may  transfer  to  any  fund  selected  by  them,  which  may 
Include  the  general  school  fund.  Although.  I  do  not  believe  they  would 
by  law  be  required  to  pay  any  sums  whatsoever  to  the  school  fund  as 
the  same  seems  to  be  entirely  up  to  their  discretion. 

COMPENSATION  OF  COUNTY  OFFICIALS 

January  13,  1942. — 042-20. 

EXCESS  FEES— TAX  ASSESSORS  AND  COLLECTORS 

QUESTION:  d)  Does  Chapter  20891,  Acts  1941.  apply  to  amounts 
becoming  due  by  ofScers  or  boards  after  the  effective  date  of  the  act, 
which  were  earned  by  retired  assessors  of  taxes  and  tax  collectors  before 
the  act's  date,  and  which  otherwise  would  l)e  paid  directly  into  the 
county  "excess  fee"  fund  under  authority  of  Gay  vs.  State,  155  So.  845? 

<2)  Should  the  excess  Income  to  be  apportioned  to  boards  of  public 
Instruction  under  Chapter  20891.  Acts  of  1941.  by  assessors  of  taxes  and 
tax  collectors,  be  calculated  according  to  the  amcTunt  of  commissions 
paid  to  the  ofBcer  for  assessing  all  school  taxes,  including  the  commis- 
sions paid  by  the  Board  of  County  Commissioners,  or  should  the  appor- 
tionment be  calculated  according  to  the  amount  ot  commissions  paid  by 
the  Board  of  Public  Instruction? 

To  Hon.  Bnian  Willis,  State  Auditor: 

(1)  The  first  question  should  be  answered  In  the  negative.  Ih  my 
opinion,  the  balance  of  commissions  withheld  from  tax  assessors  until 
the  approval  of  the  report  of  errors  and  double  assessments,  and  the 
commissions  withheld  from  tax  cdlectors.  where  tax  sales  are  made  to 
the  state,  until  sale  or  redemption  of  the  tax  sale  certificates,  are  com- 
missions for  the  year  in  which  earned  and  ^ould  be  considered  as  income 
for  that  year  (opinion  February  4,  1941).  Such  income  belonged  to  the 
t>erson  who  earned  them,  although  he  may  have  retired  from  office,  and 
should  be  considered  as  his  income  of  office,  otherwise  we  would  have 
two  persons  receiving  Income  for  the  same  period  of  time.  To  hold  that 
such  commissions  were  income  of  the  incumbent  of  the  office  would  be 
a  denial  of  the  vested  rights  of  the  person  who  earned  the  commissions. 
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The  fact  that  the  retiring  officer  earned  the  full  salary  allowed  him  fay 
law  would  not  change  the  status  of  the  commissions  and  they  would  be 
payable  into  the  excess  fee  fund  far  the  year  in  which  earned. 

(2)  The  excess  income  to  be  appropriated  to  the  board  of  public 
instruction,  under  Chapter  20891,  Acts  of  1941,  should  be  calculated  ac- 
cording to  the  amount  of  commissions  paid  to  the  tax  assessor  and  col- 
lector for  assessing  alt  school  taxes,  including  commissions  paid  by  the 
board  of  county  commissioners,  and  should  not  be  limited  to  the  amount 
of  commissions  paid  by  the  board  of  public  instruction.  The  body  of  the 
Act  clearly  provides  that  the  distribution  is  to  be  based  upon  all  school 
taxes  and  not  upon  a  part  thereof  and  I  find  nothing  in  the  Act,  its 
preamble  or  otherwise,  to  Justify  a  conclusion  that  the  Legislature  meant 
otherwise. 

COMPENSATION  OF  COUNTT  OFFICIALS 

Jrjae  19,  1942.— 042-306. 

EXCESS  FEES— TAX  ASSESSORS  AND  COLLECTORS 

QUESTION:  Under  Chapter  20891,  Acts  of  1941.  should  distribu- 
tion of  excess  fees  of  Tax  Collectors  and  Assessors  to  the  Board  of  Public 
Instruction  and  the  Bc«rd  of  County  Commissioners  be  based  on  pro- 
portion of  fees  received  for  assessing  and  collecting  school  taxes  upon 
the  ratio  that  such  proportion  bears  to  all  other  fees  and  commissions 
received  by  said  officials? 

To  Hon.  Bryan  WiUis,  State  Auditor: 

The  total  fees  of  the  Tax  Collector's  Office,  of  Orange  County,  In- 
cluding auto  tags,  conmiissions  on  Individual  certificates,  etc.,  amounted 
to  $33,911.23;  the  expenses  of  his  ofDce  amounted  to  $25,924.28,  leaving 
the  Slim  of  $7,986,95  as  excess  fees  to  be  divided  between  the  County 
Commissioners  and  the  County  School  Board  under  the  provisions  of 
Chapter  20,891,  Laws  of  Florida,  Acts  of  1941. 

Of  the  Tax  CoDector's  aforesaid  receipts,  the  sum  of  $8,118.55  was 
from  ccmmissions  on  school  taxes,  including  commissions  on  General 
School  Funds  and  this  amount  was  divided  by  taking  the  $8,118.55,  being 
the  commission  of  school  taxes,  and  using  the  ratio  that  this  bears  to  the 
total  amount  collected,  which  is  the  sum  of  $33,911,23,  in  order  to  deter- 
mine what  part  of  the  excess  fees  of  $7,986.95  the  School  Board  was  to 
receive.  In  other  words,  the  Tax  Collector  took  811855/3391123  of 
$7,986.95,  which  represents  the  School  Board's  proportion  of  the  total 
fees  received  by  the  Tax  Collector's  Office,  which  amcnints  to  $1,912.12. 

This  division  seems  to  me  to  be  strictly  in  accordance  with  the 
statute.  I  am.  therefore,  of  the  opinion  that  the  Tax  Collector  made 
the  proper  distribution, 

COUNTT  TRAFFIC   OFFICERS 

August  25.  1941.— 041-480. 

ROAD  PATROLMEN— REWARDS 

QUESTION:  Are  road  patrolmen,  as  deputy  traffic  officers  of  Dade 
County,  precluded  from  Section  7  of  Chapter  18396.  Acts  of  1937,  from 
accepting  a  reward  paid  by  a  sister  state  for  the  apprehension  of  a 
fugitive  from  Justice  in  Florida? 
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To  Hem.  Albert  D.  Hvfybard,  Assistant  County  Solicitor,  Miami,  Florida: 

Section  7  of  Chapter  18396,  Acts  of  1937,  provides: 

"Tbe  compensation  herein  provided  for  shall  be  the  only  compensa- 
tion which  either  the  Chief  Traffic  Officer  or  the  Deputy  Traffic  Officers 
shall  be  entitled  to  receive,  and  it  shall  be  unlawful  for  any  such  officer 
to  charge,  collect  or  receive  any  compensation  from  any  source  other 
than  the  salary  herein   provided  for." 

The  duties  of  the  Deputy  Traffic  Officers  as  provided  by  said  Act  are 
to  "patrol  the  roads  of  their  respective  Counties  and  enforce  the  traffic 
laws  and  regulations," 

Under  the  Act  such  Deputy  Traffic  Officers  are  commissioned  Deputy 
Sheriffs. 

Section  7486,  Compiled  General  Laws  1827,  provides: 

"It  shall  be  unlan'ful  for  any  officer,  State,  county  or  municipal, 
or  any  public  appointee,  or  any  deputy  of  any  such  officer  or  appointee, 
to  exact  or  accept  any  reward,  compensation,  or  other  remuneration 
other  than  those  provided  by  law,  from  any  person  whatsoever  for  the 
performance,  non- performance  or  violation  of  any  law.  rule  or  regiila- 
tton  that  may  be  Incumbent  upon  the  said  officer  or  appointee  to  ad- 
minister, respect,  perform,  execute  or  to  have  executed:  Provided,  that 
nothing  herein  shall  be  construed  so  as  to  preclude  a  sheriff  or  his 
deputies,  city  marshal  or  policeman  from  accepting  rewards  or  remu- 
neration lor  services  performed  In  apprehending  any  criminal." 

"Compensation"  ordinarily  means  pay  for  services  rendered,  and  it 
is  sometimes  heid  to  be  synonymous  with  salary  and  is  so  used  In 
Chapter  18396.  supra,  whereas  "reward"  is  commonly  accepted  as  mean- 
ing a  recompense  or  premium  offered  by  the  government  or  a  private 
individual  for  special  or  extraordinary  services. 

It  is  my  opinion  therefore,  that  the  prohibition  in  Section  7  of 
Chapter  18396,  supra,  is  directed  at  unauthorized  compensation  gifts 
or  remuneration  for  the  performance  or  non -performance  of  the  duties 
resting  upon  said  deputy  officer  under  said  Act,  and  it  does  not  apply 
to  the  acceptance  of  a  reward  for  the  apprehension  of  a  fugutive  from 
justice  from  a  sister  state. 

COUNTY  PUIUJC  UBBARIES 

September  30,  1942.— 042-471. 

REFERENDUM    ELECTION— EFFECT— PUTNAM    COUNTY    LIBRARY 

QUESTION:  Recently  an  election  was  held  in  Putnam  County. 
Florida,  under  the  provisions  of  Chapter  150,  Florida  Statutes  1941.  rela- 
tive to  the  establishment  of  a  county  free  public  library.  In  which  election 
a  majority  vote  was  cast  for  rejection  of  the  provisions  of  this  law.  Can 
a  subsequent  election  be  held  under  the  provisions  of  Chapter  150,  supra, 
and  -what  effect,  if  any,  has  this  election  and  the  result  thereof,  held 
under  the  provisions  of  Chapter  150,  supra,  a  general  law,  upon  Chapter 
18832.  Special  Acts  of  1937,  authorizing  and  empowering  Putnam  County 
to  maintain  and  support  a  free  library  service  throughout  the  county? 

To  Hon.  W.  T.  Cash,  State  Librarian,  State  Library  Board: 

Chapter  150.  Florida  Statutes  1941,  authorizes  the  establishment 
of  a  county  free  public  library  in  any  countv  of  this  State  upon  an  elec- 
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tion  being  held  In  any  such  coiinty  in  which  a  majority  of  the  votes  cast 
shall  be  in  favor  of  the  acceptance  of  the  provisions  of  this  chapter.  This 
chapter  was  first  enacted  as  a  law  as  Chapter  14756,  General  Acts  of 
1931,  and  subsequently  re-enacted  as  Chapter  150,  Florida  Statutes  1941, 
by  the  adoption  of  the  revision  of  the  statutes  at  the  1941  session  of 
the  Legislature. 

In  construing  a  general  law  and  a  local  or  special  law,  both  of  which 
relate  to  the  same  subject-matter,  a  general  law  will  not  be  construed 
to  repeal  or  modify  a  special  law  embraced  witliin  its  general  terms, 
unless  it  is  a  general  revision  of  the  whole  subject,  or  the  two  laws  are 
so  repugnant  as  to  Indicate  a  legislative  intent  that  one  should  repeal 
or  modify  the  other,  and  a  special  law  is  not  repealed  by  a  later  general 
law  unless  the  intent  to  repeal  or  modify  is  clearly  shown.  The  Act 
adopting  the  revision  of  Florida  Statutes  1941  specifically  excludes  all 
local  or  special  laws  from  the  operation  thereof  and,  although  Chapter 
150,  Florida  Statutes  1941  (Chapter  14756,  General  Acts  of  1931)  is  a 
general  law,  and  is  inconsistent  with  Chapter  18832,  Special  Acts  of  1937, 
such  inconsistencies  are  not  repugnant  or  such  as  would  alter  or  susiiend 
the  operation  or  effectiveness  of  either  law. 

Chapter  150,  Florida  Statutes  1941,  in  providing  for  a  referendum 
election  for  the  acceptance  or  rejection  of  the  provisions  of  this  chapter, 
does  not  fix  any  specific  date  or  time  for  holding  such  election  Euid 
places  no  limitation  upon  how  often  such  an  election  may  be  held  there- 
under. It  appears  that  the  Intent  of  this  law  was  to  provide  that  an 
election  may  be  held  at  any  time  upon  filing  a  petition  with  the  Board 
of  County  Commissioners,  signed  by  twenty-five  percent  of  the  qualified 
voters,  requesting  such  election,  and  that  it  presupposes  more  than  one 
election  might  be  held  in  a  county  is  implied  by  the  following  wording 
in  Section  150.09  of  this  Chapter:  "...  if  at  any  such  election  the  ma- 
jority of  votes  cast  in  such  county  shall  be  in  favor  of  the  acceptance 
of  the  provisions  of  this  chapter,  thereafter  the  provisions  of  this  chapter 
shall  be  available  and  operative  in  said  county,  but  not  otherwise."  In 
construing  the  provisions  of  any  law  providing  for  a  referendum  election, 
such  provisions  should  be  liberally  construed  and  any  doubt  should  be 
resolved  in  the  favor  of  the  exercise  of  this  right  by  the  people. 

Chapter  18832,  Special  Acts  of  1937,  did  not  provide  for  a  referen- 
dum election  in  order  to  make  this  law  effective,  and  any  attempted 
referendum  election  held  in  connection  therewith  would  be  a  nullity. 
There  is  nothing  contained  in  Ctiapter  150,  Florida  Statutes  1941,  to 
indicate  that  the  referendum  election  provided  for  therein  would,  or 
could,  apply  to  any  special  or  local  law,  or  in  fact  to  any  law  other  than 
Chapter  150,  supra.,  itself. 

I  am,  therefore,  of  the  opinion  that  Chapter  150,  Florida  Statutes 
1941  (Chapter  14756,  General  Acts  of  1931),  does  not  repeal,  modify  or 
affect  Chapter  18832,  Special  Acts  of  1937,  and  that  neither  of  these 
laws  alter  or  suspend  the  effectiveness  of  the  other;  that  the  referendum 
election  held  in  Putnam  County  under  the  provisions  of  Chapter  150, 
Florida  Statutes  1941,  for  the  acceptance  or  rejection  of  this  general 
law,  in  no-wise  affected  the  existing  county  free  Ubrary  service  pre- 
viously established  in  Putnam  County  under  the  provisions  of  Chapter 
18832,  Special  Acts  of  1937;  that  the  holding  of  a  referendum  election 
under  the  provisions  of  Chapter  150,  Florida  Statutes  1941,  for  the  pur- 
pose of  acceptance  or  rejection  of  this  law  in  any  county,  does  not  pre- 
clude the  holding  of  a  subseauent  referendum  election  thereunder  for 
the  same  purpose  in  the  same  county. 
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February  17,  1942.— 042-74. 

BOND    ELECTION— QUALIPICATION    OP   ELECTORS— ALACHUA 

COUNTY 

QUESTION:  On  December  27,  1941.  the  Board  of  County  Commis- 
sioners passed  a  resolution  calling  a  special  election  in  Alachua  County 
to  be  held  February  3,  1942,  to  determine  whether  or  not  bonds  in  the 
sum  of  $100,000  should  be  issued  for  the  purpose  otf  enlarging  and  equip- 
Ding  the  Alachua  County  Hospital,  The  election  was  duly  advertised 
and  held  on  February  3,  1942.  The  opening  of  the  books  lor  registration 
of  qualified  electors  was  advertised  and  the  books  opened.  All  prcx:eed- 
ings  were  had  in  accordance  with  Chapter  14715,  Acts  of  1931,  being 
Sections  457  (1)  to  457  (19),  Compiled  CreneraJ  Laws,  Permanent  Sup- 
plement. Prior  to  the  day  of  election  the  Supervisor  of  Registration  pre- 
pared a  list  of  persons  that  such  registration  oEBcer  concluded  to  be 
qualifled  electors.  The  Board  of  County  Commissioners  did  not  ex- 
amine said  list  Ijefore  the  date  of  election.  The  results  of  the  electicm 
are  now  ready  to  tte  canvassed.  Upon  an  examination  of  the  list  of 
voters  it  was  found  that  a  large  number  of  persons  on  such  list  were 
either  dead,  removed  from  the  County  or  not  owners  of  real  estate.  In 
determining  the  number  of  electors  legally  qualified  to  participate  in 
said  election  as  provided  by  Section  17  of  Chapter  14715,  Acts  of  1931, 
does  the  Board  have  authority  to  disregard  the  names  of  those  persons 
on  the  list  prepared  by  the  Supervisor  of  Registration  who  are  either 
dead,  removed  from  the  County  or  not  the  owners  of  real  estate?  Can 
the  Board  of  County  Commissioners  disregard  the  names  of  those  persons 
who  are  disqualified  and  certify  only  the  number  found  by  them  to  be 
actually  qualified  whose  names  appear  on  the  list? 

To  Hon.  Spessard  L.  Holland,  Governor: 

It  Is  my  opinion  that  in  the  election  held  under  Chapter  14715,  Acts 
of  1931.  in  Alachua  County  to  determine  whether  bonds  in  the  sum  of 
$100,000  should  be  issued  for  the  purpose  of  enlarging  the  Alachua 
County  Hc«pital,  the  County  Commissioners  and  the  Supervisor  of 
Registration  can  Jointly  at  this  time,  after  the  holding  of  said  election, 
strike  from  the  list  of  qualified  voters  the  names  of  any  voters  whom 
they  jointly  agree  have  been  improperly  placed  on  said  list. 

This  is  a  striking  which  the  court  could  command,  and  these  officials 
can  anticipate  such  judicial  order  by  the  doing  of  such  set  without  such 
court  order,  provided,  of  course,  that  the  names  so  stricken  are  actually 
and  legally  names  of  persons  not  legally  qualified  to  vote. 


CHAPTER  X 
CITIES  AND  TOWNS 

POWERS  OF  HtTNICIPAIJTIES 

September  2,  1942—042-431. 

AUDIT — PETITION — "FLORIDA  CITY" 

QUESTION:      What   duty   is   Imposed   upon   the  Governor  on   receipt 
Of  peUtioD  for  audit  of  "Florida  City?" 

To  Hon.  Spessard  L.  Holland,  Governor: 

I  have  examiiied  the  petition  and  am  of  the  opinion  that  the  same 
complies  with  Section  30B9  C.QJL. — 167.61  Florida  Statutes,  1941,  in  that 
it  appears  by  the  certificate  erf  Carl  Holmer,  Jr..  who  is  the  Supervisor 
of  Registration  of  Dade  County,  Florida,  although  he  describes  himself 
as  "the  duly  elected,  qualified  and  acting  Registrar  of  the  County  of 
Oade,  State  of  Florida."  to  have  been  signed  by  "at  least  twenty  per  cent 
of  the  taxpaying  electors"  of  the  "said  municitMUty." 

The  statute  does  not  contain  any  specific  provision  as  to  the  form 
of  petition,  by  whom  it  shall  be  vouched  for,  or  for  any  method  by 
which  the  Governor  shall  determine  the  authenticity  of  such  a  petition. 

The  statute  does  say,  however,  that  "whenever  petitioned  to  do  so 
by  at  least  twenty  per  cent  of  the  tax  paying  electors  of  any  munici- 
pality" he,  the  Governor,  "shall"  direct  the  examination. 

Giving  the  word  "shall"  its  ordinary  meEining  there  is,  in  my  opinion, 
a  mandatory  duty  imposed  upon  the  Governor  to  direct  the  examination 
when  he  has  received  such  a  petition  and  is  satisfied  of  its  genuineness 
and  authenticity. 


CHAPTER  XI 
TAXATION  AND  FINANCE 

GENERAL  TAXATION  PBOVIBIONS 

August  12th.  1941.— 041-445. 

ASSESSMENTS— MUNICIPALLY    OWNED   WATER    PLANT 

QUESTION:  The  City  of  St.  Petersburg  purchased  the  Pinellas 
County  Water  Co.  The  water  mains  start  in  Hillsborough  County,  en- 
tering Pinellas  County  at  the  northeast  comer  of  the  county  and  con- 
tinuing through  the  entire  county  to  the  St.  Petersburg  city  limits. 
What  part  of  the  holdings  are  subject  to  taxation? 

To  Hon.  J.  M.  Lee,  Comptroller: 

The  municipally  owned  water  mains  passing  through  Pinellas  County 
connecting  with  the  water  plant  owned  by  the  City  of  St.  Petersburg 
are  not  subject  to  taxation. 

For  the  purpose  of  this  opinion,  I  assume  that  the  water  mains 
mentioned  are  merely  for  the  purpose  of  carrying  the  water  to  the  St. 

Petersburg  city  limits. 

GENEEAL.  TAXATION  FBOVISIONS 

December  19,   1941. — 041-690. 

BONDS-CANCELLATION  BY  COUNTY  COMMISSIONERS 

QUESTION;  (!)  If,  in  a  county  in  which  school  and  other  bonds 
have  been  used  to  pay  taxes  under  the  Futch  Act,  the  County  Commis- 
sioners and  County  Board  of  Public  Instruction  are  agreed  on  a  settle- 
ment, can  the  bcmds  which  have  thus  been  taken  in  be  cancelled  by  proper 
resolution  of  the  County  Commissioners? 

(2)  What  form  of  resolution  should  the  Commissioners  adopt  in 
order  to  make  possible  the  cancellation  of  such  bonds? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

<1>  Section  7  of  Chapter  16252  of  the  Laws  of  Florida,  1933,  com- 
monly Imown  as  the  "Futch  Act"  provides: 

"...  The  bonds  or  matured  interest  coupons  received  in  redemption 
of  such  lands  shall  be  held  by  the  Clerk  of  the  Circuit  Court  uncan- 
celled and  proper  account  shall  be  kept  thereof  for  adjustments  of 
accounts  between  the  county  and  such  other  taxing  units  or  districts  as 
may  be  interested  at  such  time  or  times  as  the  Board  of  County  Com- 
missioners may  direct." 

-  This  provision  contemplates  the  holding  of  the  uncancelled  bonds 
of  the  various  taxing  units  of  the  county  until  adjustments  of  accounts 
between  the  county  and  such  other  taxing  units  have  been  made.  After 
such  adjustments  have  been  made,  the  conclusion  would  naturally  follow 
that  the  bonds  involved  may  be  cancelled  by  the  Board  of  County 
Commissioners. 

Accordingly,  if  the  accounts  have  been  adjusted  between  the  Board 
of  County  Commissioners  and  the  County  Board  of  Public  Instruction, 
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as  indicated  in  your  first  question,  the  bonds  involved  may  be  cancelled 
by  proper  resolutions  of  the  Board  of  County  Commissioners,  in   my 

opinion. 

<2)  In  my  opinion,  the  preamble  of  the  resolution  shoiild  set  forth 
in  detail  the  manner  in  which  the  adjustments  of  accounts  have  been 
made  as  between  the  Board  of  County  Commissioners  and  the  County 
Board  of  Public  Instruction,  and  should  set  forth  the  reasons  why  such 
cancellation  is  desirable.  The  operative  portion  of  the  resolution  should 
enumerate  the  bonds  involved  and  should  state  that  the  bonds  are  con- 
sidered as  paid  and  that  they  are  cancelled  and  no  longer  esdstent  ea 
legal  obligations. 

GENERAL  TAXATION  PROVISIONS 

January  8,   1942. — 042-11. 

BONDS— CANCELLATION   BY    STATE   TREASURER 

QUESTION:  The  State  Treasurer  is  in  possession  of  two  $1,000.00 
St,  Lucie  County,  six  per  cent.  Public  Highway  Bonds,  Nos.  225  and  406. 
same  being  delivered  to  hira  pursuant  to  Chapter  15054,  Acts  of  1931, 
together  with  resolution  of  the  Board  of  County  Commissioners  of  St, 
Lucie  County  reciuesting  cancellation  of  such  bonds.  The  State  Treasurer 
also  is  in  possession  of  certificate  by  the  Clerk  of  the  Circuit  Court  of 
said  County,  Ex-ofBcio  Clerk  of  the  Board  of  County  Commissioners, 
stating  in  substance  that  there  is  no  equity  for  State  taxes  in  said  bonds. 
What  action  should  the  Treasurer  take  in  regard  to  such  bonds? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

It  is  my  opinion  that,  before  you  cancel  the  bonds  in  question  or 
surrender  them  to  the  Board  of  County  Commissioners  of  St.  Lucie 
County,  you  have  disclosed,  by  further  resolution  of  said  Commissioners, 
the  following  facts: 

(1)  That  the  bonds  in  question  were  duly  and  regularly  accepted 
by  said  Board  of  Commissioners  in  fuD  compliance  and  under  the  au- 
thorization of  Chapter  15054,  Laws  of  Florida,  Acts  of   1931, 

(2>  That  the  State's  portion  of  the  tax  for  wiiich  the  bonds  were 
accepted  in  payment  thereof  has  been  fully  paid  in  cash  and  dischai^ed. 

(3)  That  no  taxing  district  or  political  subdivision  other  than  the 
County  of  St.  Lucie  has  any  interest  in  said  bonds. 

When  you  are  in  receipt  of  such  a  resolution,  together  with  the 
resolution  now  in  your  possession,  I  see  no  reason  why  you  may  not  cancel 
the  bonds  in  question  or  surrender  them  to  the  Board  of  County  Com- 
missioners of  St.  Lucie  County,  Florida. 

I  deem  It  advisable  that  you  secure  the  foregoing  information  and 
authorization  because  the  resolution  which  the  said  Commissioners  en- 
acted on  the  2nd  day  of  December  1941  does  not  disclose  under  what 
provision  of  law  these  bonds  were  accepted  nor  does  it  show  that  the 
State's  portion  of  the  tax  has  been  fully  paid  and  discharged,  the  Clerk's 
certificate  merely  stating  that  the  State  had  no  equity  in  said  bonds, 

GENERAI,  TAXATION  PROVISIONS 

April  2,  1942.— 042-159. 

BONDS— CANCELLATION  BY  STATE  TREASURER 

QUESTION:  Is  the  State  Treasurer  authorized  to  cancel  bonds 
Nos.  96  and  97  of  DeSoto  County  Special  Road  and  Bridge  District  No.  6 
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in  compliance  with  resolution  from  the  Glades  County  Board  of  Com- 
missioners authorizing  the  State  Board  of  Admintstxation  to  cancel  these 
bonds,  where  such  bonds  are  not  held  by  the  State  Board  of  Adminis- 
tration, but  by  the  State  Treasurer  as  custodian  thereof  under  Chapter 
15054,  Acts  of   1931? 

To  Hon.  J.  Edwin  Larson.  State  Treasurer : 

Section  7  of  Chapter  15054,  Acts  of  1931,  provides  that: 

"All  bonds,  interest  coupons  or  other  evidences  of  debt  acquired 
and  held  under  this  Act  by  any  County  or  District,  shaU  be  within  thirty 
days  thereafter  forwarded  to  the  State  Treasurer  who  shall  keep  and 
hold  the  same  for  the  account  of  the  parties  in  interest,  as  custodian 
thereof.  Municipalities  shall  by  resolution  designate  some  appropriate 
custodian  to  act  in  that  capacity  with  reference  to  municipal  bonds." 

This  chapter  makes  no  provision  of  the  disposition  of  such  bonds 
by  you  as  custodian  thereof.  Because  of  this  deficiency  in  the  Act,  many 
counties  have  had  special  laws  enacted  authorizing  the  surrender  or 
cancellation  of  such  bonds  by  the  state  Treasurer. 

Chapter  18546,  Acts  of  1937,  is  a  Special  Act  applying  to  Glades 
County  and  specifically  mentions  bonds  Nos.  96  and  97.  supra,  and  au- 
Uiorizes  the  cancellation  of  such  bonds.  However,  this  Act  does  not 
provide  who  shall  cancel  said  bonds,  neither  does  it  authorize  you  as 
the  custodian  thereof  to  surrender  them  to  any  erne  for  cancellation  or 
otherwise. 

Being  unable  to  find  any  other  applicable  law  which  authorized  such 
act  on  your  part,  It  is  my  opinion  that  you  have  no  authority  to  comply 
with  the  resolution  referred  to  above. 

It  is  my  further  opinion  that  you  will  need  specific  statutory  author- 
ity to  surrender  these  bonds  which  you  now  hold  as  custodian  under 
Chapter  15054,  Acts  of  1931. 

GENERAL  TAXATION  PROVISIONS 

May  17,  1941.— 041-285. 

BONDS— EXCHANQE— REFUNDING 

QUESTION:  The  Board  of  County  Commissioners  C7f  Sarasota 
County  has  requested  the  State  Treasurer  to  exchange  bonds  received 
by  him,  as  custodian  of  various  Sarasota  County  bonds,  pursuant  to 
Chapter  1S054,  Acts  of  1931,  for  refunding  bonds  of  the  same  taxing 
units.    Would  the  State  treasurer  be  authorized  to  effect  such  exchange? 

To  Hem.  J.  Edwin  Larson,  State  Treasurer: 

Chapter  15054.  Laws  of  Florida,  Acts  of  1931,  is  an  Act  authorizing 
the  acceptance  of  bonds  or  delinquent  interest  coupons  or  other  delinquent 
obligations  of  counties,  districts  and  municipalities  at  par,  in  redemp- 
tion cpf  lands  from  tax  sales.  You  Inform  me  that  you  are  retaining  in 
your  possession  a  considerable  number  of  bonds  which  have  been  re- 
ceived by  you,  as  custodian,  from  Sarasota  County,  which  bonds  liave 
been  taken  and  accepted  prursuiint  to  this  law,  in  lieu  of  cash,  in  pay- 
ment of  taxes. 

House  Bill  No.  406,  which  became  a  law  May  15,  1941,  confers  suffi- 
cient authority  upon  you,  as  custodian  of  funds  of  Sarasota  County, 
to  comply  with  the  request  of  the  Board  of  County  Conunissioners. 
Sections  1,  2  and  3  of  House  BUI  No.  406  provide  as  follows: 
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"Section  1.  That  all  bonds  heretofore  used  or  accepted  in  settle- 
ment of  taxes  of  County  of  Sarasota  or  any  political  or  taxing  or  assess- 
ing district  or  subdivision  thereof  and  now  in  the  custody  of  the  Treas- 
urer of  the  State  of  Florida  or  the  Clerk  of  the  Circuit  Court  for  Sara- 
sota County,  Florida,  under  the  provisions  of  Chapter  15054,  Acts  of 
1931,  or  Chapter  16252,  Acts  of  1933,  Laws  of  Florida,  or  laws  amenda- 
tory thereof,  are  hereby  declared  to  be  an  asset  of  the  general  fund  of 
the  County  of  Sarasota,  State  of  Florida,  and  as  such  are  subject  to  the 
management,  direction  and  disposal  of  the  Board  of  County  Corawiis- 
sUmers  of  said  County. 

"Section  2.  That  said  bonds  are  hereby  found  and  declared  to  be 
refundable  obligations  of  said  County  of  Sarasota;  and  any  or  all  of  the 
same  may  be  exchanged  for  similar  refunding  bonds  issued  by  said 
County,  upon  the  same  terms  and  conditions  generally  applicable  in 
respect  to  exchanges  of  like  bonds  privately  owned  or  held. 

"Section  3.  The  State  Treasurer,  the  State  Board  of  Administra- 
tion and  the  Clerk  of  the  Circuit  Court  of  the  County  of  Sarasota,  sev- 
erally, are  hereby  authorized  (and  it  shall  be  their  duty  when  thereto 
directed  or  requested  by  resolution  of  the  Board  of  County  Commis- 
sioners of  said  County),  to  assist  in  eifecting  any  and  all  exchanges  of 
said  bonds  as  contemplated  by  this  law.  Such  exchanges  as  may  have 
been  made  prior  to  the  passage  of  this  Act  are  hereby  fully  ratifled,  ap- 
proved and  confirmed." 

You  will  note  that  Section  1  declares  all  bonds  heretofore  used  or 
accepted  in  settlement  of  taxes  of  the  County  of  Sarasota,  are  to  be 
an  asset  of  the  general  fund  of  the  County  of  Sarasota,  and  as  such, 
are  subject  to  the  management,  direction  and  disposal  of  the  Board  of 
Coimty  Commissioners.  Section  2  declares  that  any  bonds  received  are 
declared  to  be  refundable  obUgations  and  may  be  exchanged  for  similar 
refunding  bonds  issued  by  Sarasota  County.  Section  3  authorizes  the 
State  Treasurer  to  assist  in  eHectlng  any  and  all  exchanges  of  said  bonds 
which  may  be  requested  by  the  Board  of  County  Commissioners.  It  is 
my  opinion  that  House  Bill  No.  406  confers  sufficient  authority  upon 
you,  as  State  Treasurer  to  exchange,  for  appropriate  refunding  bonds 
of  Sarasota  County,  any  and  all  bonds  which  you  are  retaining.  This 
law  authorizes  you.  when  directed  by  resolution  of  the  Board  of  County 
Commissioners  of  Sarasota  County,  to  deUver  to  the  Board  of  Coimty 
Commissioners  of  Sarasota  County,  refunding  bonds  of  the  same  taxing 
units. 

GENERAL  TAXATION  PROVISIONS 

March  18,  1941.— 041-117. 

BONDS— SURRENDER  BY  STATE   TREASURER 

QUESTION:  May  the  State  Treasurer,  as  custodian  of  bonds  ac- 
cepted pursuant  to  Chapter  15054,  Acts  of  1931,  deliver  the  said  bonds 
to  the  Board  of  Administration  for  application  to  the  investment  account 
of  the  taxing  unit  entitled  to  same  after  receipt  of  proper  resolution 
adopted  by  the  Board  of  County  Commissioners  of  the  county  affected 
and  so  authcn-izine? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

I  call  your  attention  to  Chapter  15054,  Acts  of  1931,  which  was  an 
act  authorizing  the  acceptance  and  exchange  of  bonds  or  delinquent 
interest  coupons  or  other  deUnquent  obligations  of  counties,  districts  or 
municipalities  at  par  in  redemption  of  land  from  Tax  Sales  and  In 
payment  of  other  evidences  of  delinquent  taxes  due  to  same. 
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Section  3  of  said  chapter  provides: 

"All  bonds  acquired  and  held  under  this  Act  shall  be  held  with  the 
matured  and  unmatured  interest  coupons  thereof  left  intact  thereon 
during  the  time  such  bonds  are  held,  and  ail  other  evidences  of  indebt- 
edness acquired  under  this  Act  and  thereafter  held,  shall  bear  no  interest 
during  the  time  they  are  so  held." 

I  call  your  attention  to  Section  7  of  said  Chapter  which  provides: 

"All  bonds,  interest  coupons  or  other  evidences  of  debt  fwiquired  and 
held  under  this  Act  by  any  county  or  district,  shall  be  within  thirty  days 
thereafter  forwarded  to  the  State  Treasurer  who  keeps  and  holds  the 
same  for  the  account  of  the  parties  in  interest,  as  custodian  thereof  ,  .  ." 

There  is  no  provision  in  the  law  as  to  your  disposition  of  these  lionds 
that  have  tieen  deposited  with  you  as  custodian  under  the  provisions 
of  said  chapter. 

It  is  my  opinion  that  you  are  unauthorized  to  deliver  these  bonds 
to  the  Boani  of  Administration  or  to  anyone,  but  must  hold  the  same 
as  custodian  thereof. 

GENERAL  TAXATION  PROVISIONS 

May  30,  1941. — 041-294. 

COMMISSIONS— TAX    COLLECTORS 

QUESTION;  Is  the  Tax  Collector's  Commission  to  be  collected  in 
the  sales  made  by  the  Internal  Improvement  Fund  of  lands  going  back 
to  the  State  under  the  Murphy  Law? 

To  Mrs.  Mary  M.  Gwvnn,  Clerk  Circuit  Court.  DeSoto  Countt/,  Arcadia. 
Florida: 

In  Cone.  Oovemor,  et  al,  v.  King,  196  So.  697,  143  Fla.  323,  a  County 
tax  collector  brcTught  an  action  to  enjoin  and  restrain  the  Trustees  of 
the  Internal  Improvement  Fund  from  selling  or  disposing  of  any  lands 
subject  to  the  Murphy  Act  until  such  time  as  he  had  been  paid  his 
commissions  as  Tax  Collector  on  unredeemed  tax  certificates. 

The  bUl  charged  "that  said  Section  9  of  Chapter  18296,  Acts  of  1937, 
is  unconstitutional  and  null  and  void  In  that  it  violates  the  constitutional 
rights  of  the  plaintUT  in  taking  away  from  him  without  due  process  of 
law  his  right  of  the  collection  of  such  commissions  so  due  him  and  im- 
pairs the  obligations  of  his  contract  for  the  payment  of  such  commissions." 

The  Florida  Supreme  Court,  in  its  opinion  on  said  appeal,  states 
as  follows: 

"The  constitution  commands  that  'the  L^slature  shall  provide  for 
the  election  ...  in  each  county  of  ...  a  Tax  Collector'  and  other 
named  county  ofQcers  and  that  'their  .  .  .  duties  and  compensation 
shall  be  prescribed  by  law.'  Sec.  6,  Art.  vm."  As  the  duties  and  com- 
pensation of  such  officers  are,  under  the  constitution,  prescribed  by  law, 
such  duties  and  compensation  are  statutory  and  not  contractual;  there- 
fore plaintiff  officer  has  no  vested  right  to  commissions  against  a  sub- 
sequent statute  vesting  title  to  the  lands  In  the  State  without  the  right 
of  redemption.  Chapter  18296  makes  no  provision  for  the  payment  of 
commissions,  but  does  not  impair  any  vested  right  of  the  officer.  In 
this  case  the  statute  provides  that  the  'tax  collector  shall  not  he  entitled 
to  any  CMnmission  for  the  sale  of  such  property  made  to  tbe  State  of 
Florida  until  said  commission  is  paid  upon  the  redemption  or  sale  of 
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the  tax  certificate  or  certificates  Issued  thereon  to  the  State.'     Comp. 
G«n.  Laws  Supp.  S970. 

"The  tax  certificates  covered  by  Chapter  18296  have  not  been  re- 
deemed or  sold,  therefore  the  contingencies  on  which  the  commissions 
were  to  be  paid  have  not  occurred. 

"The  lands  described  in  the  tax  sale  certificates  that  were  held  by 
the  State  and  covered  by  Chapter  18296,  which  were  not  sold  under 
Chapter  18296.  became  vested,  without  privilege  of  redemption,  on  June 
9,    1939." 

It  is  my  opinion  that  this  decision  is  authority  that  you  shall  not 
collect  tax  collector's  commissions  on  any  sales  made  by  the  Trustees 
of  the  Internal  Improvement  Fund  under  Section  9,  Chapter  18296,  Laws 
of  norida.  Acts  of  1937  (the  Murphy  Act) . 

GENERAL  TAXATION  PROVISIONS 

November  23,   1942.— 042-533. 

EXEMPTION— INSANE    PERSON 

QUESTION;  Is  a  person  adjudged  insane  entitled  to  exemption 
of  five  hundred  dollars  ($500.00)  from  taxation  as  provided  under  Article 
IX,  Section  9,  of  the  Constitution  of  Florida,  and  if  entitled  to  any  tax 
exemption,  what  is  his  remedy? 

To  Hon.  F.  C.  EUiot,  Secretary,  Trustees  Internal  Improvement  Fund: 

Article  IX,  Section  9  of  the  Constitution  of  Florida,  provides  as 
follows: 

"SECTION  9.  PROPERTY  EXEMPT  FROM  TAXATION;  WIDOWS 
AND  DISABLED  PERSONS. — ^There  shall  be  exempt  from  taxation 
property  to  the  value  of  five  hundred  dollars  to  every  widow  and  to 
every  person  who  is  a  bona  fide  resident  of  the  State  and  has  lost  a 
limb  or  been  disabled  in  war  or  by  misfortune." 

It  is  my  opinion  that  a  person  who  is  a  bona  fide  resident  of  this 
State  and  who  has  been  legally  adjudged  insane,  is  a  person  who  has 
been  disabled  by  misfortune  and  is  entitled  to  the  exemption  provided 
in  said  section. 

It  is  also  my  opinitTn  that  where  proper  and  satisfactory  proof  has 
beai  made  to  you  and  to  the  Comptroller,  as  provided  by  Chapter  194.36, 
Florida  Statutes  1941,  the  Trustees  of  the  Internal  Improvement 
Fund,  on  consideration  thereof,  are  authorized  to  determine  such  prop- 
erty never  vested  in  the  State  in  fact  because  of  the  special  equity  of 
the  owner,  and  the  certificates  may  be  cancelled  provided  the  assessed 
valuation  of  the  property  did  not  exceed  $500.00. 

It  is  also  my  opinion  that  the  exemption  is  allowable  even  though 
not  claimed  for  the  years  in  which  the  taxes  were  assessed  if,  in  fact, 
the  owner  was  entitled  to  the  exemption. 

GENERAL  TAXAHON  PROVISIONS 

May  20.  1941.— 041-277. 

EXEMPTION- PHILANTHROPY 

QUESTION:  An  individual  by  the  name  of  Louis  A.  Jacobsen  has 
title  to  certain  property  in  Pinellas  County,  the  deed  for  same  having 
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been  recorded  in  Deed  Book  862,  page  326,  and  dated  July  29,  1940;  said 
person  is  President  of  the  Evangel  Bible  Institute  and  Scripture  Mission. 
The  officers  and  workers  connected  with  said  organization  receive  no 
salary,  only  living  expenses.  The  Vice  President  and  members  of  the 
ccuncU  give  of  their  time,  advice  and  assistance  without  any  compensa- 
tion whatever.  The  Evangel  Bible  Institute  and  Scripture  Mission  was 
organized  to  meet  the  growing  menace  of  Communism  and  othei'  un- 
American,  subversive  forces  in  the  south. 

The  plans  to  meet  these  un-American  attacks  call  lor  the  construc- 
tion of  a  dormitory  to  house  Christian  Negro  students,  who  will  be  given 
special  training  in  the  principles  of  Christianity  and  100%  Americanism. 
The  property  in  said  deed  above  referred  to  is  the  home  of  the  Evangel 
Bible  Institute  and  Scripture  Mission,  a  Christian  benevolent  institution. 
Legal  action  is  being  taken  and  this  institution  is  now  In  process  of 
organlzatton  as  a  non-profit,  philanthropic  work.  Under  the  facts  sub> 
mitted,  is  the  property  referred  to  exempt  from  taxation? 

To  Hon.    Chas.  A.    Wilcox,    Tax   Assessor,  Piiiellas  County,    Clearwater, 

Florida: 

The  pertinent  part  of  Section  897,  Compiled  General  Laws  of  Flor- 
ida, 1927,  1940  Parts,  provides: 

"Third — Such  property  of  educational,  literary,  benevolent.  Iratemal. 
charitable  and  scientific  institutions  within  this  State  as  shall  be  ac- 
tually occupied  and  used  by  them  for  the  purpose  for  which  they  have 
been  or  may  be  organized  .  ,  ," 

The  Supreme  Court  of  Florida  in  the  case  of  University  Club  v. 
Lanier,  Tax  Collector,  et  al.,  119  Pla.  146,  161  So.  78,  held: 

"Only  property  which  is  held  and  used  exclusively  for  religious, 
scientific,    municipal,   educational,    literary,    or    charitable   purposes    Is 

exempt   from  taxation," 

and  further  the  Court  said: 

"Generally,  exemption  from  taxation  is  determined  by  use  and  own- 
ership of  property,  and  not  altogether  by  charter  of  particular  institution." 

It  is  clear  from  this  decision  that  the  property  upon  which  the  ex- 
emption is  claimed  must  be  owned  by  an  institution  engaged  in  the 
work  provided  for  in  the  statute.  It  Is  not  necessary  to  determine  whether 
or  not  the  facts  bring  it  within  the  meaning  of  an  educational,  literary, 
benevolent,  fraternal,  charitable  or  scientific  institution  because  the 
title  Is  not  in  the  Evangel  Bible  Institute  and  Scripture  Mission  but  is  in 
Louis  A.  Jacobsen,  and  that  an  individual  cannot  \t&  an  institution  has 
been  well  settled  by  the  authorities.  See  Words  and  Phrases,  Permanent 
Edition  21,  Institution,  and  particularly  this  quotation: 

"'Institution,'  as  used  in  Rev.  Code  1899,  31180,  providing  that  all 
buildii^s  belonging  to  institutions  of  purely  public  charity  shall  be  exempt 
from  taxation,  will  not  be  held  to  include  an  individual  or  natural  per- 
son, and  hence  property  owned  by  such  person  is  not  exempt.  Engstad 
v.  Grand  Porks  County.  84  N.W.  577,  578,  10  NI>.  54." 

I,  therefore,  am  of  the  opinion  that  since  title  to  this  property  Is 
vested  in  an  individual,  the  claim  for  taxation  upon  same  regardless  of 
the  use  to  which  it  is  put  should  not  be  allowed.  If  the  Evangel  Bible 
Institute  and  Scripture  Mission  becomes  a  non-profit  corporation  and 
the  property  mentioned  is  deeded  to  such  non-profit  corporation.  I  will  be 
glad  to  consider  the  matter  again  if  you  so  desire. 


k 
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GENERAL  TAXATION  PROVISIONS 

February  20.  1941.— 041 -BO- 
EXEMPTION— PRIVATE  SCHOOL 

QUESTION:  Where  property  is  owned  by  an  indl vidua],  record 
title  being  in  the  individual's  name,  who  also  resides  upon  the  property, 
operating  a  private  boarding  school  thereon,  the  buildings  on  the  prop- 
erty being  occupied  as  class  rooms  and  dormitories  to  house  the  students, 
the  school  owner's  family  also  residing  on  the  same  property,  is  such 
property  exempt  from  taxation? 

To  Hon.  W.  Homer  Smith,  Tax  Assessor,  DeLand,  Florida: 

CI)  The  property  would  not  be  exempt  from  taxation,  because  of 
its  use  for  school  and  educational  purposes,  because  the  owner  of  same 
is  an  individual. 

(2)  Your  statement  concerning  its  factual  status  does  not  show 
that  the  property's  school  use  was  a  use  for  which  it  was  originally  or- 
ganized or  intended. 

C3)  Your  factual  status  of  the  property  does  not  show  any  con- 
clusive set  of  facts  existing  with  respect  to  the  property,  that  makes  it 
come  within  the  school  exemption  ad  valorem  real  property  requirement. 

I  cannot  see  where  the  property  would  be  exempt  as  a  homestead 
to  its  owner  or  occupant,  because  you  have  not  made  clear  the  facts 
existing  with  respect  to  the  residence  of  said  owner  nor  whether  he  is 
the  head  of  a  family,  within  the  purview  of  our  homstead  exemption 
requirements. 

GENERAL  TAXATION  PROVISIONS 

December  15,  1942.— 042-561. 

EXEMPTION — PROPERTY  UNDER   EASEMENT   TO  FEDERAL 

GOVERNMENT 

QUESTION:  Should  property  under  lease  to  the  Federal  Govern- 
ment be  exempt  from  taxation: 

To  Hon.  James  M.  Owens,  Jr.,  Tax  Assessor,  West  Palm.  Beach.  Florida: 

I  wish  to  advise  that  I  know  of  no  decision  or  statute  that  would 
permit  you  to  exempt  this  property  from  taxation.  Title  to  same  is 
not  passed  to  the  federal  government  and  the  grantors  reserve  unto 
themselves  the  right  to  use  the  land  so  long  as  they  do  not  interfere 
with  the  easement  conveyed  to  the  government.  I,  therefore,  answer 
your  question  in  the  negative. 

GENERAL  TAXATION  PROVISIONS 

January  5,  1942.— 042-7. 

PUBLIC  LANDS — EXEMPTION 

QUESTION:  (1)  Are  State  Forest  and  State  Park  lands  subject 
to  taxation  for  school  bond  assessment  if  the  bonds  were  authorized 
before  our  Department  took  title  to  the  land? 

(2>  Are  State  Forest  and  State  Park  lands  subject  to  taxation  for 
school  bond  assessment  in  case  the  bonds  were  authorized  after  the  lands 
were  acquired  and  listed  with  the  County  Tax  Assessor? 
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To  Hon.  H.  J.  MaUberger,  State  Forester  and  Park  Executive: 

(1)  I  am  of  the  opinion  that  if  all  taxes  theto  a  lien  upon  the 
property  were  paid  at  the  time  the  property  was  conveyed  to  the  State, 
there  would  be  no  further  liability  far  taxes.     See: 

State  ex  rel.  Woman's  Benevolent  Association  vs.  Port  of  Palm 
Beach  District.     164  So.  851. 

United  States  vs.  Anderson  Cottonwood  Irrigation  District.  19  P. 
Sup.   740. 

Miillen  Benevolent  Corporation  vs.  United  States.  290  U.  S.  89,  78 
L.  Ed.  192. 

Blake  vs.  City  of  Tampa,  156  So.  97. 

City  of  Portland  vs.  Multnomah  County,  f  Oregon ).  296  P.  48. 

Cooley  on  Taxation.    Vol.  2,  Fourth  Edition  Par.  626. 

(2)  1  am  of  the  opinion  that  there  would  be  no  liability  for  taxation 
for  school  bond  assessments  where  bonds  were  authorized  after  the 
State  acquired  title  to  the  land. 

In  this  connection  I  might  call  your  attention  to  Chapter  15639, 
Laws  of  Florida,  Acts  of  1931.     Section  l  provides: 

"No  taxes  or  special  assessments  shall  be  levied  by  any  taxing  dis- 
trict, special  taxing  district,  or  other  governmental  unit  or  agency  created 
for  purpose  of  taxation,  against  lands  or  other  property  of  the  State  of 
Florida,  except  for  the  purpose  of  improving  the  actual  physical  condition 
of  such  lands  or  other  property,  and  for  such  purpose,  only  upon  the 
approval  of  such  levy  by  that  state  agency  or  department  in  which  title 
to  such  lands  or  other  property  is  vested,  or  having  jurisdiction  over 
such  lands  or  other  property." 

GENERAL,  TAXATION  PROVISIONS 

March  12,  1941.— 041-126. 

EXEMPTION— WIDOW 

QUESTION:  Does  the  amendment  to  Section  9  of  Article  IX  of  the 
Florida  Constitution  exempting  property  of  every  widow  of  the  value 
of  $500.00  from  taxation  apply  to  an  undivided  one-third  Interest  in  real 
property  owned  by  such  widow? 

To  Hon.  J.  M.  Lee,  State  Comptroller: 

This  ofBce,  on  December  10,  1931,  held: 

"If  there  is  any  method  by  which  the  assessment  can  be  properly 
made  as  to  the  other  two-thirds,  I  can  see  no  legal  objection  to  applying 
the  exemption  to  the  widows  undivided  one-third  interest." 

The  Constitutional  provision  with  reference  to  widows  in  force  on 
December  10,  1931,  the  date  of  said  opinion,  was: 

'"There  shall  be  exempt  from  taxation  property  to  the  value  of 
Five  Hundred  Dollars  to  every  widow  that  has  a  family  dependent  upon 
her  for  support  .  .  ."    Article  IX,  Section  9. 

The  Constitutional  Amendment  adopted  at  the  lost  Oeneral  Election 

relating  to  widows  provides: 

"There  shall  be  exempt  from  taxation  property  to  the  value  of  Five 
Hundred  Dollars  to  every  widow  ..."    Article  IX,  Section  9  as  amended. 
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You  will,  therefore,  observe  that  the  Constitutional  Amendment 
adcTpted  at  the  last  General  Election  liberalized  the  provisions  thereto 
relating  to  a  widow  by  omitting  the  following: 

".  .  .  that  has  a  family  dependent  upon  her  for  support." 

And  now  a  widow  is  entitled  to  the  exemption  provided  in  said 
Amendment  to  Section  9  of  Article  IX  regardless  of  whether  or  not  she 
has  a  family  dependent  upon  her  for  support. 

It  was,  therefore,  the  intention  of  the  Legislature  in  submitting 
said  Amendment  to  the  people  and  of  the  people  in  adopting  the  same, 
to  make  the  provisions  of  said  Section  9  of  Article  IX  more  favorable 
to  a  widow,  and  it  certainly  did  not  restrict  the  applicaticm  of  the  law 
in  any  wise. 

I,  therefore,  cannot  see  how  this  Amendment  in  any  manner  affected 
the  opinion  of  this  office  dated  December  10,  1931. 

GENEBAL.  TAXATION  PROVISIONS 

February  10.  1941. — 041-59. 

EIXEMPTION—WIDOWS  AND  DISABLED  WAR  VETERANS 

QUESTION:  To  what  exemptions  are  widows  and  disabled  war 
veterans  as  such  entitled? 

To  Hon.  Lester  Summer sUl,  County  Attorney.  Mayo.  Florida: 

(1)  AS  TO  WIDOWS: 

Under  the  1940  Amendment  to  Article  IX,  Section  9,  of  our  State 

Constitution,  a  widow  is  entitled  to  the  five  hundred  dollar  exemption. 
provided  for  in  said  Article  and  Section,  without  having  any  family  de- 
pendent upon  her  for  support.  If  she  is  a  widow,  she  is  entitled  to  the 
exemption.    Of  course,  she  must  also  be  a  resident  of  the  State. 

(2)  AS  TO  DISABLED  WAR  VETERANS,  ETC.: 

As  to  any  person  who  has  lost  a  limb  or  disabled  in  war,  or  by 
misfortune,  such  persc?n,  and  persons,  is,  and  are,  entitled  to  an  exemp- 
tion from  taxation  property  to  the  value  of  five  hundred  dollars. 

These  exemption  provisions  do  not  mean  that  widows  and  dis- 
abled persons  are  entirely  exempt  from  taxaticm. 

GENERAL  TAXATION  PROVISIONS 

February  9.  1942.— 042-72. 

EXTINGUISHMENT  OP  UEN— STATE  LAND 

QUESTION:  On  March  12,  1928,  the  State  Board  of  Education 
sold  certain  lands  to  one  C.  F.  Dodson  for  the  sum  of  $3994.78,  of  which 
sum  $2157.43  was  paid  in  cash  and  the  balance  due  was  evidenced  by 
certain  notes  executed  by  Mr.  Dodson  which  were  secured  by  a  miTrtgage 
on  such  lands.  By  reason  of  the  non-payment  of  state  and  county  taxes 
on  these  lands  by  Mr.  Dodson  they  reverted  to  the  State  of  Florida  under 
the  terms  of  the  so-called  Murphy  Act  and  were  later  sold  to  one  H.  C. 
Dozier,  Jr.  Has  the  equity  of  the  State  Board  of  Education  in  these 
lands  been  extingixlshed? 
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To  Hon.  Nathan  Mayo.  Commissioner  of  Agriculture: 

I  assume  that  the  Trustees  of  the  Internal  Improvement  Fund,  under 
the  provisions  of  the  Murphy  Act,  conveyed  these  lands  to  Mr.  Dozler. 

The  lands  involved  are  a  part  of  the  "16th  Section"  or  school  lands 
granted  to  the  State  of  Florida  by  the  United  States  by  Act  of  Congress 
approved  March  3,  1845.  for  "the  purpose  of  Education."  This  Act  of 
Congiess  was  In  the  nature  of  a  solemn  compact  between  the  United 
States  and  the  State  of  Florida  (State  vs.  Jennings.  35  So.  98«) . 

Section  4,  Article  XII.  of  the  Constitution  of  Florida,  1885,  provides 
that   the   State   School    Fund  shall    be   derived   from    certain   specified 

sources,  among  which  are: 

"The  proceeds  of  all  lands  that  have  been  or  may  hereafter  be 
granted  to  the  State  by  the  United  States  for  public  school  purposes." 

Section  5.  Article  xn,  of  the  Constitution  of  Florida  directs  that: 

"The  principal  ttf  the  State  School  Fund  shall  remain  sacred  and 

inviolate." 

The  proceeds  derived  from  the  sale  of  school  lands  therefore  be- 
comes a  part  of  this  sacred  and  inviolate  fund. 

In  the  instant  case  a  mortgage  was  accepted  by  the  State  Board  of 
Education  as  part  payment  for  the  lands  which  was  a  specific  Jlen  upon 
the  lands  involved,  and  this  mortgage  became  a  part  of  the  Public  School 

Fimd. 

Chapter  18296.  Acts  of  1937,  fMurpiiy  Act),  purports  to  extinguish 
all  liens  against  property  reverting  to  the  State  of  Florida  imder  the 
provisions  of  the  Act. 

The  title  of  the  State  acquired  under  the  provisions  of  the  Murphy 
Act  is  based  upon  its  liens  for  taxes  and  such  liens  have  no  constitutional 
rect%nitlon  as  such  but  are  mere  creatures  of  statute. 

The  vesting  of  title  in  the  State  under  the  provisions  of  the  Murphy 
Act  undoubtedly  extinguished  all  private  contract  claims  and  liens  against 
such  lands.  However,  the  lien  and  claim  of  the  State  Board  of  Education 
is  not  a  private  lien  or  claim  but  is  a  claim  of  the  State  of  Florida,  and 
in  view  of  the  sacred  nature  of  the  School  Fund  as  proclaimed  by  our 
State  Constitution.  I  do  not  beUeve  that  it  was  the  intention  of  the 
Legislature  In  enacting  the  Murphy  Law  to  extinguish  such  a  lien  or 
claim.  If  the  Murphy  Act  extinguishes  the  lien  of  the  State  Board  of 
Education  it  not  only  violates  the  compact  between  the  United  States 
and  the  State  of  Florida  (Act  of  March  3,  1845),  but  it  also  violates 
Article  xn  of  the  Constitution  of  the  State  of  Florida  because  the  mort- 
gage ol  the  State  Board  of  Education  would  thereby  be  rendered  worth- 
less and  the  State  School  Fund  would  be  violated.  Furthermore,  the 
Legislature  of  Florida  in  1931,  enacted  Chapter  15641,  Section  I  of  which 
provides  that  when  any  state  lands  are  sold  and  a  part  of  the  purchase 
price  is  represented  by  a  mortgage  or  other  instrument  obligating  such 
lands  for  the  payment  of  the  balance  due.  the  equity  and  Interest  of 
the  St^te  or  the  Stat«  agency  making  such  sale  as  represented  by  such 
mortgage  or  other  instrument,  shall  never  be  extinguished,  cancelled  or 
impaired  so  long  as  the  obligation  to  the  State  or  such  State  agency 
remains  unpaid  or  unfulfilled. 

The  effect  of  this  Act  Is  to  create  a  lien  in  favor  of  the  State  which 
can  only  be  extinguished  by  pajnnent.  Prom  the  language  of  this  statute 
it  is  apparent  that  the  Legislature  intended  that  the  lien  thereby  cre- 
ated should  be  at  least  equal  If  not  superior  to  liens  for  general  taxes. 
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The  Murphy  Act  does  not  specifically  repeal  the  Act  of  1031,  nor  do 
I  believe  that  the  1931  Act  Is  necessarily  repealed  by  Impltcatlon.  It 
deals  with  a  particular  class  of  liens  in  favor  of  the  State  and  there  is 
nothing  in  the  langruage  of  the  Murphy  Act  which  necessarily  conflicts 
with  its  provisions,  except  the  general  language  that  upon  the  vesting 
of  title  in  the  State: 

■■.  .  .  every  right,  title  or  interest  of  every  nature  or  kind  whatsoever 
of  former  owner  of  said  property,  or  anyone  claiming  by,  through,  or 
under  him,  or  anyone  holding  liens  thereon  shall  cease,  terminate,  and 
be  at  an  end.  .  ." 

The  Supreme  Court  of  Florida  has  held  that  this  language  does  not 
destroy  the  tax  lien  of  municipalities:  Bice  vs.  Haines  City,  et  aL.  195 
So.  919.  and  it  seems  to  me  that  the  liens  created  by  Chapter  15641.  Acts 
of  1931.  should  be  treated  as  at  least  equal  In  dignity  if  not  superior  to 
municipal  tax  liens. 

It  is  therefore  my  opinion,  that  when  the  above  described  lands  re- 
verted to  the  State  of  Florida  under  the  provtstons  of  the  Murphy  Act, 
the  State  took  title  subject  to  the  lien  of  the  mortgage  held  by  the  State 
Board  erf  Education,  and  therefore  the  purchaser  of  such  lands  from 
the  Trustees  of  the  Internal  Improvement  Fund  took  title  thereto  sub- 
ject to  the  lien  at  this  mortgage. 

It  Is  further  n^  opinion  that  the  mortgage  now  held  by  the  State 
Board  of  Education  Is  a  valid  lien  upon  these  lands  and  may  be  fore- 
closed. 

GENERAL  TAXATION  PROVISIONS 

March  15,  1941.— 041-138, 

HOMESTEADS — EXEMPTION 

QUESTION:  If  a  person  moves  to  Florida  in  November,  1940,  from 
another  State  and  buys  a  home  in  November,  1940,  is  he  entitled  to  a 
homestead  exemption  in   1941? 

To  Hon.  John  Af.  Boring,  Tax  Assessor,  Lee  County,  Fort  Myers,  Florida: 

I  wish  to  advise  that  the  Constituticmal  Amendment  adopted  at  the 
General  Election  on  November  8,  1938,  with  reference  to  who  was  en- 
titled to  a  Homestead  Exemption  provides: 

"Every  person  who  has  the  legal  title  or  beneflclal  title  to  equity 
to  real  property  in  this  State  and  who  resides  thereon  and  in  good  faith 
makes  the  same  his  or  her  permanent  home,  .  .  ,  shall  be  entitled  to  an 
exemption  from  all  taxation,  except  for  assessments  for  special  benefits, 
up  to  the  assessed  valuation  of  five  thousand  dollars  on  the  said  home 
and  contiguous  real  property  .  .  ."    Article  X.  Section  7. 

You  will  note  that  this  Section  requires  only  that  the  legal  title  or 
beneficial  title  in  real  property  must  t>e  vested  in  the  person  who  claims 
the  homestead  exemption,  and  that  such  person  must  reside  thereon  and 
in  good  faith  make  the  same  his  permanent  home. 

Therefore,  if  a  person  moves  to  the  State  of  Florida  in  1940  from 
ancyther  State  and  takes  title  as  provided  in  the  above  quotation  from 
our  Constitution,  and  thereafter  resides  thereon  with  the  intention  of 
making  such  his  permanent  home  and  does  so  in  good  faith,  such  person 
would  be  entitled  to  the  exemption. 
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March  17,  1941.— 041-163. 

HOMESTEADS— EXE2MPT10N 

QUESTION:  Is  the  owner  of  a  lease-hold  estate  created  under  a 
thirty  year  lease  and  Issued  under  Class  3.  Title  I  of  the  National  Hous- 
ing Act,  eligible  for  homestead  exemption? 

To  Federal  Housing  Adtnvtiatration ,  Jacksonville,  Attention  Hon.  M.  M. 

Parrish,  State  Director, 

Section  1  of  Article  X  of  the  Constitution  of  Florida,  Amendment  <rf 
1938,  provides  in  part  as  follows: 

"Every  person  who  has  the  legal  title  or  beneflciaj  title  in  equity  to 
real  property  in  this  state  and  who  resides  thereon  and  in  good  faith 
makes  the  same  his  or  her  permanent  home,  or  the  permanent  home  of 
another  or  others  legally  or  naturally  dependent  upon  said  person,  shall 
be  entitled  to  an  exemption  from  all  taxation,  except  for  assessments 
for  special  benefits,  up  to  the  ass^sed  valuation  of  five  thousand  dollars 
on  the  said  home  and  contiguous  real  property,  as  defined  in  Article  10, 
Section  1,  of  the  Constitution,  for  the  year  1939  and  thereafter,  .  .  ." 

The  exemption  referred  to  in  this  section  applies  only  when  a 
person  has  the  legal  title  or  beneficial  title  in  equity.  The  instnmient 
in  question  is  obviously  a  lease,  with  an  option  to  purchase,  and  as  such, 
would  not  pass  legal  title.  Therefore,  in  order  to  secure  homestead 
exemption,  the  lessee  must  have  the  beneficial  title  in  equity, 

A  person  acquires  the  beneficial  title  to  land  only  when  he  has 
done  everything  to  entitle  him  to  a  deed,  and  who,  therefore,  has  the 
legal  right  to  such  deed,  and  all  that  remams  to  be  done  is  to  Issue  It. 
Until  the  lessee  exercises  his  option  to  purchase  by  payment  to  the  lessors 
of  the  purchase  price  pursuant  to  the  terms  of  the  lease,  he  does  not 
acquire  a  t>eneflcial  title  in  equity  which  would  entitle  him  to  homestead 
exemption, 

1  r^ret  to  advise  that  the  leasehold  occupants  under  Class  3,  Title 
I,  of  the  National  Housing  Act,  are  not  eligible  for  homestead  exemption. 

GENERAL  TAXATION  PROVISIONS 

March  13,  1941.— 041-129. 

HOMESTEADS — EXEMPTION— BUSINESS 

QUESTION:  If  a  person  has  a  Tourist  Camp  for  a  business,  can 
all  the  buildings  on  the  one-half  acre  be  included  in  the  exemption  or 
only  the  one  in  which  the  owner  resides?  If  a  person  has  a  business  other 
than  Tourist,  yet  has  one  or  more  houses  for  rent  on  his  half-acre  be- 
sides the  one  in  which  he  resides,  can  these  be  Included  in  the  exemp- 
tion, likewise,  an  apartment  house? 

To  Hon.  S.  H.  Shoenberger,  Clerk.  Town  of  Hallandale,  Hallundale, 
Florida  : 

".  .  .  apartment  houses,  business  houses  or  other  rental  houses  lo- 
cated upon  the  land  comprising  the  homestead  are  entitled  to  the  ex- 
emption if  rents  from  such  rental  properties  are  a  part  of  the  means 
of  livelihood  of  the  head  of  the  family." 

Opinion  of  this  office  dated  February  7,  1941. 
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February  4.   1941.— 041-35. 

HOMESTEADS— EXEMPTION— COMMERCIAL  USB 

QUESTION:  Is  a  person  who  lives  in  an  adjoining  city  and  rents 
his  home  to  another  party,  entitled  to  homestead  exemption? 

To  Htm.  G.  T.  Alexander.  City  Clerk.  High  Springs.  Florida: 

We  assume  you  refer  to  homestead  exemption  as  allowed  under 
Article  X.  Section  7,  of  the  Constitution  of  Florida,  amendment  of  1938, 
which  section  provides  in  part  as  follows: 

"Every  person  who  has  the  legal  title  or  beneficial  title  in  equity  to 
real  property  in  this  State  and  who  resides  thereon  and  in  good  faith 
makes  the  same  his  or  her  permanent  home,  or  the  permanent  home  of 
anotfter  or  others  lepally  or  naturally  dependent  upon  said  person,  shall 
be  entitled  to  an  exemption  from  all  taxation,  except  for  assessments 
for  special  benefits,  up  to  the  assessed  valuation  of  Five  Thousand  Dollars 
on  the  said  home  and  contiguous  real  property,  as  defined  in  Article  10, 
Section  1,  of  the  Ccristitution,  for  the  year  1939  and  thereafter  .  .  ." 

You  will  note  that  this  section  allows  an  exemption  from  taxation 
up  to  an  assessed  valuation  of  $5,000.00  on  the  homestead  of  any  person 
who  resides  thereon  and  in  good  faith  makes  the  same  their  permanent 
home,  or  the  permanent  home  of  another  or  others  legally  or  naturally 
dependent  upon  them.  It  appears  from  the  facts  as  set'  forth  in  your 
letter  that  the  owner  neither  resides  in  his  home  place,  nor  does  he 
have  same  c?ccupied  by  persons  who  are  dependent  upon  him.  His  use 
of  the  homestead  is  purely  one  of  a  commercial  purpose,  renting  same 
out  for  the  profits  that  will  inure  to  him. 

When  the  head  of  a  family  removes  himself  and  family  from  his 
homestead,  and  upon  such  removal,  rents  his  homestead,  then  such 
rental  is  equivalent  to  a  commercial  use.  which  would  preclude  him 
from  receiving  the  benefits  of  such  homestead  exemption  as  is  provided 
for  in  the  above  mentioned  section  of  the  Constitution, 

GENERAL  TAXATION  PROVISIONS 

March  13,  1941.— 041-131. 

HOMESTEADS— EXEMPTION— NO  AREA  REDUCTION 

QUESTION:  Is  there  a  stipulation  in  the  Homestead  Exemption 
Law  which  provides  exemption  on  more  than  one-half  acre  inside  an 
incorporation,  if  it  was  the  hcHiiestead  of  an  individual  before  the  Town 
was  incorporated? 

To  Hon.  S.  H.  Shoenberger,  Clerk,  Toum  of  Hallandale,  Hallandale, 

Florida: 

This  question  is  answered  by  Section  5  of  Article  X  of  the  Consti- 
tution,    Said  Section  reads: 

"Sectit'n  5:  No  homestead  provided  for  in  section  one  shall  be 
reduced  in  area  en  account  of  its  being  subsequently  included  within 
the  limits  of  an  Incorporated  city  or  toisTi,  without  the  consent  of  the 
owner." 
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February  3,  1941. — 041-30. 

HOMESTEADS— EXEMPTION— MILITARY    SERVICE    MEN 

QUESTION:  Where  the  head  of  a  family  Is  absent  in  military  service 
and  the  property  is  rented  for  the  support  of  his  family,  is  he  entitled  to 
homestead  exemption? 

To  Hon.  J.  M.  Lee,  Comptroller: 

Please  be  advised  that  the  residence  requirements  as  set  forth  on 
page  78  of  the  Biennial  Report  of  the  Attorney  General  for  the  years 
1935-1936,  apply  to  Article  X,  Section  1,  of  the  Constitution  of  Florida, 
which  section  is  provided  in  part  as  follows: 

"A  homestead  to  the  extent  of  one  hundred  and  sixty  acres  of  land, 
or  the  half  of  one  acre  wttliin  the  limits  of  any  incorporated  city  or 
town,  oumed  by  the  head  of  a  family  residing  in  this  state,  together  with 
one  thousand  dollars  worth  of  personal  property,  and  the  improvements 
on  the  real  estate,  shaO  be  exempt  from  forced  sale  under  process  of 
any  court,  ...  no  judgment  or  decree  or  execution  shall  be  a  lien  upon 
exempted  property  except  as  provided  in  this  Article." 

The  Supreme  Court  of  Florida  has  intei-preted  the  residence  require- 
ment of  this  section  in  the  case  of  Murphy  «.  Farquhar,  22  So.  €81,  as 
follows: 

"A  temporary  absence  in  search  of  health  or  pleasure  or  in  any 
other  place  for  purposes  of  business  will  not  deprive  the  homestead 
claimant  of  his  right,  unless  it  be  apparent  that  there  was  a  design  of 
permanent  abandonment." 

The  Supreme  Court  further  declared,  in  the  case  at  Matthew  v.  JeacU, 
55  So.  665,  as  follows: 

"A  permanent  abandonment  of  the  homestead  as  a  bona  ftde  home 
and  place  of  permanent  abode  strips  it  of  its  homestead  character." 

The  test  appears  to  be  whether  or  not  the  head  of  a  family  intended 
to  permanently  or  temporarily  abandon  his  homestead.  We  believe  that 
the  opinions  as  set  forth  on  page  76  are  still  the  law  regarding  residence 
required  to  secure  homestead  exemption  in  Florida. 

Article  X,  Section  7,  of  the  Constitution  of  Florida,  was  adopted 
as  a  constitutional  amendment  during  November  of  1S38.  Said  section 
provides  in  part  as  follows: 

"Every  person  who  has  the  legal  title  or  beneficial  title  in  equity 
to  real  property  in  this  state  and  who  resides  thereon  and  in  good  faith 
makes  the  same  his  or  her  permanent  home,  or  the  permanent  home  of 
another  or  others  legally  or  naturally  dependent  upon  said  person,  shall 
be  entitled  to  an  exception  from  all  taxation,  except  for  assessments  for 
special  benefits,  up  to  the  assessed  valuation  of  Five  Thousand  Dollars 
on  the  said  home  and  contiguous  real  property,  as  defined  in  Article  10, 
Section  1,  of  the  ccmstitution,  for  the  year  1939  and  thereafter.  .  .  ." 

You  will  note  that  this  section  allows  an  exemption  from  taxation 
up  to  an  assessed  valuation  of  $5,000.00  on  said  homestead,  and  has  no 
application  to  an  exemption  for  the  purpose  of  a  judgment,  decree  or 
execution  as  referred  to  in  Section  1,  Article  X,  of  the  Constitution.  The 
residence  requirement  under  this  section  should  be  interpreted  similarly 
to  the  Interpretation  given  to  Section  1,  Article  X.  Therefore,  if  the 
head  of  a  family  enters  the  military  service  of  the  United  States,  and 
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does  not  rent  his  bomestead,  his  absence  would  not  have  the  effect  of 
Interrupting  such  residence  during  his  period  of  training  and  service  in 
the  armed  forces  of  the  United  States,  and  he  should,  Upon  proper  ap- 
plication, receive  the  benefit  of  homestead  exemption. 

In  the  event  the  head  of  a  family  should  rent  his  homestead  during 
hia  period  of  training  and  service,  the  question  arises  whether,  by  virtue 
of  such  action,  the  homestead  character  of  his  property  would  be  preju- 
diced to  the  extent  that  he  would  not  secure  the  benefits  of  the  $5,000.00 
taxation  exemption. 

The  Selective  Training  and  Service  Act  as  passed  by  Congress,  and 
approved  by  the  President  of  the  United  States  on  September  16,  1940, 
was  an  emergency  measure  made  necessary  in  order  to  provide  for. 
strengthen  and  expedite  the  National  Defense  under  the  conditions 
which  are  tlireatening  the  peace  and  security  at  the  United  States,  and 
to  enable  the  United  States  the  more  successfully  to  fulfill  the  require- 
ments of  the  National  Defense.  Congress  declared  that  it  is  imperative 
to  increase  and  train  the  personnel  of  the  armed  forces,  which  shall  In- 
clude men  between  the  ages  of  21  and  36  at  the  time  of  registration.  We 
believe  in  a  free  society  the  obligations  and  privileges  of  military  training 
and  service  should  be  shared  generally  In  accordance  with  a  fair  and 
just  system  of  selective  compulsory  military  training  and  service.  It  is 
essential  that  the  strength  of  our  armed  forces  be  at  all  times  maintained 
and  assured. 

Toward  the  end  that  our  Country  should  be  adequately  protected 
and  armed,  those  occupying  the  status  as  head  of  a  family  and  sharing 
the  responsibility  of  service  in  our  armed  forces,  should  not  be  prejudiced 
in  any  manner  in  their  property  or  property  rights.  If  it  should  be 
made  to  appear  by  affidavit  of  such  head  of  a  family  that,  because  of 
his  miUtary  service,  his  ability  to  maintain  his  homestead,  is  affected, 
and  it,  therefore,  becomes  necessary  for  said  head  of  a  family  to  remove 
his  family  to  other  quarters  and  use  the  income  derived  from  the  rental 
of  his  home  place  toward  the  support  of  his  family,  and  such  affidavit 
further  indicates  that  such  abandonment  of  residence  in  his  home  place 
is  purely  of  a  temporary  character  occasioned  by  his  service  in  the  armed 
forces  of  the  United  States,  we  believe,  under  such  circumstances,  that 
the  homestead  exemption  should  not  be  denied  such  head  of  a  family. 
We  believe  that  such  absence  should  be  treated  as  a  permissible  legal 
absence  during  such  period  of  training  and  service  in  the  land  or  naval 
forces. 

If  the  head  of  a  family  should  r«nove  himself  and  family  from 
his  homestead,  and  such  removal  is  not  occasioned  by  entry  in  the  mili- 
tary service  of  the  United  States,  and  upon  such  removal,  rents  his 
homestead,  then  such  rental  would  be  equivalent  to  a  commercial  use. 
which  would  preclude  him  from  receiving  the  benefits  of  such  homestead 
exemption,  as  is  provided  for  in  Section  7,  Article  X,  of  the  Constitution 
of  Florida. 

GENEBAL  TAXATION  PROVISIONS 

December  16,  1942.— 042-571. 

HOMESTEADS— EXEMPTION— MILITARY    SERVICE    MEN 

QUESTION:  What  procedure  may  be  followed  In  allowing  home- 
stead exemption  to  men  in  military  service  who  have  not  been  able  to 
make  application  for  same? 

To  Hon.  C.  Howard  Rowton.  Department  Adjutant,  The  American  Legion, 
Palatka.  Florida: 

If  the  American  Legion  representatives  will  get  with  the  various  tax 
assessors  over  the  State  and  give  them  a  certified  list  of  the  service  men 
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who  have  homesteads  but  because  of  their  service  have  not  been  In 
position  to  make  application  for  same,  it  will  be  proper  for  the  tax 
assessors  in  the  emergency  existing  to  accept  such  certificates  from  the 
American  Legion  and  to  grant  the  particular  exemption  claims.  1  be- 
lieve it  will  be  possible  for  the  American  Legion  and  the  tax  assessors 
to  work  together  tn  the  effort  and  endeavor  in  locating  all  of  the  men 
in  service  who  are  entitled  to  homestead  exemption,  and  after  their  Joint 
investigation  for  the  American  Legion  to  give  to  the  tax  assessors  the 
necessary  certificate  of  homestead  entitlement.  Should  there  occur  in- 
stances where  persons  entitled  to  the  homestead  claim  are  overlooked, 
I  assure  you  that  both  this  office  and  the  Comptroller's  Office  are  in 
Agreement  in  the  matter  with  respect  to  the  suggestions  here  made  to 
such  an  extent  that  we  would  be  able  to  take  care  of  the  omission  and 
see  that  the  homestead  claimant  was  accorded  his  rights.  All  you  will 
have  to  do  in  case  such  a  thing  should  happen  would  be  to  notify  this 
ofQce  and  we  will  take  the  initiative  in  seeing  that  the  assessment  Is 
cancelled. 

I  can  state  to  you  that  if  the  American  Legion  would  certify  to  the 
tax  assessors  in  the  various  counties  the  names  of  the  men  it  knows  to 
be  in  the  service  and  knows  to  be  entitled  to  a  homestead  exemption 
under  the  Constitutional  provision  therefor,  these  tax  assessors  will  be 
warranted  in  accepting  such  certificate  and  granting  such  exemption. 
and  in  the  event  any  service  man  is  overlooked,  the  assessment  made 
against  him  will  l>e  removed  whenever  it  Is  properly  brought  to  my 
attention. 

GENEBAL  TAXATION  PROVISIONS 

March  1,  1941.— 041-102. 

HOMESTEADS— MDRPHY  CERTIFICATES — INTEREST  ON 
REDEMPTION 

QUESTION:  (1)  Under  Laws  of  Florida.  Chapter  18296,  Acts  of  1937, 
House  Bill  No.  396  Section  11 — Homesteads — does  this  mean  Govern- 
ment Patent  Lands  Homesteaded  or  does  it  apply  to  persons  who  have 
homestead  exemption  under  the  Florida  Law? 

(2)  What  rate  of  interest  must  the  owner  of  a  homestead  pay  to 
redeem  a  Murphy  Certificate,  and  from  what  date? 

To  Hem.  H.  T.  Piety,  Cleric  Circvit  Court,  Highlands  Countv,   Sebrmg. 
Florida: 

(1>  This  Section  contemplates  persons  who  have  homestead  ex- 
emption under  our  law. 

(2)     You  will  note  that  the  Act  provides: 

"...  the  person  who  held  title  to  said  land  on  date  said  certificate 
became  two  years  old  or  any  grantee  of  such  person,  or  their  legal  repre- 
sentative or  anyone  holding  any  lien  .  ,  .  shall  have  the  right  to  redeem 
such  land  from  any  or  all  such  tax  certificates  so  sold  by  the  payment  to 
purchaser  thereof  the  amount  bid  therefore  plus  37a  per  annum  from 
the  date  of  such  certificate  together  with  all  costs  paid  by  such  purchaser 
in  connection  with  purchasing  said  certificate." 

GENERAL  TAXATION  FBOTISIONS 

February  4,   1942, — 042-59, 

HOMESTEADS— INTERPRETATION 

QUESTION:  Under  Chapter  13644,  Section  20,  Acts  of  1929,  what 
constitutes  a  homestead? 
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To  Hon.  I.  N.  Kennedy,  Executive  Secretary,  Game  and  Fresh  Water 
Fish  Commission: 

In  my  opinion  ei  liomestead.  under  said  Section  is  to  be  determined 
by  the  law  that  relates  to  homesteads  being  exempt  from  execution  and 
not  a  homestead  that  may  he  exempt  from  taxation,  because  what  now 
constitutes  a  homestead  under  exemption  from  taxation  was  not  contem- 
plated at  the  time  of  the  enactment  of  Chapter  13644,  supra.  Therefore, 
in  my  opinion,  a  homestead  as  contemplated  by  said  Chapter  is  a,  body 
of  land  not  exceeding  one  hundred  and  sixty  acres  outside  of  an  incor- 
porated city  or  town,  and  not  exceeding  one-half  acre  within  an  incorpo- 
rated city  or  town  owned  by  the  head  of  a  family  residing  in  this  State. 
The  ownership  may  be  in  part  owned  by  the  head  of  the  family,  (Morgan 
V.  Bailey,  105  So.  143;  Milton  v.  Milton,  58  So.  718).  The  law  contemplates 
that  the  homestead  shall  be  the  actual  residence  of  the  head  of  the 
family,  but  this  does  not  mean  that  temporary  absence  from  the  home- 
stead, by  reason  of  business  or  pleasure,  constitutes  an  abandonment 
thereof.     (Matthews  v.  Jeacle,  55  So.  865;  Lanier  v.  Lanier,  116  So.  867.) 

GENEBAL  TAXATION  PROVISIONS 

April  9.  1941.— 041-188. 

HOMESTEADS — TAXABILITY 

QUESTION:  Can  taxes  be  legally  levied  against  htsnesteads  to 
retire  a  general  fund  indebtedness  which  was  incurred  prior  to  the  home- 
stead exemption  amendment? 

To  Hon.  W.  M.  Wainwright,  State  Auditor: 

I  must  Miswer  your  question  in  the  negative  for  the  reason  that 
the  homestead  exemption  law  did  not  contemplate  that  taxes  of  this 
kind  should  be  continued  regardless  of  the  fact  that  the  indebtedness 
was  created  before  the  exemption  amendment.  Our  Supreme  Court  said 
in  the  case  of  Long  vs.  St.  John,  170  So.  317: 

"Where  amendment  to  State  Constitution  exempts  from  taxation 
property  which  was  theretofore  required  to  be  assessed  for  taxation,  such 
organic  exemption  is  controlling,  and  property  so  exempted  is  not  sub- 
ject to  taxation,  unless  and  to  extent  that  exemption,  if  allowed,  would 
violate  contract  clause  or  other  provisions  of  Federal  Constitution. 

"Where  bonds  of  taxing  unit  have  been  issued  pursuant  to  valid 
statutes  which  require  annual  levy,  assessment,  and  collection  of  taxes 
on  taxable  property  in  taxing  unit,  sufficient  to  pay  bonds  as  covenanted 
under  legal  authority,  taxable  property  at  date  bonds  were  issued  and 
sold  is  referred  to." 

It  is,  therefore,  apparent  from  this  decision  that  the  Supreme  Cotirt 
has  held  that  homestead  property  can  only  be  taxed  where  there  is  a 
contractual  obligation  so  to  do. 

GENERAL  TAXATION  PROVISIONS 

March  15,  1941.-041-137. 

INDUSTRIAL  PLANTS— EXEMPTION— SOAP  MANUFACTURER 

QUESTION;  Article  IX,  Section  12  of  the  Constitution  of  Florida 
provides  that  Industrial  plants  shall  be  exempt  from  taxation  when  they 
are  engaged  "prinoarily  ...  in  the  manufacture  of  steel  vessels,  auto- 
mobUe  tires,  fabrics  &nd  textiles,   wood  pulp,   paper,  paper  bags,  fiber 
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board,  automobiles,  automobile  parts,  aircraft,  aircraft  parts,  glass  wid 
crockery  manufacturers  and  the  refining  of  sugar  and  oils,  and  includ- 
ing by-products  or  derivatives  incident  to  the  manufacture  of  any  of 
the  above  products  .  .  ."  Is  a  manufacturer  of  soap  exempt  from  taxa- 
tion under  such  Section? 

To  Hon.  w.  S.  Johnson.  Manager.  JackaonvOie  Chamber  of  Commerce. 
Jacksonvitte.  Florida: 

I  find  the  definition  of  soap  to  be: 

"An  alkaline  unctuous  substance  .  ,  .  usually  produced  by  combin- 
ing animal  or  vegetable  fats  with  a  base,  as  potash  or  soda  .  .  ."  Web- 
ster's Twentieth-Century  Dictionary. 

In  view  of  the  above  definition,  the  question  now  to  determine  is 
whether  or  not  soap  comes  within  the  meaning  of  any  of  the  langiiitfe 
of  the  above  quoted  Section  of  the  Constitution.  The  nearest  apprcMCh 
to  this,  in  my  opinion,  would  be  the  refining  of  oils  for  the  reasoti  that 
soap  could  probably  contain  what  in  non-technical  language  would  be 
termed  oU,  since  oil  is  defined  to  be: 

"A  neutral  unctuous  body  usually  formed  within  living  animal  or 
vegetable  organisms  and  liquid  at  ordinary  temperatures:  it  has  a  more 
or  less  viscid  consistence:  is  Insoluble  in  water,  but  dissolves  In  alcohol 
and  more  readily  in  ether;  it  takes  fire  when  heated  In  air,  burning  with 
a  more  or  less  luminous  flame.  The  oils  are  usually  divided  Into  the  fat 
or  fixed  oils,  and  the  volatile  or  essential  oil  .  .  ."  Webster's  Twentieth- 
Century  Dictionary. 

But  when  we  add  the  word  "refining"  to  the  word  "oil",  I  think  we 
have  an  entirely  different  meaning  for  the  reason  that  the  word  "refin- 
ing" according  to  Webster's  Twentieth-Century  Dictionary  mrans: 

"Refine;  refined;  refining.  1,  To  bring  or  reduce  to  a  pure  state; 
to  free  from  impurities:  to  free  from  sediment:  to  defecate;  to  clarify; 
to  fine;  as.  to  refine  liquor,  sugar,  or  the  like,  2.  To  reduce  from  the 
ore;  to  free  or  separate  from  other  metals  or  from  dross  or  alloy;  to 
bring  to  an  imcompounded  state," 

And  although  a  soap  manufacturer  might  necessarily  refine  oil  or 
buy  oil  that  was  already  refined,  I  do  not  believe  be  would  be  primarily 
in  the  business  of  refining  oil  within  the  meaning  of  the  foregoing  Con- 
stitutional provision  t>ecause  his  primary  business  would  be  the  manu- 
facture of  soap. 

The  Supreme  Court  in  the  case  of  City  of  Jacksonville  vs.  Continental 
Can  Company,  151  So.  489.  in  laying  down  rules  to  be  followed  in  the 
construction  of  this  Amendment  said: 

"The  fundamental  purpose  In  construing  a  constitutional  provision 
IS  to  ascertain  and  give  effect  to  the  intent  of  the  framers  «nd  the  people 
who  adopted  it  ,  .  .  it  is  a  well  settled  principle  of  construction  ttiat  the 
construction  should  not  be  technical  nor  liberal,  but  the  aim  should  be  to 
eive  effect  to  the  purpose  indicated  by  a  fair  interpretation  of  the  lan- 
i:uage.  the'  natural  signification  of  the  words  used  in  the  order,  and 
r;iammatical  arrangement  in  which  they  have  been  placed.  If  the  words 
Lhus  regarded  convey  a  definite  meaning  and  involve  no  absurdity  or 
contradiction  between  the  i^rts  of  the  same  instrument,  no  construction 
is  allowable." 

I  have  followed  such  rules  in  arriving  at  the  conclusions  hereinbefore 
^tated,  and  I.  therefore,  do  not  believe  that  a  soap  maniifacturer  woul** 
be  entitled  to  the  exemption  provided  in  Article  DC.  Section   is    -' 
Constitution. 
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August  28,  1941.— 041-438. 

MURPHY  ACT  FUNDS— DEPOSITS  AND  DISBURSEMENTS 

QUESTION:  Funds  collected  under  the  Murphy  Act  are  deposited 
in  the  State  Treasury  by  the  Secretary  to  the  Trustees  of  the  Internal 
Improvement  Fund  and  are  there  held  in  a  special  bank  account.  Dis- 
bursements are  made  by  special  checlis  s^ned  by  the  State  Treasurer 
and  countersigned  by  the  Secretary  to  the  Trustees  by  vouchers  presented 
to  the  Treasurer's  office  by  the  Secretary,  certifying  that  such  disburse- 
ments were  properly  authorized  by  the  Trustees.  Is  this  the  proper  method 
of  handling  these  funds,  or  should  deposits  of  such  funds  be  certiQed  to 
the  ComptroHer  and  made  subject  to  the  Comptroller's  warrants  like  other 
miscellaneous  state  funds,  and  should  such  funds  be  deposited  and  main- 
tained in  a  separate  bank  account? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

Section  24  of  Article  IV  of  the  Constitution  of  Florida  provides: 

"Sec.  24.  The  Treasurer  shall  receive  and  keep  all  funds,  bonds,  and 
other  securities,  in  such  manner  as  may  be  prescribed  by  law,  and  shall 
disburse  no  fimds,  nor  issue  bonds,  or  other  securities,  except  upon  the 
order  of  the  Comptroller,  countersigned  by  the  Governor,  in  such  manner 
as  shall  be  prescribed  by  law." 

Section  165,  Compiled  General  Laws,  1927,  provides: 

"165,  Moneys  paid  on  warrants. — The  Treasurer  shall  pay  all  war- 
rants on  the  treasury  drawn  by  the  Comptroller  and  countersigned  by 
the  Governor,  and  no  moneys  shall  be  paid  out  of  the  treasury  except 
on  such  warrant." 

I  end  no  other  statutory  provisions  governing  the  disbursement  of 
State  funds. 

It  is  my  opinion  that  proceeds  and  collections  derived  from  the 
sales  of  lands  by  the  State  of  Florida  through  the  Trustees  of  the  Internal 
Improvement  Fund  under  Section  9  of  Chapter  18296,  Laws  of  Florida, 
Acts  of  1937,  deposited  in  the  State  Treasury,  are  subject  to  the  pro- 
visions of  Section  165,  Compiled  General  Laws,  1927,  above  cited,  and 
should  be  certified  to  the  Comptroller  and  disbursed  on  warrants  on  the 
Treasury  drawn  by  the  Comptroller  and  countersigned  by  the  Governor. 

It  is  my  further  opinion  that  said  funds  should  be  deposited  and 
maintained  in  a  separate  bank  account. 

GENERAL  TAXA'HON  PROVISIONS 

July  23,  1941.— 041-429. 

MURPHY   LAND— PURCHASE— CITY   OF   CHIPLEY 

QUESTION:  Chapter  20424,  Acts  of  1941,  authorizes  the  Board  of 
Trustees  of  the  Internal  Impiovement  Fund  to  sell  to  a  municipality 
any  land  owned  by  such  municipality  in  Florida  at  and  prior  to  the  time 
such  land  became  vested  in  the  State  by  the  operation  of  the  Murphy  Act 
for  the  sum.  of  $1.00  as  a  consideration.  However,  in  doing  so,  the  Act 
ignores  the  interest  ol  the  State  School  Fund  in  this  land.  We  have  a 
request  from  the  City  of  Chlpley  for  conveyance  to  that  City,  in  consld- 
^'"rt  of  $1.00,  by  the  Trustees  of  the  Internal  Improvement  Fund,  of 
"-  in  Wasliington  County,  certified  by  the  Clerk  of  the  Circuit 
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Court  of  Washington  County  as  having  been  owned  by  the  City  of 
Chipley  at  the  time  of  the  passing  of  title  thereto  to  the  State  under 
Chapter  18296,  Acts  of  1937,  known  as  the  Murphy  Act.  May  this  request 
be  legally  complied  with? 

To  Hon.  F.  C.  EUiot,  Secretary.  Trustees  o/  the  Internal  tmjtrtwem^nt 
Fund: 

It  Is  my  opinion  that  since  this  land  sold  at  public  auction  to  the 
highest  bidder  for  $52,50.  this  amount  could  be  treated  as  It^  value,  and 
that  the  State  School  Fund's  interest  In  the  land  could  be  determined 
upon  the  basis  of  this  appraisal.  Article  xn,  Section  4,  of  the  State 
Constitution  fixes  twenty-five  percent  of  the  sale  of  pubUc  lands  owned 
by  the  State  as  the  interest  of  the  State  School  Fund  in  such  lands.  I 
am  of  the  opinion  that  we  can  recognize  Chapter  20424.  Acts  of  1941.  as 
fixing  the  consideration  to  be  paid  by  the  municipality  to  the  State  for 
three-fourths  of  the  land's  value,  which  total  value  in  this  case  I  have 
said  could  be  treated  as  being  properly  $52.50. 

It  is  my  conclusion  that  the  payment  of  $1.00  by  the  City  of  Chipley 
for  this  three-fourths  interest,  and  one-fourth  of  $52.50  for  the  one-fourth 
school  interest,  would  be  the  consideration  that  the  City  of  Chipley  ought 
to  pay,  in  order  to  obtain  its  deed  to  this  property  under  the  Act  re- 
ferred to. 

GENERAL  TAXATION  PKOTISIONS 

March  13,  1941.^041-130. 

PUBLIC  LANEJB— TAXABILITY 

QUESTION:  May  a  municipality  collect  1940  taxes  on  "Murphyized" 
property? 

To  Hon.  S.  H.  Shoenberger.  Clerk,  Town  of  Hallandale,  Hallandale.  Florida: 

I  do  not  believe  that  you  could  collect  1940  city  taxes  on  property. 
the  title  of  which  has  passed  to  the  State  of  Florida  under  Section  9  of 
the  so-called  Murphy  Act,  because  title  having  vested  in  the  State  of 
Florida,  the  State  is,  therefore,  the  owner  of  the  property  and  you  cannot 
assess  taxes  against  property  held  and  owned  by  the  State  of  Florida. 

GENERAL  TAXATION  PBOTISIONS 

April  10.  1941.— 041-192. 

PUBLIC  LANDS— TAXABILITY 

QUESTION:  Should  lands  that  have  reverted  to  the  State  under 
the  Murphy  Act,  and  been  cleared  by  deed  from  the  Trustees  of  the 
Internal  Improvement  Fund  since  January  1st.  1941.  be  Included  in 
current  assessment  for  1941  tax  purposes? 

To  Hon.  R.  L.  Green.  Tax  Assessor,  Gadsden  County,  Quincy.  Fta.: 

The  Murphy  Act  made  no  provlsicm  with  reference  to  the  above 
question,  and.  as  you  know,  real  property  in  which  title  is  vested  in  the 
State  cannot  be  taxed.  Under  Section  913,  Compiled  General  Laws.  1927, 
Ferm^ent  Supplement,  Volume  1,  property  can  only  be  taxed  provided 
that  on  January  1st  of  the  taxable  year  It  was  then  vested  in  some  person 
subject  to  taxation. 

It  is,  therefore,  my  opinion  that  lands  that  reverted  to  the  State 
under  the  Murphy  Act  that  have  been  cleared  by  deed  from  the  Trustees 
of  the  Internal  Improvement  Fund  .since  January  1st,  1941,  should  not 
be  Included  upon  your  current  assessment  for  1941  tax  purposes. 
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AprU  2,  1942.— 042-149. 

PUBLIC  LANE)S— TAXABILITY 

QUESTION:     The  Tax  Collector  of  Alachua  County  is  endeavoring 

to  collect  taxes  upon  laxid  to  which  title  is  held  by  the  State  Board  of 
Education.  The  Tax  Collector's  contention  is  that  state  owned  propery 
is  subject  to  levy  for  debt  service  for  bonds  issued  prior  to  acquisition  of 
title  to  the  property  by  the  State.     Is  this  contention  correct? 

To  Hon.  Colin  English.  State  Superintendent  of  Public  Instruction: 

Property  to  which  title  is  held  by  the  State  Board  of  Education  is 
not  subject  to  taxation  for  any  purpose  even  though  such  property  may 
have  been  subject  to  levy  for  debt  service  prior  to  acquisition  by  the 
State  Board  of  Education. 

At  common  law  the  public  lands  of  a  state  are  not  subject  to  taxa- 
tion while  the  title  thereto  remains  in  the  state  or  one  of  its  governmental 
departments  or  agencies.  (61  CJ.  367).  See,  also,  Mullen  Benevolent 
Corporation  v.  United  States,  290  U.S.  89  (1933);  Arkansas  Southern 
Railway  Company  v.  Louisiana  and  Arkansas  Railway  Company,  218 
U.S.  431  (1910),  This  arises,  naturally,  as  one  of  the  incidents  of  state 
sovereignty.  This  principle  is  confirmed  in  this  state  by  statute.  Section 
897  C.GL.  1927,  which  was  originally  enacted  in  1895,  provides:  "The 
following  property  shall  be  exempt  from  taxation:  First,  all  property, 
real  and  personal,  of  the  United  States  and  of  this  State." 

Property  held  by  the  State  Board  of  Education  is  state  property 
and,  accordingly,  falls  within  the  foregoing  provision.    (26  R.CX.  331) . 

Since  this  property  is  not  taxable,  the  State  Board  of  Education 
cannot  properly  pay  the  taxes  which  the  aforementioned  tax  collector  is 
endeavoring  to  coUect, 

GENERAL  TAXATION  FKOVISIONS 

October  16,  1941.— 041-621. 

RELEASE  OP  CLAIM  OP  STATE— SOUTHWEST  TAMPA  STORM 
SEWER  DRAINAGE  DISTRICT 

QUESTION:  The  Supervisors  of  the  Southwest  Tampa  Storm  Sewer 
Drainage  District  have  asked  Trustees  of  the  Internal  Improvement  Fund 
to  sell  the  district  all  the  right,  title  and  interest  of  the  State  in  lands 
in  the  District  acquired  under  the  Murphy  Act,  for  the  sum  of  $500.00. 
The  appraised  value  of  the  State  owned  lands  is  $41,532.00.  Outstanding 
Drainage  District  taxes  amount  to  $154,731.10.  The  request  to  purchase 
is  predicated  on  the  theory  that  the  lien  for  all  State  taxes  has  been 
canceled  by  the  vesting  of  title  under  the  Murphy  Act,  and  the  District 
needs  the  money  due  on  the  impaid  taxes  to  satisfy  the  claims  of  bond- 
holders.   Should  this  offer  be  accepted? 

To  Trustees  of  the  Internal  Improvement  Fund: 

I  recommend  that  this  offer  be  rejected  for  the  following  reascTos: 

1.  In  my  opinion  the  lien  for  State  taxes  was  not  satisfied  and 
canceled  by  the  vesting  of  title  in  the  State  under  the  Murphy  Act,  and 
the  same  can  be  satisfied  only  by  sale  of  said  lands.  Taking  by  United 
States  through  condemnation  proceedings  is  the  equivalent  of  sale. 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  178 


TAXATION  AND  FINANCE— G«ner«l  Taxation   Proviaioos 

3.  To  accept  the  sune.  In  my  opinion,  would  be  tantamount  to 
making  a  gift  to  the  Dislrtct  of  State  funds  due  the  State  above  the 
amount  of  $500.00  on  vaUd  tax  liens,  for  which  there  is  no  authority. 

3.  Such  would  establish  a  dangerous  precedent,  as  tt  would  open 
the  door  to  all  Drainage  Districts  for  making  similar  requests. 

4.  It  appears  frcm  the  Answer  filed  by  the  Drainage  District  in  the 
condemnation  suit  that  all  Drainage  District  taxes  remaining  unpaid 
were  levied  under  the  general  drainage  Act  and  Section  1119  Revised 
General  Statutes.  1920,  as  amended  by  Chapter  9129.  Acts  of  1923.  which 
provided  that: 

"All  drainage  district  taxes  provided  for  in  this  Article,  together  with 
penalties.  .  .  .  from  the  date  of  assessment  thereof  until  i^d  consti- 
tute a  lien,  to  which  only  the  lien  of  the  State  for  general  State.  County. 
School  and  Road  taxes  sfiall  be  paramount,  upon  all  the  lands  against 
which  such  taxes  shall  be  levied  as  Is  provided  In  this  Article." 

Under  said  statute.  State  and  County  taxes  being  paramount  and 
superior  liens  to  the  Drainage  District  taxes,  said  Drainage  District  taxes 
were  cut  off  and  canceled  on  June  9.  1939.  by  operation  of  the  Murphy 
Act.  and  the  State  Is  entitled  to  the  entire  award  for  the  taking  of  said 
lands,  with  the  possible  exception  of  maintenance  taxes,  to  which  ref- 
erence is  hereafter  made. 

5.  Because  the  c-nly  taxes  which,  in  my  opinion,  the  Drainage  Dis- 
trict is  entitled  to  have  paid  out  of  the  award  for  said  lands  appraised  at 
$41,532.00.  are  the  maintenance  taxes  pro^'ided  for  by  Section  1139  Re- 
vised General  Statutes.  1920.  as  amended  by  Chapter  9129,  Acts  of  1933, 
which  were  levied  after  the  passage  of  Chapter  12040.  Acts  of  1927.  which 
last  Act  made  Drainage  taxes  of  equal  dignity  with  the  lien  for  State  and 
County  taxes.  Such  maintenance  taxes  under  said  1923  Act  are  subject 
to  be  used  for  the  payment  of  State  and  County  taxes  on  lands  purchased 
or  owned  by  said  Drainage  District. 

GENEBAL  TAXATION  PROVISIONS 

March  27,  1941.— 041-169. 

SOLDIERS'    AND    SAILORS'   CIVIL   RELIEF   ACT    OF    1B40— 

APPUCATION 

QimsnON:  Is  it  necessary  for  a  person  to  be  a  citizen  of  the  State 
of  Florida  to  be  entitled  to  the  benefits  of  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  1940  and  should  an  affidavit  that  a  person  is  in  military 
service  state  also  that  the  service  man  is  a  citizen  of  the  State  of  Florida? 

To  Hon.  Luther  W.  Cobbey.  Countj/  Attorney.  Hillsborough  County.  Tampa. 
Florida: 

Section  500  of  Article  Five  of  the  Soldiers'  and  Sailors'  ClvU  Relief 
Act  of  1940.  makes  no  provision  with  regard  to  where  the  person  called 
into  military  service  may  have  his  citizenship.    It  stmpty  provides: 

"The  provisions  of  this  section  shall  apply  when  any  taxes  or  assess- 
ments, whether  general  cr  special,  fatllng  due  during  the  period  of  mili- 
tary service  in  respect  of  real  property  owned  and  occupied  for  dwelling, 
agricultural,  or  business  purposes  by  a  person  in  military  service  or  his 
dependents  at  the  tommencement  of  his  period  of  military  service  and 
still  so  occupied  by  his  dependents  or  employees  are  not  paid." 

It,  therefore,  does  not  appear  to  me  that  it  wtTuld  be  necessary  for  a 
person  to  be  a  citizen  of  the  State  of  Florida  to  be  entitled  to  the  benefit 
of  the  provision  of  this  Section  provided  he  otherwise  qualifies. 
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You  request  me  to  advise  you  just  how  far  "owns  and  occupies" 
should  be  interpreted  in  including  property  owned  by  a  man  in  the 
service.     You  state: 

"For  instance,  could  he  own  a  house  and  lot  in  Hillsborough  County 
and  a  place  of  business  in  Pinellas  County  and  have  the  taxes  on  both 
of  them  held  up  luitil  after  he  returned  from  service." 

It  is  my  opinion  that  in  the  instance  you  mention,  it  would  be 
proper  for  him  to  be  accorded  the  benefits  of  the  Act  above  referred  to 
provided,  as  to  the  house  and  lot  in  Hillsborough  County,  it  was  at  the 
commencement  of  his  period  of  military  service  and  still  is  occupied  by 
hla  dependents;  as  to  the  business  property,  provided  it  was  used  for  hii 
business  purposes  at  the  commencement  of  his  military  services  and  is 
stili  being  used. for  such  purposes  by  his  employees, 

I  do  not  believe  the  location  of  the  dwelling  house  or  the  business 
house  of  a  person  in  military  service  has  anything  to  do  with  his  being 
entitled  to  the  benefit  of  the  provisions  of  the  said  Soldiers'  and  Sailors* 
Civil  Relief  Act  of  1940. 

TAX  ASSESSMENTS  AND  SAI^S 

April  17,  1942.— 042-194. 

DELINQUENT  TAXES— COMPUTATION  OF  INTEREST— ADVERTISE- 
MENT 

QUESTION:  fD  Should  the  interest  rate  on  delinquent  taxes  be 
added  for  the  sixty -six  f66>  days  from  May  1st  to  July  6th,  which  would 
amount  to  3  3/10%? 

(2)  wm  the  dates  June  12th,  19th,  26th  and  July  3rd  comply  with 
the  law  for  the  advertising  or  should  there  be  28  days  between  the  first 
advertisement  and  the  sale? 

To  Hon.  Murray  Sams,  State  Attorney,  DeLand.  Florida: 

Answering  same  seriatim  the  reply  is  in  the  afllrmatlve. 

(1)     See  Section  11,  Chapter  20722,  Acts  of  1941. 

(2>  See  Watson,  et  al.  versus  Beacon  Operating  Co.,  Inc.,  154  So. 
866,  wherem  the  court  held; 

"The  provision  that  notice  should  be  published  once  each  week  for 
four  consecutive  weeks  certainly  does  not  mean  that  it  should  be  pub- 
lished at  least  28  days  prior  to  the  date  of  sale." 

TAX  ASSESSMENTS  AND  SAIfS 
November  18,  1941. — 041-652. 

NAPOLEON  B.   BROWARD  DRAINAGE   DISTRICT— REDUCTION    OP 

MILLAGE 

QUESTION:  Does  Section  54  of  Chapter  20722,  Acts  of  1941  require 
a  proportionate  reduction  m  the  one  miU  tax  levied  by  the  LeRisIature 
by  Chapter  11861,  Acts  of  1927?  '  ="•"'1"^ 

To  Hon.  Spessard  L.  Holland,  Gfyvemor: 

The  same  situation  exists  in  this  instance  as  in  the  Everglades  Drain- 
age District,  and  this  question  is  ruled  by  my  opinion  of  September  6, 
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1941,  regarding  the  Everglades  Drainage  District  Maintenance  Tax. 
Cbapter  2065 S,  Laws  of  Florida.  Acts  of  1941,  levies  the  maintenance  tax 
that  I  had  under  consideration  in  the  Everglades  Drainage  District. 
Chapter  11861  levies  an  annual  tax  of  one  mill  in  the  Napoleon  B.  Brow- 
ard Drainage  District. 

In  answering  your  question  regarding  the  Everglades  Drainage  Dis- 
trict, I  said  that  Section  54,  of  Chapter  20722.  did  not  require  a  reduc- 
tion in  the  mlllage  levied  by  Chapter  20658,  Acts  of  1941,  lor  the  reason: 

"Section  54  of  Chapter  20722,  contemplates  that  the  governing  board 
or  authority  of  all  taxing  districts  whose  taxes  are  assessed  on  the  tax 
rolls  prepared  by  the  county  tax  assessors  shall,  lor  the  years  1941-1942 
and  1942-43,  reduce  mlllages  to  be  levied  for  those  years  from  the  millages 
levied  for  the  fiscal  year  1940-41,  proportionately  to  the  incrwise  of  the 
ratio  of  assessed  value  to  the  full  cash  value. 

"Reduction  of  millage  contemplated  in  Section  54  Is  tied  to  assess- 
ment rolls  prepared  on  &  basis  of  full  cash  value,  and  to  taxing  authorities 
of  taxing  districts,  'whose  taxes  are  assessed  on  the  tax  roll  prepared  bj/ 
the  cotintti  assessor.'  The  Assessment  in  Section  7  of  Chapter  20658,  being 
the  one-half  mill  administration  tax  for  the  Everglades  Drainage  Dis- 
trict, is  not  upon  a  taxing  district's  property  'whose  taxes  are  assessed 
on  the  tax  roll  prepared  by  the  county  assessor,'  but  on  the  contrary  the 
tax  assessment  of  the  district  for  administration  purposes  of  a  one -half 
mill  is  made  in  Section  7  of  Chapter  20658  by  the  legislature  Itself,  and 
there  is  no  tax  roll  prepared  by  anybody  constituting  the  basis  of  the 
record  of  this  assessment." 

I,  therefore,  answer  your  question  in  the  negative. 

TAX  ASSESSMENTS  AND  SALES 

January  29,  1942.— 042-57. 

SCHOOL  TAXES — COMMISSIONS    FOR    ASSESSING    AND 
COLLECTING 

QUESTION:  How  should  commissions  t)e  computed  and  paid  for 
assessing  and  collecting  the  following  school  taxes:  (1)  county  general 
fund  taxes;  '2)  district  current  fund  taxes,  and  i3>  district  Interest  and 
sinking  fund  taxes? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

The  computation  of  such  taxes  is  g«vemed  by  Chapter  20936.  Laws 
of  Florida,  1941,  in  counties  having  a  population  of  40,000  or  less,  accord- 
ing to  the  last  federal  census,  and  by  Chapter  17876,  Laws  of  Florida, 
1937,  in  larger  counties.  Besides  these  two  general  acts,  there  are  a 
number  of  special  acts  relating  to  particular  counties,  none  of  which 
concerns  Columbia  County,  the  county  mentioned  In  your  inquiry.  In  the 
second  part  of  my  opinion  to  you  of  August  15,  1941.  I  explained  the 
method  of  computing  school  taxes  under  Chapter  20936,  Laws  of  Florida, 
194'l.  The  same  method  is  prescribed  under  Chapter  17876,  Laws  of 
Florida,  1937. 

The  payment  of  commission  for  assessing  and  collecting  school  taxes 
is  also  governed  by  the  same  statutes.  Chapter  17876.  Laws  of  Florida, 
1937  and  Chapter  20936,  Laws  of  Florida,  1941,  both  provide  that  the 
"commissions  for  assessing  and  for  collecting  the  county  taxes  shall  be 
audited  and  paid  by  the  Boards  of  County  Commissioners  of  the  several 
Counties  of  this  State,"  Inasmuch  as  no  special  reference  Is  made  to 
county  general  school  fund  taxes,  th^e  acts  contemplate,  in  my  opinion, 
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that  commissionB  for  assessing  and  collecting  such  taxes  must  be  paid 
by  the  Boards  of  County  Commissioners  from  funds  under  their  control. 

The  same  acts  provide: 

"The  commissions  for  assessing  and  for  collecting  all  Special  School 
District  taxes  shall  be  audited  by  the  Board  of  Public  Instruction  of 
each  respective  county  and  taken  out  of  the  funds  of  the  respective  Spe- 
cial School  Districts  under  its  control  and  allowed  and  paid  to  the  said 
Tax  Assessors  f&T  assessing  such  taxes  and  to  the  tax  collectors  for  col- 
lecting such  taxes;  .  .  ." 

Accordingly,  the  County  Board  of  Public  Instruction  must  pay  the 
commissions  for  assKsing  and  collecting  district  fund  taxes  and  district 
interest  and  sinking  fund  taxes  out  of  the  funds  of  the  school  district  for 
which  these  taxes  are  assessed  and  collected. 

TAX  ASSESSMENTS  AND  SAIfS 

February  13,  1941.— 041-31. 

TAX  ASSESSORS   AND  COLLECTORS— COMMISSIONS 

QUESTION:  Various  taxing  units  are  indebted  to  former  retiring 
tax  assessors  and  collectors,  which  indebtedness  will  be  paid  during  the 
current  and  subsequent  years.  Should  such  indebtedness,  representing 
commissions  earned  by  such  oEQcers  during  their  tenure  of  office  be  con- 
sidered inccme  for  the  year  in  which  received,  if  such  officials  had  not, 
respectively,  received  the  maximum  compensation  allowed  for  prior  yeiu^, 
and  what  period  of  time  constitutes  a  "year"  as  used  in  the  statutes  limit- 
ing fee  officers'  compensation? 

To  Han.  W.  M.  Wainwright,  State  Auditor: 

I  find  that  this  Department  has,  imder  a  previous  administration, 
rendered  an  opinion  to  the  effect  that  the  "year"  means  a  calendar  year, 
beginning  each  January  1st  and  ending  the  following  December  31st.  and 
admitting  the  possibihty  of  confusion,  arising  from  any  effort  to  interpret 
Chapter  17876,  Acts  of  1937. 

That  confusion  has  been  created  is  apparent  when  one  attempts  to 
reconcile  the  provisions  of  the  named  statute  with  what  must  have  been 
the  intent  of  the  sponsors  of  this  legislation  and  the  reasonableness, 
justice  and  practicability  of  its  operation  if  Uterally  construed. 

However,  I  am  of  the  view  that  the  principal  difQculty  is  attributable 
to  the  definition  given  the  word  "year"  in  the  previous  opinion  referred 
to,  coupled  with  a  too  literal  and  technical  interpretation  of  those  pro- 
visions obviously  intended  for  the  benefit  of  the  officials  in  the  matter 
of  compensation,  with  the  added  failure  to  anticipate  the  situation  wWch 
now  confronts  ycur  Department;  i.  e.,  the  calculation  of  income  to  which 
retiring  officers  are  entitled.  The  last  named  deficiency,  with  due  re- 
spect, is  readily  understandable  because  none  had  had  occasion  to  apply 
the  statute  to  conditions  surrounding  the  ending  of  a  term  of  office,  as 
is  now  the  case. 

Without  undertaking  to  deal  at  length  with  the  matter  of  years  and 
cycles  of  years  as  legally  contemplated,  it  is  my  considered  opinion  that 
the  word  "year"  as  used  in  the  statutes  limiting  the  compensation  which 
•certain  officials  whose  offices  are  what  are  commonly  called  "fee  offices" 
are  entitled  to  receive  is  to  be  treated  as  that  period  of  time  beginning  on 
the  first  day  of  the  term  of  office,  the  terms  running  in  cycles  of  two  years 
:beginning  vn  the  Tuesday  after  the  first  Monday  in  January,  1889,  and 
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in  cycles  ol  four  years  begrlnnlng  on  the  corresponding  Tuesday  tn  Jan- 
uary ol  1917  and  each  lourth  year  thereafter,  the  last  and  fourth  year 
being  of  three  hundred  and  sixty -five  days,  more  or  less,  as  the  case 
may  be. 

I  am  of  the  further  opinion  that  commissions  to  which  such  retiring 
ofBcials  are  entitled  and  which  have  not  been  paid  should  be  considered 
as  income  for  the  year,  as  above  defined,  in  which  earned. — as  to  assess- 
ors, when  assessed,  and  as  to  collectors,  when  collected.  In  every  case 
within  the  maximum  income  allowed  such  officials. 

In  other  words,  a  tax  assessor,  whose  duties  are  comiAete  for  any 
glTCO  year  wh&x  the  tax  roll  for  that  year  is  turned  over  to  the  tax  col- 
lector, has  become  entitled  to  the  compensation  allowed  him  by  law. 
When  that  compensation  is  actually  paid  to  him  Is  immaterial  and  de- 
pends upon  other  conditions  in  which  he  is  in  no  sense  responsible. 

The  case  of  a  tax  collector  is  different,  in  that  his  compensation  Is 
based  upon  collections.  His  right  to  commissions  accrues  only  upon 
collection  and  the  exact  amount  thereof  is  not  ascertainable  until  the 
book  is  finally  closed  and  settled  for,  which  event,  under  the  law,  is  sup- 
posed to  precede  the  turning  over  to  him  of  a  new  tax  roll.  Twt  collec- 
tors' commissions,  therefore,  become  payable  in  the  year  in  which  the 
same  are  earned  by  collection,  as  above  stated,  and  should  be  go  cal- 
culated in  the  matter  of  income  as  affecting  the  annual  compensation  to 
which  such  officials  are  entitled. 

TAS:  ASSE8SNENTB  AND  SALES 

June  26,  1941.— 041-345. 

TAX  ASSESSORS  AND  COLLECTORS— COMMISSIONS 

QUESTION:  The  law  aUows  the  Tax  Collector  a  commission  of  2% 
for  the  collection  of  drainage  taxes.  In  many  districts  wliich  have  been 
refinanced  as  to  bonded  Indebtedness  through  Reconstruction  Finance 
CorporatiuQ  a  reduction  in  the  face  amount  of  drainage  taxes  payable 
for  certain  years  has  been  allowed  to  the  property  owners.  In  this  dis- 
trict the  reduction  allowed  for  certain  years  has  been  8S%  and,  in  other 
words,  the  property  owner  has  been  permitted  to  pay  for  such  years  at 
the  rate  of  15<  upon  the  dollar  of  the  face  amount  of  taxes  due.  Is  the 
tax  collector  allowed  a  commission  of  2rc  upon  the  face  amount  of  the 
tax  bill  or  a  commission  of  2%  upon  actual  amount  of  cash  collected? 

To  Mes$T$,  Mitchell,  Smith  A  MitcheU,  Attomei/s-at~Lato,  Vero  Beach.  Fta.: 

The  bm  that  would  have  authorized  me  to  give  opinions  to  county 
officials  did  not  beccmie  a  law.  I,  therefore,  can  only  advise  you  unoffi- 
cially in  the  matter. 

I  believe  that  your  question  is  fully  answered  by  Section  1  of  Chapter 
17876,  Acts  of  1937.    This  Section  provides: 

,  "The  Tax  Assessors  of  the  several  coimtles  of  the  State  of  Florida 
shall  be  entitled  to  receive  upon  the  amount  of  all  taxes  assessed,  and 
the  Tax  Collectors  of  the  several  counties  of  the  State  of  Florida  shall 
be  entitled  to  receive  upon  the  taxes  collected,  each  respectively,  the  follow- 
ing commission  ..." 

Under  same,  I  am  of  the  opinion  that  the  Tax  Collectors  are  only 
entitled  to  receive  a  commission  upon  the  amount  of  the  taxes  actually 
collected.  I  imderstand  that  where  this  question  has  arisen  in  the  past, 
the  tax  collectors  have  only  charged  a  commission  upon  the  amount 
actually  collected. 


178  BIE^fNlAL  REPORT  OP  THE  ATTORNEY  GENERAL 

TAXATION  AND  FINANCE — Tax  Assessments  and  Sales 

TAX  ASSESSMENTS  AND  SALES 

July  3,   1941.— 041-354. 

TAX  ASSESSORS  AND  COUL-ECTORS— COMMISSIONS 

QUESTION:  "Chapter  20936,  Acts  of  1941,  provides  that  in  counties 
whose  assessed  valuaticai  is  less  than  $10,000,000.00  the  county  tax  assess- 
ors and  tax  collectors  shall  be  entitled  to  commissions  for  assessing  and 
collectingr  taxes,  respectively,  10%  on  the  first  $3,000.00,  5%  on  the  next 
$5,000.00,  and  3%  on  the  balance  of  such  assessments  or  collections," 

When  are  the  collectors  and  assessors  entitled  to  start  collecting 
commissions  under  the  provisions  ot  this  Act? 

To  Hon,  W.  M.  WainwTight,  State  Auditor: 

In  Section  3  it  is  provided  that  the  Act  take  effect  immediately  upon 
its  becoming  a  law  with  or  without  the  Governor's  approval.  This  Act 
became  a  law  on  Jime  13th,  1941. 

I  am,  therefore,  of  the  opinion  that  all  tax  assessors  are  entitled  to 
commissions  as  provided  in  said  Act  upon  all  taxes  assessed  subsequent 
to  the  effective  date  of  said  Act,  and  that  all  tax  collectors  are  entitled 
to  commissions  as  provided  in  said  Act  on  all  taxes  collected  subsequent  to 
the  effective  date  of  said  Act. 

TAX  ASSESSHmNTS  AND  8AMMS 

August  15,  1941.— 041-453. 

TAX  ASSESSORS  AND  COLLECTORS — COMMISSIONS 

QUESTION:  (1)  Are  the  commissions  and  rate  of  compensation 
for  Tax  Assessors  and  Tax  Collectors  from  taxes  assessed  and  collected 
for  school  purposes  regulated  entirely  by  Chapter  17876,  Laws  of  Florida. 
Acts  of  1937,  and  Chapter  20936,  Laws  of  PlOTida,  Acts  of  1941? 

(2)  Are  Assessors  and  Collectors  entitled  to  (a)  commissions  at  10 
per  cent  on  the  first  $5,000  of  all  school  taxes  collected  in  the  county  or 
(b)  10  per  cent  on  the  first  $5,000  of  county  school  taxes  collected  and, 
likewise,  to  commissions  at  the  rate  of  10  per  cent  on  the  first  $5,000  of 
school  district  taxes  collected  or  tc)  10  per  cent  on  the  first  $5,000  of 
county  school  taxes  collected  and  to  10  per  cent  on  the  first  $5,000  of  school 
district  taxes  collected  in  each  district  or  (d)  to  a  commission  of  10  per 
cent  on  the  first  $5,000  of  county  school  taxes  collected,  10  per  cent  on  the 
first  $5,000  collected  from  each  district  for  the  district  current  fund  and, 
likewise,  to  10  per  cent  for  the  first  $5,000  collected  in  each  district  for 
the  district  interest  and  sinking  fund? 

(3)  Is  the  rate  of  commission  on  the  second  $5,000  to  be  deter- 
mined in  accord^ice  with  this  same  principle,  and  similarly,  is  the  rate 
of  commission  on  any  additional  amount  above  the  second  $5,000  to  be 
determined  in  accordance  with  this  same  principle? 

(4)  Is  the  schedule  of  commissions  for  Tax  Assessors  and  Collectors 
as  set  forth  below  correct  for  all  counties : 

10%  on  the  first  $5,000. 
5%  on  the  next  $5,000. 

In  counties  with  less  than  $26,000  assessed  valuation,  the  rate  shall 
be  10%  on  the  first  $10,000,  10?t  on  the  next  $10,000  for  assessing  and 
collecting  State  taxes. 
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2%  on  any  other  assessments  or  collections  except:  In  counties  with 
an  assessed  valuation  of  less  than  $10,000,000  the  rate  on  additional  assess- 
ments or  collections  shall  be  3%. 

(5)  Are  Collectors  entitled  to  commissions  only  on  the  taxes  col- 
lected during  the  current  year  or  may  they  receive  commissions  on  de- 
linquent taxes,  such  as  on  delinquent  railroad  or  utility  taxes  collected 
through  the  ofHce  of  the  Comptroller? 

To  Hon.  Colin  English,  Superintendent  of  Public  iTtstruction: 

<1)     The  Act  Itself  answers  this  question.    I  quote: 

"This  Act  shall  not  apply  to  any  county  having:  a  population  of 
more  than  40.000  according  to  the  last  Federal  census." 

I  might  also  add  that  even  In  such  counties  If  there  is  a  special  act 
covering  this  matter,  the  following  language  of  this  Chapter  is  applicable ; 

"Nothing  contained  in  this  Act  shall  abrogate,  modify,  change  or 
repeal  any  local  or  special  law  under  which  any  county  tax  collector  or 
tax  assessor  Is  compensated  as  such  tax  collector  or  tax  assessor." 

(2)  This  question  is  answered  by  Section  1  of  this  Act  which 
provides: 

"That  the  tax  ass^sors  of  the  several  counties  of  the  State  of  Florida 
shall  be  entitled  to  receive  upon  the  amount  of  all  taxes  assessed,  and 
the  tax  collectors  of  the  several  counties  of  the  State  of  Florida  shall  be 
entitled  to  receive  upon  the  taxes  collected."    < Emphasis  supplied.) 

Therefore,  assessors  and  collectors  are  only  entitled  to  receive  the 
commissions  specified  based  upon  the  total  taxes  assessed  or  collected  as 
the  case  may  be  and  not  upon  individual  assessment  of  taxes  for  specific 
purposes. 

C3)     The  above  also  answers  Question  <3). 

(4)  In  reply  I  wish  to  advise  that  my  answer  to  Questl(»i  (1)  an- 
swers this  question  except  I  might  add  that  in  addition  to  a  population 
of  less  than  40,000  the  total  assessed  value  must  be  less  than  $10,000,000. 
in  which  event  the  commission  is  3%  instead  of  2%  in  those  countira 
where  the  assessed  value  is  less  than  $10,000,000.  I  might  also  call  your 
attention  to  the  fact  that  there  is  no  county  in  the  State  of  Florida  with 
an  assessed  valuation  of  less  than  $26,000.  This  was  apparently  an  error 
upon  the  part  of  the  draftsmen  of  the  bill.  That  particular  part  would, 
therefore,  be  of  no  Importance. 

(5>  This  Office  has  repeatedly  held  that  tax  collectors  are  not  en- 
titled to  any  commissions  upon  the  collection  of  delinquent  railroad  taxes. 
Utility  taxes  are  not  collected  by  the  tax  collectors  but  are  collected  by 
the  Comptroller. 

TAX  ASSESSMENTS  AND  SALES 
November  21,  1941. — 041-679. 

TAX  ASSESSORS  AND  COLLECTORS— COMPENSATION 

QUESTION:     What  do  the  provisions  of  Chapter  20431,  Acts  of  1941 ' 
provide  in  regard  to  payment  of  compensation  to  Tax  Assessors  and 
Collectors? 

To  Hon.  Bryan  Willis.  State  Auditor: 

This  Act  governs  the  compensation  for  those  ofSclals  for  the  entire 
year  of  1941  and  consequently  the  amounts  received  for  1941  under  the 
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previous  Act  should  be  credited  against  the  amounts  payable  under  the 
provisions  of  Chapter  20431,  upon  the  basis  of  the  commissions  due  from 
January  1,  1941,  at  the  rates  provided  in  Section  2  of  the  Act.  The  com- 
missions on  the  County  General  School  Fund  shcuid  be  collected  from 
the  Board  of  Public  Instruction,  which  should  assume  the  payment  of 
such  commissions  from  Janimry  1,  1941. 

As  I  construe  Chapter  20431,  commissions  should  be  first  received 
in  accordance  with  Section  2,  and  if  such  commissions  are  not  sufficient 
to  pay  the  amount  of  compensation  provided  in  Section  1,  then  the  bal- 
ance may  be  paid  out  of  the  funds  received  from  or  through  the  Federal 
Government  in  accordance  with  the  provisicwis  of  Section  3,  M  the  com- 
missions under  Section  2  and  the  Federal  funds  under  Section  3  are 
insuiBcient  to  pay  the  compensation  provided  in  Section  1,  then  the 
deScit  would  become  a  general  obligation  to  be  paid  by  the  Board  of 
County  Commissioners,  which  obligation  would  seem  to  be  properly 
includable  in  the  county  budget  for  the  succeeding  year.  If  the  com- 
missions received  should  be  insufflcient,  the  commissions  due  by  the  Board 
of  County  Commissioners  or  the  Board  of  PubUc  Instruction  should  be 
taken  into  account  before  the  deficit  is  made  up  by  the  receipts  from 
the  Federal  Government. 

In  rendering  this  opinion,  I  do  not,  of  course,  pass  upon  the  con- 
stitutionality of  Chapter  20431. 

TAX  ASSESSMENTS  AND  SALES 

July  16,  1942.— 042-387. 

TAX    ASSESSORS    AND    COLLECTORS — COMPENSATION    FOR 
COLLECTION  EVERGLADES  DRAINAGE  DISTRICT  TAXES 

QUESTION:  What  law  governs  the  compensation  to  be  paid  county 
tax  assessors  and  collectors  for  their  services  in  connection  with  the 
assessment  and  collection  of  Everglades  Drainage  District  taxes? 

To  Hon,  K.  M.  Tferoop,   Treasurer,   Everglades  Drainage   District,   1107 
Biscayne  Building,  Miami,  Florida: 

In  1937  the  Legislature  of  Florida  enacted  Chapter  17876,  being  an 
Act  designatmg  and  fixing  the  compensation  of  the  tax  assessors  and 
tax  collectors  of  the  several  ecrunties  of  the  State  of  Florida.  This  Act 
fixed  a  schediile  of  fees  to  be  paid  tax  assessors  and  collectors  for  assess- 
ing and  collecting  all  State,  County,  Special  School  Districts,  and  all 
other  tax  district  taXes.  general  and  special,  provided  by  law  to  be  as- 
sessed by  the  assessors  and  collected  by  the  collectors,  excluding  errors. 
Section  4  of  this  Act  repealed  all  laws  and  parts  of  laws  in  conflict  with 
Its  provisions. 

In  the  case  of  Crooks,  et  al.  vs.  State,  ex  rel.  Pierce  County  Tax 
Assessor,  194  So.  237,  the  Supreme  Court  of  Florida  considered  the  ques- 
tion of  whether  Chapter  17876,  Acts  of  1937,  superseded  and  repealed 
Chapter  18538,  Special  Acts  of  1937,  which  was  a  special  act  fixing  the 
amount  of  compensation  to  be  paid  the  county  tax  assessor  of  St.  Lucie 
County,  Florida,  for  his  services  in  connection  with  the  assessment  of 
Port  Pierce  Fort  District  taxes,  the  Fort  Pierce  Part  District  being  a 
Special  Tax  District,  the  limits  of  which  were  co-extensive  with  the  limits 
of  St.  Lucie  County. 

In  its  opinion,  the  Court  stated: 

"It  appears  that  the  Legislature  Intended  by  the  enactment  of 
Chapter  17876,   supra,   a   general  revision   of  the  compensation   of  tax 
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assessors  at  the  different  counties  of  Florida,  and  at  the  same  time 
define  their  duties  and  services,  and  in  the  same  Act  clearly  set  forth 
the  taxing  units  of  the  counties  where  they  are  required  to  render  services. 
The  Acts  are  remignant  and  irreconcilable  in  many  important  details 
and  it  is  clear  that  the  Lieglslature  intended  to  repeal  all  laws  and  parts 
of  laws  in  conflict  with  or  repugnant  to  Chapter  17876,  and  in  so  doing 
repealed  Chapter  18538.  Special  Acts  of  1937.  Laws  of  Florida.  See  State 
ex  rel.  First  Savings  Si  Trust  Co,  of  Tampa  v,  Sholtz,  125  Fla.  361,  169  So, 
849;  Langston  v.  Lundsford,  122  Fla.  813,  165  So.  898;  Sanders  v.  Howell. 
73  Fla.  563,  74  So.  802;  State  ex  rel.  D'Alemberte  v.  Sanders,  79  Pla.  835. 
85  So.  333;  Stewart  v.  DeLand-I^ke  Helen  S.  R.  &  B.  Dist..  71  Fla,  158, 
71  So.  42;  State  v.  Southern  Land  &  Timber  Co.,  45  Pla.  374,  33  So,  999." 

It  is  clear  therefore  that  Chapter  17876,  Acts  of  1937,  was  intended 
to  cover  the  entire  Seld  of  the  compensation  to  be  allowed  tax  assessors 
and  tax  collectors  of  the  several  counties  of  the  State  of  Florida  for 
ttieir  services  in  connection  with  the  assessment  and  collection  of  State, 
County,  and  District  taxes,  and  repealed  all  repugnant  or  conflicting 
laws,  general  or  special. 

This  Act  was  amended  by  Chapter  20936,  Laws  of  Florida,  Acts  of 
1941,  by  changing  in  part  the  amount  of  commissions  to  be  paid  assessors 
and  collectors  in  counties  having  certain  named  assessed  valuaticHis  and 
by  adding  thereto  Section  1-A,  which  is  as  foUows: 

"Section  1  A.  Nothing  contained  In  this  Act  shall  abrogate,  modify, 
change  or  repeal  any  local  or  special  law  under  which  any  County  Tax 
Collector  or  County  Tax  Assessor  is  compensated  as  such  Tax  CoUectfK' 
or  Tax  Assessor." 

The  1941  Act  further  provided  that  its  provisions  did  not  apply  to 
any  county  having  a  population  of  more  than  40,000  according  to  the 
last  Federal  census.  These  Acts,  together  with  others  relating  to  the 
sam.e  subject,  have  been  revised  and  now  appear  as  Section  193.65,  Florida 
Statutes  1941,  It  appears  from  the  revision  that  all  counties  in  the  State 
are  divided  into  two  classes,  those  having  a  population  of  40.000  or  less, 
and  those  having  a  population  at  more  than  40,000,  for  the  purpose  of 
determining  the  amount  of  compensation  to  which  county  tax  assessors 
and  collectors  are  entitled. 

It  is  my  opinion  that  the  provisions  of  Section  193,65,  Florida  Statutes 
1941,  are  ccntrolllng  and  fix  the  amount  of  compensation  to  which  county 
tax  assessors  and  collectors  are  entitled  for  assessing  and  collecting  Ever- 
glades Drainage  District  Taxes,  in  the  absence  of  Special  legislation 
dealing  with  the  subject  subsequent  to  the  enactment  of  Chapter  17876, 
Acts  of  1937. 

TAX  ASSESSMENTS  AND  SALES 

September  17,  1942.— 042-445. 

TAX  COLLECTOR — CHARGES— PUBLISHING  TAX  SALE  LIST 

QUESTION:  Etoes  Section  11  of  Chapter  20722.  Acts  of  1941,  consti- 
tute authority  for  the  Board  of  Administration  to  pay  from  interest  and 
siijking  funds  applicable  to  countywide  and  special  road  and  bridge, 
districts,  the  charges  of  Tax  Collectors  for  publishing  the  tax  sale  Ust 
for  1941  taxes  against  countywide  and  special  road  and  bridge  district 
bonds  administered  by  the  Board  of  Administration? 

To  Hon.  J.  Edurin  Larson,  State  Treasurer: 

I  construe  the  statute  cited  as  requiring  such  charges  as  are  incident 
to  countywide  bond  issues  to  be  paid  out  of  the  general  revenue  fund  of 
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the  county,  but  that  such  as  are  incident  to  special  road  and  bridge 
district  bond£  are  payable  out  of  the  proceeds  of  ad  valorem  tax  levies 
to  service  the  district  bonds. 

TAX  ASSESSMENTS  AND  SAI^S 

April  2,  1942.— 042-151. 

TAX    COLLECTOR — COLLECTION    AND    CANCELLATION   OP    TAXES 

QUESTION:  In  the  year  1927,  taxes  were  levied  against  thi^e  lots 
now  in  local  possession.  The  assessment  was  in  the  form  of  an  inter- 
lineation between  two  otlier  assessments,  and  for  some  reason  or  other 
one  of  my  predecessors  in  office  failed  to  advertise  the  property  in  the 
Tax  Sale  for  that  year,  (aid  consequently  no  certificate  was  Issued.  Tlie 
land  sold  for  taxes  for  the  year  1928  and  thereafter  for  a  period  of  years 
until  1935,  when  the  certificates  were  purchased  by  an  individual  and 
foreclosed.  The  Clerk  made  a  certificate  covering  1928  taxes  and  sut}5e- 
quent  omitted  taxes,  and  I  am  quite  sure  the  party  purchasing  the  tax 
certificates  were  under  the  impression  that  they  were  cleaning  up  all 
taxes  against  the  property. 

As  the  record  now  stands,  the  property  is  clear  except  for  the  1927 
tax.  The  landowner,  because  of  the  fact  that  no  certificate  was  issued, 
was  not  able  to  avail  himself  of  the  several  acts  available  under  the  many 
tax  relief  measures  of  the  past  several  years.  The  land  is  unimproved, 
but  the  tax  is  very  high  due  to  the  fact  that  in  1927  Sarasota  property- 
was  stOl  suffering  from  boom-time  valuaticms.  The  land  owner  cannot 
redeem  the  property  from  the  Clerk's  office,  because  no  tax  certificate 
was  Issued  and  turned  over  to  him. 

a)  Has  the  Tax  Collector  authority  to  collect  taxes  levied  for  1927 
where  no  certificate  was  issued  or  was  the  tax  lien  cancelled  by  Chapter 
20961,  Acts  of  1941? 

(2)  Could  the  Tax  Collector  advertise  the  property  for  sale  for 
delinauent  taxes? 

To  Hon.  Chas.  O.  Strohmeyer,  Tax  Collector,  Cortnty  of  Sara$ata,  Sara- 
sota, Florida:  I 

(1>  1  wish  to  advise  that  it  Is  possible  that  the  tax  lien  therein  was 
cancelled  by  Chapter  20981,  Acts  of  1941.  I  suggest  that  you  ascertain 
all  of  the  facts  and  then  you  can  determine  whether  or  not  Chapter 
20981  applies.  If  you  have  any  doubt  in  that  respect  the  Comptroller 
can  probably  be  of  assistance  to  you. 

(2)  If  this  Chapter  does  not  apply  I  am  of  the  opinion  that  It 
would  be  proper  for  you  to  collect  the  taxes,  without  interest  or  penalty, 
since  under  the  old  law  interest  and  penalty  did  not  start  until  the  tax 
certificate  issued,  or  you  could,  after  proper  advertisement,  hold  a  supple- 
mental sale  and  issue  a  tax  certificate. 

TAX  ASSESSMENTS  AND  SALES 

April  15,    1941.— 041-197. 

TAX    COLLECTOR— LEVY    UNDER    WARRANT 

QUESTION:  A  tax  collection  warrant  was  issued  in  Dade  County 
against  R.  C.  Huffman  Construction  Company  by  Hon.  Hayes  Wood,  Tax 
Collector  of  Dade  County.  Mr.  Wood  desires  a  levy  made  against  per- 
sonal  property   of  this  company   in  Pinellas  County.     Is  the  sheriff   of 
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Pinellas  County  authorized  to  levy  upon  property  under  a  tax  collection 
warrant  i&sued  trma  another  county  and  then  proceed  with  sale  to  satisfy 
that  warrant? 

To  Hon.  Todd  Tucker,  Sheriff,  PineUas  Cotiitty,  Clearwater,  Florida: 

Unless  there  is  a  statute  covering  this  subject,  of  course,  there  would 
be  no  authority  for  you  to  proceed  in  the  matter.  The  only  statute  I 
have  been  able  to  find  Is  Section  958.  Compiled  General  Iaws  of  1927, 
which  provides: 

"Attachment  of  personalty  in  case  of  r«m>val;  assessment  a  lien 
on  property;  taxes  assessed  a  Judgment. — In  case  any  personal  property 
upon  which  the  taxes  shall  have  been  assessed  Is  removed  from  the 
county  in  which  said  property  was  assessed,  it  shall  be  lawful  for  the 
tax  collector  of  the  county,  by  his  warrant,  to  authorize  the  sherilT  of 
the  county  within  this  State  to  which  such  person  shall  have  removed 
or  in  which  he  shall  reside,  and  such  sheriff  may  proceed  thereon  as 
upon  execution  from  the  circuit  court.  Any  assessment  of  taxes  shaU 
be  a  lien  upon  the  property  assessed  from  the  first  day  of  January  for 
which  year  the  property  is  Uable  to  assessment.  The  tax  collectors  of 
the  several  counties  shall  have  power  to  attach  for  taxes  thereon  any 
personal  property  which  has  been  assessed  at  any  time  before  payment, 
if  be  has  reason  to  believe  that  such  property  is  being  or  has  been  re- 
moved or  disposed  of  so  as  to  prevent  ot-  endanger  the  payment  of  taxes 
thereon  in  the  same  maimer  and  under  the  same  rules  of  law  governing 
attachments  or  debts,  dues  or  demands  in  other  cases;  and  all  taxes 
assessed  upon  either  real  or  personal  property,  from  the  date  of  such 
assessment,  shall  have  all  the  force  and  effect  of  a  judgment  and  execu- 
tion at  law  against  the  owner  of  such  property." 

You  will  note  that  this  statute  Is  only  applicable  to  personal  prop- 
erty upon  which  taxes  shall  have  been  assessed  where  such  personal 
property  has  been  removed  from  the  county  in  which  said  property  was 
assessed.  You  would,  therefore,  not  be  authorized  to  proceed  unless  this 
fact  existed  and  I  think  the  statute  should  be  strictly  followed,  and 
that  you  shcTuld  have  a  warrant  from  the  Tax  Collector  of  Dade  County 
addressed  to  you  as  provided  in  such  Section.  I  do  not  believe  the  pho- 
tostatic copy  mentioned  by  you  in  your  letter  is  sufficient. 


TAX  ASSESSMENTS  AND  SALES 

October  30,  1942.— 042-505. 

TAX    COLLECTOR — LEABIUTY    FOR    CGIINTY     ATTORNEY'S    PEE 

QUESTION:  What  is  the  liabiUty  of  Jay  B.  Starkey,  tax  collector 
of  Pinellas  coimty,  Florida,  for  attorney's  fees  in  the  case  of  Carson  vs. 
Starkey,  lately  pending  in  the  Circuit  Court  of  PineUas  county  and  in 
the  Supreme  Cotut? 

To  Hon.  Bryan  WiUis,  State  Auditor: 

An  examination  of  the  record  in  the  above  entitled  cause  reveals 
that  the  tax  assessor  of  Pinellas  county  assessed  certain  intangible  per- 
sonal property  of  John  F.  Carson  and  Nell  W.  Carson  and  levied  certain 
taxes  against  the  same  on  the  theory  that  it  was  taxable  in  said  county. 
These  cases  ultimately  reached  the  Supreme  Court.  Nothing  appears 
from  the  record  to  indicate  bad  faith  on  the  part  of  Mr.  Starkey  in 
attempting  the  collection  of  the  said  taxes.  The  proceedings  were  clearly 
against  the  tax  collector  in  his  official  capacity  and  not  In  his  individual 
capacity. 
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Under  the  intangible  tax  laws  in  force  when  the  assessment  in  ques- 
tion was  made  and  under  which  it  was  made,  all  intangible  taxes  col- 
lected were  payable  into  the  general  revenue  fund  of  the  state.  No  part 
thereof  was  payable  to  the  county.  The  tax  collector,  when  the  taxes 
were  collected,  received  only  his  fees  for  the  collection  amcTUntinB  to 
about  $22.00. 

If  the  county  should  pay  this  account  from  county  funds  it  would 
be  paying  out  county  funds  for  other  than  county  purposes.  If  the  tax 
collector  paid  it  out  of  the  income  of  his  ofiBce  it  would  amount  to  either 
a  payment  by  the  county  or  by  him  personalty;  depending  upon  whether 
or  not  his  office  received  a  net  annual  amount  in  excess  of  his  salary 
allowed  by  law.  If  the  net  income  of  the  office  was  below  the  salary 
allowed  the  tax  collector  by  law,  payment  of  the  attorney's  fees  WCTild 
reduce  the  collector's  salary  by  the  amount  paid,  and  if  there  were 
excess  fees  to  be  paid  over  ita  payment  would  reduce  the  county's  excess 
fee  fund  by  the  same  amount. 

I  am,  therefore,  of  the  (^pinion  that  the  tax  collector  of  Pinellas 
cotmty  is  not  legally  obligated  to  pay  any  attorney's  fees  alleged  to  have 
been  incurred  in  connection  with  the  above  suits,  unless  he  has  obligated 
himself  by  his  personal  promise.  Pinellas  coiinty  is  not  and  cannot  be 
legally  obligated  to  pay  any  such  attorney's  fees,  as  the  purposes  of  the 
defense  were  not  for  a  county  purpose.  The  excess  fee  fund  of  the 
county,  from  the  tax  collector's  ofBce.  is  likewise  not  legally  obligated 
to  pay  any  such  attorney's  fees,  as  the  payment  from  such  fund  would 
in  effect  be  a  payment  of  county  funds  for  other  than  county  purposes. 

TAX  ASSESSMENTS  AND  SALES 

July  8,  1941.— 041-374. 

TAX  COLLECTOR— TAX  CERTIFICATES  SIGNED  BY  DEPUTY 

QUESTION:  May  tax  certificates  be  signed  by  a  Deputy  Tax 
Collector  or  by  a  facsimile  rubber  stamp  signature  of  the  Tax  Collector? 

To  Hon.  J.  M.  Lee,  Comptroller: 

The  Tax  Collector  may  legally  authorize  his  deputy  to  sign  his  (the 
Tax  Collector)  name  to  a  tax  certificate  or  the  Tax  Collector  may  au- 
thorize the  signing  of  tax  certificates  by  a  facsimile  rubber  stamp  signa- 
ture of  the  Tax  Collector. 

In  the  case  of  Saussy  et  al.  v.  Northern  Inv.  Corporation,  165  So. 
288,  the  exact  question  was  raised  as  to  whether  or  not  the  statutes 
authorize  the  signing  of  a  tax  certificate  by  a  facsimile  rubber  stamp 
signature  of  the  Tax  Collector.  While  this  particular  question  is  not 
discussed  at  any  great  length  in  the  opinion  of  the  coiu-t  in  that  case  I 
procured  the  original  transcript  of  record  and  1  found  that  the  proper 
predicate  was  laid  in  the  lower  court  for  the  raising  of  this  question 
to  the  Supreme  Court.  (See  Page  52  and  76  of  the  transcript  of  record.) 
I  And  on  Page  148  of  the  transcript  of  record  that  assignments  7,  8  and 
9,  11.  12,  13  and  14  raise  tlois  question.  The  lower  court  had  ruled 
against  the  contention  of  the  defendants  that  the  tax  certificates  were 
invalid  for  the  reason  that  the  signature  of  the  tax  collector  was  placed 
upon  them  by  means  of  a  stamp  rather  than  the  tax  collector  personally 
signing  the  same. 

I  have  examined  the  briefs  of  the  respective  parties  in  the  case.  In 
appellants'  brief  question  7  that  was  submitted  to  the  Court  was  as 
follows : 
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"Do  the  statutes  suthorize  the  signing  of  tax  certificates  by  a  fac- 
slmJJe  rubber  stamp  signature  of  the  tax  collector?" 

One  of  the  cases  cited  by  the  appellee  to  sustain  his  contention  that 
it  was  proper  for  the  Tax  Collector  to  authorize  his  signature  to  be 
placed  upon  a  tax  certificate  by  means  of  a  rubber  stamp  was  the 
case  of  Ranger  Realty  Co.  v.  Hetty,  112  Pla.  654,  152  So.  439.  The  Supreme 

Court  in  disposing  of  several  questions  said  that: 

"Some  of  the  questions  argued  by  appellants  in  their  briefs  have  no 
foundation  for  their  consideration  laid  in  the  record  of  what  was  pre- 
sented to  and  ruled  on  by  the  court  below.  PracticaUy  all  of  the  other 
questions  have  heretofore  been  decided  adversely  to  appellants'  conten- 
tion in  the  following  cases  ..." 

And  among  the  cases  cited  by  the  Supreme  Court  was  the  case  of 
R^ager  Realty  Co.  v.  Hefty,  supra,  and  it  is  obvious,  therefore,  that  the 
Supreme  Court  passed  upon  the  question  here  presented,  and  held  that 
it  was  proper  for  the  Tax  Collector  to  authorize  the  signing  at  his  name 
by  a  facsimile  rubber  stamp  signature  of  the  tax  collector.  The  Supreme 
Court  in  ending  said  opinion  said  further: 

"Ttik  decree  appealed  from  is  without  reversible  error,  and  should 
be  affirmed." 

In  view  of  what  I  have  said  above  I  overrule  all  previous  opinions 
of  this  office  to  the  contrary. 

TAX  ASSESSBfENTS  AND  SALES 

September  18.  1942. — 042-452. 

TAX  COLLECTOR^ WARRANT— EXECUTION  AND  SERVICE 

QUESTION:  Where  a  tax  is  levied  on  personal  property  removed 
from  the  taxing  county,  is  Tax  Collector  authorized  to  execute  warrant 
under  Section  958,  CGi.  (Sec.  193.49,  Florida  Statutes,  1941).  and  is 
sheriff  authorized  to  serve  same? 

To  Hon.  Spessard  L.  Holland,  Governor: 

Your  questions  seem  to  be  covered  by  Section  958,  C.GX..;  this  being 
the  applicable  statute  at  the  time  the  tax  warrant  was  issued.  It  sub- 
sequently became  Section  193.49,  Florida  Statutes  1941.    I  quote  the  same: 

"Attachment  of  personalty  in  case  of  removal;  assessment  a  lien  on 
prcTperty;  taxes  assessed  a  Judgment. — In  case  any  personal  property 
upon  which  the  taxes  shall  have  been  assessed  is  removed  from  the 
county  in  which  said  property  was  assessed,  it  shall  l>e  lawful  for  the 
tax  collector  of  the  county,  by  his  warrant,  to  authonze  the  sheriff  of 
the  county  within  this  State  to  which  such  person  siiall  have  removed 
or  in  which  he  shall  reside,  and  such  sheriff  may  proceed  thereon  as 
upon  execution  from  the  circuit  court.  Any  assessment  of  taxes  shall 
be  a  lien  upon  the  property  assessed  from  the  first  day  of  January  for 
which  year  the  property  is  liable  to  assessment.  The  tax  collectors  of 
the  several  coimties  shall  have  power  to  attach  for  taxes  thereon  any, 
personal  property  wWch  has  been  assessed  at  any  time  before  payment, 
if  he  has  reason  to  believe  that  such  property  is  being  or  has  been  re- 
moved or  disposed  of  so  as  to  prevent  or  endanger  the  payment  of  taxes 
thereon  in  the  same  manner  and  under  the  same  rules  of  law  governing 
attachments  or  debts,  dues  or  demands  in  other  cases:  and  ail  taxes 
assessed  upon  either  real  or  personal  property,  from  the  date  of  such 
assessment,  shall  have  all  the  force  and  effect  of  a  judgment  and  execu- 
tion at  law  against  the  owner  of  such  property." 
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You  will  note  that  imder  certain  circumstances  mentioned  in  said 
Section,  the  Tax  Collector  is  authorized  to  issue  his  warrant  and  the 
Sheriff  is  authorized  to  serve  the  same. 

If  the  Tax  Collector  has  strictly  followed  the  statute  and  the  Sheriff 
does  likewise,  I  have  not  been  able  to  And  any  case  in  the  State  of 
Florida  that  would  hold  either  personally  liable  for  having  carried  out 
the  mandates  of  the  statute.  As  a  matter  of  fact.  Section  4583  C.G.L, 
provides  for  a  penalty  in  the  event  the  Sheriff  fails  to  execute  any  process 
legally  issued  and  placed  in  his  hands  for  service. 


TAX  ASSESSMENTS  AND  SALES 

November  29,  1941.— 041-667. 

TAXES— DISCOUNT  FOR  PROMPT  PAYMENT 

QUESTION:  Are  taxpayers  entitled  to  the  discount  of  4%  for  pay- 
ment of  taxes  only  in  the  month  of  November  or  for  thirty  days  after 
the  tax  books  have  been  made  available  to  the  public  for  payment  of 
taxes? 

To  the  Tax  Collectors  of  the  State  of  Florida: 

This  inquiry  is  pertinent  this  year  because  in  the  administration 
of  new  laws  affecting  the  assessment  and  collection  of  ad  valorem  taxes, 
it  has  been  necessary  to  revise  the  assessment  of  property  in  all  counties 
and  after  such  revision  to  obtain  the  approval  of  the  Comptroller's  office 
lor  the  completed  roll.  In  this  transmission  to  the  machinery  estab- 
lished by  the  1941  tax  laws  there  has  necessarily  been  some  delay, 
making  it  impossible  for  the  taxpayers  of  some  counties  to  receive  then- 
tax  bills  by  the  1st  of  November,  even  though  taxes  are  due  and  payable 
as  of  that  date. 

Accordingly,  we  adopt  and  restate  here  an  opinion  of  my  honorable 
predecessor  In  the  office  of  Attorney  General  dated  May  18,  1933,  which 
reads  as  follows: 

Section  2  of  Chapter  14572,  Laws  of  Florida,  Acts  of  1929,  was  in- 
tended both  for  the  benefit  of  the  taxpayer  and  of  the  State  and  counties, 
fiiBt,  to  reward  the  diligent  in  the  payment  at  taxes,  and  secondly,  to 
secure  for  the  government  the  funds  for  operating  expenses. 

The  law  makes  taxes  due  November  1st,  and  it  is  contemplated  that 
the  tax  rolls  can  be  completed  and  in  the  hands  of  the  tax  assessors  at 
that  time.  In  view  of  this  Section  2  of  Chapter  14572  provides  for  dis- 
counts of  47e  if  taxes  are  paid  during  the  month  erf  November.  I  think 
it  a  reasonable  construction  to  be  placed  thereon  that  the  legislature 
intended  the  taxpayer  to  have  30  days  from  the  time  of  the  first  op- 
portunity for  paying  taxes,  in  which  to  get  this  discount. 

it  would  be  absurd  to  say  that  he  could  not  have  the  discount  be- 
cause he  didn't  pay  his  taxes  in  November,  when  he  was  not  given  the 
opportunity  by  reason  of  no  fault  of  his  own.  I  think  the  taxpayer  is 
entitled  to  the  discount  of  i%  if  he  pays  his  taxes  within  thirty  days 
from  his  first  opportunity,  to-wit:  from  the  time  the  tax  rolls  are  placed 
in  the  hands  of  the  tax  collector  for  that  purpose,  regardless  as  to  when 
that  is  done.  He  should  not  be  deprived  of  this  r^ht  through  no  fault 
of  his  own. 
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TAX  ASSESSMENTS  AND  SAI£S 

February  21,  1942,-042-95. 

TAXES— POSTPONEMENT  OP  PENALTIES 

QUESTION:  (1)  Can  the  penalties  Imposed  by  the  Act  com- 
mencing on  the  flirst  of  April  be  postponed  because  the  Tax  Collector 
did  not  receive  the  tax  roll  until  January  13? 

(2)  The  Tax  Collector  of  Escambia  County  did  not  receive  the 
tax  roll  until  January  13.  Can  the  tax  sale  therefor  be  delayed  in  this 
particular  year  so  that  the  sale  can  be  held  on  the  first  Monday  in 
August  rather  than  the  first  Mcmday  in  June,  as  requried  by  the  1941 
law? 

To  Hon.  SpeBsard  L.  Holland,  Governor: 

(1)  On  the  29th  of  November  of  last  year  this  office  rendered  an 
opinion  adopting  a  former  opinion  that  had  heretofore  been  rendered 
by  this  ofBce  regarding  discount  for  prompt  payment  of  taxes.  In  it  I 
said,  "I  think  the  taxpayer  Is  entitled  to  the  discount  of  four  per  cent 
(49E:)  if  he  pays  his  taxes  within  thirty  (30)  days  from  his  first  oppor- 
tunity to -wit:  from  the  time  the  tax  rolls  are  placed  in  the  hands  of 
the  Tax  Collector  for  that  purpose  regardless  as  to  when  that  Is  dwae. 
He  should  ncrt  be  deprived  of  this  right  through  no  fault  of  his  own." 

Therefore  this  question  is  answered  in  the  affirmative.  I.e.,  that  the 
penalties  imposed  by  law,  commencing  on  the  first  of  AprU,  should,  for 

this  year,  be  postponed. 

(2>  The  tax  sale  can  be  delayed  this  year  so  that  the  same  be 
held  on  the  first  Monday  in  August  rather  than  the  ftret  Monday  in 
June,  as  required  by  the  1941  law. 

In  this  connection  I  call  your  attention  to  the  cases  of  Stieff  vs. 
Hartwell,  35  Fla.  606;  17  So.  899  and  Jenkins  vs.  Entzmlnger.  102  Fla. 
107;  135  So.  785.    These  cases  hold: 

"A  provision  in  the  statute  naming  a  time  when  an  act  is  to  be 
done  in  the  assessment  and  collection  of  taxes  Is,  as  a  general  rule,  coo- 
stdered  a  direction  and  not  a  limitation." 

Obviously  the  delay  will  not  invalidate  the  tax  sale. 


TAX  ASSESSMENTS  AND  SALES 

July  16.  1941.— 041-375. 

TAX  SCHOOL  DISTRICTS— REDUCTION  OF  MILLAOE 

,  QUESTION:  Where  school  district  tax  mlllage  levies  were  voted  in. 
November,  1939  for  the  blennium  beginning  July  1,  1940  and  ending 
June  30,  1942,  in  accordance  with  the  provisions  of  Chapter  19355,  Acts 
of  1939,  will  it  be  possible  for  the  county  board  of  public  instruction  to 
reduce  tnillage  levies  in  those  districts  in  1941  in  accordance  with  the 
provisions  of  Chapter  20722,  Acts  of  1941? 

To  Hon.  Colin  English,  Superintendent  of  Public  Instruction: 

Mlllage  levies  in  such  districts  may  be  reduced  in  accordance  with 
the  whole  intent  and  purpose  of  Section  54  of  Chapter  20722,  Acts  of  1941. 


188  BIENNIAL  RETORT  OP  THE  ATTORNEY  GENERAL 

TAXATION  AND  FINANCE— Tax  Sale  Ceitlflcates  and  Tax  Deeds 
TAX  SALE  CEBTIFICATE8  AND  TAX  DEEDS 

August  20,  1941.— 041-463. 

ERRONEOUS   SALE— REFUND— CLERK    CIRCUIT  COURT 

QUESTION:  The  Clerk  of  a  circuit  court  included  in  a  report  sub- 
mitted to  the  State  Treasurer  a  certain  tax  sale  certificate,  together 
with  a  remittance  therelor,  this  being  in  error,  as  it  was  in  fact  a  sec- 
ond payment  of  the  same  item.  What  procedure  should  the  clerk  of  said 
court  follow  in  obtaining  a  refund  for  this  item? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

If  you  are  satisfied  as  to  the  correctness  of  the  Clerk's  report,  have 
him  prepare  and  submit  to  you  a  certificate  under  oath  setting  forth 
the  facts,  and  upon  receipt  of  same  you  may  certify  same  for  payment 
to  the  Comptroller. 

My  reason  for  so  ruling  is  because  of  Chapter  18313,  Laws  of  Florida, 
1937,  which  provides  that  the  true  owner  may  have  reimbursement  ctf 
such  funds  upon  proof  of  his  right  thereto  according  to  the  procedure 
provided  in  Section  5520,  Compiled  General  Laws.  I  am  not  unmindful 
of  our  Supreme  Court's  ruling  in  the  case  of  State  v.  Knott,  44  So.  744, 
wherein  it  held  in  construing  Section  5520,  supra,  that  the  heir  to  an 
escheated  estate  would  have  to  appear  first  and  prove  his  right  before 
the  county  judge  and  not  before  the  State  treasurer.  I  do  not  think  it 
was  the  intent  of  the  legislature  to  require  a  clerk  of  the  circuit  court 
to  prove  his  claim  before  the  county  judge. 

TAX  SALE  CERTIFICATES  AND  TAX  DEEDS 

July  23.  1941.— 041-391. 

MURPHY   ACT — AUDIT   OP   CERTIFICATES 

QUESTION:  Under  Section  1010,  Compiled  General  Laws,  1927,  Is 
the  State  Auditor  required  to  ex^nine  tax  certificates  held  by  the  several 
clerks  of  the  circuit  courts  where,  under  Chapter  18296,  Acts  of  1937 
(Murphy  Act) ,  title  to  the  land  represented  by  same  passed  to  the 
State  of  Florida? 

To  Hon.  W.  M.  Wainvyright,  State  Auditor: 

Under  Section  9  of  Chapter  18296,  Acts  of  1937  (Murphy  Act) , 

"...  the  fee  simple  title  to  all  lands,  gainst  which  there  remains 
outstanding  tax  certificates  which  on  the  date  this  Act  becomes  a  law, 
are  more  than  two  years  old.  shall  become  absolutely  vested  in  State  of 
Florida,  and  every  right,  title  or  interest  of  every  nature. or  kind  what- 
soever of  former  owner  of  said  property  or  anyone  claiming  by,  through 
or  under  him.  or  anyone  holding  lien  thereon  shall  cease,  terminate  and 
be  at  an  end  .  .  ." 

It  is  obvious  that  the  fee  simple  title  vested  in  the  State  of  Florida 
under  said  Section  of  said  Chapter.  The  tax  certificates,  therefore, 
ceased  to  exist  as  tax  certificates  under  Section  1010,  Compiled  General 
Laws,  and  became  only  evidence  of  the  State's  title  to  the  lands  described 
in  said  tax  certificates. 

In  view  of  the  fact  that  the  clerk  of  the  circuit  ccTurt  can  no  longer 
accept  redemptions  of  such  tax  certificates  and  therefore  no  money 
comes  into  his  hands  as  clerk  of  the  circuit  court,  he  has  no  further 
accounting  to  do  with  reference  to  such  certificates.    If  he  acts  in  con- 
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nection  with  said  certlfleates,  he  does  so  as  agent  at  the  Trustees  of  the 
Internal  Improvement  Fund,  who,  under  Section  9  of  the  Murphy  Act, 
are  authorized  to  sell  the  same  and  his  accounting  would  be  upon  the 
basis  of  the  sale  authorized  to  be  made  by  the  Trustees  and  to  the  Trus- 
tees and  not  by  virtue  of  having  possession  of  the  tax  certificates.  1 
note  that  your  Department  continues  to  audit  all  funds  received  by  the 
Trustees  from  the  sale  of  lands  covered  by  said  certificates. 

I,  therefore,  am  of  the  opinion  that  it  is  no  longer  necessary  lor 
your  Department  to  inspect  tax  certificates  referred  to  herein  under 
Section  1010,  Compiled  General  Laws.   1927. 

TAX  SALE  CERTIFICATES  AND  TAX  DEEDS 

August  27,  1942.— 042-422. 

MURPHY  ACT— LOSS  OP   CERTIFICATE;    EFFECT 

QUESTION:  Several  tax  sale  certificates  of  the  sales  of  1933  and 
1934  have  been  lost  or  misplaced  and  are  not  now  in  custody  of  the 
Clerk  of  the  Circuit  Court  of  Suwannee  County.  Did  title  to  the  lands 
embraced  in  these  certificates  vest  in  the  State  of  Florida  under  the 
provisions  of  the  taxing  laws  of  Florida,  and  especially  Chapter  18296. 
Laws  of  Florida,  Acts  of  1937  (Murphy  Act),  in  view  of  the  fact  that 
these  certificates  can  not  now  be  found  and  have  not  yet  been  certified 
to  the  Trustees  of  the  Internal  Improvement  Fund,  as  Murphy  Act  lands, 
by  the  Clerk  of  the  Circuit  Court? 

To  Trustees  Internal  Improvement  FuTid: 

The  forfeiture  of  title  provided  by  the  taxing  laws  is  for  non-payment 
of  taxes.  A  tax  sale  certificate  is  not  the  tax  lien  but  is  evidence  of  the 
lien  for  taxes. 

It  la  my  opinion,  therefore,  that  the  loss  of  a  tax  sale  certificate 
issued  prior  to  June  9,  1935.  did  not  defeat  the  vestlture  of  title  to  the 
lands  embraced  in  such  certificate  in  the  State  of  Florida  under  the 
general  taxing  laws  and  the  Murphy  Act,  in  case,  of  course,  the  title  to 
such  lands  would  otherwise  have  vested. 

TAX  SALE  CERTIFICATES  AND  TAX  DEEDS 

August  13,  1941.— 041-446. 

MURPHY    ACT— 1935   CERTIFICATES   FOR    1933    TAX 

QUESTION:  Do  certificates  issued  in  the  year  1935  for  taxes  for  the 
year  1933,  said  certificates  being  in  the  hands  of  the  State  on  June  9, 
1939,  vest  title  in  the  State  under  Chapter  18296,  Acts  of  1937? 

To  Hon.  F.  C.  Elliot,  Secretary,  Trustees  of  Internal  Improvement  Fund. 

The  obiects  and  purposes  of  Chapter  18296,  Laws  of  Florida,  Acts  of 
1937,  are  very  clearly  stated  In  Section  1  of  said  Act,  which  is  in  part  as 
follows : 

"Whereas,  it  is  impossible  for  State  and  County  Government  to 
properly  fimction  with  this  enormous  amount  of  property  off  the  tax 
roll,  and 

"Whereas  said  certificates  and  subsequent  omitted  or  levied  taxes 
in  hands  of  State  of  Florida  and  the  right  to  collect  from  said  land  sub- 
sequent or  omitted  taxes  is  a  dead,  frozen  and  depreciated  asset,  and 
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"Whereas  these  lands  have  been  certified  to  the  State  lor  non-pay- 
ment of  taxes  and  in  present  condition  are  rendering  no  revenue  In  sup- 
port of  State,  County  or  City  Government,  and 

"Whereas  it  would  be  to  best  interest  of  State  to  sell  these  tax  cer- 
tificates that  are  more  than  two  years  old  and  subsequent  omitted  or 
levied  taxes  which  sale  would  result  in  turning  into  Treasury  of  the 
State,  and  Counties  a  large  amount  of  money  and  vxmld  further  result 
in  placing  said  land  back  upon  the  tax  roll." 

In  State  ex  rel  Humer  v.  Culbreath,  192  So.  814,  140  Fla.  634,  the 
florida  Supreme  Court,  construing  said  Act,  said; 

Chapter  18296  "in  effect  said  to  the  former  owners  if  at  any  time 
within  two  years  from  the  passage  of  this  act.  you  will  pay  the  cost  of 
the  sale  of  said  certificates,  you  may  have  the  privilege  of  redeeming 
your  lands  with  all  subsequent  taxes  remitted  but  that  if  you.  fail  in  this 
the  title  of  the  State  will  become  absolutely  vested  and  sale  thereof  wUl 
be  made  by  the  trustees  of  the  Internal  Improvement  Fund  to  the  highest 
and  best  bidder  for  cash." 

From  the  foregoing  quoted  paragraph  of  Section  1  of  said  Act  and 
from  Section  9,  which  declares  the  forfeiture  to  the  State  of  Florida  and 
authorizes  the  Trustees  of  the  Internal  Improvement  Fund  to  sell  said 
tax  delinquent  lands  to  the  highest  and  best  bidder  for  cash,  as  construed 
in  State  ex  tA.  Humer  v.  Culbreath,  supra,  it  clearly  appears  that  if 
the  owners  or  others  interested  did  not  redeem  1933  unpaid  taxes  within 
the  two  year  period,  as  prescribed  by  the  Act.  that  the  legislature  In- 
tended that  the  enormous  amount  of  property  off  the  tax  rolls  producing 
no  revenne  and  existing  as  a  dead,  frozen  and  depreciated  asset,  should 
be  forfeited  to  the  State,  sold  by  the  Trustees  of  the  Internal  Improve- 
ment Fund,  thereby  placing  said  lands  back  on  the  tax  rolls  and  made 
revenue  producing. 

In  State  ex  rel  Garrett  v.  Gay,  183  So.  463,  133  Ma.  826,  an  applicant 
to  purchase  tax  sale  certificates  under  Chapter  18296,  by  mandamus, 
sought  to  compel  the  sale  of  the  lien  for  taxes  levied  for  1933  on  which 
a  sale  was  not  made.  The  Florida  Supreme  Court  held  the  applicant 
entitled  to  purchase  the  lien  for  1933  taxes  under  said  Act  in  spite  of 
the  fact  that  no  tax  sale  certificates  were  issued  for  1933  taxes.  In  its 
opinion  the  Court  said: 

"Section  8  of  Chaprter  18296,  Acts  of  1937,  and  Chapter  16252,  Acts 
of  1933,  as  amended  by  Chapter  17400,  Acts  of  1935,  both  apply  to  cer- 
tificates and  liens  or  subsequent  omitted  taxes.  It  is  admitted  that  the 
taxes  for  1933  were  regularly  imposed  and  not  paid  and  that  no  sale  was 
made.  The  statute  makes  them  a  lien  which  was  subject  to  sale  under 
Cliapter  JS296,  Acts  of  1937,  so  the  requested  sale  should  have  been  made. 
As  indicated  by  the  return,  the  Clerk's  reason  for  declining  to  make  the 
sale  was  that  no  certificate  had  been  issued.  This  is  true  but  the  taxes 
were  assessed,  the  law  made  them  a  lien  which  is  subject  to  sale  in 
the  manner  requested." 

In  State  ex  rel.  Quintana  v.  Culbreath,  179  So.  409,  131  Fla.  230. 
a  bidder  at  tax  certificate  sale  under  Chapter  18296,  by  mandamus 
sought  to  compel  the  sale  of  taxes  for  1937,  although  such  taxes  had  not 
been  levied  on  the  property.  After  quoting  from  Section  3  ul  Chapter 
182,96,  authorizing  the  sale  of  tax  certificates  to  the  highest  and  best 
bidder  for  cash,  the  Court  said: 

"The  provision  quoted  shows  clearly  that  the  sale  of  the  certificates 
should  include  subsequent  taxes  including  the  years  for  which  the  sale 
is  made.  The  fact  that  the  taxes  have  not  been  levied  is  not  a  sufficient 
defence." 
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In  Messer  v.  Lang,  Clerk,  176  So.  548,  the  Supreme  Court,  In  uphold- 
ing the  constitutionality  of  the  Murphy  Act,  makes  the  foUowingr  state- 
ment in  its  opinion: 

"...  Chapter  18296  is  shown  by  its  preamble  and  content  to  be 
nothing  more  than  another  step  in  what  has  been  a  consistent  legisla- 
tive policy  beginning  with  chapter  14572.  Acts  of  192S,  Ex.  Sess.,  to 
purge  the  tax  rolls  of  delinquent  property  held  by  the  state  for  non- 
payment of  taxes." 

The  foregoing  opinions  clearly  indicate  that  Chapter  18296  was  to 
be  effective  as  to  all  lands  tax  delinquent  for  1933  and  prior  yeai^.  All 
sections  al  said  Chapter  18296.  including  Section  9,  declaring  the  for- 
feiture and  right  of  sale  by  the  Trustees,  must  be  construed  together  In 
an  effort  to  effect  the  purposes  of  the  Act. 

While  Section  3  of  Chapter  18296  refers  only  to  the  sale  of  tax  sale 
certificates,  and  if  tax^  on  lands,  which  were  not  sold  by  the  collector. 
are  subject  to  sale  thereunder  even  though  no  certificate  were  out- 
standing in  the  State  for  the  reason  that  the  lien  was  the  controDing 
and  determining  fact,  it  must  follow  that  the  lien  for  1933  taxes  remain- 
ing unpaid  must  likewise  be  the  controlling  fact  in  determining  whether 
title  was  vested  and  forfeited  to  the  State  under  Section  9  of  said  Act. 

There  is  no  general  statute  which  specifies  the  date  on  which  sale 
by  the  collector  shall  be  made  of  delinquent  taxes.  Many  lands  were 
sold  for  1933  taxes  before  June  9,  1935,  and  where  the  tax  sale  certificates 
were  not  sold  or  redeemed  before  June  9,  1939,  title  to  said  tax  delinquent 
lands  on  said  date  vested  absolutely  in  the  State. 

To  place  a  strict  and  technical  construction  cm  the  words  of  Section 
9  of  said  Act — "against  which  there  remains  outstanding  tax  certificates 
which  on  the  date  this  Act  becomes  a  law,  are  more  than  two  years  old" 
would  defeat  the  declaration  of  forfeiture  in  Section  9  and  the  obvious 
purposes  of  said  Act  where,  through  negligence.  Inadvertence  or  omission 
the  collector  failed  to  make  the  tax  sale  for  1933  taxes  prior  to  June  9. 
1935;  and  would  leave  dead,  frozen  and  depreciated  assets  outstanding, 
prevent  a  sale  by  the  Trustees  of  the  Internal  Improvement  Pund  with 
resulting  revenue  and  replacing  said  lands  back  on  the  tax  rolls  as  con- 
templated by  said  Act. 

Mention  of  tax  sale  certificates  in  Section  9  must  t>e  considered  as 
referring  to  and  including  unpaid  taxes  and  liens  held  by  the  State  de- 
linquent for  more  than  two  years  on  the  date  Chapter  18296  became  a 
law — June  9,  1937. 

It  is,  therefore,  my  c^lnlon  that  where  tax  certificates,  which  were 
issued  after  June  9,  1935,  for  taxes  for  the  year  of  1933  or  prior  years 
and  which  were  in  the  hands  of  the  State  on  June  9,  1939,  title  to  lands 
covered  by  said  certificates  vested  in  the  State  under  Chapter  16296, 
Laws  of  Florida,  Acts  of  1937,  and  that  said  lands  are  subject  to  sale 
by  the  Trustees  of  the  Intemal  Improvement  Fund. 

AIL  opinions  in  conflict  with  the  above  are  hereby  expressly  revoked. 

TAX  SALE  CERTIFICATES  AND  TAX  DEEDS 

May  27,  1941.— 041-289. 

MURPHY  ACT— REDEMPTION    OF  CEBTIFICATlffi 

QUESTION :  Is  it  necessary  for  a  person  who  purchased  tax  certlfl- 
cates  under  the  Murphy  Act  for  the  years  1928  to  1938  inclusive,  to  re- 
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deem  tax  certificates  held  by  a  private  individual  for  the  years  1926,  1927 
and  1828  at  the  time  he  makes  application  for  a  tax  deed? 

To  Hon.  R.  Clyde  SirmnOTis,  Clerk  Circuit  Court,  Wauchula.  Florida: 

I  have  carefully  examined  Chapter  18296,  Laws  of  Florida,  Acts  of 
1937,  and  I  do  not  find  where  a  purchaser  of  tax  certificates  Uiereunder 
acquired  any  rights  other  than  any  other  purchaser  of  a  tax  certificate 
except  that  he  did  have  the  opportunity  of  buying  the  tax  certificate  for 
a  lesser  amount  than  he  could  in  any  other  manner.  Therefore,  if  he 
sought  to  convert  his  tax  certificates  into  a  tax  deed,  it  was  necessary 
for  him  to  proceed  under  Section  999  (136),  Compiled  General  Laws  of 
1927,  Permanent  Supplement.    The  pertinent  part  of  this  Section  reads: 

"The  certificate  holder  shall  pay  to  the  Clerk  the  proper  amount 
fixed  by  law  for  the  redemption  or  purcfiase  of  all  other  outstanding  tax 
certificates  covering  said  lands  ..."     (Emphasis  suppUed.) 

It  is,  therefore,  apparent  that  it  is  necessary  for  a  certificate  holder 
when  he  seeks  a  tax  deed,  to  redeem  all  outstanding  tax  certificates. 

I  therefore  answer  your  question  in  the  affirmative. 


TAX  SALE  CEBTDICATES  AND  TAX  DEEDS 

August  7,  1941.— 041-134. 

MURPHY  ACT— REDEMPTION    OP   CERTIFICATES 

QUESTION:  Under  decisions  of  the  Florida  Supreme  Court  in  the 
case  of  Green  v.  State,  191  So.  778  and  Groves  v.  Carnithers,  193  So.  849, 
should  the  clerk  refund  to  the  applicant  for  a  tax  deed  in  case  such 
apphcant  is  not  the  successful  bidder  for  the  property,  the  amount  re- 
quired to  redeem  the  certificate,  or  should  the  applicant  be  entitled  to 
recover  only  the  actual  amount  he  paid  for  the  certificate  at  the  time 
he  purchased  it  under  the  Murphy  Act,  together  with  interest  and  other 
costs  and  expenses  paid  by  him  in  order  to  qualify  as  an  applicant  for  a 
tax  deed? 

To  Hon.  J.  M.  Lee,  Comptroller: 

I  have  examined  both  of  the  cases  you  refer  to  and  I  do  not  find 
where  the  Supreme  Court  made  any  reference  in  the  Carruthers  case 
to  the  Green  case.  It  Is  therefore  obvious  that  the  Supreme  Court  saw 
no  conflict  between  the  two  cases;  otherwise,  it  would  have  probably 
distinguished  the  two  or  overruled  the  Green  case,  and  from  my  study 
of  th^e  two  cases,  I  see  no  confiict  between  the  two. 

The  Supreme  Court  in  the  Green  case  very  specifically  set  forth 
the  amounts  required  to  be  paid  in  the  redemption  of  tax  certificates 
and  settled  the  law  in  that  regard.  That  particular  question  was  not 
before  the  Supreme  Court  in  the  Carruthers  case.  The  only  question 
before  the  Court  was  what  to  do  with  the  surplus  after  the  holder  of 
the  tax  certificate  had  been  paid  the  amount  due  him  under  the  law. 

It  is,  therefore,  my  opinion  that  as  to  the  amount  necessary  to 
redeem  land  from  a  tax  certificate  under  similar  facts  as  in  the  Green 
case,  which  is  the  bid  of  the  holder  of  the  tax  certificate  under  the  law, 
that  you  are  to  follow  the  Green  case  in  order  to  determine  the  amount 
that  the  certificate  holder  is  to  receive  in  the  event  he  is  not  the  successful 
bidder;  and  that  with  reference  to  any  surplus  that  might  accrue  after 
the  holder  of  the  tax  certificate  has  received  the  amount  due  him  under 
the  Green  case,  that  any  surplus  is  to  be  disposed  of  under  the  Car- 
ruthers  case. 
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April  3,  1942.— 042-156. 

MURPHY  ACT — REDBJMPTION    OF  CERTIFICATES 

QUESTION:  What  is  the  interpretation  of  recent  Supreme  Court 
ruling  that  in  foreclosing  Murphy  Act  certificates  the  applicant  is  not 
entitled  to  the  face  of  the  oldest  certificate? 

This  question  involves  the  case  of  Boston  and  Florida  Atlantic  Coast 
Land  Company,  a  Maine  corporation,  and  Alice  R.  Prudden  vs.  Ricker 
Alford  and  Madison  Realty  Company,  a  Florida  corporation,  et  al.. 
decided  by  the  Supreme  Court  of  Florida  on  March  27,  1942. 

To  Hon.  D.  H.  Sloan,  Jr..  Clerk  Circuit  Court.  Bartow.  Florida: 

The  opinion  in  the  above  case  recites  the  following: 

"The  record  in  this  case  discloses  that  Rlcker  Alford  on  November  7, 
1938,  pursuant  to  tlie  terms  and  provisions  of  Chapter  18296,  Acts  of 
1937,  Laws  of  Florida,  commonly  known  as  the  Murphy  Act,  paid  to  the 
Clerk  of  the  Circuit  Court  of  Palm  Beach  County,  Florida,  the  sum  of 
$232,57  for  tax  sale  certLflcate  number  5928  of  the  sale  held  on  July  4, 
1927,  for  the  1926  state  and  county  taxes  in  the  principal  sum  of  $3,372.82. 
and  for  certificate  number  20,999  of  the  sale  held  on  August  7.  1933.  for 
the  state  and  county  taxes  in  the  principal  sum  of  $856.20.  The  ciriglnal 
tax  certificates  were  assigned  by  the  Clerk  to  Rlcker  Alford." 

Alford  filed  suit  In  the  circuit  Court  in  equity  to  foreclose  the  state 
and  coimty  tax  liens,  and  sought  a  decree  for  the  face  amount  of  the 
certificates,  together  with  interest  and  court  costs.  A  decree  was  entered 
by  the  Circuit  Court  for  the  face  amount  plus  Interest  on  each  certificate. 

On  appeal  to  the  Supreme  Court  the  question  presented  for  adjudi- 
cation was  whether  the  amount  of  recovery  in  the  foreclosure  proceed- 
ings should  be  limited  to  the  amount  paid  for  the  involved  certificates 
by  the  purchaser  under  the  Murphy  Act  in  the  sum  of  $232.57  with  interest 
since  payment  on  November  7,  1938.  or  should  the  face  amount  of  the 
certificate,  plus  interest,  be  decreed  in  the  total  sum  of  $4,204.36  as  de- 
creed by  the  lower  court. 

The  Court  held  that  the  Plaintiff,  Alford,  was  restricted  or  limited 
In  the  amcAUit  recoverable,  to  the  sum  of  $232.57,  the  amount  paid  by  him 
to  the  Clerk  of  the  Circuit  Court  of  Palm  Beach  County,  Florida,  for  the 
certificates,  with  legal  Interest  until  paid,  together  with  court  costs. 

My  Interpretation  of  this  opinion  is  that  the  Supreme  Court  of 
Florida  followed  the  equitable  principle  enunciated  in  the  case  of  l^ng 
vs.  Quaker  Realty  Corporation,  179  So.  144.  In  that  case  suit  was  brought 
to  enforce  payment  of  the  face  amount  of  certain  tax  certificates  sold 
by  the  City  of  Miami  for  considerably  less  than  the  face  value.  In  dis- 
cussing the  amount  recoverable  the  Supreme  Court  of  Florida  said: 

'In  such  cases  absent  statutory  provisions  to  the  contrary  and 
absent  contract  creating  the  lien,  the  complainant  is  limited  to  that 
which  equity  will  require.  In  equity  and  gocd  conscience  the  complain- 
ant is  entitled  to  recover  no  more  than  a  sum  equal  to  the  sum  paid  for 
the  certificate,  with  interest  thereon  from  the  date  of  the  expenditure." 
Lang  vs.  Quaker  Realty  Corporation,  179  So.  144. 

These  two  cases  were  decided  upon  equitable  considerations,  the 
Supreme  Court  holding  in  each  case  that  imder  the  factji  in  that  case, 
the  plaintiff  was  not  entitled  to  recover  any  greater  amount  than  that 
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which  he  had  paid  for  the  certificates,  together  with  interest  and  costs,  as 
"he  who  seeks  equity  must  do  equity,"  and  a  Court  C7f  Equity  would  not 
permit  the  unconscionable  profits  sought  in  these  cases. 

However,  I  do  not  believe  that  the  holding  of  the  Supreme  Court  in 
these  cases  is  applicable  where  a  voluntary  redemption  Is  made  of  tax 
certificates  sold  under  the  provisions  of  the  Murphy  Act. 

The  Supreme  Court  of  Florida,  in  the  case  of  Green  vs.  State,  ex  rel., 
Northern  Investment  Corporaticn,  191  So.  778,  has  laid  down  the  rule 
applicable  in  such  cases  as  follows; 

"The  result  is  that  the  amounts  required  to  be  paid  for  redemption 
in  this  case  are  d)  the  $40.10  paid  for  the  tax  certificates  and  subse- 
quent or  omitted  taxes;  (2)  interest  thereon  at  37o  per  annum  from  the 
date  of  the  tax  certificate  to  July  16,  1939,  two  years  after  the  sale  under 
Chapter  18296;  (3)  the  face  of  the  oldest  of  the  three  tax  certificates; 
1 4)  interest  thereon  at  ISVc  per  annum  for  the  first  year  from  July  16, 
1939,  ten  per  cent  per  annum  for  the  second  year,  eight  per  cent  per 
annum  thereafter,  'but  not  less  than  five  per  cent  of  the  face  of  the  tax 
certificate';  (5)  all  clerk's  costs  and  expenses  incurred  in  obtaining  the 
tax  certificates,"  i 

In  the  Boston  and  Florida  Atlantic  Coast  Land  Company  case,  supra, 
the  court  specifically  stated  that  the  enunciation  in  the  Green  vs.  State 
ex  rel..  Northern  Investment  Company  case,  supra,  does  not  effect  or  con- 
flict with  the  rule  established  in  Lang  vs.  Quaker  Realty  Company,  supra. 

It  is  clear,  therefore,  that  the  Court  did  not  intend  to  overrule  or 
modify  the  rule  laid  down  in  Green  vs.  State  by  its  holding  in  the  Boston 
and  Florida  Atlantic  Coast  Land  Company  case. 

It  is  therefore  my  opinion,  that  in  the  case  of  the  voluntary  redemp- 
tion of  a  tax  certificate  sold  under  the  provisions  of  the  Murphy  Act, 
the  holder  of  such  certificate  is  entitled  to  receive  Q)  the  amount  paid 
for  the  tax  certificate  and  subsequent  or  omitted  taxes;  (2)  interest 
thereon  at  3%  per  annum  from  the  date  of  the  tax  certificate  for  two 
years  after  the  sale;  (31  the  face  of  the  oldest  certificate;  (4>  interest 
thereon  at  18%  per  annum  for  the  first  year  from  two  years  alter  the 
date  of  sale,  10%  for  the  next  year,  and  8%  per  annum  thereafter,  but 
not  less  than  5%  of  the  tax  certificate;  (5)  all  clerk's  costs  and  expenses 
incurred  in  obtaining  the  certificates. 


TAX  SALE  CERTIFICATES  AND  TAX  DEEDS 

August  12,  1842,-042-397. 

MURPHY  ACT— VESTING^  OP  TITLE 

QUESTION:  Tax  sale  certificate  No.  585  of  the  sale  of  1933  was 
issued  for  the  non-payment  of  1932  state  and  county  taxes  on  certain 
land  in  Sumter  County,  Florida,  and  thereafter  the  owner  of  such  land 
paid  state  and  county  taxes  thereon  assessed  for  the  years  1933,  1934. 
1935.  1936  and  1937.  Did  title  to  Uiis  parcel  of  land  vest  in  the  State  of 
Florida  under  the  provisions  of  the  Minphy  Act  (Chapter  18396,  Acts 
of  1937)? 

To  Hon.  F.  C.  Elliot,  Secretary,  Internal  Improvement  Fund: 

Iftider  the  facts  stated  in  your  letter,  this  certificate  became  frozen 
under  the  provisions  of  Chapter  16252,  Acts  of  1933  as  amended  by 
Chapter  17400,  Acts  of  1935  (Futch  Law). 
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Under  the  Futch  Law  the  owner  could  have  paid  the  1938  taxes  on 
the  land  involved  at  any  time  prior  to  July  1.  1939,  and  the  certificate 
would  have  remained  frozen  for  an  additional  period  of  15  years,  pro- 
vided current  taxes  were  paid. 

Under  the  Murphy  Act  title  to  all  lands  covered  by  the  provisions 
of  Section  9  vested  in  the  State  of  Florida  absolutely,  without  right  of 
redemption,  on  June  9,  1939,  if  at  all. 

It  is  therefore  my  opinion  that  the  title  to  the  land  embraced  In 
tax  certificate  No.  585  of  the  sale  of  1933  issued  by  the  Tax  Collector  of 
Sumter  County,  Florida,  did  not  vest  in  the  State  of  Florida  under  the 
provisions  of  the  Murphy  Act. 

T^  SALE  CERTIFICATES  AND  TAX  DEEDS 

February  11,  1941.— 041-64. 

TAX  DEEE>— VALIDITY  OF  NOTICE 

QUESTION :  Is  a  tax  deed  notice  good  if  it  contains  more  than 
one  description? 

To  Han.  R.  Clyde  SimTncns,  Clerk  of  Circvit  Court,  WauchuUt,  FUi.: 

More  than  one  parcel  of  land  may  be  contained  in  publication  of 
notice  and  tax  deeds  where  notice  requires  only  payment  of  taxes  and 
expenses  due  on  each  parcel  separately. 

Notice  of  application  for  tax  deed  may  contain  the  description  of 
more  than  one  parcel  of  land  owned  and  claimed  by  different  persons 
where  the  notice  requires  only  payment  of  taxes  and  expenses  due  on 
each  parcel  separately. 

TAX  SALE  CERTIFICATES  AND  TAX  DEEDS 

May   17.   1941.— 041-266, 

VOID  CERTIFICATE— REFUND— BOARD  OF  ADMINISTRATION 

QUESTION:  Is  the  Board  of  Administration  authorized  to  use  ap- 
plicable interest  and  sinking  funds  of  Putnam  County  Court  House  Road 
and  Bridge  bonds  amounting  to  $14.69.  interest  and  sinking  funds  of 
Special  Itoad  and  Bridge  District  No.  6  of  Putnam  County,  amounting 
to  $96.51,  &nd  interest  and  sinking  funds  of  Putnam  County  Special 
Road  and  Bridge  District  No.  2  in  the  amount  of  $41.96,  in  payment  to 
the  Honorable  Thomas  B.  Dowda,  as  attorney  for  Irene  Otto  Brown,  on 
account  of  tax  certificate  No.  420,  sale  of  1925,  in  the  sum  of  $558.00 
having  been  declared  invalid  by  the  Circuit  Court  in  and  for  Putnam 
County,  Florida,  in  the  case  of  State,  ex.  rel.  Irene  Otto  Brown  v,  J.  M. 
Lee,  Comptroller. 

To  Hon.  J.  EAimn  Larson,  State  Treasurer  as  Count;;  Treasurer  Ex  Officio: 

Chapter  18314.  Laws  of  Florida.  Acts  of   1937.  provides  in  part  as  * 
follows : 

"Section  1.  Tliat  when  a  tax  sale  certificate  is  void  .  .  .  the  holder 
of  such  tax  sale  certificate  shall  be  entitled  to  the  return  of  the  amount 

received  therefor;   .  ,  ." 

This  statute  has  been  sustained  by  the  Supreme  Court  of  Florida,  In 
the  case  of  State,  ex  rel.  Northern  Investment  Corporation  v.  Lee,  State 
Comptroller,  183  So.  838,  The  Supreme  Court  states  as  follows: 
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"The  holder  of  a  state  and  county  tax  sale  certificate  was  entitled 
to  refund  of  amount  received  by  state  for  purchase  of  certificate  and 
payment  of  subsequent  and  or  omitted  taxes  subsequent  to  purchase  of 
certificate,  where  tax  liens  were  held  void  ,  ,  ." 

"The  involved  certificates  having  been  duly  adjudicated  by  a  court 
of  competent  jurisdiction  to  be  nuU  and  void,  it  becomes  the  duty  of  the 
respective  officers  to  make  the  refunds  as  required  by  the  provisions  of 
Chapter  18314,  Acts  of  1937."     (Text  841. i 

You  advise  that  the  Circuit  Court  of  Putnam  County  has  declared 
the  certificate  herein  involved  invalid.  If  the  moneys  requested  from 
the  Board  of  Administration  were  actually  received  by  the  Board  of  Ad- 
ministration, or  were  received  by  the  Board  of  Bond  Trustees  of  Putnam 
County  prior  to  the  creation  of  the  Bcrard  of  Administration,  and  which 
moneys  were  delivered  by  the  Board  of  Bond  Trustees  of  Putnam  Coimty 
to  the  Board  of  Administration  upon  its  creation,  then  in  my  opinion 
the  Board  of  Administration  would  be  authorized  to  pay  to  Thomas  B. 
Dowda,  as  attorney  for  Irene  Otto  Brown,  et  al.,  of  Palatka,  Putnam 
County,  Florida,  the  sum  of  $14,69  out  of  the  funds  to  the  credit  of 
Court  House  Road  and  Bridge  District  of  Putnam  Ccunty,  Florida,  and 
the  sum  of  $96.51  out  of  the  funds  to  the  credit  of  Special  Road  and 
Bridge  District  No.  6  of  Putnam  County,  Florida,  and  the  sum  of  $41,96 
out  of  the  funds  to  the  credit  of  Special  Road  and  Bridge  District  No.  2 
of  Putnam  County,  Florida. 


TAX  SALE  CERTIFICATES  AND  TAX  DEEDS 

Febniary  13,  1941.— 041-68. 

VOID  CERTIFICATE— REFUND— COMPTROLLER 

QUESTION:  What  are  the  duties  and  responsibilities  of  the  comp- 
troller in  situations  as  outlined  below: 

"No.  1.  Certificate  was  purchased  by  an  individual  from  the  Tax 
Collector  at  his  annual  sale  and  at  the  time  of  the  purchase  there  was 
already  a  certificate  in  the  hands  of  the  State  for  a  prior  year's  delin- 
quency. The  Court  decreed  the  individually  owned  certificate  void  be- 
cause the  Tax  Assessor  in  this  case  extended  the  taxes  contrary  to  the 
provisions  of  Section  984,  Compiled  General  Laws,  which  resulted  in 
the  Collector  advertising  and  issuing  this  certificate  in  error. 

"The  Legislature  by  the  enactment  of  Sections  995  and  996  recog- 
nized oversights  of  this  kind  would  occur  and  provided  for  their  cor- 
rection. First,  by  allowing  the  privilege  of  redeeming  in  installments 
according  to  the  number  of  certificates  issued,  or  second,  by  waiving  all 
costs  incident  to  the  issuance  of  more  than  one  certificate.  In  neither 
case  was  any  provision  made  or  intended  that  the  entire  tax  for  that 
year  should  be  cancelled.  On  the  contrary  Sec.  984  speciflcaUy  requires 
that  the  tax  be  collected,  yet  when  the  second  certificate  was  decreed 
void  by  the  Court  the  State  and  County  are  called  upon  to  refund  to 
the  owner  cf  the  certificate  the  amount  of  taxes  which  were  collected 
from  its  purchase  and  which  amounts  to  the  land  escaping  taxation  for 
that  year.  There  are  many  cases  of  this  kind,  and  if  the  Court  was 
Tight  in  decreeing  the  certificate  void  for  the  reason  stated,  then  should 
not  refunds  be  made  in  cases  where  this  condition  exists  without  re- 
quiring the  landowner  to  incur  the  expense  of  having  the  certificate 
decreed  invalid  by  the  Court? 

"No.  2.  The  taxpayer  filed  a  bill  in  equity  to  quiet  title  to  his 
homestead  and   made  a   certain  owner   of   tax  certificates   against   his 
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homestead  defendant.  Service  was  by  publication,  despite  the  fact  the 
certificate  owner  had  legal  representatives  in  Florida  and  their  address 
was  well  known  to  the  Clerk  of  the  Circuit  Court.  The  publication  was 
made  In  a  nevrepaper  published  in  a  small  town,  which  was  not  the 
County  site,  with  the  result  that  the  owner  of  the  certificate  had  no 
notice  of  the  institution  of  the  suit  and  was  not  in  court  to  defend  their 
validity. 

"The  taxpayer  alleged  the  certificates  were  void  because  they  were 
issued  for  ta^ces  upon  land  assessed  to  the  taxpayer,  when  as  a  matter 
of  fact  the  land  belonsed  to  his  wife  and  there  being  no  one  in  Court 
to  take  issue,  the  Court  so  held,  It  might  be  added  that  despite  the 
allegation  as  to  the  ownership  of  the  land,  the  taxpayer  himself  filed 
claim  for  homestead  exemption  on  the  land  for  the  year  represented  by 
one  of  the  certificates. 

"No.  3.  In  a  suit  attacking  the  validity  of  a  tax  certificate  It  was 
alleged  it  was  void  because  the  assessment  of  the  land  for  the  year  rep- 
resented by  the  certificate  was  In  the  name  of  a  certain  owner,  when  In 
fact  a  different  person  owned  the  land  that  year,  the  Court  decreed 
the  certificate  void,  although  an  assessment  cf  this  kind  is  authorized 
by  Sec.  928,  Compiled  General  Laws.  An  examination  of  the  original 
decree,  however,  shows  it  was  by  stipulation  t>etween  the  Attorneys  for 
the  Complainant  and  Respondent  which  Indicated  a  settlement  of  the 
amount  Involved  out  of  Court,  the  certificate  being  decreed  invalid 
merely  for  the  purpose  of  clearing  the  record. 

"It  will  be  noted  that  in  none  of  these  cases  where  the  State  and 
County  represented,  although  they  were  to  be  vitally  affected  by  the  final 
decree  because  of  having  received  most  of  the  proceeds  from  the  sale  of 
the  certificates,  in  fairness  and  equity  they  should  make  refund  of  the 
taxes  they  received  from  their  purchase,  if  the  certificates  are  worthless. 

"The  Supreme  Court  in  the  case  of  State  ex  rel.  Northern  Invest- 
ment Corporation  vs.  Lee,  183  So.  838  apparently  holds  that  refunds  are 
to  be  made  in  every  case  in  which  the  certificates  have  been  decreed 
invalid  in  the  following  language: 

"  'The  involved  certificates  having  been  duly  adjudicated  by  a  court 
of  competent  jurisdiction  to  be  null  and  void,  it  becomes  the  duty  of  the 
respective  officers  to  make  the  refunds  as  required  by  the  provisions  of 
Chapter  18314,  Acts  of  1937." 

"To  follow  this  ruling  literally  will  result  in  depriving  the  Stale  and 
Cotmty  of  revenues  to  which  they  are  entitled  and  to  not  follow  it  results 
in  the  State  breaking  faith  with  a  purchaser  of  a  tax  certificate  by  not 
mtlklng  restitution  when  the  lien  he  purchased  is  decreed  void  in  cases 
of  this  kind." 

To  Hon.  J.  M.  Lee,  Comptrolter: 

I  have  carefully  considered  the  case  that  you  cite  of  State  ex  rel. 
Northern  Investment  Corporation  vs.  yourself,  183  So.  838,  and  ap- 
parently, under  this  decision,  the  Supreme  Court  has  held  that  whenever  _ 
certificates  have  been  "duly  adjudicated  by  a  court  of  competent  juris- ' 
diction  to  be  null  and  void,  it  becomes  the  duty  of  the  respective  ofBcers 
to  make  the  refunds  as  required  by  the  provisions  of  Chapter  18314.  Acts 
of  1937." 

In  that  case,  the  Supreme  Court  further  said: 

"But  In  the  instant  case  the  alternative  writ  of  mandamus  alleges 
and  shows  that  the  certificates  have  twen  held  invalid  and  void  because 
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of  insufficiency  of  description,  by  a  court  of  competent  jurisdiction  and 
the  Clerk's  certificate  is  shown  to  be  on  that  judicial  determination  of 

Invalidity." 

It  seems  to  me  that  all  of  the  items  you  have  mentioned  under  one, 
two  and  three  are  covered  by  the  ruling  C7f  the  Court  in  this  case  and 
that  it  would  be  your  duty  to  make  refunds  as  provided  by  law  whenever 
it  involved  certificates  that  have  been 

"duly  adjudicated  by  a  court  of  competent  jurisdiction  to  be  nuU 
and  void," 

and  I  can  see  no  escape  from  this  decision  of  our  Court  regardless  of 
its  effect  upon  the  revenues  of  the  State  and  County. 

It  would  seem  that  as  a  practical  matter,  since  the  Clerk  of 
the  Circuit  Court  has  possession  of  tax  certificates  and  since  any  suit 
involving  any  of  the  certificates  in  his  possession  would  be  filed  in  his 
Court,  it  would  be  possible  for  him  to  notify  the  Board  of  County 
Commissioners  of  the  institution  of  any  suit  affecting  such  tax  certifi- 
cates so  that  the  County  could  be  represented  whenever  it  was  deemed 
of  sufficient  importance.  Since  the  County  receives  the  greater  portion 
of  the  proceeds  from  State  and  County  ad  valorem  taxes,  the  Coimty 
should  be  primarily  concerned  but  could,  of  course,  notify  you  whenever 
the  Board  felt  that  the  amount  in  controversy  would  warrant  doing  so. 

An  Act  of  the  Legislature  that  woiald  require  your  Office  to  be  notified 
whenever  any  suit  is  filed  that  directly  or  indirectly  involves  a  State  tax 
might  be  helpful  not  only  in  situations  of  this  kind  but  in  others  that  I 
know  ycoi  must  be  constantly  facing.  I  ofTer  this  thought  for  your 
consideration. 


TAX  SALE  CEBTIFICATES  AND  TAX  DEEDS 

June  3,  1941.— 041-306. 

VOID  CERTIFICATE— REFUND — COMPTROLLER 

QUESTION:  Under  Section  1009,  Compiled  Qeneral  Laws,  the 
Comptroller  and  Clerk  of  the  Court  are  authorized  to  refund  the  amount 
of  taxes  paid  for  tax  certificates  which  are  later  found  to  be  void  or 
invalid,  but  it  further  contains  the  provision  that  such  refunds  are  not 
in  order  for  certificates  issued  prior  to  January  I,  1913. 

A  request  has  Ijeen  made  for  refund  on  tax  certificates  issued  in 
1894  and  1901  on  lands  which  at  that  time,  belonged  and  still  belong. 
to  the  Federal  Government.  However,  these  certificates  were  not  sold  by 
the  Clerk  of  the  Court  until  1925  and  tax  deed  was  issued  thereon.  Under 
these  circumstances,  does  the  State  Comptroller  and  the  Clerk  of  the 
Court  have  authority  to  make  the  refund  in  question? 

To  Hon.  J.  M.  Lee,  Comptroller: 

I  have  examined  Section  1009  alMve  referred  to  by  you,  and  I  find 
this  Section  as  originally  enacted  is  as  you  have  set  forth  except  that 
its  provision  with  relation  to  certificate  issued  prior  to  January  1st  is 
somewhat  different.    I  quote  the  same: 

"Provided  that  this  section  shall  not  be  so  construed  as  to  apply  to 

any  tax  certificate  issued  by  a  tax  collector  prior  to  January  1,  1913." 

I  think  the  first  question  to  be  determined  is  whether  or  not  a  cer- 
tificate has  been  issued  that  is  owned  by  the  State  of  Florida  and  held 
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by  the  clerk  of  the  circuit  court  after  the  tax  collector  has  offered  the 
same  for  sale  and  has  received  no  bids  for  such  certificate  from  private 
individuals,  and  has,  under  the  statute,  delivered  the  same  to  the  clerk 
of  the  circuit  court  for  sale  or  redemption.  As  you  know,  the  tax  collector 
makes  a  sale  of  all  lands  upon  which  taxes  are  delinquent  and  thereafter 
issues  a  tax  certificate  to  the  purchaser,  or  in  the  event  of  no  purchaaer, 
to  the  State  of  Florida,  and  delivers  the  same  to  the  clerk  of  the  circuit 
court.    In  this  connection,  Section  983,  Compiled  General  Laws,  provides: 

"All  tax  sale  certificates  new  owned  by  or  hereafter  issued  to  the 
State,  shall  be  held  by  the  clerks  of  the  circuit  courts  of  the  several 
counties  ..." 

It  is  obvious  that  the  certificate  has  been  issued  and  1ms  passed  out 
of  the  hands  of  the  tax  collector  even  though  it  is  owned  by  the  State 
of  Florida.  Therefore,  the  tax  certificates  that  you  mention  were  ac- 
tually issued  in  1894  and  1901  and  Section  1009,  C.  G.  L.,  wcnild.  there- 
fore, not  apply  and  you  would  have  no  authority  lor  refunding  any 
money  tmder  this  statute. 

I  might  also  call  your  attention  to  the  fact  that  the  Supreme  Court 
of  Florida  in  the  case  of  Otto  vs.  Harllee,  161  So.  402,  held  that  pOTtton 
of  the  statute  that  conferred  authority  upon  the  clerk  of  the  court  to 
determine  whether  or  not  a  tax  certificate  was  void,  to  be  In  conflict 
with  Section  1  of  Article  V  of  our  Constitution.  This  same  statute  was 
practically  re-enacted  by  Chapter  18314,  Acts  of  1937,  and  Section  1009 
(4)  evidently  was  inserted  in  this  same  chapter  in  order  to  cure  the  part 
of  the  old  statute  that  had  been  held  unconstitutional  because  it  pro- 
vided for  a  Judicial  determination  of  the  question  of  whether  or  not  the 
certificate  was  void.  However,  this  Act  was  limited  to  tax  sale  certifi- 
cates issued  prior  to  January  1,  1913. 

On  January  8.  1937,  the  Supreme  Court  had  before  it  the  case  of 
Palbicke  v.  Lee,  State  Comptroller.  172  So.  481.  In  that  case  the  Supreme 
Court  said  this  with  regard  to  Section  1009,  C,  G,  L.: 

"The  complainant  based  his  right  to  refund  upon  the  provisions  of 
section  783,  R.G.S.,  section  1009,  COX.  In  construing  this  section  of 
the  statutes  in  the  case  of  Otto  v.  Harllee  et  al.,  119  Fla.  266.  161  So.  402. 
404,  we  held  the  pertinent  provisions  thereof  to  be  unconstitutional  .  .  ." 

The  Supreme  Court  then  held: 

"There  is  no  other  statute  except  that  above  referred  to  which  pur- 
ports to  authorize  the  comptroller  to  refund  public  money  in  cas^  of 
this  kind.  It  is  well  settled  that  a  public  official  charged  with  the  cus- 
tody and  control  of  public  funds  may  only  pay  out  the  same  in  the 
manner  provided  by  statute  where  the  statute  directs  the  manner  and 
method  of  such  paym.ent.  See  Thomas  v.  Carlton,  106  Fla.  648,  143  So. 
780.  If  we  should  hold  in  accordance  with  appellant's  contention  we 
would  in  effect  hold  that,  absent  any  legislative  authority,  one  may  pro- 
cure a  declaratory  judgment  in  equity  and  pursuant  thereto  coerce  the 
comptroller  to  refund  moneys  which  have  theretofore  been  paid  in  by 
him  to  the  state  treasury  pursuant  to  law.  This  is  the  exercise  of  a 
legislative  and  not  a  Judicial  power.  ' 

"Section  116,  R.O.S.,  section  146,  C.GJ^.,  provides  in  part: 

"  'And  no  warrant  shall  ever  be  issued  until  the  same  has  been  au- 
thorized by  act  or  resloution  of  the  Legislature,' 

"It.  therefore,  follows  that  as  there  is  no  valid  statute  requiring 
the  comptroller  to  draw  his  warrant  for  the  amount  of  the  refund 
claimed,  the  relief  sought  is  not  available." 
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In  a  dlssentinB  opinion  by  Judge  Davis,  it  is  pointed  out  that  tiie 
holding  of  the  Court  in  the  case  of  Otto  vs.  Harllee,  supra,  was 

"limited  In  its  effect  to  a  holding  that  it  was  unconstitutional  only 
in  so  far  as  it  contemplated  the  exercise  of  judicial  power  by  the 
clerk  of  the  circuit  court  to  pass  upon  legal  questions  as  to  the 
validity  of  tax  certificates  vel  non." 

In  the  case  cf  State  vs.  Lee,  183  So.  838,  the  Court  reiterated  what 
it  said  in  the  case  of  Otto  vs.  Harllee  but  granted  the  relief  in  that  case 
because  they  said: 

"But  in  the  instant  case  the  alternative  writ  of  mandamus  alleges 
and  shows  that  the  certificates  have  been  held  invaJid  and  void  because 
of  insufficiency  of  description,  by  a  court  of  competent  Jurisdiction  and 
the  Clerk's  certificate  is  shown  to  be  on  that  judicial  determination  of 
invalidity." 

This  case,  of  course,  arcse  after  Chapter  18314,  Acts  of  1937.  had  been 
passed  which  authorized  judicial  proceedings,  and  sutjsequently  in  this 
same  case  the  Court  followed  its  earlier  decision  in  187  So.  368. 

For  the  reason  given  above,  I  am,  therefore,  of  the  opinion  that 
neither  you  nor  the  clerk  of  the  court  have  authority  to  make  the  refund 

in  question. 


TAXES  ON  RAILBOADS 

September  19.  1941.— 041-539. 

RAILROAD   ASSESSMENT   BOARD— POWER   TO  DETERMINE 

ASSESSMEasrr  values 

QUESTION:  (1)  What  is  the  power  of  the  Railroad  Assessment 
Board  in  determining  the  distribution  of  railroad  and  telegraph  assess- 
ment values  among  the  municipalities  of  the  State? 

(2)  What  is  the  power  of  the  Railroad  Assessment  Board  in  de- 
termining the  distribution  of  railroad  and  telegraph  assessment  values 
among  the  counties  of  the  state,  and  upon  what  basis  is  the  assessment 
divided  with  respect  to  the  counties? 

To  Hon.  J.  Edtotii  Larson,  State  Treasurer: 

<1)  The  Railroad  Assessment  Board  has  no  duty  to  perform  with 
reference  to  the  matter  of  determining  the  distribution  of  railroad  and 
telegraph  assessment  values  among  the  municipalities,  nor  does  the 
Board  have  any  duty  to  perform  with  reference  to  the  matter  of  deter- 
mining the  distribution  of  railroad  and  telegraph  assessment  values  upon 
said  companies'  personalty.  See  Atlantic  Coast  Line  Railroad  vs.  Amos. 
115  So.,  text  page  320. 

(2)  With  reference  to  the  matter  of  determining  the  distribution  of 
railroad  and  telegraph  assessment  values  upon  the  real  property  of  the 
companies  among  the  counties  of  the  State  and  upon  what  basis  this  is 
divided  with  respect  to  the  counties,  I  am  of  the  opinion  that  after  the 
Railroad  Assessment  Board  has  assessed  all  of  the  real  property  of  said 
companies  as  an  entirety,  that  then  the  Board  should  distribute  the  total 
valuation  among  the  several  counties  according  to  the  mileage  in  each 
of  the  respective  counties  of  the  State.  A.CX.  vs.  Amos,  115  So,,  Text 
page  320;  also  Cooley  on  Taxation,  4th  Edition.  Section  454-490;  Elliott 
on  Railroads  i2nd  Edition)  Paragraph  737. 
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AprU  25,  1941.— 041-229. 

COUNTY    ATTORNEYS— CITY    TAX    FORECLOSURE    PROCEEDINGS 

QUESTION:  The  Hllisborough  Board  of  County  Commissioners  has 
apptrtnted  a  regular  County  Attorney  and  two  Assistants  to  handle  its 
general  legal  affairs,  and  has  also  appointed  Mr.  J.  Tom  Landrum  to 
handle  the  collection  of  dellnQuenl  real  estate  taxes.  Can  Mr.  Landrum, 
as  such  special  attorney,  be  authorized  by  the  Board  to  represent  the 
State  in  suits  where  delinquent  State  and  county  taxes  cover  the  some 
property? 

To  Hon.  James  S.  Moody,  Assistant  Count]/  Attorney,  Tampa,  Florida: 

Section  3  of  Chapter  18315,  Acts  of  1937.  relating  to  the  State  as  a 
party  in  suits  brought  by  certain  governmental  agencies  to  foreclose  tax 
or  assessment  liens,  when  the  State  also  has  a  tax  Hen  on  the  same 
property,  provides: 

"In  such  suits  it  shall  be  the  duty  of  the  Attorney  of  Record  for 
the  County  to  represent  the  Interest  cf  the  State  and  county:  and  the 
city,  village  or  town  and  the  coimty.  whether  party  plaintiff  or  defendant, 
shall  be  entitled  to  recover  reasonable  fees  for  the  services  of  their  re- 
spective attorneys  therein,  as  allowed  and  apportioned  by  the  Court, 
which  shall  be  a  hen  against  the  property  invc4ved,  and  payable  from 
the  proceeds  of  the  sale  thereof." 

The  question,  of  course,  resolves  itself  into  whether  "Attorney  of 
Record  for  the  county"  refers  only  to  the  County  Attorney,  or  may  refer 
also  to  special  attorneys  in  charge  of  certain  litigation. 

I  have  read  a  number  of  Florida  cases  that  seem  to  have  some  bearing 
on  the  question,  and  I  have  come  to  the  conclusion  that  the  Florida 
Supreme  Court  would  be  likely  to  rule  that  those  words  may  embrace  a 
special  attorney  as  well  as  the  county  attorney.  The  case  you  mentlcm 
In  your  letter.  State  ex  rel  HImes  vs.  Culbreath,  128  Fla.  210.  174  So.  422, 
evinces  liberality  on  the  part  of  the  Court  in  construing  the  powers  of 
the  County  Commission  in  the  matter  of  employing  counsel,  specifically 
holding  that  the  Act  providing  for  the  position  of  County  Attorney  was 
not  a  limitation  upon,  but  an  extension  of  the  general  powers  of  boards 
of  county  commissioners  in  the  matter  of  representlnB  the  counties  In  a 
prosecution  and  defense  of  all  legal  causes. 

AncTther  case  closer  to  the  present  case  in  some  of  Its  facts  is  Godard 
vs.  Campbell,  143  Fla,  419.  I9fl  So.  814.  involving  a  special  attorney  hired 
by  a  City  Commission  to  collect  delinquent  taxes.  The  Court  upheld 
the  appointment  of  such  special  attorney  and  indicated  that  a  special 
attorney  could  properly  be  appointed,  except  In  cases  where  a  statute 
might  In  meticulous  detail  name  and  designate  the  powers  and  duties 
of  a  particular  officer. 

As  I  read  Section  3  of  the  Act  above  quoted.  I  cannot  find  that  the 
I«tflsl&ture  has  clearly  declared  that  the  County  Attorney  Is  the  "Attorney  • 
of  Record  for  the  County"  referred  to.  For  this  reason  1  am  inclined 
to  the  view  that  a  special  attorney  appointed  by  the  Board  of  County 
Commissioners  to  handle  tax  foreclosure  suits,  may  properly  repr^ent 
the  inter^t  of  the  State  under  Section  3  of  the  Act. 

However,  you  will  understand  that  I  am  not  passing  on  the  validity 
of  any  contract  that  may  have  been  entered  into  between  the  Board  of 
County  Commissioners  and  such  Special  Attorney.    I  call  your  attention 
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In  this  regard  to  the  opinions  of  the  Supreme  Court  in  WUliams,  et  al. 
vs.  Watson,  103  Pla.  45,  137  So.  10,  and  upon  rehearing  in  103  Fla.  45, 
138  So.  83,  This  case  involved  Chapter  14572,  Acts  of  1929  (Extra  Ses- 
sion), and  held  on  rehearing: 

"The  opinion  and  judgment  of  the  court  does  not  preclude  the 
county  commissioners  from  entering  into  a  contract  with  an  attorney  to 
foreclose  liens  of  tax  certiflcates  or  tax  deeds.  The  opinion  and  judg- 
ment does  hold  that  the  contract  entered  into  by  the  county  commis- 
sioners with  the  attorney  went  beyond  the  scope  of  the  authority  of  the 
county  commissioners  in  its  terms  and  conditions,  and  attempted  to 
place  unauthorized  burdens  on  delinquent  taxpayers,  or  upon  the  fund 
to  be  derived  from  the  foreclosure  of  the  tax  leins  involved. 

"The  statute  as  therein  construed  authorizes  the  coimty  commission- 
ers to  enter  Into  a  contract  with  an  attorney  to  foreclose  a  specific  tax 
lien  or  certain  specific  tax  liens  as  evidenced  by  tax  certiflcates  or  a  tax 
deed,  but  does  not  authorize  the  board  of  county  commissioners  to  enter 
into  a  blanket  contract  for  a  period  of  two  years  which  would  contem- 
plate the  withdrawal  of  aU  tax  certificates  from  the  Clerk's  ofQce  and 
place  them  into  the  hands  of  an  attorney  for  foreclosure,  thereby  bur- 
dening each  and  every  tax  certificate  or  hen  to  the  extent  of  the  attor- 
ney's fees  contemplated  by  the  contract." 

INTANGIBLE    PERSONAL    PROPERTY    TAXATION 

March  1,  1941.— 041-94. 

ALIENS— SUBJECT  TO  INTANGIBLE  TAX  . 

QUESTION:  Inasmuch  as  alien  residents  of  the  State  of  Florida 
have  the  ttenefits  of  the  homestead  exemption,  would  not  such  alien 
residents  be  subject  to  the  intangible  personal  property  tax? 

To  Hon.  Charles  A.  Wilcox,  Tax  Assessor,  Pinellas  County,  Clearwater, 
Florida: 

It  seems  that  it  would  be  only  fair  and  right  to  assess  intangible 
tax  against  an  alien  who  has  claimed  the  benefit  of  the  homestead  ex- 
emption for  the  reason  the  basis  of  a  homestead  exemption  claim  can 
only  be  because  such  person  intends  to  make  this  State  his  or  her  per- 
manent home,  and,  therefore,  in  accepting  the  benefits  of  our  laws,  such 
person  would  also  be  charged  with  any  burdens  occasioned  thereby.  In 
the  past  this  office  has  had  occasion  to  quote  from  the  case  of  Catlin  v. 
HuU,  21  Vt.  152,  where  the  Court  said: 

■'  'We  think  it  entirely  just  and  equitable  that,  if  persons  residing 
abroad  bring  their  property  and  invest  it  in  this  state  for  the  purpc^e 
of  deriving  profit  from  its  use  and  emplojTnent  here,  and  thus  avail 
themselves  of  the  benefits  and  advantages  of  our  laws  for  the  protection 
of  their  property,  their  property  should  yield  its  due  proportion  towards 
the  support  of  the  government  which  thus  protects  it.' " 

INTANGIBLE    PERSONAL   PROPERTY   TAXATION 

April  2.  1942.-042-150. 

ANCILLAHY    ADMINISTRATOR— DUTY     TO     PILE    RETURN 

QUESTION:  Where  a  non-resident  dies,  leaving  property  within 
this  state,  and  an  ancillary  administrator  is  appointed  in  this  state,  and 
certain  moneys  come  into  his  possession  as  such  representative: 
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fl)  Is  it  incumbent  upon  such  representative  to  file  a  return  under 
Section  S,  Chapter  20724.  Acts  of  1941? 

(2)  Is  the  Tax  Assessor  reqi^red  to  assess  property  under  the  above 
act? 

To  Hon.  A.  C.  Courson,  Tax  Assessor,  Martin  County,  Stuart,  Florida: 

(1)  Section  9  of  Chapter  20124,  specifically  answers  your  question 
with  regard  to  representatives  of  estates.    I  quote  it  in  peurt: 

"It  is  hereby  made  the  duty  of  every  person,  firm  or  corporation 

owning  or  having  control,  management  or  custody  of  Intangible  personal 
property  in  this  State,  which  is  subject  to  taxation  under  the  laws  of 
Florida,  including  trustees,  executors  and  administrators  ..." 

<2)  Sections  6,  7.  11  and  12  make  it  your  duty  to  assess  property 
returned  under  the  above  Act.  Same,  of  course,  to  be  assessed  In  ac> 
cordance  with  said  Section. 

INTANGIBI.E   PERSONAL    PEOPEBTT    TAXATION 

May  5.   1942.— 042-219. 

ANCILLARY  ADMINISTOATOR— DDTY  TO  PILE  RETURN 

QUESTION;  Must  an  ancillary  administrator  file  intangible  tax  re- 
ttnri  if  intangibles  have  acquired  a  business  situs  In  the  State  of  Florida? 

To  Hon.  A.  C.  Courson,  Tax  Assessor,  Martin  County.  Stuart,  Florida: 

(Supplement  to  opinion  dated  April  2,  1942.  042-150.) 

In  my  opinion  of  April  2,  042-150,  I  merely  quoted  the  statute  and 
did  not  undertake  to  point  out  under  what  conditions  intangible  per- 
sonal property  was  subject  to  taxation  because  this  is  a  question  of  fact. 
The  general  rule  laid  down  by  Cooley  on  Taxation.  3d  Edition,  page  87, 
is  also  a  general  statement  c;f  the  law  and  did  not  purport  to  give  th« 
exceptions  to  the  rule. 

Intangible  property  belonging  to  a,  non-resident  is  subject  to  tax- 
ation in  the  State  of  Florida  if  it  has  acquired  a  business  situs,  and  as  to 
what  is  a  business  situs  must  depend  on  the  facts  of  each  case.  See 
Wheeling  Steel  Corporation  v.  Fox,  298  U,  S,  193.  80  L.  Ed.  1143;  see 
annotation  76  A.LJl,  806. 

INTANGIBLE   PERSONAL   PROPERTY    TAXATION 

June  5,   1941.— 041-311. 

DEEIK — EXEMPT  FROM  LIENS 

QUESTION:  Are  deeds  given  by  the  Trustees  of  the  Internal  Im- 
provement Fund  free  and  clear  of  any  former  intangible  tax  liens  held 

by  the  State  C7f  Florida? 

To  Hon.  Chas.  G.  Strohmeyer,  Tax  Collector,  Sarasota  County,  Sarasota, 
Florida: 

Since  title  to  lands  under  the  Murphy  Act  vested  In  the  State  of 
Florida  in  fee  simple  and  the  Trustees  of  the  Internal  Improvement 
Fund  were  merely  the  agents  of  the  State  of  Florida  in  handling  such 
land,  I  am  of  the  opinion  that  any  lien  held  by  the  State  of  Florida 
merged  into  the  fee  simple  title  when  same  vested  in  the  State  of  Florida. 
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and  that  a  deed  given  by  the  Trustees  of  the  Internal  Improvement  Fund 
would  be  tree  and  clear  of  any  former  intangible  tax  Hen  held  by  the 
State  of  Florida. 

However,  this  would  not  relieve  the  person  who  owed  the  intangible 
taxes  to  the  State  of  Florida  from  the  obligation  to  pay  the  same  nor 
would  it  relieve  any  other  property  owned  by  this  person  from  the  lien 
of  such  tax. 

INTANGIBLE    PEBSONAL    PROPERTY    TAXATION 

June  5,  1941.— 041-312. 

PORECLOSXmE    SUIT— EFFECT    ON    INTANOIBLE   TAX    UEN 

QUESTION:  At  what  time  in  foreclosure  suit  does  previous  owner 
go  out  of  title  of  Intangible  unpaid  tax  liens?  Is  it  at  Final  Decree, 
Order  Confirming,  or  Master's  Deed? 

To  Hon.  Chas.  G.  Strohmeyer,  Tax  Collector,  Sarasota  County,  Sarasota. 
Florida: 

I  assume  that  you  mean  a  foreclosure  by  a  private  individual.  Such 
foreclosure  would  not  affect  any  Intangible  tax  lien  held  by  the  State  of 
FltTrida.  It,  therefore,  wotild  be  immaterial  at  what  time  title  passed  to 
the  purchaser  of  such  land  at  the  foreclosure  sale  since  he  would  take 
the  land  subject  to  the  unpaid  intangible  tax  lien. 

INTANGIBLE    PERSONAL    PBOPERTT    TAXATION 

September  14,   1942. — 042-449. 

INSURANCE— TAX  ON  ENDOWMENT  AND  ANNUITY  POLICIES 

QtJESTION:  The  late  Honorable  Cary  D.  Landis.  former  Attorney 
General,  under  date  of  January  5,  1934,  held  that  the  cash  suri'ender 
value  of  a  Me  insurance  policy  was  subject  to  taxation  under  the  Intangi- 
ble Personal  Property  Taxation  Act  of  1931. 

Under  date  of  May  9,  1940,  the  Honorable  George  Couper  Gibbs, 
successor  Attorney  General,  modified  the  opinion  previously  rendered  by 
Mr.  Landis,  and  held  that  the  cash  surrender  value  of  a  life  insurance 
policy  was  not  subject  to  the  aforesaid  tax. 

Are  such  policies  as  Annual  Premium  Retirement  Endowments,  Re- 
tirement Annuities,  and  ordinary  Endowments  taxable  under  the  In- 
tangible Act? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

The  Legislature  of  1941  enacted  what  is  known  as  the  Intangible 
Taxation  Act  of  1941,  repealing  the  Act  of  1931,  and  I,  therefore,  assimie 
your  request  has  reference  to  the  existing  Intangible  Personal  Property 
Taxation  Act,  and  I  shall  treat  it  accordingly. 

For  answer  to  your  first  question  as  to  whether  or  not  the  cash  sur- 
render value  of  a  life  insurance  policy  is  subject  to  taxation  under  the 
Intangible  Personal  Property  Taxation  Act  of  1941,  it  is  my  opinion  that 
such  a  policy  is  not  subject  to  the  tax,  and  I,  therefore,  concur  in  the 
conclusions  reached  by  my  predecessor  in  his  opinion  of  May  9,  1940. 
My  reason  for  holding  that  the  cash  surrender  value  of  a  life  insurance 
policy  is  not  subject  to  the  tax  is  that  such  a  policy  does  not  come  within 
any  one  of  the  four  classes  of  intangible  property  as  set  forth  in  the 
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Act.  The  cash  surrender  value  of  a  life  insurance  policy  Is  not  a  direct 
obligation  to  pay  money  as  the  cash  surrender  value  is  merely  Incidental 
and.  If  exercised,  all  other  rights  under  the  policy  are  surrendered.  A 
life  insurance  policy  is  not  taken  out  for  its  surrender  value.  It  is  a 
policy  to  afford  protection  for  one's  family  and  his  creditors. 

A  person  would  not  take  out  a  life  Insurance  policy  on  the  basis 
of  its  cash  surrender  value.  The  longer  a  life  insurance  policy  continues 
In  force  the  greater  the  value,  but  only  on  death  does  ft  pay  the  full 
amount.  A  life  insurance  policy  cannot  be  treated  and  is  not  recognized 
as  any  commercial  paper,  and  Is  such  a  contract  that  is  payable  on  the 
death  of  the  insured. 

I  have  been  unable  to  find  a  legal  definition  of  the  three  types  of 
Insurance  you  mention,  but  from  the  authorities  I  have  read  I  have  con- 
cluded that  different  Insurance  companies,  for  business  reasons,  have 
given  different  names  to  Endowment  and  Annuity  insurance  policies. 

An  Endowment  insurance  is,  in  general,  a  contract  to  pay  the  as- 
sured, in  consideration  of  a  premium  or  premiums  to  be  paid  within  a 
certain  limited  time,  a  specified  sum  of  mraiey  at  the  termination  of  a 
certain  designated  period,  if  he  is  then  living,  but  to  a  person  named 
if  assured  dies  before  the  specified  time. 

An  Endowment  policy  does  not,  in  my  opinion,  come  within  any  one 
of  the  four  classes  of  intangible  personal  property  as  set  forth  in  Becticm 
199,02,  Florida  Statutes  1941.  Certainly  this  type  of  policy  cannot  be 
classed  as  money.  United  States  legal  tender  notes,  bank  deposits  of  all 
kinds,  certificates  of  deposits,  cashier's  and  certified  checks,  bill  of  ex- 
change, drafts,  or  money  placed  with  savings,  building  and  lean  associa- 
tions as  is  set  forth  in  Class  A,  Section   199.03,  Florida  Statutes  1941. 

Class  B  intangible  personal  property  is  defined  as  being  all  stocks, 
shares  of  incorporated  or  unincorporated  companies;  all  bonds  except  of 
the  several  municipalities  and  counties  at  the  State  of  Florida;  all  bonds 
exempt  from  taxation  under  the  Constitution  of  the  United  States  or  of 
the  State  of  Florida,  bonds  and  other  obligations  bearing  date  prior  to 
January  1,  1942,  for  payment  of  money  which  are  secured  by  mortgage, 
deed  of  trust,  or  other  liens  upon  real  or  personal  estates  situated  In 
Florida:  the  beneficial  interest  of  residents  of  Florida  in  trust  estates 
of  all  kinds  when  the  trustee  resides  outside  of  the  State  of  Florida, 
or  if  the  trustee  is  a  corporation  and  has  its  principal  place  of  business 
outside  of  the  State  of  Florida,  provided  that  if  the  trustee  returns  to 
the  tax  a^essor  such  beneficial  interest  and  jMiys  the  tax  thereon  to  the 
tax  collector,  then  the  beneficial  owner  shall  not  be  required  to  pay 
the  tax  thereon. 

Class  C  intangible  personal  property  is  defined  ss  being  all  notes, 
bonds,  and  other  obligations  bearing  date  subsequent  to  December  31. 
1941,  for  payment  of  money  secured  by  mortgage,  deed  of  trust,  or  other 
liens  upon  real  estate  in  Florida,  provided  that  only  that  part  of  the 
value  of  the  mortgage,  deed  of  trust,  or  other  lien,  the  real  property  of 
which  Is  located  within  the  State  shall  bear  to  the  whole  value  of  th» 
real  proi>erty  described  in  said  obligation  shall  be  included. 

Class  D  intangible  personal  property  shall  include  all  other  Intuigible 
personal  property  not  embraced  in  Classes  A,  B,  or  C. 

An  Endowment  policy  is  usually  one  that  pays  at  some  designated 
future  time  if  the  insured  is  then  living.  If  not,  then  to  a  person  or 
institution. 
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An  Annuity  is  generally  understood  as  an  agreement  to  pay  a  specified 
Bum  to  the  annuitant  annually  during  life,  or  in  flxed  Installments  at 
stated  intervals  over  a  definite  period. 

Basing  my  opinion  on  the  facts  I  have  before  me,  and  assuming  the 
three  types  of  insurance  you  classify  as  Annual  Premium  Retirement 
IBndowments,  Retiring  Annuities,  and  Ordinary  Endowments  will  come 
wltnin  the  classiflcation  of  either  an  Endowment  or  an  Annuity,  it  is 
my  opinion  that  an  Annuity  Insurance  PoUcy  is  subject  to  the  provisions 
of  the  Intangible  Personal  Taxation  law  under  Class  D  provided  the 
contract  is  in  force  and  effect  and  it  has  a  stated  and  calculated  value, 
but  an  Endowment  policy  Is  not  subject  to  the  tax  as  such  poUcy  In  my 
opinion  does  not  come  within  either  Class  A,  B,  C,  or  D.  See  Section 
199.02,  Florida  Statutes   1941. 

Of  course,  when  and  if  the  Endowment  pohcy  matures  as  an  en- 
dowment in  favor  of  the  insured,  then  the  proceeds  thereof  would  be 
subject  to  the  Intangible  Personal  Property  tax,  with  the  classification 
depending  upon  the  disproition  made  with  reference  to  the  endowment 
at  the  time  of  its  maturity. 


INTANGIBLE    PEBSONAL   PKOFEBTY    TAXATION 

August  6,  1941.— 041-432. 

INTANGIBLE    TAXES— DEFINED 

QUESTION:  Is  the  tax  imposed  by  Chapter  20724,  Laws  of  Florida, 
1941.  on  those  intangibles  defined  and  classified  In  Section  3  <3)  of  said 
Act  an  ad  valorem  tax,  or  is  it  In  truth  and  in  fact  a  tax  upon  the  priv- 
ilege ot  recording  the  instrument? 

To  Hon,  J.  Edmn  Larson,  State  Treasurer: 

The  tax  is  an  ad  valorem  tax.  I  can  arrive  at  no  other  conclusion 
when  I  read  the  Act  in  its  entirety,  especially  In  view  of  the  provisions 
contained  in  Sections  6,  7,  9,  and  13  thereof.  The  tax  is  levied  and  as- 
sessed according  to  the  value  (the  taxable  value  being  determined  by  the 
amount  of  the  indebtedness  evidenced  by  the  obligation) ;  the  tax  is 
due  and  payable  at  the  time  the  mortgage  or  other  instrument  is  executed. 
The  provision  that  no  mortgage  shall  be  admissible  to  record  or  recorded 
in  any  public  record  of  this  State  or  be  enforceable  in  any  court  of  this 
State  until  the  tax  has  been  paid  does  not  change  the  nature  of  the  tax, 
but  this  provision  simply  provides  a  very  efficient  method  and  means 
for  the  enforcement  and  collection  of  the  tax. 


INTANGIBLE   PERSONAL    PBOPEBTT    TAXATION 

May  13,  1942.— 042-229.  ' 

INTANGIBLE  TAXES— DISPOSITION  BY  STATE  TREASURER 

QUESTION:  Various  county  tax  collectors  in  Florida  are  still  col- 
lecting intangible  taxes  which  were  assessed  prior  to  the  enactment  of 
Chapter  20724.  Acts  of  1941,  Should  such  prior  assessments  when  re- 
ceived by  the  State  Treasurer  be  credited  to  the  General  Revenue  Fund 
as  provided  in  the  laws  under  which  said  assessments  were  made,  or 
should  they  be  deposited  in  the  Intangible  Tax  Fund  with  moneys  as- 
sessed and  collected  under  Chapter  20724? 
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To  Hon.  J.  Edwin  Larson,  State  TTcasurer: 

Intangible  taxes  which  were  assessed  prior  to  the  enactment  of 
Chapter  20724,  Acts  of  1941,  and  received  by  you,  should  be  credited  to 
the  General  Revenue  Fund. 

In  passing  upcn  the  question  submitted  I  have  only  taken  into  con- 
sideration the  disposition  of  intangible  taxes  collected  and  turned  over 
to  you  which  were  asse^ed  prior  to  the  enactment  of  Chapter  20724, 
Acts  of  1941. 

INTANGIBLE   PERSONAL   PBOPEBT¥   TAXATION 

March  3,  1941.— 041-105. 

LEASE    AOREEMENTS—CGNTAINING    OPTION    TO    PURCHASE; 

TAXABILITy 

QUESTION:  Is  an  instrument  executed  by  Mlldol  Holding  Cor- 
poration and  Guy  1.  Willard  a  lease  or  an  agreement  for  deed,  and  is  It 
taxable  under  Class  B  C7r  Class  C  of  Section  3  of  the  Intangible  Personal 
Property  Taxation  Act  of  1931? 

To  Hon.  J.  M.  Lee,  Comptroller; 

The  Instrument  in  substance  provides  that  the  lessor  leases  certain 
described  property  for  a  term  of  twelve  years:  the  lessee  paying  $25.00 
in  cash  as  security  on  the  lease,  said  amount  to  be  applied  on  the  last 
month  of  the  term  of  the  lease,  and  the  further  sum  of  $3,000  payable  In 
monthly  installments  of  not  less  than  $25.00.  Upon  default,  the  lessee 
becomes  a  tenant  at  sufferance.  The  lease  also  contains  a  provision  that 
if  the  lessee  has  performed  all  of  the  terms  of  the  lease,  he  is  then  to  have 
the  option  to  purchase  the  property  Icr  the  stmi  of  $3,025.00,  plus  interest 
at  six  per  cent  and  all  monthly  payments  to  be  credited  upon  said  amount ; 
further,  that  the  agreement  is  a  lease  containing  an  option  to  purchase 
and  is  to  be  construed  only  as  such. 

After  careful  consideration  of  the  matter,  I  am  of  the  cTpinion  that 
the  agreement  mentioned  is  not  an  agreement  for  a  deed  but  is  a  lease. 
The  Supreme  Court  in  the  case  of  Poxworth  v.  Maddox,  137  So,  161.  said: 

"Option  to  purchase  contained  in  lease,  prior  to  its  exercise,  does  not 
prevent  existence  of  landlord  and  tenant  relation,  though  rent  payments 
are  to  be  credited  on  purchase  price  if  option  is  exercised." 

Authorities  from  other  States  could  be  cited,  but  in  view  of  the 
direct  holding  by  our  Supreme  Court  on  this  question,  I  do  not  think  It 
would  serve  any  useful  purpose. 

This  brings  me  to  the  only  other  remaining  question  1.  e,,  whether 
said  agreement  is  to  be  taxed  under  Class  B  or  Class  C  of  Section  3  of 
the  Intangible  Personal  Property  Taxation  Act  of  1931, 

I  find  that  the  Comptroller  Issued  a  pamphlet  on  January  5.  1934, 
cofttaining  the  Intangible  Personal  Property  Taxation  Act  of  1931,  to-* 
gether  with  certain  excerpts  from  the  opinions  of  the  Attorney  General 
of  Florida.  On  page  26  of  this  publication,  under  Section  74,  I  find  that 
a  previous  Attorney  General  held  that  leases  are  "among  the  matters 
that  will  be  taxed  under  Class  B,"  I  am  informed  that  this  pamphlet 
has  received  wide  circulation.  We  also  know  that  since  this  interpreta- 
tion was  placed  upon  the  Intangible  Personal  Property  Taxation  Act, 
several  Sessions  of  the  Legislature  have  intervened  and  this  Intangible 
Taxation  Act  has  not  been  changed  so  as  to  avoid  the  effect  of  the  con- 
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struction  that  was  placed  upon  the  same  as  above  pointed  out.    I,  there- 
fore, attach  great  weight  to  sold  ruling. 

However,  I  have  also  examined  the  Act  and  find  that  in  the  statu- 
tory definition  of  classes  covered  by  Class  B,  leases  are  speclficall; 
mentioned.  I,  therefore,  concur  in  the  previous  opinion  above  referred 
to  and  adopt  the  same,  and  hold  that  the  instrument  mentioned  is 
taxable  under  Class  B  of  said  Act. 


INTANGIBLE    PERSONAL    PBOPEKTr    TAXATION 

February  10,  1941. — 041-57. 

LEGAL  RESIDENCE— DOMICILE    OP  WIPE 

QUESTION:  Can  a  wife  maintain  her  legal  status  in  one  state  and 
the  husband  in  another? 

To  Hon.  Jim  Burden,  Tax  Assessor,  Orlatido,  Fla.: 

The  Intangible  Taxation  Act  stipulates  levy  o*  taxes  on  intangibles 
of  residents  of  the  State,  whether  their  property  is  physically  within  the 
State  or  not.  Acts  of  1931  Bxtraordlnary  Session.  Chapter  15789;  Starkey 
V.  Carson,  138  Fla.  311,   189  So.  389. 

The  instant  question  then  devolves  upon  the  legal  residence  of  the 
married  woman.  The  term  "residence"  used  in  relation  to  taxation, 
means  legal  residence,  as  does  also  the  term  "Resident."  Heron  v.  Pas- 
sailaigue,  92  Fla.  818,  110  So.  539. 

Generally  the  domicile  of  the  wife  is  that  of  the  husband,  and  is 
ordinarily  not  affected  by  the  fact  that  the  wife  is  living  apart  from  the 
husband  in  the  absence  of  a  judicial  decree  of  separation  or  divorce. 
Bowmall  v.  Bowmall,  127  Fla.  747,  174  So.  14. 

Following  out  the  theory  of  an  identity  of  persons,  the  law  fixes  the 
domicile  of  the  wife  by  that  of  the  husband,  and  denies  to  her  during 
cohabitation  the  power  of  acquiring  a  domicile  of  her  own  separate  and 
apart  from  him.    19  Corpus  Juris  414,  Sec.  33. 

In  Anderson  v.  Watt,  138  U.  S.  694,  the  Supreme  Court  of  the  United 
States  said  that  where  a  wife  lives  apart  from  her  husband  without 
sufficient  cause,  his  domicile  is,  in  law,  her  domicile. 

My  conclusion  is  that  a  married  woman  vi^ose  husband  is  a  legal 
resident  of  the  State  of  Florida,  is  liicewise  a  resident  of  this  State,  and 
would  be  liable  for  the  Florida  tax  on  intangible  property  owned  by  her. 
whether  such  property  is  physcially  within  this  State  or  not,  subject,  of 
course,  to  the  general  exception  that  a  married  woman  may  establish 
separate  residence  and  domicile  for  the  purpose  of  divorce. 

INTANGIBLE    PERSONAL   PROPERTY    TAXATION 

May  20,  1941. — 041-275. 

LIEN— ENFORCEMENT  AGAINST  MARRIED  WOMAN 

QUESTION:  Would  an  assessment  for  intangible  taxes  against  a 
jnarried  woman  in  any  way  encumber  real  estate  owned  by  her  husband? 
In  other  words,  would  a  lien  for  taxes  under  circumstances  mentioned 
above  be  enforceable  against  the  husband's  property? 
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To  Hon.  J.  M.  Lee  Comfprofler; 

I  know  of  no  way  to  enforce  a  lien  for  intangible  taxes  against  a 
married  woman  upon  the  property  of  her  husband. 

INTANGIKLE    PERSONAL   PBOPERTT    TAXATION 

AprU  26.  1941.— 041-224. 

MORTGAGE— RECORD  OWNER  TAXABLE  NOTWITHSTANDINO 
SUBSEQUENT    TRANSFER 

QUESTION:  Covington  Company  receives  applications  for  mort- 
gages to  be  insured  by  F.  H.  A.  If  the  mortgage  is  accepted,  the  appli- 
cant is  so  informed  and  whenever  the  time  comes  for  the  execution  of  a 
mortgage,  the  same  Is  made  direct  to  Covington  Company  and  there- 
after all  payments  upon  this  mortgage  are  made  to  Covington  Com- 
pany. Subsequently,  Covington  Company  assigns  this  mortgage  to  the 
Federal  National  Mortgage  Association,  which  is  a  corporation  incor- 
porated under  an  Act  of  Congress.  See  12  U.S.CA,  Paragraph  718  et  seq. 
The  notes  et  cetera  of  tiiis  Corporation  are  by  Federal  Law  exempt  from 
taxation.  Paragraph  1722,  Supra.  However,  Covington  Company  is  the 
absolute  owner  of  the  mortgage  up  until  the  very  moment  it  is  trans- 
ferred to  some  mortgage  association  doing  business  under  the  Federal 
Haw.  Covington  Comtany  collects  interest  upon  this  mortgage  from 
the  date  of  same  to  the  date  ttiis  mortgage  is  transferred  to  said  mortgage 
association.  Is  Covington  Company  Uable  for  intangible  tax  upon  all 
mortgages,  the  record  title  of  which  was  in  Covington  Company  on  Jan- 
uary 1st  even  though  subsequently  the  mortgage  was  transferred  to  a 
corporation  organized  under  a  Federal  Law,  that  provides  that  the  notes 
et  cetera  of  such  company  shall  be  exempt  from  taxation? 

To  Hon.  J.  Af.  Lee,  ComptwUer: 

1  have  very  carefully  considered  the  memorandum  prepared  by  Mr. 
J.  W.  Pettyjohn  who  represents  Covington  Company.  The  substance  of 
Mr.  Pettyjohn's  memorandum  is  to  the  effect  that  Covington  Company 
operates  merely  as  a  transfer  agent  of  the  Company  organized  under  the 
Federal  Act  that  is  to  purchase  the  same  from  Covington  Company. 

I  am  unable  to  follow  this  line  of  reasoning  )>ecause  it  seems  to 
me  it  is  inconsistent  with  the  theory  of  being  merely  a  transfer  agent 
where  such  so-called  transfer  agent  in  effect  sells  the  mortgage  to  the 
so-called  purcliaser,  and  retains  all  interest  that  has  accrued  upon  said 
mortgage  up  until  the  date  of  its  actual  transfer  to  the  so-called  prin- 
cipal. I  tliink  Covington  Company  would  be  more  properly  termed  a 
"broker"  from  the  actual  facts  as  I  know  them.  I  do  not  believe  that 
the  fact  that  the  note  and  mortgage  may  be  or  Is  ultimately  transferred 
to  a  corporation  who  claims  that  its  notes  et  cetera  are  exempt  from 
taxation,  affects  the  situation  in  the  least. 

I  am,  therefore,  of  the  opinion  that  the  Hcmorable  Newton  Lum- 
mus,  Jr.,  Tax  Assessor  of  Dade  County,  was  correct  in  making  an  assess- 
ment against  Covington  Company  upon  all  mortgages  that  on  January 
1st  were  outstanding  of  record  in  the  name  of  thJs  Company,  i  there- 
fore answer  your  question  in  the  affirmative.  * 

INTANGIBLE    PERSONAL    PROPERTY    TAXATION 

August  27,  1942.~fl42-419. 

MORTGAGE  EXTENSION  AGREEMENT— TAXABILITY 

QUESTION:  Under  the  provisions  of  Chapter  20724,  Acts  of  1941, 
would  a  mortgage  extension  agreement  bearing  date  the  I8tb  of  June, 
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1942  .  .  .  (stating  that  whereas  the  mortgagors  being  indebted  to  the 
mortgagee  in  the  sum  of  $7,500  evidenced  by  promissory  note  dated  May 
11,  1937)  ,  .  .  extending  the  time  of  the  payment  of  said  mortgage  to 
May  II,  1945,  be  subject  to  the  Intangible  tax  class  C  as  provided  by  Sub- 
section 3  of  Section  3  of  said  act,  and  provisions  of  Sub -section  C  of 
Section  13  of  said  act? 

To  Hon.  George  J.  Dykes,  Clerk  Circuit  Court,  Lake  County,   Tavares, 
Florida: 

In  reply  wish  to  advise  that  under  the  specific  provisions  of  Sub- 
section C  of  Section  3  of  said  Act  the  note,  which  was  secured  by  the 
mortgage  and  which  has  been  extended  by  the  instrument  you  refer  to, 
would  only  be  taxable  provided  it  was  dated  subsequent  to  December  31, 
1941.  Therefore,  since  the  note  was  dated  prior  to  December  31,  1941,  the 
extension  agreement  would  not  be  taxable  and  Sub-section  C  of  Section 
13  would  not  be  applicable.  However,  this  does  not  mean  that  the  note 
in  question  would  not  be  taxable  under  another  classification  in  said  Act. 


INTANGIBLE   PERSONAL   PROPERTY    TAXATION 

January  30,  1942.— 042-51. 

MOTOR    VEHICLES— AD  VALOREM  TAXES;    IMPOSITION 

QUESTION:  Can  the  Legislature  include  automobiles  held  in  stock 
by  dealers  for  sale  in  a  general  inventory  tax  on  stock  or  merchandise? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner,   Tallahassee, 

Florida: 

In  the  decision  of  our  Supreme  Court  in  the  case  of  Nolan -Peeler 
Motors,  Inc.  v.  Wood,  decided  June  30,  1937,  and  reported  in  175  So.  S23, 
our  Supreme  Court  holds  that  Section  13,  Article  IX,  of  our  State  Con- 
stitution, authorizes  only  one  form  of  taxation  on  motor  vehicles,  namely, 
a  license  tax,  and  that  any  attempt  by  the  Legislature  to  impose  an  ad 
valorem  tax  on  such  motor  vehicles  would  be  Invalid. 


INTANGmLE   PERSONAL   PROPEBTT    TAXATION 

August  11.  1942. — 042-394, 

PERSONAL    PROPERTY— ACQUISITION    SUBSEQUENT    TO    ASSESS- 
MENT— SEIZURE  AND  SALE 

QUESTION:  If  a  certain  kind  of  personal  property  is  assessed  on 
the  tax  roll,  is  it  necessary  to  levy  on  the  property  assessed  to  force 
collection,  or  can  you  levy  on  another  kind  of  personal  property  that 
was  not  taxable  for  that  year?  In  other  words  if  you  are  assessed  with 
cattle  on  the  1941  tax  roll,  and  in  1942  you  open  a  store  of  some  kind, 
can  I  levy  on  your  store  for  the  taxes  on  those  cattle  assessed  in  1941. 
although  your  store  was  not  taxable  for  1941  taxes? 

To  Hon.  Grady  Potter,  Tax  Collector,  Sumter  County,  Bushnell,  Florida: 

Under  a  recent  constitutional  amendment  the  State  has  no  interest 
in  any  of  the  tax  revenues  derived  from  ad  valorem  taxes  on  pei^onal 
property.  However,  in  order  to  keep  the  enforcement  of  our  taxing  laws 
uniform  throughout  the  State  I  thought  it  well  to  answer  your  inquiry. 

I  find  that  as  early  as  September  3,  1936,  this  question  was  consid- 
ered by  this  oflSee.    I  quote  from  the  opinion: 
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"I  respectfully  refer  you  to  my  opinion  under  date  of  March  28,  1935. 
rendered  to  you.  In  that  opinion  I  expressed  the  view  that  in  collecting 
personal  i>roperty  taxes  which  were  levied  and  assessed  against  the  tax- 
payer because  of  the  ownership  of  tangible  personal  property,  the  county 
tax  collector  is  authorized  to  seize  and  sell  all  personal  property,  both 
tangible  and  intangible,  belonging  to  the  taxpayer,  within  the  county 
where  the  levy  and  assessment  were  made.  I  am  of  the  view  that  this 
personal  property,  subject  to  seizure  and  sale,  includes  property  acquired 
subsequent  to  the  date  of  the  assessment,  but  prior  to  the  levy  and  sale." 

I  have  carefully  considered  the  same  and  I  find  no  reason  to  differ 
therefrom,  I  therefore  concur  in  this  opinion  and  hold  that  your  ques- 
tion should  be  answered  in  the  affirmative. 


INTANGIBLE   PERSONAL   PBOPEBTY   TAXATION 

March  27,  X941.— 041-168. 

TRUSTS— TAXABIUTY 

QUESTION:  In  the  light  of  the  opinion  of  the  Florida  Supreme 
Court  in  State  v.  Beardsley,  82  So.  795,  what  is  the  liability  of  a  trust 
for  taxes  where  one  or  more  of  the  trustees  Is  a  non-resident  of  Florida? 

To  Hon.  J.  M.  Lee,  ComptrolJer : 

I  have  reviewed  the  above  mentioned  decision  and  I  am  of  the 
opinion  that  there  has  been  a  mis-construction  of  this  case  by  Senator 
IjOftin's  OfiSce,  Apparently,  that  office  is  of  the  opinion  that  the  Supreme 
Court  held  "that  the  trustees  could  only  be  taxed  for  one-third  of  the 
value  of  the  personal  property  in  this  State."  I  find  that  the  Supreme 
Court  held  this: 

"It  is  essential  to  the  power  of  taxation  that  either  the  owner  of 
personal  property  be  a  resident  or  the  property  be  situated  within  the 
district  attempting  to  exercise  the  power  to  tax.  It  is  shown  by  the 
bill  that  the  Expellees  are  nonresidents  of  St.  Johns  county,  and  it  is 
clearly  shottm  by  the  evidence  that  the  property  is  not  only  presumptiitely. 
but  actnally,  in  another  State;  ..."   (Emphasis   ours.) 

In  view  of  this  statement  by  the  Supreme  Court,  I  do  not  feel  that 
this  case  is  in  point  and  believe  that  the  opinion  of  December  5th,  1940. 
of  the  then  Attorney  General  to  be  correct  and  I  confirm  the  same. 


EXCISE  TAX£S 

June  20,  1942.-042-309. 

DOCUMENTARY    STAUff    TAX— BILLS    OP    SALE 

QUESTION:  Under  the  laws  of  Florida  are  documentary  stamps 
required  on  bills  of  sale? 

To  Hon.  Roy  R.  Raulerson.  Clerk  of  Circuit  Court,  Okeechobee.  Florida: 

The  law  does  not  require  documentary  stamps  to  be  placed  on  bills 
of  sale^mless  such  bills  of  sale  contain  a  written  obligation  for  the  pay- 
ment of  money. 
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December  5,  1941.— 041-677. 

DOCUMENTARY  STAMP  TAX— COLLATERAL  AGREEMENT  FORMS 

QUESTION:  Are  forms  used  by  banks  for  demand  loans  subject 
to  the  provisions  of  Chapter  15787,  Acts  of  1931,  known  as  the  Florida 
Documentary  Stamp  Act? 

To  Hon.  J.  M.  Lee,  Comptroller: 

Under  paragraph  3  of  the  collateral  agreement  the  person  signing 
same  agrees  to  pay  any  Indebtedness  to  the  bank  and  in  the  event  he 
fails  to  do  so  the  bank  can  proceed  to  sell  the  securities  held  by  it,  and 
the  person  signing  such  agreement  agrees  to  be  responsible  for  any 
deficiency  remaining  unpaid  after  the  securities  have  been  sold,  together 
with 

"court  costs  and  reasonable  attorney  fees  for  the  enforcement  and 
collection  of  such  deficiency." 

It  is,  therefore,  obvious  that  the  person  signing  said  agreement  and 
the  other  papers  that  he  signs  upon  securing  money  from  the  bank,  is 
under  an  obligation  to  repay  the  same  out  of  the  collateral  deposited 
and  if  this  isn't  sufficient  he  is  liable  for  any  balance  remaining  due  after 
the  proceeds  of  the  sale  of  the  ccJilateral  has  been  made.  Undoubtedly, 
if  any  question  should  arise  between  the  bank  and  the  person  signing 
the  agreement  submitted,  the  bank  would  contend  that  the  forms  you 
submitted  constituted  either  a  note  or  a  written  obligation  to  pay  money. 

I,  therefore,  overrule  the  opinion  of  the  Attorney  General  of  June  4, 
1934,  and  hold  that  whenever  the  forms  submitted,  or  similar  forms, 
have  been  properly  executed  and  delivered  to  any  bank  that  the  same 
are  subject  to  the  provisions  of  Chapter  15787,  Acts  of  1931,  known  as 
Florida  Documentary  stamp  Act  and  are  therefore  taxable  thereunder. 


EXCISE  TAXES 

January  16,  1942. — 042-36. 

DOCUMENTARY  STAMP  TAX— COLLATERAL  AGREEMENT  FORMS 

QUESTION;  Are  forms  used  by  banks  for  demand  leans  subject 
to  the  provisions  of  Chapter  15787,  Acts  of  1931,  known  as  the  Florida 
Documentary  Stamp  Act? 

To  Hon.  J.  M.  Lee,  Comptroller: 

(Amendment   to  opinion  rendered   December  5,   1941,   041-677.) 

Since  writing  the  opinion  captioned  as  above  to  you  of  December  5th 
I  have  found  that  many  banks  had  in  good  faith  followed  the  opinion 
of  a  former  Attorney  General  of  June  4,  1934,  holding  that  the  particu- 
lar instruments  set  forth  in  my  letter  to  you  of  December  5th  were  not 
taxable  and  that  if  my  opinion  to  you  of  December  5,  1941,  was  construed 
as  to  operate  retroactively  it  would  be  difficult  for  the  banks  to  collect  the 
amount  of  stamp  tax  from  the  customer  that  would  be  due  upon  all  in- 
struments taken  prior  to  December  5,  1941. 

This  is,  therefore,  to  advise  that  my  opinion  of  December  5.  1941, 
should  not  be  construed  as  retroactive  and  therefore  instruments  cov- 
ering transactions  prior  to  December  5.  1941  should  not  be  taxed.  My 
opinion  to  you  of  December  5,  1941,  is  therefore  amended  according^. 
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April  21.   1&4I.— 041-210. 

DOCUMENTARY  STAMP  TAX— CONVEYANCES— COUNTY  BOARD 
OF  PUBUC  INSTRUCTION 

QUESTION;  Are  conveyances  or  obligations  of  County  Boards  of 
Public  Instruction  subject  to  the  State  Documentary  Tax  prescribed  In 
Section  1279  (111),  Compiled  General  Laws  of  1927,  Permanent  Supple- 
ment, Chapter  15787,  Acts  of  1931,  Extra  Session? 

To  Hon.  Colin  Enolisk,  State  Superintendent  of  Public  Instruction: 

A  County  Board  cf  Public  Instruction  Is  not  a  person,  Qrm,  asso- 
ciation or  corporation  within  the  contemplation  of  that  Act.  The  rule 
established  by  the  Florida  Supreme  Court  in  State  ex  rel.  Packard  vs. 
Cook,  108  Fla.  157,  146  So,  223,  with  reference  to  Chapter  15787,  is  that 

"...  if  there  is  any  doubt  as  to  the  liability  of  an  instrument  to 
taxation  under  the  act,  the  construction  is  in  favor  of  exemption,  because 
a  tax  cannot  be  Imposed  without  clear  and  express  words  for  that 
purpose." 

X  see  no  intent  in  this  Act  to  cover  instruments  executed  by  gov- 
ernmental bodies  like  a  County  Board  of  Public  Instruction. 

In  an  opinion  dated  January  11,  1932.  reported  In  Biennial  Report 
of  the  Attorney  General,  1931-1932,  page  609.  this  office  specifically  held 
that  a  promissory  note  executed  by  a  county  school  board  was  exempted 
from  the  stamp  tax  on  the  ground  that  it  was  a  governmental  or  State 
agency  negcTtiating  the  note.  In  the  same  Biennial  Report,  on  pages 
486,  872,  889.  and  892,  this  office  rendered  additional  opinions  to  the 
effect  that  Instnunenlis  executed  by  governmental  agencies  were  ex- 
empted from  the  provisions  of  the  Documentary  Stamp  Tax  Law. 

EXCISE  TAXES 

June  29,  1942.— 042-328. 

DOCUMENTARY  STAMP  TAX— DEED  BY  SPECIAL  MASTER 

QUESTION:  The  Circuit  Court  of  Jackson  County  has  been  pre- 
sented with  a  deed  executed  by  a  Special  Master  in  Chancery  appointed 
by  the  Court  in  a  suit  for  the  foreclcsure  of  delinQuent  City  taxes  in  a 
suit  in  which  the  City  of  Marianna  was  plaintiff.  Does  said  deed  require 
Documentary  Stamps  under  the  Laws  of  Florida? 

To  Hon.  Doc  Grant,  Clerk,  Circuit  Court,  Jackson  County,  Marianna,  Fla. ; 

lliis  office  ruled  on  October  5,  1932,  when  the  late  Cary  D.  Landis  was 
Attorney  General,  that — 

"Master's  deed  conveying  property  to  a  municipality  for  delinquent 
taxes'  due  said  municipality,  is  required  to  have  the  documentary  stamp, 
provided  by  Chapter  15787,  Acts  of  1931,  regardless  of  whether  the 
municipality  pays  such  tax  .  .  ." 

See  Biennial  Report  of  the  Attorney  General  for  1931-32,  page  724. 

This  construction  has  been  followed  since  that  time  and  it  has  never 
been  questioned.  I  therefore  concur  In  same  and  hold  that  the  Master's 
Deed,  under  the  above  facts,  must  bear  documentary  stamps. 
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October  13,  1841.-041-573. 

DOCUMENTARY  STAMP   TAX— NOTICES  OP  LIENS 

QUESTION:  Should  documentary  stamps  be  placed  on  Notices  of 
Liens  on  motor  vehicles? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Section  1279  (111),  Compiled  General  Laws  of  Florida.  1927  Per- 
manent Supplement  is  as  follows: 

"On  and  after  July  28,  1931,  there  shall  be  levied,  collected  and 
paid  for  and  in  respect  of  the  several  documents,  bonds,  debentures  or 
certificates  of  stocl^  and  indebtedness,  and  other  documents,  instruments, 
matters,  writings,  and  things  mentioned  and  described  in  Schedule  A,  or 
for  or  in  respect  of  the  vellum,  parchment,  or  paper  upon  which  such 
document,  instrument,  matter,  writing,  or  thing,  or  any  of  them,  are 
written  or  printed  by  any  person,  firm,  association,  or  corporation  who 
makes,  signs,  executes,  issues,  sells,  removes,  consigns,  assigns,  or  ships 
the  same,  or  for  whose  benefit  or  use  the  same  are  made,  signed,  executed, 
issued,  sold,  removed,  consigned,  assigned,  or  shipped  in  the  State  of 
Florida,  the  taxes  specified  in  said  Schedule  A,  ,  .  . 

".  .  .  On  promissory  notes,  non -negotiable  notes,  written  obligations 
to  pay  money,  assignments  of  salaries,  wages,  or  other  compensation, 
made,  executed,  dehvered,  sold,  transferred,  or  assigned  in  the  State  of 
Florida,  and  for  each  renewal  of  the  same  on  each  one  hundred  dollars 
of  the  indebtedness  or  obligation  evidenced  thereby,  ten  cents.  Mort- 
gages which  incorporate  the  certificate  of  indebtedness,  not  otherwise 
shown  in  separate  instruments,  are  subject  to  the  same  tax  at  the  same 
rate." 

Section  1  of  Chapter  20917,  Laws  of  Florida,  Acts  of  1941,  is  as 
follows: 

"Section  l.  No  liens  for  imrchase  money  or  as  security  for  a  debt 
in  the  form  of  retain  title  contract,  conditional  bill  of  sale  or  chattel 
mortgage  or  otherwise,  on  a  Motor  Vehicle,  as  now  or  may  hereafter 
be  defined  by  law  shall  be  enforceable  in  any  of  the  courts  of  this  State, 
against  creditors  or  subsequent  purchasers  for  a  valuable  consideraticTn 
and  without  notice,  unless  a  sworn  notice  of  such  lien,  siiowing  the 
following  information,  viz: 

"1,    Name  and  address  of  the  registered  owner. 

"2.    Date  and  amount  of  lien. 

"3.    Description  of  the  Motor  Vehicle,  particularly  shovring  make, 

type,  motor  and  serial  number,  and 

"4.  Name  and  address  of  lien  holder 
shall  be  recorded  in  the  office  of  the  Motor  Vehicle  Commissioner  of  the 
State  of  Florida  which  filing  is  in  lieu  of  all  filing  and  recording  now 
required  or  authorized  by  law.  and  shall  be  effective  as  constructive 
notice  when  filed,  provided,  however,  that  this  Act  shall  not  apply  or 
be  effective  as  to  any  retain  title  contract,  conditional  bill  of  sale,  chattel 
mortgage  or  other  like  instnmient  executed  prior  to  the  effective  date  of 
this  Act,  nor  to  any  retain  title  contract,  conditional  bill  of  sale,  chattel 
mortgage  or  other  like  instrument  covering  any  new  or  iised  motor 
vehicle  floor  plan  stock  of  any  motor  vehicle  dealer." 
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The  notice  contemplated  by  this  Section  is  required  to  be  executed 
by  the  lien  holder  only.  It  is  merely  notice  of  the  existence  of  a  lien 
and  is  not  a  written  obligation  to  pay  money  within  the  meaning  of 
Section  1279  (111>  Compiled  General  Laws  of  Florida.  A  retain  title 
contract,  conditional  bill  of  sale  or  chattel  mortgage  on  a  motor  vehicle 
must  have  affixed  thereto  documentary  stamps  evidencing  payment  of 
the  excise  tax,  as  these  instruments  are  written  obligations  to  pay  money 
and  are  signed  by  the  obligor. 

It  is  therefore  my  opinion,  that  the  Notices  of  Liens  provided  lor 
by  Chapter  20917,  Acts  of  1941,  need  not  have  affixed  thereto  documen- 
tary tax  stamps  unless  such  notices  are  themselves  the  original  obliga- 
tions to  pay  money  or  renewals  thereof. 

EXCISE  TAXES 

March  3,  1941.— 041-112. 

DOCUMENTARY  STAMP  TAX— VOTING  TRUST  CERTIKCATES 

QUESTION:  The  Florida  East  Coast  Hotel  Company  was  incor- 
porated in  the  year  1897.  On  Janiiary  22,  1941,  It  was  reincorporated 
under  the  1925  Corporation  Law  with  very  few  changes  in  the  original 
charter  powers,  but  the  prior  outstanding  35,000  shares  of  capital  stock, 
with  a  par  value  of  $100.00  per  share  were  reclassified  on  a  basis  of  10 
shares  for  one,  into  3500  shares  of  capital  stock  without  nominal  or  par 
value.  On  January  31,  1941,  all  the  holders  of  shares  of  the  capital  stock 
of  the  Florida  East  Coast  Hotel  Company  entered  into  a  voting  trust 
agreement  with  three  voting  trustees.  All  of  the  capital  stock  of  the 
Florida  East  Coast  Hotel  Company  Is  and  has  been  owned  for  a  number  of 
years  by  the  trustees  under  the  last  will  and  testament  of  Mary  Lily 
Flagler  Bmgham.  deceased,  except  for  a  few  qualifying  shares  for  the 
directors.  Should  Florida  Documentary  Stamps  be  attached  to  the 
voting  trust  certificates  for  3500  shares  by  the  voting  trustees  to  the 
Bingham  Trustees?  It  Is  contended  that  no  taxes  are  due  because  the 
certificates  are  not  issu.ed  by  the  corporation. 

To  Hon.  J.  M.  Lee,  Comptroller: 

I  have  examined  the  Voting  Trust  Cert.ificates  that  are  attached 
to  the  Voting  Trust  Agreement  as  Exhibit  A,  I  find  this  paragrapti 
therein: 

"This  Certificate  is  transferable  on  the  books  of  the  Voting  Trustees 
by  the  registered  holder  hereof  in  person  or  by  an  attorney  duly  author- 
ized according  to  such  rules  as  may  be  established  for  that  purpose  by 
the  Voting  Trustees,  and  on  surrender  hereof;  and  the  Voting  Trustees 
may  treat  the  registered  holder  hereof  as  the  owner  hereof  for  all  pur- 
poses whatsoever  and  shall  not  be  affected  by  any  notice  to  the  con- 
trary. As  a  condition  of  making  or  permitting  any  transfer  of  this 
Certificate  the  Voting  Trustees  may  require  the  payment  of  a  sum  suffi- 
cient to  pay  the  reasonable  cost  of  making  such  transfer  and  to  reim- 
burse them  for  any  stamp  tax  or  other  charge  incident  thereto." 

1  am  of  the  opinion  that  if  this  paragraph  was  eliminated  there 
would  be  no  question  as  to  whether  or  not  documentary  stamp  tax 
should  be  placed  upon  said  certificates,  but  the  effect  of  this  paragraph 
is  to  give  the  holder  of  such  Certificate  the  right  U>  sell  the  same  as  if 
It  were  a  share  of  stock;  the  only  difference  between  this  and  a  share 
of  common  stock  is  that  the  holder  does  not  have  the  right  to  vote  the 
same. 

The  provisions  of  our  statute  with  reference  to  excise  tax  on  docu- 
ments,  being  Section   1279   (111),  Compiled   General  Laws.   Permanent 
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Supplement,  under  Schedule  A,  where  It  is  provided  in  the  third  para- 
graph thereof: 

"On  all  sales,  agreements  to  sell,  or  memoranda  of  sales  or  deliv- 
eries of.  transfer  of  legal  title  to  shares,  or  certificates  of  stock  or  profits 
or  interest  in  property  or  accumulations  in  any  corporation,  or  to  rights 
to  subscritie  for  or  to  receive  such  shares  or  certificates,  whether  made 
Upon  or  shown  by  the  hooks  of  the  corporation,  or  by  any  assignment 
in  blanic,  or  by  any  deUvery,  or  by  any  paper  or  agreement  or  memoran- 
dum or  other  evidence  of  transfer  or  sale,  whether  entitling  the  holder 
in  any  manner  to  t lie  beneflt  of  such  stocic  interest,  rights  or  not,  on 
each  one  hundred  doDars  of  face  value  or  fraction  thereof,  ten  cents; 
and  where  such  shares  are  without  par  or  face  value,  the  tax  shall  be 
ten  cents  on  the  transfer  or  sale  or  agreement  to  sell  on  each  share :  .  .  ." 
seems  to  me  to  contemplate  that  agreements  of  the  kind  in  question  are 
taxable  thereunder.  You  will  note  that  in  this  particular  paragraph  the 
word  "corporation"  is  not  used  in  connection  with  the  sale  of  stock,  et 
cetera. 

As  I  have  pointed  out,  if  this  Certificate  was  in  the  nature  of  a 
simple  deposit  receipt  and  had  not  been  made  negotiable  by  the  terms 
of  said  Certificate,  I  do  not  think  it  would  be  taxable.  Otherwise,  the 
law  could  be  easily  evaded  by  the  setting  up  of  Voting  Trustees  and 
Issue  certificates  similar  to  the  one  issued  here  by  the  Trustees,  and  then 
such  Certificates  could  be  sold  and  passed  from  hand  to  hand  without 
the  payment  of  any  documentary  stamp  tax.  Wiiile  I  do  not  say 
this  was  the  purpose  of  the  Voting  Trust  Agreement  and  Certificates 
issued  thereunder  that  we  are  now  considering,  I  must  look  at  it  from 
a  standpoint  of  what  could  happen. 

Question  No.  3  is: 

Should  Florida  Documentary  Stamps  be  attached  to  the  transfer  of 
voting  trust  certificates  by  the  Bingham  Trustees  to  the  three  beneficiaries 
of  the  Bingham  Trust  if  the  transfer  is  made  outside  of  the  State  of 
Florida,  and  such  transfer  recorded  on  the  corporate  records  of  Florida 
East  Coast  Hotel  Corporation  in  the  State  of  Florida? 

It  is  contended  that  a  transfer  of  voting  trust  certificates  by  the 
Bingham  Trustees  to  the  three  beneficiaries  of  the  Bingham  Trust  if 
made  outside  the  State  of  Florida  would  not  come  witiiin  the  languEi^e 
of  the  Act  and  would,  therefore,  not  be  subject  to  the  Florida  Tax. 

I  cannot  agree  with  this  conclusion  for  the  reason  that  regardless 
of  where  the  actual  transfer  takes  place,  before  the  Trustees  can  recc^- 
nize  the  same,  under  Paragraph  8  of  the  Voting  Trust  Agreement,  the 
Voting  Trust  Certificates  issued  to  the  Bingham  Trustees  would  have 
to  be  surrendered 

"properly  endorsed  for  transfer,  to  the  Voting  Trustees  at  the  office 
of  the  Corporation  or  such  other  place  as  may  be  agreed  upon  between 
the  holder  and  the  Voting  Trustees." 

From  a  consideration  of  the  entire  Voting  Trust  ^reement,  it  seems 
to  me  that  same  contemplates  that  before  any  transfer  of  a  Voting  Trust 
Certificate  is  efEective,  such  transfer  must  be  noted  upon  the  books 
of  the  Voting  Trustees  at  the  office  of  the  Corporation  to  the  State  of 
Florida,  and,  also,  upon  the  iKKiks  of  the  Corporation. 

By  analogy,  the  case  of  Bickell  vs.  Lee.  5  Fed.  Supplement,  720,  is  in 
point.     The  Court  said: 

"However,  where  a  sale  is  made  of  stock  of  a  Florida  corporation 
and  a  transfer  made  upon  the  books  of  the  corporation  in  Florida,  the 
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State  may  properly  tax  the  transfer  as  one  made  within  the  State.    See 
People  ex  rel.  Hatch  v.  Reardon,  supra." 

UCENSE  TAXES 

April  2,  1942.— 042-158. 

INSURANCE— DEDUCTION  OF  "CASH  SURRENDER  VALUES"  FROM 
TAXABLE  OROSS  PREMIUMS 

QUESTION:  Should  the  State  Insurance  Commissioner  allow  de- 
ductions of  the  "cash  surrender  values"  for  the  period  between  January 
1,  1941,  and  May  29,  1941,  by  insurance  companies  from  the  taxable  prem- 
iums reported  for  the  fiscal  year  ended  December  31,  1941?  In  this  con- 
nection attention  is  called  to  the  fact  that  Chapter  20517.  Acts  of  1941 
became  effective  May  29.  1941. 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

Chapter  30517,  Acts  of  1941,  provides  that  taxes  on  premiums  shall 
be  calculated  "upon  gross  premiums  received,  omitting  premiums  on  re- 
insurance accepted,  and  less  return  premiums,  but  without  deductions  for 
reinsurance  ceded  to  other  companies,  and  without  deductions  for  moneys 
paid  upon  surrender  of  policies  for  cash  surrender  value  .  .  ." 

In  the  ease  of  Volunteer  Life  Insurance  Company  versus  Larson, 
<2  So,  2d.  366),  the  Supreme  Court  in  discussing  Chapter  19501.  Acts 
of  1939,  said  that  it  was  a  taxation  statute  and  it  could  be  presumed 
that  the  Legislature  placed  therein  and  omitted  therefrom  items  and 
things  Intended  to  be  taxed  or  omitted  from  taxation,  and  in  said  opinion 
the  Court  held  that  deductions  claimed  as  the  cash  surrender  value  of 
policies  paid  to  policyholders  during  the  fiscal  year  should  have  been 
allowed  from  the  total  taxable  premium. 

However,  during  the  time  the  above  case  was  l>elng  considered  1^ 
the  court,  the  chapter  there  under  consideration  was  amended  by  Chapter 
20517,  Acts  of  1941,  supra,  and  section  1  of  the  amending  act  very  clearly 
shows  that  the  legislature  was  seeking  to  clarify  the  very  Question  then 
before  the  court. 

Therefore  the  1941  act,  alx>ve  referred  to,  is  a  legislative  determina- 
tion, that  the  law  never  at  any  time  contemplated  the  deduction  of  the 
"cash  surrender  values"  from  the  taxable  gross  premiums,  and  you  are 
not  authorized  to  permit  the  deduction  at  such  "cash  surrender  values" 
for  the  period  between  January  1,  1941,  and  May  29.  1941,  from  the  tax- 
able premiums  reported  for  the  fiscal  year  ended  December  31,  1941.  by 
Insurance  companies  without  appropriate  court  order  therefor. 

UCENSE  TAXES 

April  15,  1942.— 042-189, 

INSpRANCE— DEDUCTION    OP   DIVIDENDS    APPLIED   TO   PAY    RE- 
NEWAL PREMIUM  OR  IN  REDUCTION   OP  PREMIUM 

QUESTION:  (1)  When  dividends  are  applied  in  reduction  of 
premiums  or  to  pay  renewal  premiums  is  amount  of  such  dividends  de- 
ductible from  the  total  amount  of  taxable  premiums? 

i2)  Should  the  2%  premium  tax  be  required  on  total  amount  of 
deductions  of  such  dividends  applied  to  pay  renewal  of  or  reduction  of 
premiums  for  the  period  in  which  such  deductions  were  made,  of  the 
Sun  Life  Assurance  Company  of  Canada? 


218  BIENKIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

TAXATION  AND  FINANCE— License  Taxes 

To  Hon.  J.  Edwin  Larson.  Insurance  Commissioner: 

<1)  Such  dividends  are  not  deductible  from  the  amount  ot  taxable 
premium. 

<2)  The  2%  premium  tax  should  be  required  on  the  total  amount 
of  deductions  of  such  dividends  applied  to  pay  renewal  of  or  reduction 
of  premiums  for  the  period  in  which  such  deductions  were  made. 

My  reason  for  this  opinion  is  based  on  the  wording  of  Section  1, 
Chapter  20517,  Acts  of  1941,  as  follows: 

"Section  1.  That  all  taxes  on  premiums  from  policy  holders  re- 
ceived by  persons,  firms,  associations,  or  corporations  authorized  to  trans- 
act an  insurance  business  on  risks  to  persons  or  property  in  the  State  of 
Florida,  and  required  by  law  to  be  paid  to  the  State  Treasurer,  shall, 
unless  specifically  provided  otherwise  by  later  statute,  be  calculated  upon 
gross  premiums  received,  omiting  premiimis  on  reinsurance  accepted,  and 
less  return  premiums,  but  without  deductions  for  reinsurance  ceded  to 
other  companies,  and  without  deductions  for  moneys  paid  upon  surrender 
(rf  policies  for  cash  surrender  value,  and  without  deductions  for  dis- 
counts or  refunds  for  direct  or  prompt  payment  of  premiums,  and  with- 
out deduction  on  account  of  dividends  of  any  nature  or  amount  paid, 
credited  or  allowed  to  policy  holders.  Tax  returns  shall  be  made  on 
forms  to  be  prescribed  by  the  State  Treasurer  and  shall  be  sworn  to  by 
one  CT  more  of  the  executive  ofQcers  of  the  companies  or  associations 
making:  such  returns." 

There  is  also  authority  for  this  opinion  and  I  refer  you  to  the  case 
of  Volunteer  State  Life  Insurance  Company  v.  I^irson,  State  Treasurer 
(2  So,  2d.  386),  in  which  the  Court  held  that  dividends  as  applied  in 
payment  of  premiums  are  not  deductible  from  the  tax. 

LICENSE  TAXES 

March  10.  1941.-041-118. 

mSDRANCE— DEDUCTION  OF  10%  OF  PREMIUM  FOR  DIRECT 

PAYMENT 

QUESTION:  Is  the  amount  returned  to  policy-holders  in  consid- 
eration of  direct  payment  of  weekly  premiums  at  home  cTfBce  or  district 
offices  a  proper  and  legal  deduction  from  the  amount  collectable  as  2% 
gross  premium  tax  under  Sec.  1182,  C.  G.  L.  as  amended  by  Chapter 
19501,  Laws  of  1939? 

To  Hon.  J.  Edvnn  Larson,  Insiirance  Commissioner: 

Section  1182,  C.  G.  L,  provides  that  each  insurance  company  shall 
pay  to  the  State  Treasurer  a  license  tax  of  $200.00  and  in  addition 
thereto,  the  insurance  companies  shall,  on  or  before  the  first  day  of 
March  of  each  and  every  year,  pay  to  the  State  Treasurer: 

"29r  of  the  gross  amount  of  receipts  of  premiiuns  from  policy-hold- 
ers in  Florida,  less  return  premiums  and  premiums  for  reinsurance  in 
companies  authorized  to  transact  business  in  Florida  ..." 

Cliapter  19501,  Laws  of  1939,  amended  this  Section  by  providing 
that  the  tax: 

"be  calculated  upon  gross  premiums  received,  omitting  premiums  on 
reinsurance  accepted,  and  less  return  premiums  and  cancellations,  but 
without  deductions  for  reinsurance  ceded  to  other  companies." 
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I  call  your  attention  to  the  following  deflnitlona  of  the  term  "g^ross" 
and  the  term  "premium." 

"Gross  means  whole,  entire,  total;  Gross  means  whole,  entire,  total, 
without  deductions — as  the  gross  sum  or  gross  amount;  gross  weight 
opposed  to  net."    (Words  and  Phrases,  Perm.  Add.  Vol.  18,  p.  697.) 

"The  term  'premium'  relates  to  the  stipulated  periodical  payment 
exacted  from  the  holder  of  an  insurance  contract;  The  sum  which  the 
insured  is  required  to  pay  Is  called  the  premium;  The  word  premium 
with  reference  to  insurance  contracts  usually  refers  to  the  amount  in 
cash  which  the  insured  pays  to  the  insuror  for  keeping  the  policy  in 
force  during  a  stated  period."  (Words  and  Phrases,  Perm.  Add.  Vol.  33, 
p.  370.) 

"The  word  'gross'  is  defined:  'Whole;  entire;  total:  without  deduc- 
tion;' "  (Webster's  Dictionary:  Scott  vs.  Hartley.  126  Ind.  246,  25  N.  E.  826) . 

The  Supreme  Court  of  various  states  has  construed  statutes  similar 
to  ours  in  the  following  manner  and  I  call  your  attention  to  the  follow- 
ing decisions: 

"The  language  under  consideration  in  the  statute  is:  "The  gross 
amount  of  premiums  received  in  the  State.'  There  Is  no  ambiguity  in 
the  language  of  the  statute,  and  there  can  be  no  doubt  as  to  what  Its 
ordinary  meaning  is.  The  rule  governing  the  interpretation  of  such 
language  ts  thus  stated  in  Chambers  v.  Hill,  26  Tax.  472:  'Where  lan- 
guf^e  is  plain  and  unambiguous,  there  is  no  room  for  construction.  It 
is  never  admissible  to  resort  to  subtle  and  forced  constructions  to  limit 
or  extend  the  meaning  of  language.  And.  where  words  or  expressions 
have  acquired  a  definite  meaning  in  law.  they  must  be  so  expounded.' 
Under  the  rule  of  interpretation  Just  quoted  there  Is  no  room  for  con- 
struction of  the  language  of  the  statute.  It  Just  simply  meatis  that  the 
entire  sum  received  by  such  insurance  companies  as  premiums  in  this 
state  should  be  the  basis  upon  which  to  estimate  the  occupation  tax 
rcQUired  to  be  paid  by  such  companies."  'Pire  Ass'n  of  Philadelphia  v. 
Love,  108  S.W.  158,160.) 

"It  appears  to  us  quite  clearly  that  the  plain  Intent  of  the  statute 
ts  that  the  company  should  be  liable  to  pay  the  tax  on  the  premium  fixed 
in  the  policy,  for  that  is  the  premium  contracted  for  in  the  policy  for 
each  and  every  year  until  it  matures.  Were  it  not  so  intended,  certainlv 
an  exemption  from  liability  on  account  of  dividends  would  have  been 
provided  for  in  the  statute."  (Cochrane  v.  National  Life  Ins.  Co.  235 
Pac.  569,  570). 

"The  word  'premiums'  as  used  in  the  act  is  to  be  given  the  con- 
struction placed  upcoi  it  by  ordinary  u^age,  and  in  accordance  with  its 
apparent  meaning  when  used  in  insurance  policies,  and  which  is  placed 
upon  it  by  agents  of  insurance  companies  in  dealing  with  the  public, 
which  includes  the  maximum  table  rate  premium,  stipulated  in  the  policy, 
the  payment  of  which  the  company  can  exact  as  a  condition  precedent 
to  keeping  the  policy  in  life,  and  which  in  fact  it  does  exact  when  the 
insured's  obUgation  to  pay  it  Is  discharged  by  the  company  crediting 
the  payment  with  the  so-called  'dividend,'  (New  York  Life  Ins.  Co.  vs. 
Wr^ht,   122   5.  E.    706.) 

"Under  Code  Supp.  1913,  Sec.  1333,  relative  to  the  taxation  of  for- 
eign insurance  companies  on  the  gross  amcrunt  of  premiums  received 
by  them  for  business  done  in  tills  state,  the  'gross  premium'  which  is 
used  as  the  basis  for  computing  the  taxation  is  the  table  or  contract 
premium  without  deductions  for  dividends,  deferred  dividends,  or  sur- 
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render  value  payments."     (New  York  Life  Ins.  Co.  vs.  Burbank,  216  N.  W. 
742,  5th  syllabus.)      (See  also  King  vs.  Aetna  Ins.  Co.  167  S.  E.  12,  19.) 

The  Supreme  Court  of  New  Mexico  and  of  California  has  construed 
the  meaning  of  the  term  "return  premium"  in  the  statutes  of  their  re- 
spective states  and  I  call  ycnu*  attention  to  the  following  decisions: 

"The  phrase  'return  premiums'  had  acquired  a  limited  and  technical 
significance,  not  only  in  this  state,  but  generally  in  the  insurance  world, 
which  meaning  had  become  so  definitely  fixed  as  to  have  found  a  place 
in  the  law  dictionaries  and  in  the  recognized  textbooks  upon  fire  and 
life  insurance.  In  Black's  Law  Dictionary  the  phrase  is  listed  and  la 
defined  to  mean; 

'The  repayment  of  the  whole  or  a  ratable  part  of  the  premium  paid 
for  a  policy  of  insurance  upon  the  cancellation  of  the  contract  before  the 
time  fixed  for  its  expiration.' 

"In  Bouvier's  Law  Efictionary  the  phrase  is  also  found  and  is  sim- 
ilarly defined.  In  Joyce  on  Insurance  and  also  in  Elliott  on  Insurance — 
the  two  main  modem  textbooks  on  this  branch  of  the  law — there  are  to 
be  found  in  each  an  entire  subdivision  devoted  to  the  subject  of  'return 
of  premiums  and  assessments,'  in  which  these  terms  are  given  applica- 
tion to  cases  wherein  the  risk  has  not  attached,  or  where  the  policy  is  void, 
or  has  been  issued  through  a  mistake  of  law  or  fact,  or  has  been  pro- 
cured through  fraud  and  the  like,  and  wherein  the  use  of  the  phrase 
is  limited  to  the  class  of  cases  above  enumerated  .  .  . 

"And  to  this  statement  may  be  added  ancrther  and  a  conceded  fact 
by  the  parties  herein,  which  Is  that  the  phrase  'return  premium'  had 
never,  prior  to  the  adoption  of  the  said  amendment  to  the  Constitution, 
been  used  or  employed  by  mutual  benefit  insurance  companies  or  asso- 
ciations anywhere  in  relation  to  the  excess  in  the  income  of  these  ccm- 
cems  distributed  periodically  among  their  members  .  .  . 

"...  but,  in  the  absence  of  such  a  differentiation,  we  are  constrained 
by  rales  of  interpretation,  too  well  known  to  require  a  recital,  to  the 
giving  to  the  phrase  'return  premiums,'  as  used  generally  in  the  clause 
of  the  amendment  to  the  Constitution,  the  one  and  only  meaning  which 
had  been  universally  assigned  to  it  for  a  long  time  prior  to  the  date  of 
the  adoption  of  said  amendment  and  wliich  it  bore  by  general  accept- 
ance at  that  time.  Its  meaning  and  application  as  thus  interpreted  must 
be  confined  to  that  portion  of  the  premium  of  all  insurance  companies 
or  associations  affected  by  the  amendment  which  has,  for  the  reasons 
above  referred  to,  beeji  unearned,  and  to  the  return  of  which  the  insured 
has  a  right  enforceable  at  law  .  .  ,"  (Northwestern  Mut.  life  Ins.  Co. 
V.  Roberts,  171  Pac.  313,  314,  315.) 

"All  moneys  retimied  or  allowed  in  atmtement  of  future  premiums 
to  policy  holders  in  a  mutual  life  insurance  company,  which  arise  by 
reason  of  an  overcharge  on  the  actual  cost  of  insurance  occasioned  by  the 
overestimatjon  of  the  death  rate  and  administration  expenses  and  the 
underestimation  of  the  earnings  on  premiums  by  way  of  interest  and 
gains  by  reason  of  lapses  and  forfeitures  by  the  insurance  company 
when  it  fixes  the  arbitrary  level  premium  in  its  poUcies,  are  'returned 
premiums,'  within  the  meaning  of  Section  2810,  Code  1915,  and,  as  such, 
are  exempt  from  taxation  imder  said  section,"  fNew  York  Life  Ins. 
Co.,  153  Pac.  303,  syllabus.) 

I  understand  that  throughout  the  past  many  years  the  Insurance 
Department  of  Florida  has  construed  the  term  "return  premiums"  as  not 
including  refunds  or  discoimts  for  direct  payments,  I  call  your  attention, 
therefore,  to  the  holding  of  our  Supreme  Court  that  a  practical  construe- 
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tion  of  a  statute  by  a  governmental  agency,  while  not  of  such  high  au- 
thority as  a  judicial  interpretation,  is,  when  not  in  conflict  with,  some 
provision  of  the  Constitution  or  plain  intent  of  the  act  entitled  to  great 
value  in  determining  the  reai  meaning  of  a  statute. 

State  V.  Biran.  39  So.  929; 

Amos  V.  Mosely,  77  So,  619; 

State  V.  Leatherman,  128  So.  21; 

Robinson  v.  Fix,  151  So.  512; 

State  ex  rel.  Woodward  v.  Lee.  115  So.  138; 

State  ex  rel,  Bennet  v.  Lee,  166  So.  565; 

State  ex  rel  Franklin  County  v.  Lee,  188  So.  775. 

It  is  my  opinion  that  the  refundins  of  10%  of  the  premium  because 
of  direct  and  prompt  payment  is  not  deductable  under  the  provisions 
of  Section  1182.  CGX.  as  amended,  because  said  item  does  constitute 
"gross  premium"  and  because  said  item  does  not  come  within  the  mean- 
ing of  the  phrase  "return  premium." 

UCENSE  TAXES 

March  1.  1941.— 041-97. 

INSURANCE— GROSS  PREMIUM  TAX 

QUESTION:  Are  foreign  title  insurance  companies  required  to  in- 
clude in  their  return  as  gross  premiums,  and  to  pay  2%  tax  thereon, 
under  Sec.  1182,  C.  G.  L.  as  amended,  such  charges  as  attorney  feK, 
atetract  costs,  escrow  fees,  etc.,  charged  by  local  abstracting  companies 
when  said  charges  are  not  received  by  said  companl^,  nor  are  the  charges 
set  by  them? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

I  call  your  attention  to  the  fact  that  Sec,  1182,  CGi.  as  amended, 
is  a  statute  exacting  a  tax  and  a  strict  construction  is  placed  upon  tax- 
ing statutes,  penal  statutes  and  all  statutes  which  exact  a,  penalty  or 
a  tax. 

I  am  given  to  understand  that  the  foreign  title  insurance  companies 
issue  their  policy  of  insurance  when  their  agent  receives  an  oplnitm  or 
certificate  from  an  approved  title  examining  attorney  that  the  title  is 
such  as  may  be  insured;  the  title  insurance  compEuiy  not  being  con- 
cerned about  such  charges  as  abstract  costs,  escrow  fees,  fees  of  the 
examining  attorney  or  other  miscellaneous  charges  for  the  reason  that 
the  local  abstracting  company  makes  these  charges  and  collects  payment 
thereof,  which  Is  not  remitted  to  the  title  insurance  company,  the  only 
remittance  to  the  title  insunmce  company  being  the  premium  on  the 
policy. 

It  is  my  opinion  that  the  Legislature  intended  by  the  clause  "2%. 
of  the  gross  amount  of  receipts  of  premiums  .  ,  ,"  to  mean  the  contract* 
premium  received  by  the  insurance  company  and  net  miscellaneous 
charges  that  may  be  exacted  by  local  abstracting  comiramles  who  act  as 
agents  for  the  title  insurance  companies. 

LICENSE  TAXES 

August  5,  1941.^041-422. 

INSURANCE— GROSS  PREMIUM  TAX— REFUND 

QUESTION:  The  State  Life  Insurance  Company  of  Indianapolis,  In- 
diana, has  made  a  claim  for  refund  of  two  per  cent  on  the  cash  sur- 
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render  value  paid  or  credited  to  policyholders,  residents  of  the  State  of 
Florida,  for  the  year  ending  December  31,  1940.    Is  such  claim  valid? 

To  Hon.  J.  M.  Lee,  Comptroller: 

In  my  opinion,  you  should  not  recgoiuze  this  claim  for  the  following 
reasons : 

(1>  It  does  not  appear  that  the  payment  of  this  tax  was  made 
under  protest. 

<3)  There  is  grave  doubt,  in  my  opinion,  as  to  whether  Section  3, 
Chapter  19501,  Laws  of  Florida,  Acts  of  1939,  is  mandatory  or  permisstve. 

(3J  There  is  likewise  serious  doubt,  in  my  opinion,  as  to  the  right 
of  insurance  companies  to  include  within  the  meaning  of  the  phrase 
"moneys  paid  out  upon  cash  surrender  of  policy,"  mtTneys  advanced  on 
policy  loans,  which  in  the  instant  case  the  company  is  attempting  to  do. 

(4)  That  to  rule  on  the  validity  of  the  claim  in  the  instant  case 
would  have  such  far-reaching  effects,  there  being  so  many  insurance 
companies  similarly  affected,  that  it  is  my  advice  to  you  that  this  claim 
be  not  approved  for  payment  until  a  coiirt  of  competent  jurisdiction  has 
aprproved  the  lawfulness  of  same. 

UCENSE  TAXES 

October  1,  1941.— 041-553, 

INSURANCE  ADJUSTERS— DEFINITION 

QUESTION:  Whether  a  distinction  should  be  made  under  Sec.  1182, 
C.  G,  L,  in  licensing  adjusters  who  work  on  salary  basis  and  Independent 
adjusters  who  adjust  for  several  companies  on  a  fee  basis. 

To  Hon.  J.  Edwin  Larson,  Insurance  CoTnmissioner: 

No  distinction  should  be  made  between  the  licensing  of  these  two 
classes  of  adjusters  because  (I)  the  wordier  ot  the  statute  requires  the 
payment  of  the  license  tax  by  those  who  adjust  losses  in  this  State.  To 
hold  that  the  Act  is  only  applicable  to  independent  adjusters  who  ad- 
just on  a  fee  basis  is  to  write  into  the  Act  an  exemption  not  contem- 
plated by  the  Legislature;  and  (2)  administrative  construction  of  a 
statute  will  be  followed  by  the  courts  unless  the  administrative  con- 
struction violates  organic  law  or  the  plain  intent  of  the  Act;  and  (3) 
WORDS  AND  PHRASES,  permanent  edition,  vol.  2,  pages  423  and  424, 
in  the  definition  of  the  terra  "adjuster"  makes  no  distinction  between 
salaried  adjusters  and  independent  adjusters  on  a  fee  basis. 

UCENSE  TAXES 

April  2,  1942.— 042-154. 

INSURANCE  ADJUSTERS— COUNTY  OCCUPATIONAL  LICENSES 

QUESTION:  Is  an  insurance  adjuster  licensed  by  the  State  Insur- 
ance Commissioner,  domiciled  in  Polk  County,  who  adjusts  claims  for 
his  company  in  Polk  County  and  in  other  counties  of  the  State,  liable 
for  the  payment  of  an  occupational  license  tax  in  Polk  Coimty? 

To  Han.  J.  Edwin  Larson,  Insurarice  Commissioner: 

In  my  opinion  to  you  dated  February  14,  1942,  ( 042-87  >  with  ref- 
erence to  county  occupational  hcenses  for  insurance  agents,  solicitors. 
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and  adjusters,  I  said  that  it  was  my  opinion  that  a  county  may  require 
a  license  tax  of  each  Insurance  adjuster  not  to  exceed  fifty  per  cent  of 
the  State  license  tax  of  $10.00,  unless  such  adjuster  has  paid  ah  agent's 
license,  in  which  event  the  county  may  require  a  license  of  such  adjuster 
not  to  exceed  fifty  per  cent  of  the  agent's  license  paid  by  such  adjusts 
to  the   State  Treasurer. 

With  particular  reference  to  your  present  question,  it  is  my  opinion 
that  the  statute  contemplates  that  the  county  occupational  license  shall 
be  payable  in  the  county  of  the  adjuster's  residence,  but  not  in  each 
county  where  the  adjuster  may  adjust  claims. 

LICENSE  TAXES 

February  14,   1842. — 042-87. 

INSURANCE    AGENTS—COUNTY    OCCUPATIONAL    LICENSES 

QUESTION:  (1)  Would  each  of  three  insurance  agents  licensed  by 
the  State  Treasurer  In  one  agency  office  Ije  required  to  pay  a  county 
occuiratlonal  license  tax,  or  would  one  license  tax  for  the  agency  be 
sufficient? 

(2)  Is  an  insurance  solicitor  subject  to  the  same  occupational 
license  tax  as  an  agent,  where  the  solicitor  is  licensed  by  the  State 
Treasurer  only  at  the  request  of  and  for  the  agent? 

(3)  Is  an  insurance  adjuster  subject  to  an  occupational  license  tax? 

To  Hon.  J.  Edwin  Larson,  Insurajice  Commissioner; 

With  reference  to  your  first  and  second  questions,  it  is  my  opinion 
that  the  county  may  require  a  license  tax  of  each  such  agent  and  each 
such  solicitor,  not  to  exceed  50%  of  the  State  license  tax  of  $6.  See 
Section  1182,  Compiled  General  Laws,  as  to  agent's  license,  and  Section 
2,  Chapter  17069,  Acts  of  1935,  and  Section  2,  Chapter  20956.  Acts  of 
1941,  as  to  solicitor's  license. 

Answering  ycnir  third  question,  it  is  my  opinion  that  the  county 
may  require  a  license  tax  of  each  insurance  adjuster,  not  to  exceed  50% 
of  the  State  license  tax  of  $10,  unless  such  adjuster  has  paid  an  agent's 
license.  In  which  event  the  county  may  require  a  license  of  such  adjuster 
not  to  exceed  50%  of  the  agent's  license  paid  by  such  adjuster  to  the 
State  Treasurer.  See  Section  11S2,  Comiriled  General  Laws,  and  Section 
2,  Chapter  20958.  Acts  of  1941. 

LICENSE  TAXES 

March  7,  1942.-042-116. 

INSURANCE    AGENTS— COUNTY    OCCUPATIONAL    LICia<fSES 

QUESTION:  May  the  State  Insurance  Commissioner  impose  a 
county    occupational    license    on    one    soliciting    general    and    not    life 

insurance? 

To  Hon.  J,  Edwin  Larson,  iTtsurajice  Com.missi07ter : 

I  call  your  attention  to  my  opinion  to  you  dated  February  14.  1942 
(042-87),  in  which  I  held  that  a  county  may  require  a  license  tax  of  an 
insurance  solicitor.  That  ruling  was  based  upon  Section  2,  Chapter  17069, 
Acts  of  1935,  and  Section  2,  Chapter  20956,  Acts  of  1941.  The  pro- 
visions of  the  statutes  referred  to  specifically  refer  to  "the  general  Insur- 
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ance  business  or  any  special  line  thereof  which  may  lawfully  be  written 
In  this  state." 

The  statutes  provide  that  no  solicitor  shall  be  licensed  or  permitted 
to  transact  business  as  solicitor  for  or  on  behalf  of  more  than  one  insur- 
ance agent  writing  the  same  character  of  contracts  of  insurance.  On 
the  other  hand,  insurance  agents  may  represent  more  than  one  com- 
pany and  a  license  tax  must  be  paid  for  him  for  each  company  repre- 
sented by  him. 

In  the  letter  accompanying  your  request,  particular  reference  is 
made  to  the  fact  that  real  estate  salesmen  are  not  required  to  pay 
occupational  licenses.  They  are,  as  a  matter  of  fact,  specifically  exempt 
from  such  tax  by  Section  10,  Chapter  20956,  Acts  of  1941. 

LICENSE  TAXES 

March  7.  1942.— 042-118. 

INSURANCE    AGENTS— COUNTY    OCCUPATIONAL    LICENSES 

QUESTION;  A  number  of  agents  in  Polk  County  are  listed  in  the 
October  1941  report  of  the  Insurance  Commissioner  as  being  licensed  as 
insurance  agents  by  the  State.  They  claim  now  to  be  no  longer  repre- 
senting the  company  which  they  were  licensed  by  the  State  to  represent 
and  have  not  issued  any  business  through  such  company,  stating  that 
if  they  do,  they  will  pay  the  necessary  county  occupational  license.  Under 
such  circumstances  what  is  the  liability  of  the  ^ent  for  the  county  oc- 
cupational license  tax? 

To  Hon.  J.  Edtvin  Larson,  Insurance  Commissioner: 

Occupational  licenses  are  due  and  payable  on  the  first  day  of  October 
of  each  year,  and  the  Insurance  Commissioner  is  required  by  statute  to 
transmit  to  the  various  tax  collectors  of  the  state  the  name  and  address 
of  every  agent  licensed  by  him  as  resides  respectively  in  said  county. 
The  ccomty  may  then  require  an  occupational  license  tax  of  such  agent. 

It  is  my  opinion  that  an  insurance  agent  licensed  as  such  by  the 
Insurance  Conunissioner  as  of  the  first  day  of  October  of  each  year,  is 
liable  for  a  county  occupational  license  tax  as  such  agent.  These  license 
taxes  are  payable  in  advance,  and  if  the  agent  in  fact  severs  his  connec- 
tion with  the  company  he  is  licensed  by  the  Insurance  Commissioner  to 
represent,  before  he  has  paid  his  county  occupational  license  tax,  and 
before  he  has  solicited  or  written  any  business  for  such  company,  he 
would  no  longer  be  liable  for  the  county  occupational  license  tax.  If, 
on  the  other  hand,  he  continues  to  hold  himself  out  to  the  public  as 
agent  for  such  company,  and  is  ready,  willing  and  able  to  write  business 
for  such  company,  he  is  then  liable  for  the  county  occupational  license 
tax,  whether  he  has  in  fact  written  any  bminesK  for  such  company  or 
not  during  the  taxable  year. 

LICENSE  TAXES 

Febi-uary   5,   1942. — 042-62. 

INSURANCE  AGENTS— RENEWAL  OP  LICENSES 

QUESTION:  Has  the  Insurance  Commissioner  authority  to  assure 
those  insurance  agents  now  licensed  that  if  they  enter  the  armed  forces 
of  the  United  States  they  will  be  re-licensed  upon  their  return  without 
reexamination  and  therefore  without  payment  of  the  $10.00  examination 
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fee,    even   though    their   license   may    have    expired   more  than    twelve 
months  before  their  return? 

To  Hon.  J,  Edwin  Larson,  Insurance  Commisskmer : 

The  clear  intent  of  the  Federal  law  relating  to  service  in  the  mUf- 
tary  forces  of  the  United  States  during  the  present  emergency  is  to 
protect,  so  far  as  possible,  the  civil  rights  of  persons  serving  in  the  armed 
forces  of  this  country.  Such  persons  are  considered  as  being  on  furlough 
or  leave  of  absence  from  their  civil  occupations  or  employment  during 
the  period  of  time  they  are  serving  in  the  armed  forces  of  their  country. 

Since  this  is  true,  you  are  justified,  in  my  opinion,  on  the  basis  of 
public  policy  alone,  in  treating  licensed  insurance  agents  who  are  ac- 
tually serving  in  the  military  forces  of  the  United  States,  as  being  on 
furlough  or  leave  of  absence  from  their  private  employment,  and  waiving, 
so  far  as  such  licensed  insurance  agents  are  concerned,  those  require- 
ments of  Chapter  20263,  Laws  of  Florida,  Acts  ol  1941,  relating  to  re- 
examination and  payment  of  the  examination  fee.  I  do  not  mean  by  this 
that  the  agent  would  not  be  liable  for  the  payment  of  his  occupational 
license  tax  upon  his  termination  of  services  in  the  armed  forces  of  the 
United  States. 

UCEN8E  TAXES 

February  10.  1941,-041-58. 

INVAUDS— EXEMPTION 

QUESTION:  Are  persons  who  have  been  disabled  by  tuberculosis 
and  who  are  incapable  of  manual  labor  and  must  exercise  great  care  in 
the  selection  of  an  occupation,  and  persons  afflicted  with  serious  defects 
of  the  heart  which  greatly  handicap  them  in  earning  a  living,  exempt 
from  payment  of  license  fees  under  Section  27,  ChapterlSOll,  Acts  of  1937? 

To  Hon,  Colin  English,  State  Superintendent  of  Public  Instruction: 

Upon  examination  of  the  law  involved,  it  Is  my  opinion  that  it  is 
possible  for  a  person  disabled  by  tuberculosis  or  serious  heart  defects 
to  come  within  the  exemption  provided,  as  an  Invalid  physically  incapable 

of  manual  labor. 

At  first  reading,  one  might  think  that  a  person  with  tuberculosis  or 
a  heart  disease  did  not  have  a  physical  incapacity,  but  imdoubt«dly  that 
term  refers  to  the  Internal  parts  of  the  body  as  well  as  the  external. 
<  See,  for  instance,  the  opinion  in  Wright  v.  Louisiana  Ice  &  Utilities  Co., 
La..  I2d  So.  436.) 

A  person  aCflicted  with  tuberculosis  or  heart  trouble  may,  of  course, 
be  an  Invalid  as  that  term  is  used  In  Section  27.  The  only  case  which 
I  find  defining  the  word  "Invalid"  as  used  In  the  statute,  was  in  the  case 
of  Walling  v.  State.  89  Tex.  Cr.  R.  613.  232  S.  W.  1115,  in  which  the  Court 
held  that  a  person  afflicted  with  cancer,  who  had  been  advised  by  his 
physician  not  to  do  physical  work,  was  an  "invalid." 

It  will  be  noted,  however,  that  Section  27  lays  down  certain  require- 
ments before  a  person  can  be  exempted  from  the  payment  of  the  license 
tax,  with  the  additional  requirement  of  the  certificate  of  the  county 
physician  or  other  reputable  physician  that  the  applicant  is  a  confirmed 
cripple  or  invalid. 

As  the  Florida  Supreme  Court  said  in  the  case  of  Harper  vs.  Eng- 
land, 124  Pla.  296,  168  So.  403,  with  reference  to  a  license  tax: 
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"It  also  appears  to  be  well  settled  that  he  who  would  shelter  himself 
under  an  exemption  clause  must  clearly  show  that  he  is  entitled  under 
the  law  to  exemption,  and  the  law  is  to  be  strictly  construed  as  against 
the  person  claiming  the  exemption  and  in  favor  of  the  public.  17  R.CXi. 
522:  Northwest  Auto  Co.  v.  Hudburt,  104  Or.  398,  207  P.  161;  Wallace  v. 
Board  of  Equalization,  47  Or.  584,  86  P.  365,  It  is  also  held  that  under  a 
registration  law.  such  as  that  we  have  under  consideration,  the  collection 
of  a  fee  for  registration  is  the  rule  and  the  exemption  is  the  exception  to 
the  rule.  Therefore,  he  who  claims  the  exemption  bears  the  burden  of 
establishing  his  right  to  it,  1  Cooley  on  Taxation  ( 3d  Ed.)  456 ;  Camas  State 
Co.  V.  Kozer,  104  Or.  600,  209  P.  95.  25  AiJl,  27." 

Therefore,  it  is  my  opinion  that  a  person  with  heart  trouble  or 
tuberculosis  may  come  within  Secticn  27.  although  the  person  applying 
for  the  exemption  must  satisfy  the  strict  requirements  that  he  be  an 
invalid,  that  he  be  physicalJy  incapable  of  manual  labor  (although  this 
requirement  must  be  sensibly  construed) ,  and  that  he  furnish  a  certificate 
from  his  physician  that  he  is  a  confirmed  invalid. 
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April  3.  1942, — 042-155. 

MUTUAL    INSURANCE     COIUPANIES — INTERPRETATION 

QUESTION:  Does  Section  13  of  Chapter  20263.  Acts  of  1941.  repeal 
that  part  of  Section  1182,  Compiled  General  Laws,  1927,  which  exempts 
mutual  insurance  companies  from  the  taxes  imposed  by  said  section? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner : 

Chapter  20263.  Acts  of  1941,  is  a  regulatory  Act  and  applies  only  to 
Are  Insurance  and  its  allied  Unes,  marine  insurance,  and  also  contracts 
of  indemnity,  fidelity,  and  suretyship.  It  does  not  apply  to  life  insurance 
companies  or  associations  or  to  sick  and  funeral  benefit  associations. 
fSee  Section  9  of  said  Chapter  20263.)  Therefore,  it  does  not  repeal  the 
provisions  of  Section  1182.  supra,  exempting  mutual  companies  doing 
life,  sick,  and  funeral  benefit  insurance  business. 

With  reference  to  mutual  companies  engaged  in  the  business  of  fire 
insiu'ance  and  its  allied  lines,  marine  insurance,  and  also  contracts  of 
Indemnity,  fidelity,  and  suretysliip,  it  is  my  cipinion  that  Chapter  20263 
does  not  repeal  the  proviso  contained  in  Section  1182,  supra,  because 
Section  2  of  the  1941  Act  levies  a  tax  in  addition  to  the  tax  levied  in 
Section  1182  on  the  companies  nbenticmed  in  said  Section  1182.  This 
clearly  indicates  to  me  an  intent  to  tax  in  Section  2  of  Chapter  20263 
rally  such  companies  as  are  taxed  in  Section  1182,  thus  continuing  the 
exemption  of  mutual  companies  organized  and  doing  business  in  the 
State  of  Florida. 

However,  the  only  exemption  granted  such  mutual  companies  In  Sec- 
tion 1182  is  from  the  taxes  therein  mentioned,  and  it  is  my  opinion 
that  the  only  exemption  running  to  such  mutual  ctTmpanies  under  Chapter 
20263,  supra,  is  from  the  additional  tax  levied  in  Section  2  of  said  Act. 
While  this  would  exempt  mutual  fire  insurance  companies,  about  whom 
you  have  specifically  inquired,  from  the  additional  tax  imposed  by  Sec- 
tion 2  of  Chapter  20263,  and  referred  to  as  a  qualification  tax,  it  would 
not  relieve  the  agents,  solicitors,  and  adjusters  of  such  mutual  Insurance 
companies  from  paying  the  examination  fee  also  mentioned  in  said 
Section  2  of  the  1941  Act,  nor  would  it  relieve  such  agents,  solicitors, 
or  adjusters  from  the  other  regulatory  provisions  of  said  Act. 
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February  3,   1941. — 041-29. 

PHARMACISTS— WORLD    WAR    VETERAN— EXEMPTION 

QUESTION:  The  law  provides  for  an  exemption  to  World  War 
Veterans  for  the  payment  of  licenses  up  to  $50.00.  EJruggists  are  re- 
quired to  pay  to  the  State  Board  of  Health  a  $10.00  fee.  Is  this  fee  of 
$10,00  of  the  character  for  which  Dr.  Frank  P.  Hill,  a  World  War  Vet- 
eran who  operates  a  pharmacy,  is  allowed  exemption? 

To  Hon.  Pat  Whitaker,  Attorney  at  Law,  Tampa,  Florida: 

Chapter  16299.  Acts  of  1933,  provides  for  the  exemption  of  disabled 
veterans  of  the  World  War  and  the  Spanish  American  War. 

Section  1,  after  defining  the  section,  further  goes  on  to  state  that 
the  exemption  is  for  a  licence  to  carry  on  "business  or  occupation,  .  .  . 
which  may  be  carried  on  mainly  through  the  personal  efforts  of  the 
licensee  as  a  means  of  liveliho<xl."  This  has  been  construed  by  this 
office  in  many  cases  to  cover  only  the  occupational  license  paid  to  the 
coimty  tax  collector  for  carrying  on  a  business.  This  would  include  the 
professional  license  under  Section  10  of  Chapter  18011,  Acts  of  1937,  or 
any  store  license  which  the  veteran  might  have  to  pay. 

There  are  two  acts  which  require  a  payment  of  an  annual  regis- 
tration fee  by  pharmacists.  One  is  an  act  of  1939.  Chapter  19323,  which 
increased  the  annual  registration  fee  to  $5.00.  payable  to  the  Board  of 
Pharmacy,  and  which  the  act  provides  "shall  be  used  by  the  Board  of 
Pharmacy  in  the  execution  of  its  duties  and  for  the  advance  of  arts 
and  science  of  pharmacy." 

The  other  is  an  act  of  1927,  Chapter  11859,  which  places  the  enforce- 
ment of  the  rules  and  regulations  of  the  Board  of  Pharmacy  upon 
the  State  Board  of  Health  and  requires  an  annual  registration  of  drug 
stores  with  the  State  Board  of  Health  for  which  a.  fee  of  $10.00  is 
charged,  "said  fee  so  charged  to  be  used  by  the  State  Board  of  Health 
to  defray  expenses  necessarily  incurred  by  the  State  Board  of  Health 
in  the  enforcement  of  the  provisions  of  law." 

Section  10  of  Occupational  License  Act  <ChaiAer  ISOU,  Acts  of  1937), 
after  setting  forth  the  requirement  as  to  the  tax  upon  professions,  states 
"which  license  tax  shall  not  relieve  the  person  paying  same  from  the 
payment  of  any  license  tax  Imposed  on  any  business  operated  by  him." 

Section  35  of  this  Act  is  as  follows: 

"Pees  or  licenses  paid  to  any  board,  commission  or  officer  for  per- 
mits, registration,  examination,  inspection  or  other  regulatory  purposes 
shall  be  in  addition  to  and  not  in  lieu  of  any  occupational  license  tax 
required  by  this  law  or  other  law  unless  otherwise  expressly  provided 
by  law." 

This  ofiSce  has  uniformly  construed  Section  35  above  to  require  the 
payment  of  registration  or  inspection  fees,  such  as  are  here  required 
for  pharmacists  imder  Chapter  11859  and  Chapter  19323. 

LICENSE  TAXES 

January  30,  1941.— 041-22. 

PHRENOl^OGIST— OCCUPATIONAL  TAX 

QUESTION:  In  a  case  where  a  business  is  licensed  under  Chapter 
16848  as  a  retail  dealer  in  merchandise,  will  an  additional  license  be  re- 
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quired  under  Section  22  of  Chapter  18011  for  such  a  business,  as  an 
advertising  or  Inducement  featiu"e,  to  give  free  phrenoiogical  readings  to 
such  purchaser  of  merchandise  only,  regardless  of  the  mount  of  such 
purchase? 

To  Hem.  J.  M.  Lee,  Comptroller: 

1  have  examined  Chapter  16848,  Acts  of  1935.  which  is  popularly 
known  as  the  Gross  Receipts  Tax  Act.  and  is  applicable  to  sales  of  cer- 
tain merchandise  by  a  store.  Chapter  18011.  Acts  of  1937.  is  popularly 
known  as  the  Occupational  Tax  Act.  and  Section  22  thereof  provides 
as  follows: 

"Every  fortune  teller,  clairvoyant,  palmist,  astrologer,  phrenologist, 
character  reader,  spirit  medium,  absent  treatment  healer  .  .  .  shall  pay 
a  license  tax  of  $100.00;  .  .  ." 

This,  of  course,  simply  means  that  before  a  person  can  engage  in 
such  occupation,  he  must  pay  his  occupational  tax  to  do  so.  It  is  to  be 
noted  that  the  tax  is  upon  the  person  who  engages  in  the  occupation, 

I  am  therefcTre  of  the  opinion  that  Chapter  16848.  with  reference  to 
the  gross  receipts  tax  upon  a  retail  dealer,  has  no  bearing  upon  the  tax 
enacted  by  reason  of  a  person  following  a  particular  occupation.  The 
fact  that  the  business,  in  which  the  phrenologist  is  employed  as  an  ad- 
vertising attraction,  makes  no  charge  for  the  phrenological  readings,  is 
beside  the  point.  The  phrenologist  is  Ijeing  compensated  for  services  as 
such,  and  is  therefore  engaged  in  the  occupation  of  a  phrenologist  and 
liable  for  the  tax  provided  by  Section  22  of  Chapter  18011  above  qutTted. 

UCENSE  TAXES 

July  30,   1941.— 041-413. 

RESTAURANTS— CLASSIFICATION    AND   TAXABIUTY 

QUESTION:  Should  a  licensee  under  Chapter  16774.  Acts  of  1935, 
requiring  food  to  be  sold  where  drinks  are  dispensed,  be  required  to  pay 
a  restaurant  license   tax? 

To  Hon.  E.  W.  Scarborough.  Director,  Beverage  Department: 

In  view  of  the  language  of  the  statute,  viz; 

"There  shall  not  be  sold  at  such  places  of  business  anything 
other  than  the  tteverages  hereby  permitted  and  what  is  customarily 
sold  in  a  restaurant.  At  all  places  of  business  where  sales  by  the 
drink  or  for  consumption  on  the  premises  are  permitted,  regular 
meals  shall  be  offered,  prepared  and  served,  either  a  la  carte  or 
American  plan  on  the  premises  when  open  for  business." 

and  of  the  definition  of  a  restaurant  as  set  cmt  in  Section  3354  Compiled 
General  Laws  of  Florida,  Permanent  Supplement,  as  follows: 

"Every  building  or  other  structure  and  all  outbuildings  in  connec- 
tion and  any  room  or  rooms  within  any  building  or  other  structure  or 
any'  place  or  location  kept,  used,  maintained  as,  advertised  as,  or  held 
out  to  the  public  to  be  a  place  where  meals,  lunches  or  sandwiches  are 
prepared  or  served,  either  gratuitously  or  for  pay,  shall,  for  the  purpose 
of  this  law,  be  defined  to  be  a  restaurant,  and  the  person  or  persons  in 
charge  thereof,  whether  as  owner,  lessee,  manager  or  agent,  for  the 
purpose  of  this  law.  shall  be  deemed  the  proprietor  of  such  restaurant, 
and  whenever  the  word  'restaurant'  shall  cjccur  in  this  law,  it  shall  be 
construed  to  mean  every  such  structure  described  in  this  section.  (Ch. 
6952,  Acts  of  1915.  H:  Ch.  9264,  Acts  1923  H;  Ch.  16042.  Acts  1933.  §7.)" 
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I  am  of  the  opinion  that  a  licensee  under  the  captioned  statute  is 
required  to  puy  a  restaurant  license  tax  also,  and  that  the  business,  as 
such,  ol  a  restaurant,  is  in  the  purview  of  the  statutes  prescribing  the 
powers  and  duties  of  the  Hotel  Commission. 

IJCENSE  TAXES 

October  9,  1941.— 041-570. 

STATE   OWNED   FARMERS'   MARKETS— TAX   UABIUTY 

QUESTION:  Is  the  State  liable  for  license  tax  on  its  market  or  in- 
dividually on  the  stalls  therein,  under  Chapter  20956,  Acts  of  1941? 

To  Hon.  Nathan  Mayo,  Commissioner  of  Agriculture: 

Section  25  of  Chapter  20956.  Acts  of  1941,  provides: 

"All  farm  and  grove  products  and  products  manufactured  there- 
from, except  intoxicating  liquors,  wine,  or  beer,  shall  be  exempt  from  all 
forms  of  license  tax.  State,  Coimty  tmd  Municipal  when  the  same  is 
being  offered  for  sale  or  sold  by  the  farmer  or  grower  producing  the  said 
products.  The  management  of  wholesale  farmers  produce  markets  shall 
have  the  right  to  pay  a  license  of  $200.00  that  wUl  entitle  their  staU 
tenants  to  deal  in  agricultural  and  horticultural  products  without  ob- 
taining individual  licenses,  but  individual  licenses  shall  be  required  of 
such  tenants  unless  such  license  is  obtained  for  the  market," 

Section  697,  Revised  General  Statutes,  1920,  as  re-enacted  by 
Chapter  19376,  Acts  of  1939,  provides  as  follows: 

"697.  Property  exempt  from  taxation.— The  following  property  shall 
be  exempt  from  taxation:  First,  all  property,  real  and  perstmal,  of  the 

United  States  and  of  this  State." 

In  61  Corpus  Juris,  page  381,  the  following  rule  is  stated  as  to 
State  agencies  and  instrumentalities: 

"The  implied  immunity  from  taxation  of  pubUc  property  of  states 
and  municipalities  generally  extends  to  taxes  imposed  by  a  state  upon 
its  own  governmental  agencies  and  instrumentalities," 

The  second  sentence  of  Section  25  of  the  foregoing  statute  merely 
extends  the  privilege  or  right  to  the  management  of  a  wholesale  farmer's 
produce  market  to  pay  a  license  of  $200.00,  thereby  relieving  stall  tenants 
of  obtaining  Individual  licenses.  Such  provision  does  not  require  the 
State  or  management  of  such  market  to  pay  such  license  fee.  m  the 
event  the  management  of  the  Sanford  wholesale  farmers'  produce  mar- 
ket does  not  elect  to  pay  such  fee,  it  Is  my  opinion  that  the  local  tax 
collector  cannot  collect  the  same  as  said  state  property  or  state  agency. 

The  first  sentence  of  said  Section  25  specifically  exempts  all  farm 
and  grove  products  and  products  manufactured  therefrom  from  all  forms 
of  license  tax.  State,  County  and  Municipal,  when  the  same  is  t)elng 
offered  for  sale,  or  sold  by  the  farmer  or  grower  producing  said  products, 
and  the  tax  collector  cannot  collect  a  license  from  such  stall  tenants. 
Where  the  stalls  of  the  market  are  not  occupied  by  tenants  coming  within 
the  provision  of  such  exemption  and  where  the  management  of  said 
fanners'  market  has  not  elected  to  pay  the  license  fee  covering  the 
entire  market,  the  tax  collector  can  collect  individual  license  from  the 
stall  tenants  of  said  market. 
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November  25.  1941.— 041-662. 

TAX  COLLECTORS— DUTIES  AND  POWERS  IN  THE  ISSUANCE  OF 

LICENSES 

QUESTION:  Under  Sections  19  and  20  of  Chapter  20956,  Acts  of 
1941,  do  Tax  Collectors  have  the  power  to  determine  whether  or  not 
the  device,  contrivance,  facility,  or  machine,  the  operation  for  which  a 
license  is  sought,  is  such  as  to  come  under  the  ban  of  the  gaming  statutes 
of  Florida? 

To  Hem.  Spessard  L.  Holland,  Governor: 

Since  the  ultimate  administrative  power  and  responsibility  to  de- 
termine whether  or  not  the  particular  machine,  device,  contrivance  or 
facility  Is  illegal,  rests  with  the  State  Comptroller,  Tax  Collectors,  when 
called  upon  to  issue  a  license  for  the  operation  of  any  such  device,  as  to 
the  legality  of  which  he  is  in  doubt,  should  seek  instructions  from  the 
official  named. 

In  determining  primarily  whether  or  not  a  license  should  be  issued, 
Tax  Collectors  possess  a  certain  measure  of  discretion,  and  should  use 
due  diligence  to  ascertain  the  nature  and  manner  of  operation  of  the 
device  sought  to  be  licensed,  and  It  is  only  in  cases  of  reasonable  doubt 
that  a  license  should  be  refused. 

If  the  Tax  Collector  submits  a  reouest  to  the  State  Comptroller  for 
determining  the  legality  of  any  particular  machine,  device,  contrivance, 
or  facility  for  licensing  purposes  it  is  the  duty  of  the  Comptroller  to 
deal  with  the  specific  inquiry  submitted,  and  say  whether  or  not  the 
device  or  occupation  for  which  a  license  is  sought,  is  legal. 

If  and  when  the  Comptroller  takes  the  position  that  the  Tax  Collector 
should  issue  the  license,  irrespective  of  whether  the  device  or  occupation 
is  legally  Ucensable,  the  Tax  Collector  has  a  right  to  have  an  opinion  on 
such  question,  before  being  required  to  issue  any  such  license,  and  may, 
iinder  such  latter  described  circumstances,  submit  the  facts,  including 
all  available  data,  relative  to  the  nature  and  manner  of  operation  of  any 
given  device,  to  your  Excellency,  who  may  in  turn  require  the  official 
opinion  of  tliis  office  on  such  point,  for  the  benefit,  not  only  of  the  in- 
quiring Tax  Collector,  but  all  other  Tax  Collectors  in  the  State. 

I  am  definitely  of  the  opinion  that  Tax  Collectors  have,  within  rea- 
sonable limits,  a  measure  of  discretionary  power  in  such  matters,  and 
that  to  issue  a  license  for  an  illegal  device  or  occupation,  tmowing,  or 
having  reasonable  grounds  to  susFiect,  the  same  to  be  illegal,  would 
amount  to  neglect  of  duty  in  office  and  a  violation  of  public  trust. 

GASOLINE  TAXES 

February  26,  1942.— 042-97. 

AVIATION  GASOLINE— EXEMPTION 

QUESTION:  Has  the  Grovemor  of  Florida  or  any  other  official  the 
power  to  grant  tax  exemption  to  a  higher  octane  rating  of  motor  fuel 
than  is  granted  statutory  exemption  from  the  payment  of  excise  taxes 
levied  by  the  State  upon  such  motor  fuel? 

To  Hon.  Spessard  L.  Holland,  Governor: 

You  advise  that  letter  from  the  Department  of  Interior  concerning 
the  tax  levied  on  73  octane  fuel  states: 
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"It  Is  our  understandiniT,  however,  that  the  gasoline  tax  lav  in 
the  State  of  Florida  requires  that  normal  State  taxes  be  paid  on  all 
gasolines  except  those  used  for  aviation  purposes  which  have  an  octane 
number  of  80  or  higher.  This  has  the  effect  of  placing  the  use  of  73 
octane  fuel  at  a  considerable  financial  disadvantage  as  compared  with 
the  use  of  80  octane  fuel  and  results  in  the  marketing  of  a  very  consid- 
erable quantity  of  80  octane  fuel  containing  1  cc  of  tetraethyl  lead 
maximum  in  the  State  of  Florida.  The  continued  use  of  this  fuel  will 
affect  in  some  degree  our  ability  to  supply  our  Army  and  Navy  with 
their  essential  requirements,  and  the  use  of  73  octane  fuel  by  these  train- 
ing schools,  on  the  other  hand,  will  result  in  an  increase  in  cost  of  fuel 
to  them  of  some  4  cents  to  5  cents  a  gallon. 

"The  Army  Air  Corps  has  requested  that  the  necessary  immediate 
steps  be  taken  to  permit  Army -Navy  specification  fuels  of  all  grades  to 
be  marketed  In  the  State  of  Florida  without  the  motor  fuel  tax  being 
applicable  to  aircraft  engine  fuel.  In  view  of  the  limited  quantities  of 
the  high  octane  base  stocks  fca:  91  and  100  octane  gasoline,  it  is  vital  to 
the  war  effort  that  they  not  be  used  unnecessarily  and  wastefully  in 
lower  octane  gasolines.  I  ask,  therefore,  for  your  assistance  in  this 
vital  part  of  the  war  effort,  and  that  you  take  such  action  as  may  be 
within  your  power  to  permit  the  use  for  aviation  purpOBes,  without  tax 
penalty,  of  the  lower  octane  aviation  gasolines," 

In  reply  wish  to  advise  that  I  have  examined  Section  1167  (102)  of 
the  Compiled  General  Laws  of  the  State  of  Florida,   1927,  and  I  find 

that  it  provides  as  follows: 

"Each  and  every  dealer  in  aviation  motor  fuel  in  the  State  of  Florida, 
by  whatever  name  des^nated,  who  sells  aviation  motor  fuel  testing  76 
Octane  Niraiber  (AS.TM.  Method  D-357-33T>  or  higher,  of  such  quality 
not  adapted  for  use  in  ordinary  motor  vehicles,  being  designed  for  and 
sold  and  exclusively  used  for  aircraft  motors,  shall  be,  and  they  are 
hereby,  exempted  from  the  payment  of  any  and  all  excise  taxes  levied 
by  the  State  of  Florida  upon  such  motor  fuel." 

You  will  note  that  there  is  no  discretion  placed  in  you  or  any  other 
official  to  lower  the  octane  rating  of  motor  fuel  that  is  granted  the 
exemption  from  the  payment  of  any  and  all  excise  taxes  levied  by  the 
State  upon  such  motor  fuel.  So,  regardless  as  to  how  wtnthy  the  cause 
may  be,  you  are  wholly  without  power  to  make  any  change  in  the  law, 
this  being  solely  a  legislative  prerogative. 

GASOLINE  TAXES 

June  30.  1941.— 041-351. 

COMPTROLLER:  TRANSFER  OP  SURPLTTS  GASOLINE  TAX  FUND  IN 
COUNTY  SCHOOL  FUND  FOR  GENEEIAL  REVENUE  FUND 

QUESTION:  What  are  the  l^al  duties  of  the  Comptroller  under  a 
certain -executive  order  signed  by  the  Governor  relating  to  the  transfer 
of  surplus  gasoline  tax  funds  in  the  county  school  fund  for  the  general 
jevenue  fund,  where  the  Governor  assumed  that  the  coia;ity  school  fund 
contains  a  surplus  by  reason  of  money  received  by  it  from  one-half  of 
the  one  cent  gasoline  tax? 

To  Hon.  J.  M.  Lee,  ComptroUer: 

If  the  Governor  did  intend  this  assumption,  the  next  question  that 
arises  for  determmation,  in  my  opinion,  is — of  what  time  "surplus"  is 
to  be  ascertained. 
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This  last  question  seems  to  me  to  be  a  mixed  one  of  law  and  fact. 
Treating  it  as  such,  it  Is  my  opinion  that  Chapter  19318,  Acts  of  1939, 
Section  3,  in  the  iwrtion  thereof  reading  as  follows: 

"Provided,  however,  that  any  surplus  accruing  in   the  County 
School  Fund  over  and  above  the  amounts  to  be  paid  thereout" — 

means  excess  of  the  fund  after  charging  the  same  with  the  School  and 
incidental  operating  and  other  expenses  accrued,  chargeable  as  of  the 
end  of  the  fiscal  year,  June  30th,  and  crediting  the  same  with  tax  collec- 
tions creditable  to  the  Fund  received  prior  to  June  30th,  or  receivable 
after  June  30th,  which  are  a  part  of  the  previous  fiscal  year  tax  collec- 
tion, except,  however,  the  Comptroller  Is  authorized  to  pay  exjwnses  for 
the  collection,  etc,  of  this  one  cent  gasoline  tax  before  separating  the 
one -half  of  one  per  cent  allotments  to  the  two  separate  purposes— the 
School  Fund  and  General  Revenue  Fund — one -half  to  each. 

Considering  the  matter  in  the  light  of  the  foregoing,  my  advice 
concerning  your  duties  in  the  premises  is  to  ask  the  CKivemor  for  ex- 
planation of  Ws  letter  of  June  26th,  submitting  in  your  request  the 
analysis  aforesaid. 

If  you  follow  my  suggestion  of  writing  the  Governor  as  aforesaid,  I 
recommend  that  at  the  same  time  you  call  to  his  attention  the  following: 

Section  13  of  Article  XL!  of  our  State  Constitution  provides: 

"No  law  shall  be  enacted  authorizing  the  diversion  ...  of  any 
County  or  District  School  Fund  or  the  appropriation  of  any  part  of  the 
permanent  or  available  School  Fund  to  Euiy  other  than  School  purposes." 

I  would  also  bring  to  his  attention  Sections  4,  5,  and  9  of  the  same 
Article,  all  of  which  are  constitutional  provisions  relating  to  the  County 
and  State  School  Fund. 

GASOLINE  TAXES 

Ftfaraary  6,  1942,-042-55. 

FEDERAIj  FUNDS—EXEMPTION 

QUESTION:  May  funds  furnished  by  the  federal  government  for 
vocational  training  of  defense  worfcers  be  exempted  from  the  State  tax 
on  gasoline  when  such  gasoline  is  purchased  for  use  in  such  defense 
training  school? 

In  what  manner  may  exemption  from  payment  of  State  gasohne  tax 
be  obtained  by  such  defense  training  school,  since  if  the  regiilations  and 
policies  of  the  United  States  OfBce  of  Education  are  not  complied  with, 
<one  such  regulation  being  that  funds  for  vocational  training  of  defense 
workers  cannot  be  used  for  the  payment  of  a  state  gasoline  tax)  the 
plan  f&T  the  vocational  training  of  defense  workers  in  Florida  becomes 
subject  to  cancellation? 

Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

You  have  been  advised  on  two  separate  occasions  by  federal  authori- 
ties that  funds  furnished  by  the  federal  government  for  vocational  train- 
ing of  defense  workers  cannot  be  expended  for  any  type  of  state  sales 
tax.  This  position  is  consistent  with  the  immunity  of  the  fedei^l  gov- 
ernment in  its  sovereign  capacity  from  taxation  by  the  state. 

The  funds  for  vocational  training  of  defense  workers  are  furnished 
exclusively  by  the  federal  government  pursuant  to  the  federal  appro- 
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priatton  act  of  January  1,  1941  (Pi.  146) .  Although  the  state  superin- 
tendent of  public  instruction  acts  as  the  agent  of  the  federal  government 
for  the  administration  of  the  plan  for  the  vocational  training  of  defense 
workers,  strict  federal  control  is  maintained  over  the  plan  and  the 
funds  provided.  Monthly  budgets  must  be  submitted  to  the  federal 
officials  for  approval,  and  monthly  financial  reports  must  be  rendered 
on  federal  forms.  The  appointment  of  personnel  is  subject  to  the  ap- 
proval of  federal  officials,  and  the  operation  of  the  plan  is  subject  to  In- 
spection by  federal  officials  at  all  times.  Although  the  funds  are  deposited 
with  the  state  treasurer,  who  acts  as  the  disbursing  officer  for  the  sake  of 
expediency  in  administration,  they  remain,  in  effect,  federal  funds.  All 
interest  earned  on  any  such  funds  must  be  accounted  for  to  the  federal 
government,  and  all  undisbursed  funds  must  be  returned.  Warrants 
drawn  cm  such  funds  clearly  state  that  they  are  funds  of  the  United 
states  Government, 

^encies  of  the  federal  government  are  already  exempted  from  pay- 
ment of  state  gasoline  tax  by  virtue  of  the  recognition  by  the  state 
comptroller  of  a  certificate  executed  by  a  federal  official  or  employee  on 
Form  No,  1094.  I  suggest  that  a  similar  form  for  exemption  from  the 
state  gasoline  tax,  meeting  the  approval  of  the  state  comptroller,  be 
designed  for  the  use  of  the  purchase  of  gasoline  to  be  used  in  connec- 
tion with  the  vocational  training  of  defense  workers,  as  described  above. 
A  similar  form  can  also  be  used  to  obtain  exempticm  from  payment  of 
the  federal  tax  on  gasoline. 


GASOUNE  TAXES 

October  23,  1942.— 042-497. 

ROAD  DEPARTMENT— 7-CENT  GASOUNE  TAX— LIABIUTY  FOR 

PAYMENT 

QUESTION:  Is  the  State  Road  Department  required  by  state  law  to 
pay  the  7^  gasoline  tax  in  its  purchases  of  gasoline  in  order  to  carry  on 
the  work  of  completing  the  construction  of  State  Road  4- A,  Florida 
Mainland  to  Key  West? 

7*0  State  Road  Department,  Tallahassee,  Florida: 

The  gasoline  tax  referred  to  is  an  excise  tax  on  the  privilege  of 
selling  gasoline  exacted  from  the  dealer,  even  though  ultimately  paid  by 
the  purchaser  by  reason  of  increase  ta  price  of  gasoline  occasioned  by 
dealers  adding  the  tax  to  the  price  of  such  gasoline.  Orange  State  Motor 
Oil  Company  vs.  Amos,  100  Fla.  884.  130  So.  707. 

The  language  of  the  gasoline  tax  laws  is  quite  explicit  as  to  who 
shall  pay  the  tax  therein  imposed,  and  that  it  shaU  be  paid  upon  "every 
gallon"  at  gasoline  sold.  There  is  no  indication  in  said  laws  that  it  was 
intended  by  the  Legislature  that  the  tax  should  not  be  paid  upon  gaso- 
line sold  to  State  deparements  or  governmental  agencies,  or  that  such 
departments  should  be  relieved  of  paying  any  increase  in  the  price  of 
gasoline  occasioned  by  the  dealer  adding  the  tax  to  the  purchase  price. 

It  is  therefore  my  opinion  that  the  State  Road  Department  is  not 
entitled  to  be  relieved  of  paying  the  resulting  increase  in  the  price  of 
gasoline  where  such  increase  is  occasioned  by  the  dealer  adding  the  tax 
to  said  price,  but  on  the  contrary  must  pay  the  dealer's  price  even  though 
it  Includes  the  7^  gasoline  tax. 
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June  3,  1941.— 041-307. 

COUNTY    BOARD   OF  PUBLIC    INSTRUCTION — BANKRUPTCY 

QUESTION:  What  steps  should  a  county  board  of  public  instruc- 
tion take  to  enter  into  bankruptcy,  or  otherwise  to  secure  relief  from 
obligations  which  are  so  excessive  that  even  over  a  long  period  of  years 
it  would  be  impossible  to  retire  the  obligations  in  full  and  operate  the 
schools? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  InstructtOTi: 

Under  the  Municipal  Bankruptcy  Act  as  amended  in  1940  (11  U.S.CA. 
Supplement,  Sec,  401),  provision  is  made  for  the  following  taxing  agen- 
cies or  instrumentalities  to  go  into  bankrupcy: 

"Public-school  districts  or  public  school  authorities  organized  or 
created  for  the  purpose  of  constructing,  maintaining,  and  operating 
public  schools  or  pubhc  school  facilities." 

In  the  case  of  Roberts  v.  Board  of  Public  Instruction  for  Broward 
County,  Florida,  112  Federal  2d  459,  decided  last  year,  the  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  speciflcally  held  that  the  Board 
of  Public  Instructicm  for  Broward  County  came  within  the  language 
quoted  above  from  the  Baniiruptcy  Act,  and  hence  was  entitled  to  reiief 
under  that  Act.  That  Court  said  in  the  opinion  with  respect  to  the 
Board  of  Public  Instruction  for  Broward  County: 

"In  none  of  the  acts  is  the  Board  of  Public  Instructicm  referred  to 
as  a  pohtical  subdivision  of  the  State  of  Florida.  It  is  constituted  to  be 
and  is  operated  as  a  school  authority  for  the  purpose  of  instructing, 
maintaining  and  operating  public  schools  and  public  school  facilities, 
and  in  doing  these  things,  it  is  authorized  to  incur  debts,  funded  and 
otherwise,  and  it  has  done  so. 

"In  name  and  in  plight,  it  comes  directly  within,  both  the  remedial 
purpose  and  the  precise  terms  of  the  statute  it  invokes.  Nor  is  there 
any  constitutional  objection  in  the  way  of  its  obtaining  the  rehef  it  asks. 
As  the  invoked  statute  is  now  drawn,  to  permit  the  voluntary  as  opposed 
to  the  involuntary,  adjustment  and  re-arrangement,  by  composition,  of 
the  indebtednesses  of  school  districts,  school  authorities,  municipahties 
and  other  taxing  districts,  it  has  tteen  finally  and  sweepingly  held  to  be, 
valid  and  enforceable." 

The  Court  further  said: 

"The  act  does  indeed  provide  in  Section  403,  sub-section  c.  Title  11, 
U.S.C.A.,  that  in  the  carrying  out  of  the  plan  the  order  of  the  court 
putting  it  into  effect  shall  not  Interfere  with  (a)  any  of  the  political  or 
governmental  powers  of  the  petitioner,  or  (b)  any  of  the  property  or 
revenues  of  the  petitioner  necessary  for  essential  governmental  pur- 
poses. But  this  provision  only  emphasizes  that  the  fact  that  a  petitioner 
may  have  and  exerci^  poUtical  or  governmental  powers,  does  not  at 
all  prevent  it  from  applying  for  relief  by  composition," 

The  Bankruptcy  Act  provides  in  detail  the  procedure  to  be  followed 
by  the  taxing  agencies  or  instrumentaUties,  like  boards  of  public  instruc- 
tion, coming  within  the  provisions  of  the  Act.  A  petition  may  be  filed 
by  such  agency  or  instrumentality,  stating  that  the  petitioner  is  insol- 
vent or  miable  to  meet  its  debts  as  they  mature,  and  that  it  desires  to 
effect  a  plan  for  the  composition  of  its  debts  (11  U.S.C-A.  Supplement, 
Section  403).     This  petition  should  be  flled  with  the  Federal  District 
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Court  In  whose  tenitorlal  Jurisdiction  the  petitioner  Is  located.  The 
petition,  accompanied  by  a  filing  fee  of  $100.00,  should  state  that  a  plan 
of  composition  has  been  prepared.  Is  filed  and  submitted  with  the  peti- 
tion, and  that  creditors  of  the  petitioner  owning  not  less  than  fifty 
per  cent  of  the  securities  afTected  by  the  plan  have  accepted  it  in  writing. 
A  list  of  the  petitioner's  creditors  should  be  filed  with  the  petition. 

The  above  is  merely  an  outline  of  the  procedure  to  be  taken  by  a 
county  board  of  puWic  Instruction  when  it  determines  it  is  insolvent  or 
unable  to  meet  its  debts,  and  desires  to  effect  a  plan  for  the  composition 
of  Its  debts.  Before  the  actual  steps  are  taken,  of  course,  reference 
should  be  made  to  the  more  detailed  procedure  which  Is  described  in 
the  Municipal  Bankruptcy  Act.  and  in  the  Bankruptcy  Rules. 

STATE  BUDGET  COMMISSION 

December  31,  1941.— 041-700. 

EXPENSE    BUDGETS — APPROVAL 

QUESTION:     Does  the  State  Budget  Commission  have  the  author- 
ity to/ approve  certain   items  set  out  in   the  expense  budget?      (lietter 
from  Honorable  P.  C.  Elliot,  Secretary  to  Budget  Commission  elaborates 
on  this  request  as  answered  below.) 
To  Hon,  F.  C.  Elliot.  Secretary  to  Btidget  Commission: 

The  recommendations  contained  in  the  departmental  expense  budget, 
required  under  the  law  to  be  filed  with  the  Budget  Commission  on  or 
before  July  1st  following  the  Legislative  session,  do  not  have  any  rela- 
tionship to  the  amount  of  salary  to  be  paid  the  otDcers  and  employees 
of  the  particular  department.  These  expense  reports  are  merely  for  the 
purpose  of  disclosing  the  departmental  conformity  to  Legislative  appro- 
priation, but  the  report  of  the  various  departments  to  the  Budget  Com- 
mission, preceding  the  Budget  Commission's  recommendation  to  the 
Legislature,  does  have  to  do  with  the  determination  of  certain  salan^ 
amounts  where  the  departmental  report  to  the  Budget  Commission  and 
the  Budget  Commission  report  to  the  Legislature  undertake  to  specify 
salary  amounts  and  where  the  Legislature  appropriates  in  conformity 
therewith. 

A  finding  by  the  Budget  Commission  that  the  Legislative  appropria- 
ticms  for  a  department  are  ample  to  meet  the  recommendation  to  the 
Budget  Commission  from  the  department  and  recommendation  from 
the  Budget  Commission  to  the  IjCglslature;  and  a  further  finding  by  the 
BudRet  Commission  that  there  is  concurrence  between  these  reports  and 
this  appropriation  with  resjiect  to  such  officer  or  employee's  particular 
salary,  or  in  total  amount  so  as  to  embrace  such  ofllcer  or  employee^ 
particular  salary  and  such  finding  reported  by  the  Budget  Commission 
to  the  Comptroller,  constltuta?  the  necessary  predicate  upon  which  to 
detei*mlne  the  amount  of  the  particular  officer  or  employee's  salary 
involved. 

ri)  Salary  of  President  of  the  Agricultural  and  Mechanical  College 
for  Negroes, 

your  letter  of  July  22nd  above  referred  to  does  disclose  that  the 
$128,1^4  appropriated  by  the  Legislature  is  in  conformity  with  the  total 
amount  requited  of  the  Budget  Commission  for  salaries  to  be  paid  to 
the  State>  officers  and  employees  in  that  institution  for  the  blennium, 
and  does  disclose  that  among  such  reconunendations  Is  an  item  of  14200 
per  annum  for  the  President. 

In  my  opinion,  by  these  disclosures  a  proper  case  is  made  in  this 
instance  for  the  payment  of  the  $4200  per  annum  salary  In  lieu  of  the 
$3600  per  annum  salary  which  Chapter  15859,  Laws  of  1933.  specific 
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(2)    Florida  State   Hospital,   Salary   of  Superintendent. 

Your  letter  of  July  22nd  above  referred  to  discloses  that  the  $621,752.80 
appropriated  by  the  Legislature  is  in  conformity  with  the  total  amount 
requested  of  the  Budget  Commission  for  salaries  to  be  paid  in  the  In- 
stitution for  the  biermlum,  which  embraces  a  budgeted  recommenda- 
tion of  $5000  as  the  annual  salary  of  its  Superintendent.  This  $5000 
would  therefore  be  the  proper  salary  for  the  1941-42  biennium  for  the 
Superintendent  of   this  Institution. 

(3>     Florida  Industrial  School  for  Girls,  Salary  of  Superintendent. 

Your  letter  of  July  22nd  above  referred  to  discloses  that  the  $24,000 
appropriated  by  the  Legislature  is  in  conformity  with  the  total  amount 
requested  of  the  Budget  Commlssic^i  for  salaries  to  be  paid  in  this  Insti- 
tution, and  that  $2400  recommended  by  the  Commission  for  the  salary 
of  the  Institution's  Superintendent  is  embraced  in  this  appropriation. 
This  $2400  would  be  the  proper  salary  for  the  Superintendent  of  this 
Institution  for  the  1941-42  biennium. 

(4)     Military  Department  of  Florida,  Salary  of  Adjutant  General. 

Your  letter  ut  July  22nd  above  referred  to  discloses  that  $43,000  was 
appropriated  by  the  1941  Legislature  for  each  year  of  the  following 
biennium  for  salaries  in  this  Department,  and  that  the  salary  requested  of 
the  Budget  Commission  annually  for  the  Adjutant  General  for  such 
biennium  is  $5000,  which  sum  is  covered  by  and  included  in  the  ap- 
propriation. 

In  my  opinion  the  proper  salary  of  the  Adjutant  General,  there- 
ftTre,  for  the  biennium  1941-42  as  prescribed  by  the  1941  Legislature, 
is  $5000  per  annum,  (This  salary  ceases  upon  incumbent  becoming  a 
Federal  or  Federalized  State  oSctal.) 

(5>     State  Library  Board,  Salary  of  Secretary  and  State  Librarian. 

The  question  of  the  amount  of  salary  payable  to  the  State  Librarian, 
who  is  also  Secretary  to  the  State  Library  Board,  for  the  biennium,  1941- 
42,  has  heretofore  been  passed  upon  by  me,  and  a  letter  written  regarding 
same  under  date  of  October  21.  1941,  giving  my  opinion  with  reference 
thereto. 

(6)  State  Board  of  Health,  Salary  of  State  Health  OflBcer. 

Your  letter  of  July  22nd  above  referred  to  shows  a  relationship  of 
L^islative  appropriation  for  salaries  to  budgeted  requests  therefor,  of 
the  State  Health  Board  officers,  which  does  not  warrant  any  departure 
from  the  salary  prescribed  by  Chapter  15858,  Laws  of  1933,  to-wit:  the 
sum  of  $4000  annually  for  the  State  Health  Officer,  from  State  sources. 
In  determining  what  amount  should  be  payable  in  salary  annually  to 
our  State  Health  Officer  from  Federal  funds,  I  will  have  to  have  fur- 
ther information  from  you  regarding  this  subject,  and  would  like  to 
discuss  same  before  expressing  any  definite  opinion  with  reference 
thereto. 

(7)  State  Marketing  Bureau,  Salary  of  Commissioner. 

Your  letter  of  July  22nd  above  referred  to,  discloses  that  the  sum  of 
$35,820  was  appropriated  by  the  1941  Legislature  for  salaries  in  this 
Bin-eau,  which  amount  is  in  conformity  with  the  total  salary  requests 
made  by  the  Bureau  of  the  Budget  Commission  for  the  biennium,  and 
that  the  specifications  in  such  budget  request  for  the  Commissioner  is 
$4200  annually.  I  am  of  the  opinion,  therefore,  that  this  amount,  $4200 
is  the  proper  salary  amount  payable  to  the  Commissioner  for  the  regular 
1941-42  biennium. 


CHAPTER  XH 
EDUCATION 

STATE  FLAN 
July  15,  1941.— 041-381. 

MARRIED  WOMEN— HIGH  SCHOOL  ATTENDANCE 

QUESTION:  Under  the  Statutes  of  Florida  may  a  girl  who  18 
married  attend  High  School? 

Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  216  of  the  Florida  School  Code  (Chapter  19355,  Acts  of 
1939)   provides  In  part: 

"Elementary  and  High  Schools.— Public  education  in  grades  one  to 
twelve.  Inclusive,  shall  be  made  available  at  public  expense  for  a  minimum 
term  of  eight  months  each  year  to  all  persons  from  six  to  twenty-one 
years  of  age,  inclusive,  and  to  such  other  persons  residing  in  the  State 
as  may  be  declared  by  regulations  of  the  State  Board  to  be  eligible  for 
work  in  these  grades." 

I  find  no  provision  of  law  that  would  deprive  a  girl  of  her  right  to 
attend  such  grades  when  she  is  not  over  the  age  of  twenty-one  years 
merely  on  the  ground  that  she  is  married. 

STATE  AGENCIES 

February  10,  1941. — 041-60. 

BOARD  OF  EDUCATION— ADMINISTRATION  OF  SCHOOL  FUND 

QUESTION:  Holmes  County  Board  of  Public  Instruction  BVzYc 
school  warrants  in  the  sum  of  $13,000  are  to  be  compromised  in  accord- 
ance with  a  resolution  of  the  Board  of  County  Commissioners  and  the 
Board  of  Pubhc  Instruction  of  Holmes  County.    Is  such  an  arrangement 

legal? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

It  Is  my  opinion  that  the  arrangement  set  forth  is  legal. 

Section  308  of  the  School  Code  (Section  892  (48)  >  Compiled  General 
Laws.  1940  Supplement)  provides  that  it  shall  be  the  duty  of  the  State 
Board  of  Education  to  "provide  for  the  proper  administration  of  the 
State  permanent  school  fund  established  by  Section  4  of  Article  xn  of 
the  Constitution  so  that  the  principal  shall  remain  sacred  and  inviolate, 
as  required  by  Section  5  of  Article  3EII  of  the  Constitution." 

Since  this  arrangement  constitutes  merely  a  compromise  of  a  part 
of  the  Interest  due  on  the  time  warrants,  it  seems  a  proper  exercise  of 
the  power  of  the  Board  to  administer  that  fund. 

STATE  AGENCIES 

February  20,  1942. — 042-94. 

BOARD  OF  EDUCATION— INVESTMENT  OP  PROCEEDS  OP  SCHOOL 
CONSTRUCTION  BOND  SALES 

QUESTION:  (1)  Bonds  in  the  amount  of  $2,230,000  foi  constnu;- 
tion  have  been  issued  and  sold  by  one  special  tax  school  district  and 
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$290,000  of  bonds  for  a  slmllax  purpose  by  another  district,  but  construc- 
tion is  now  impossible  because  of  inabUlty  to  obtain  materials  as  a  result 
of  priority  rulings  of  the  federal  government.  Inasmuch  as  the  present 
war  may  postpone  such  construction  for  several  years,  may  the  funds 
realized  from  the  sale  of  all  of  the  bonds  in  these  two  districts  be  invested 
in  other  Interest  bearing  securities? 

(2)  Should  taxes  levied  and  collected  for  debt  service,  levied  on 
both  homestead  and  non-exempt  property  be  used  to  pay  the  followlns 
obligations : 

(1>  Tax  anticipation  warrants  issued  and  sold  to  the  State 
Board  ot  Education  to  satisfy  judgments  which  the  tax  was  originally 
levied  to  pay. 

(2)  A  debt  created  by  the  purchase  of  a  building  to  be  used  and 
now  being  used  for  school  purposes. 

To  Hon.  Colin  English ,  State  Superintendent  of  Public  Instruction: 

(1>     Specifically,  you  ask  whether  these  funds  may  be  Invested  in: 
(1)     Government  securities. 
<2)     Bonds  of  special  tax  schcml  districts  In  the  same  county. 

(3)  School  funding  warrants  issued  under  Section  1086  of  the 
School  Code  by  the  county  school  board  of  the  same  county. 

(4)  Notes  issued  under  Section  1085  of  the  School  Code  la 
financing  the  purchase  of  school  property  by  the  county  school  board 
of  the  same  county. 

Section  1049  of  the  School  Code  provides; 

"The  proceeds  derived  from  the  sale  of  said  bonds  shall  be  held  by 
the  County  Board  and  shall  be  expended  by  the  said  Board  for  the 
purpose  for  which  said  bonds  were  authorized  for  said  schocd  district, 
and  shall  be  held  and  expended  in  the  manner  following: 

"(1)  The  County  Board  shall  deposit,  or  cause  to  be  deposited, 
tlie  proceeds  arising  from  the  sale  of  bonds,  together  with  the  interest 
and  sinking  fund  collected  for  said  bonds  In  any  barik  or  banks  of  the 
district  is.<!uing  bonds  that  have  been  designated  as  county  school  de- 
positories as  prescribed  in  Section  1090.  Article  12  of  Chapter  X  of  the 
School  Code,  provided  the  bank  or  banks  designated  as  depositories  shall 
give  the  County  Board  an  adequate  surety  bond  or  securities,  as  pre- 
scribed, for  protection  of  said  deposits.  .  .  ." 

This  provision  makes  clear  that  the  proceeds  from  the  sale  of  con- 
struction bonds  cannot  be  used  for  any  purpose  other  than  construction, 
so  the  funds  must  be  preserved  until  such  time  as  construction  can  take 
place. 

The  provision  requiring  such  funds  to  be  deposited  in  a  bank  ap- 
proved as  a  depository  for  school  funds  is  designed,  in  my  opinion,  for 
the  protection  of  the  funds  temporarily  and  the  maintenance  of  their 
liquidity,  normally  a  short  period,  pending  the  realization  of  the  pur- 
poses of  the  bond  issue.  Apparently  the  Legislature  in  enacting  this  pro- 
vision did  not  contemplate  the  situation  which  has  now  arisen  because 
of  the  war  emergency.  This  statute  should  not,  therefore,  be  construed 
so  as  to  govern  the  deposit  of  such  funds  at  a  very  low  rate  of  interest 
for  a  long  period,  perhaps  several  years,  because  of  present  impossibility 
of  executing  the  project  for  which  the  bonds  were  issued,  while  the  school 
districts  involved  must  continue  to  pay  to  the  bondholders  a  much 
higher  rate  of  interest.  Such  would  not  be  consistent  with  a  sound 
public  policy   which  requires  meticulous   conservation   of  public    funds. 
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The  interpretation  that  Section  1049  of  the  School  Code  does  not  cover 
the  present  situation  is  in  harmony  with  Section  104  of  the  School  Code, 
which  provides: 

"The  provisions  of  the  Florida  School  Code  shall  be  liberally  con- 
strued to  the  end  that  its  objects  may  be  effected  and  public  education 

may  be  promoted  throughout  the  State." 

Section  1049  of  the  School  Code  does  not.  In  my  opinion,  contemplate 
the  preservation  of  the  proceeds  of  bond  sales,  under  the  conditions  above 
described,  only  by  deposit  in  approved  banJcs.  Accordingly,  it  would  be 
proper  and  desirable  for  the  State  Board  of  Education  to  adopt  rules 
under  its  rule-making  power,  as  set  forth  under  Section  306  and  307, 
and  as  contemplated  by  Section  308  (23>  of  the  School  Code,  reg^ulatine 
the  investment  of  funds  in  such  a  contingency. 

My  answer  to  your  question  regarding  the  investments  of  the  bond 
proceeds  is,  therefore,  that  such  investment  may  be  made  only  in  such 
securities  as  are  approved  by  a  regulation  of  the  State  Board  of  Education. 
The  principle  applies,  however,  only  if  and  when  emergency  conditions, 
such  as  the  present,  exist  and  have  been  so  declared  by  the  State  Super- 
intendent of  Public  Instruction,  to  the  end  that  public  education  may- 
there  by  be  promoted  in  the  county  concerned, 

I  would  suggest  that  the  State  Board  of  Education,  in  formulating 
a  regulation  to  govern  this  matter,  consider  the  desirability  of  restricting 
the  investment  of  bond  proceeds  in  district  bonds  and  obligations  to  only 
the  bonds  and  obligations  of  the  district  making  the  investment, 

<2)  Taxes  collected  under  a  levy,  generally,  for  "debt  service"  may 
be  used  xo  pay  only  such  obligations  for  which  the  property  on  which 
the  tax  is  levied  is  liable  to  taxation. 

Accordingly,  my  opinion  is  that  the  proceeds  of  the  tax  you  describe 
could  be  used  to  pay  tax  anticipation  warrants  if  they  are  obligations 
originally  incurred  before  the  adoption  of  Article  X,  Section  7,  of  the 
Florida  Constitution,  so  that  both  homestead  and  non-exempt  properts" 
are  subject  to  taxation  for  such  obligations. 

As  to  the  debt  created  by  the  purchase  of  the  building,  however,  I 
understand  that  such  obligation  was  incurred  since  the  adoption  of 
Article  X,  Section  7,  of  the  Florida  Constitution.  Therefore,  my  opinion 
is  that  the  taxes  collected  under  the  above  described  levy  cannot  be 
used  to  pay  such  debt. 

STATE  AGENCIES 

June  21,  1941. — 041-340. 

BOARD  OF  EDUCATION— PURCHASE  OF  INSTRUCTION  WARRANTS 

—DADE   COUNTY 

QUESTION:  May  the  State  School  Fund  be  legally  invested  in 
warrants  in  the  amount  of  approximately  $300,000  to  Ije  issued  by  the 
Dade  County  Board  of  Public  Instruction  under  Section  1086,  of  Chapter 
19355,  Acts  of  1939? 

To  Hon.  Colin  Englisfi.  State  Superintendent  of  Public  Instruction; 

I  have  examined  the  resolutions  of  the  Dade  County  Board  of 
Public  Instruction  adopted  March  17,  1941.  and  May  31,  1941,  together 
with  other  relevant  papers  submitted,  and  in  my  opinion  these  resolu- 
tions suflBciently  comply  with  the  requirements  of  Section  1086  relating 
to  the  retirement  of  existing  indebtedness  which  is  unfunded  or  in 
default. 


240  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


EDUCATION— State  Agencies 

In  rendering  this  opinion  I  am  assiunin^  that  a  detailed  plan  has 
been  submitted  to  the  State  Superintendent  and  apprcTved  by  him  show- 
ing the  funds  needed  for  operating  the  schools  in  Dade  County  on  the 
most  economic  basis  practicable,  the  amount  of  any  other  obligations 
which  must  be  met  each  year,  the  total  funds  available  each  year  for 
the  entire  school  program,  and  the  funds  that  can  be  reasonably  spared 
for  the  retirement  of  indebtedness  without  needlessly  handicapping  the 
school  program  and  which  can  be  budgeted  each  year  for  the  retirement 
of  such  indebtedness,  and  that  the  proposal  stated  in  the  resolutions 
is  in  accordance  with  such  plan,  to  the  end  that  the  interest  bearing 
coupon  warrants  can  be  paid  without  needlessly  handicapping  the  school 
Iirogram  and  that  the  funds  therefor  can  be  budgeted  each  year. 

As  I  have  pointed  out  in  previous  opinions,  the  State  Board  of 
Education  is  charged  by  the  Constitution  and  laws  of  this  State  with 
the  responsibility  of  providing  tar  the  proper  administration  of  the  State 
School  Fund  so  that  the  principle  shall  remain  sacred  and  inviolate.  In 
rendering  this  opinion,  therefore.  1  am  not  passing  upon  the  question 
of  the  soundness,  from  a  business  standpoint,  of  this  investment. 

STATE  AGENCIES 

February  27,  1941.— 041-88. 

BOARD    OP  EDUCATION— PURCHASE    OP    JUDGMENT— UNION 

COUNTY 

QUESTION:  May  the  State  Board  at  Education  purchase  a  judg- 
ment against  the  Board  of  Public  Instruction  of  Union  County  on 
certain  defaulted  time  warrants  in  the  light  of  an  opinion  of  the  Attorney 
General's  Office  dated  October  17,  1940,  on  this  same  subject? 

To  Hon.  Colin  English,  State  Superintendent  of  Pta>lic  Instruction: 

The  opinion  referred  to  was  in  the  form  of  a  memorandum  to  the 
effect  that  the  question  of  whether  the  State  Board  of  Education  should 
invest  in  this  judgment  was  a  question  of  policy  to  be  determined  by  the 
Board.  In  the  last  paragraph  of  the  memorandum,  the  case  of  Board 
of  Public  Instruction  for  Bradford  County  vs.  Gibbs,  143  Pla.  717.  197 
So.  443,  was  cited  as  indicating  that  a  Judgment  based  on  bonds  is  some- 
ttiing  different  from  the  bonds  themselves  so  far  as  the  authority  to 
invest  the  same  is  concerned,  but  it  was  admitted  in  the  memorandum 
that  this  case  "would  really  have  no  direct  bearing  on  the  determination 
of  this  matter." 

I  have  read  the  Bradford  County  case,  and  in  my  judgment  it  is 
not  in  point  here.  The  Court  merely  stated  that  a  statute  authorizing 
the  purchase  of  bonds  by  a  county  beard  of  public  instruction  does  not 
thereby  authorize  the  purchase  of  judgments  on  bonds.  Tills  question 
is  not  present  in  determining  the  power  of  the  State  Board  of  Education 
to  purchase  a  judgment,  because  there  is  no  restriction  in  the  statutes 
or  Constitution  regarding  the  investment  of  the  State  School  Fund  other 
than  that  the  principal  shall  remain  inviolate. 

Article  xn,  Section  3  of  the  Florida  Constitution,  provides  that  the 
State  Board  of  Education  "shall  have  the  management  and  investment 
of  all  State  school  funds  under  such  regulations  as  may  be  prescribed 
by  law  .  .  .."  while  Section  5  of  the  same  Article  provides: 

"The  principal  of  the  State  School  Fund  shall  remain  sacred  and 
inviolate. 

Section  308  of  the  School  Code  places  upon  the  State'  Board  of 
Education  the  responsibility  to  exercise  the  power  and  duty  to  "provide 


BIENNIAL  REPORT  OF  THE  ATTORNEY  OENBRAL  341 


EDUCATION— Sta4e  AsenciM 

for  the  proper  administration  of  the  State  Permanent  School  Fund  estab- 
lished by  Section  4  of  Article  xn  of  the  Constitution,  so  that  the  prin- 
cipal shall  remain  sacred  and  inviolate,  as  required  by  Section  5  of 
Article  xn  of  the  Constitution." 

So  far  as  the  power  of  the  State  Board  of  Education  to  invest  in 
the  judgment  of  the  Union  County  Board  of  Public  Instruction  is  con- 
cerned, it  Is  my  opinion  that  the  State  Board  has  this  power.  If  in  making 
the  purchase  the  principal  of  the  State  School  Fund  remains  "sacred 
and  inviolate." 

In  rendering  this  opinion,  I  am  not  passing  upon  the  question  ss  to 
whether  the  purchase  of  this  judgment  will  constitute  a  sound  investment. 

P.  S. — If  in  making  such  a  purchase  you  do  so  with  agreement  that 
you  cannot  resell  the  judgment  bought  for  less  than  some  specified  figure, 
thereby  depriving  yourself  of  the  full  rights  of  ownership,  in  my  opinion 
you  are  employing  school  funds  in  a  manner  that  does  not  preserve 
them  sacred  and  inviolate. 

I  would  never  purchase  a  judgment  of  this  character  unless  I  had 
reason  to  believe  and  almost  be  certain  its  value  would  remain  In  excess 

of  the  cost, 

STATE  AGENCIES 

February  20.  1841.-041-77. 

BOARD   OP    EDUCATION— PURCHASE    OP    TAX  ANTICIPATION 
NOTES  FOR  INVESTMENT 

QUESTION:  Is  it  permissible  under  the  statutes  for  the  State  Board 
of  Education  to  purchase  Board  of  Public  Instruction  tax  anticipation 
ncTtes  as  an  investment  for  the  State  Permanent  School  Fund? 

To  Ham,.  Colin  English.  State  Superinterident  of  Public  Instruction: 

Article  xn,  Section  3  of  the  Florida  Constitution,  provides  that  the 
State  Board  of  Education  "shall  have  the  management  and  investment 
of  all  State  school  funds  under  such  regulations  as  may  be  prescribed 
by  law  .  .  ." 

Section  308  at  the  School  Code  provides  that  it  shall  be  the  respon- 
sibility of  the  State  Board  of  Education  to  exercise  the  power  and  per- 
form the  duty  to  "provide  for  the  proper  administration  of  the  State 
School  Fund  established  by  Section  4  of  Article  xn  of  the  Constitution, 
so  that  the  principal  shall  remain  sacred  and  inviolate,  as  required  by 
Section  5  of  Article  xn  of  the  Constitution." 

I  have  been  unable  to  find  any  statute  which  restricts  the  power  of 
the  Board  as  to  proper  investments  of  the  State  Permanent  School  Fund. 

Therefore  the  State  Board  of  Education  has  the  power  under  the 
statute  and  Constitution  to  purchase  Board  of  Public  Instruction  tax 
anticipation  notes,  as  an  investment  for  the  State  Permanent  School 
Fund-  In  making  this  ruling,  of  course,  I  assume  that  the  notes  in 
question  are  valid  obligations  and  sound  investments,  questions  which 
have  not  been  presented  to  me  for  determination. 

COUNTY  SCHOOL  SYSTEM 

February  4,  1942. — 042-61. 

BOARD  OF  PUBUC  INSTRUCTION— APPOINTMENTS  TO  VACANCY 

QUESTION:  Is  a  person  appointed  to  a  vacancy  on  a  county  school 
board  to  serve  for  the  unexpired  term  of  the  person  who  was  previously 
serving  on  the  board,  or  to  serve  only  until  the  next  general  election? 
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To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  419  of  the  School  Code  provides  that  "all  vacancies  on  the 
County  Board  shall  be  filled  by  appointment  by  the  Governor,"  but  the 
tenure  of  the  person  so  appointed  is  not  specified. 

It  is  the  weU  settled  general  policy  of  the  law  that  all  vacancies  in 
elective  offices  shall  be  filled  by  an  election  as  soon  as  practicable  after 
the  vacancy  occurs.  (46  C.  J.  977J  This  policy  is  recognized  by  the 
Florida  Constitution  in  Article  XVm,  Section  6,  which  provides: 

"The  term  of  office  for  all  appointees  to  fill  vacancies  in  any  of  the 
elective  ofBces  under  this  Constitution,  shall  extend  only  to  the  election 
and  qualification  of  a  successor  at  the  ensuing  general  election." 

Article  IV,  Section  7,  of  the  Florida  Constitution  is  not  applicable, 
(See  Advisory  Opinion  to  Goveronr,  25  Fla.  426,  5  So.  613.  1889;  State  vs. 
Taylor,  108  Fla.  541,  146,  So.  549.  1933.)     It  provides: 

"When  any  office,  from  any  cause,  shall  become  vacant,  and  no 
mode  is  provided  by  this  Constitution  or  by  the  laws  of  the  State  for 
flUing  such  vacancy,  the  Governor  shall  have  the  power  to  fill  such  va- 
cancy by  granting  a  commission  for  the  unexpired  term." 

It  is  not  applicable  for  the  reason  that  provision  is  made  by  law 
for  filling  such  vacancy  not  only  by  Section  419  in  the  School  Code,  but 
by  Section  464,  Compiled  General  Laws,  1927,  which  provides; 

".  .  .  if  the  office  be  a  State,  district,  or  county  office  (other  than 
a  member  or  officer  of  the  Legislature) ,  it  shall  be  the  duty  of  the  Gov- 
ernor to  fill  such  office  by  appointment,  and  the  person  so  appointed 
shall  be  entitled  to  take  and  hold  such  office  until  the  same  shall  be  filled 
by  an  election  as  jrrovided  by  law  ..."     (Emphasis  Supplied.) 

This  statute  apparently  contemplates  the  election  of  a  successor  at 
the  next  general  election  as  provided  by  law  if  a  vacancy  occurs  in  any 
of  the  offices  mentioned.  Obviously,  the  office  of  member  of  the  coimty 
school  board  is  a  "county  office." 

Section  9,  of  Article  XVIII,  of  the  Florida  Constitution  provides: 

"A  general  election  shall  be  held  in  each  county  in  this  State  on  the 
fh-st  Tuesday  after  the  first  Monday  in  November,  A.  D.  1898,  and  every 
two  years  thereafter,  for  all  elective  State  and  County  officers,  whose 
terms  of  office  are  about  to  expire,  or  for  any  elective  office  that  shall  have 
become  vacant."     (Emphasis  Supplied.) 

This  provision  indicates  that  if  a  vacancy  has  occurred  in  an  elective 
office  such  vacancy  shall  be  filled  at  the  general  election.  ^Advisory 
Opinion  to  the  Governor,  supra.) 

It  is  my  opinion,  therefore,  that  in  view  of  the  above  constitutional 
and  statutory  provisions,  together  with  the  general  policy  of  the  law, 
consistent  with  the  principles  of  a  representative  form  of  govenmient, 
a  person  appointed  to  a  vacancy  on  a  county  school  board  shall  serve 
only  until  the  next  general  election  or  until  the  end  of  the  unexpired 
term,  whichever  is  first  in  point  of  time. 

COUNTY  SCHOOL  SYSTEM 

March  30.  1942. — 042-179. 

BOARD    OP    PUBLIC   INSTRUCTION— APPOINTMENT   TO    VACANCY 

QUESTION:  (1)  Should  the  Governor's  conmilssion  to  an  ap- 
pointee to  fill  a  vacancy  on  a  county  board  of  public  instruction  run  for 
the  full  unexpired  term  of  his  predecessor? 
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(2)  Must  candidates  lor  the  office  upon  the  expiration  of  the  com- 
mission of  such  appointee  participate  In  the  May  primary  election  in 
order  to  have  their  names  on  the  ballot  in  the  general  election  next 
November? 

To  Hon.  Spessard  L.  Holland,  Governor: 

(1)  Your  commission  to  such  appointee  should  run  only  until  the 
next  general  election.  Article  Xvni,  Section  6.  of  the  Florida  Consti- 
tution provides: 

"The  term  of  office  for  alt  appointees  to  flU  vacancies  in  any  of  the 
elective  offices  under  this  Constitution,  shall  extend  only  to  the  election 
and  qualification  of  a  successor  at  the  ensuing  general  election." 

Section  9  of  Article  XVIII,  provides: 

"A  general  election  shall  be  held  In  each  cotmty  in  this  State  on 
the  first  Tuesday  after  the  first  Monday  in  November.  A.  D.  1898,  and 
every  two  years  thereafter,  for  all  elective  State  and  County  officers. 
whose  terms  at  office  are  about  to  expire,  or  for  any  eUctive  oiflcc  that 
shall  have  become  vacant."    (Emphasis  supplied.) 

Section  464,  Complied  General  Laws,  1927,  provides: 

".  .  .  if  the  office  be  a  State,  district  or  county  otBce  (other  than  a 
member  or  officer  of  the  Legislature) ,  it  shall  he  the  duty  of  the  Gov- 
ernor to  fill  such  office  by  appointment,  and  the  perscm  so  appointed 
shall  be  entitled  to  take  and  hold  such  office  until  the  same  s>iatl  be  filled 
by  an  electUm  as  provided  by  law  .  .  ."     (Emphasis  Supplied.) 

The  Supreme  Court  has  not  yet  determined  whether  a  member  of 
a  county  school  board  is  "any  of  the  elective  offices  under  this  Consti- 
tutlcTn"  as  prescribed  in  Article  XVm,  Section  6.  Even  if  this  provision 
should  not  apply  to  a  member  of  a  county  school  board,  the  other  two 
provisions  quoted  above,  that  Is.  Section  9  of  Article  XVIII  of  the  Florida 
Constitution  and  Section  464,  Compiled  General  Laws.  1921.  make  clear 
that  an  appointment  to  a  vacancy  on  a  county  school  board  should  be 
only  until  the  next  general  election,  or  until  the  end  of  the  unexpired 
term,  whichever  Is  first  In  point  of  time. 

(2)  This  question  must  be  answered  in  the  affirmative.  Section 
ass.  COX,..  1927  ras  amended  by  Chapter  17900.  Laws  of  Florida,  1937) 
provides  that  "the  name  of  no  person  nominated  by  a  party  required 
hereunder  to  make  nominations  of  candidates  shall  be  piaced  Upon  the 
official  ballot  to  be  voted  at  any  general  election  as  a  candidate  for  any 
office,  when  provision  Is  made  herein  for  nominaidnff  candidates  for  mich 
office,  unless  such  person  shall  have  been  nominated  for  such  office  under 
the  provisions  or'  the  primary  election  law. 


COUNTY  SCHOOL  SYSTEM 

January  9.  1942. — 042-3. 

BOARD  OP  PUBLIC   INTRUCTION— CANVASS   OF  SCHOOL  BOARD 

ELECTIONS 

QUESTION:  In  canvassing  the  results  of  a  district  school  election, 
does  the  county  school  board  have  the  power  to  act  ludlcially  and  go 
behind  the  election  returns  for  the  purpose  of  determining  whether  the 
voters  were  properly  qualified? 
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To  Hon.  C.  A.  BosweU,  Jr.,  Attorney  for  the  Board  of  PvXAic 
Instruction,  Bartow,  Florida: 

The  common  law  duties  and  powers  of  a  canvassing  board  are: 

To  determine  the  genuineness  of  the  election  returns  before  them, 
and  their  functions  and  duties  otherwise  are  purely  ministerial.  They 
have  no  other  powers,  functions  or  duties  than  those  named  by  statute 
or  in  the  Constitution,    20  C,  J.  200, 

Zt  Is  a  common  error  for  an  election  canvassing  board  to  overesti- 
mate Its  pcTwers,  These  powers  are  limited  unless  Increased  by  statute  to 
the  mechanical  or  mathematical  functions  of  ascertaining  and  declaring 
the  apparent  result  as  shown  on  the  face  of  the  returns  before  them. 
Fraud,  bribery,  violence,  or  other  matters  afifecting  the  regularity  of 
elections  are  to  he  passed  upon  by  the  proper  tribunal,  and  not  by  the 
board  of  canvassers.    20  C.  J,  200, 

The  canvassers  are  to  consider  only  the  returns,  and  they  have  no 
power  unless  conferred  by  statute  to  go  behind  them.    20  C.  J,  202. 

The  foregoing  principles  have  been  approved  by  the  Supreme  Court 
of  Florida  in  the  case  of  Franklin  County  vs.  State,  3  So.  ill.  See  also 
State  vs.  Board  of  County  Canvassers  of  Alachua  County,  17  Fla.  1. 

In  my  opinion,  questions  regarding  the  Quallflcation  of  voters  who 
voted  in  a  district  school  election  in  your  election  herein  referred  to, 
will  have  to  be  determined  judicially.  The  testing  of  the  question  pre- 
sented, relating  to  these  qualifications,  can,  of  course,  be  handled  in 
proper  quo  warranto  proceedings. 

COUNTY  SCHOOL  SYSTEM 

May  25,  1942.— 042-256. 

BOARD  OF  PUBLIC  INSTRUCTION— COMPULSORY  IMMUNIZATION 
OF  SCHOOL  CHILDREN 

QUESTION:  (1)  Does  a  County  Board  of  Public  Instruction  have 
the  power  to  carry  out  a  program  of  compulsory  immunization  for  all 
school  children  against  typhoid,  small  pox  and  diphtheria? 

(2)  Could  such  a  program  of  compulsory  immunization  be  enforced 
by  considering  the  present  war  conditions  as  an  emergency? 

To  Hem.  Colin  English,  State  Superintendent  of  Public  Instruction: 

(1)  Section  423  C8)  (f)  ot  the  School  Code  provides  that  "except 
In  emergencies  pupils  may  be  given  remedial  and  preventive  treatment 
only  on  written  consent  of  the  parent."  In  my  opinion  this  provision 
negatives  any  authority  on  the  part  of  the  county  school  board  to  carry 
out  such  a  program  as  you  describe. 

You  ask  further,  whether,  if  consent  of  a  parent  cannot  be  obtained 

against  immunization  against  disease,  his  child  could  be  excluded  from 
school  by  the  county  school  board  in  order  to  safeguard  the  health  and 
welfare  of  other  pupils. 

In  my  opinion  such  action  is  not  authorized  inasmuch  as  it  would 
be  directly  contrary  to  the  statute  mentioned  above.  Elefusal  of  a 
parent  to  permit  the  immunization  of  his  child  against  disease  wcTUld 
seem  to  threaten  the  health  and  welfare  of  his  chdd  rather  than  the 
other  pupils  who  are  Immunized. 
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(2)  la  037  opinion  war  conditions  are  not  such  an  exigency  as  con- 
templated by  the  word  "emergency"  in  the  above  section.  In  my  oplnloQ 
the  word  "emergency"  in  the  statute  is  directed  at  two  situations:  (1) 
individual  first  aid  cases;  and  (2)  epidemics,  in  which  case  the  school 
beard  should  act  in  cooperation  with  the  health  officer  as  prescribed 
in  Section  634  of  the  School  Code,  which  action  is  to  be  in  conformity 
with  the  rules  and  regulations  prescribed  by  the  State  Board  of  Health 
regarding  the  control  of  communicable  diseases. 


COUNTY  SCHOOL  SYSTEM 

December  2.  1941.— 041-682. 

BOARD  OP  PUBLIC  INSTRUCTION— SCHOOL  FUNDS— DEFRAYMENT 
OP  FLORIDA   EDUCATION  ASSOCIATION   EXPENSES 

QUESTION:  May  County  Board  of  Public  Instruction  use  school 
funds  to   help  defray  expenses   of  meetings   of  the   Florida   Education 

Association? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instrvtction: 

No  power  is  given  by  the  School  Code  to  the  county  school  board  to 
use  school  funds  for  such  a  purijose.  (See  Section  423  (12)  of  the  Florida 
School  Code.) 

Inasmuch  i^  such  meetings  are  designed  for  the  improvement  of 
instructional  personnel,  the  use  of  school  funds  to  defray  expenses  of 
the  program  of  such  meetings  is  a  matter  which  would  properly  be  a 
subject  of  regulation  by  the  State  Board  of  Education  under  its  power 
to  prescribe  rules  and  regulations  to  aid  in  carrying  out  the  purposes 
and  objective  of  the  School  Code  in  accordance  with  Section  308  (20) 
of  the  Florida  School  Code. 


COUNTY  SCHOOL  SYSTEM 

June  4,  1941.— 041-309. 

BOARD  OP  PUBLIC  INSTRUiJnON— DEFRAYMENT  OF  SUMMER 
SCHOOL  EXPENSES  OF  TEACHER 

QUESTION:  (1)  Is  there  any  statutory  authority  for  the  County 
Board  of  Public  Instruction  of  any  county  to  make  a  payment  or  allow- 
ance to  or  for  a  teacher  to  help  defray  his  expenses  to  summer  school? 

C2)  If  the  answer  to  that  question  should  be  in  the  afBrmative.  can 
these  arrangements  be  made  for  the  teachers  in  one  district  where  funds 
are  available  to  permit  the  payment  or  where  the  payment  is  recom- 
mended by  the  trustees  unless  a  similar  arrangement  is  to  be  made  for 
teachers  in  another  district  in  the  county? 

t3)  If  it  would  not  be  possible  for  the  County  Board  to  make  an 
advance  payment,  would  it  be  possible  under  the  law  for  this  payment 
to  be  made  after  teachers  have  completed  the  summer  school  work  and 
have  begun  their  teaching  duties  for  the  year? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

I  have  been  able  to  find  no  express  statutory  authority  for  a  county 
board  of  public  instruction  to  make  a  payment  or  allowance  to  a  teacher 
to  help  defray  his  expenses  at  summer  school,  nor  do  I  believe  there 
is  any  implied  statutory  authority  for  such  payment  or  allowance. 
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As  the  Florida  Supreme  Court  has  pointed  out  in  numerous  cases, 
the  Constitution  of  the  State  requires  that  all  County  School  Tunds  "shall 
be  disbursed  by  the  County  Board  of  Public  Instruction  solely  for  the 
support  and  maintenance  of  public  free  schools."    (Article  Xn,  Section  9.) 

In  my  opinion,  a  payment  or  allowance  to  a  teacher  to  help  defray 
his  expenses  at  smnmer  school  cannot  be  considered  a  disbursement 
for  the  support  and  maintenance  of  the  public  free  schools,  and  hence 
such  disbursement  will  be  without  authority  of  law.  Under  this  con- 
clusion, such  a  disbursement  would  be  equally  unauthorized  whether  in  the 
form  of  advance  payment  or  a  payment  after  the  teachers  have  com- 
pleted their  summer  school  work  and  have  begun  their  teaching  duties 
for  the  year. 

COUNTY  SCHOOL  SYSTEM 

October  27,  19*1.-041-624. 

BOARD  OP  PUBLIC  INSTRUCTION — EXPENDITURE  OP  FUNDS  FOR 
CIVIC  DENTAL  CLINIC 

QUESTION:  A  civic  club  has  been  maintaining  a  dental  clinic  In 
one  of  the  county  schools  for  under-privileged  children  and  Js  now  re- 
Questing  the  county  board  of  public  instruction  to  purchase  some  of  the 
supplies  for  the  use  in  such  clinic  and  to  pay  a  smaU  amount  toward 
the  salary  of  the  person  who  conducts  the  clinic.  Can  the  county  board 
of  public  instruction  properly  expend  county  school  funds  for  such 
purpose?  * 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  423  (8)  <f)  of  the  Florida  School  Code  provides  that  the 
county  board  of  public  instruction  shall  "provide  for  all  children  of 
school  age  in  the  county  to  have  periodic  pttysical  and  dental  exami- 
nations and,  instTtar  as  practicable,  to  arrange  and  cooperate  with  other 
organizations  for  the  prompt  treatment  of  all  pupils  who  are  in  need 
of  remedial  and  preventive  treatment:  Provided,  that  except  in  emer- 
gencies pupils  may  be  given  remedial  or  preventive  treatment  only  on 
written  consent  of  the  parent." 

Section  433  f8)  (f)  of  the  School  Code  requires  the  coointy  super- 
intendent of  public  instruction  to  "recommend  plans  and  supervise  ar- 
rangements so  that  all  children  in  the  cotmty  may  have  periodic  physical 
and  dental  examinations  and  to  arrange,  insofar  as  practicable,  for 
prompt  treatment  of  all  pupils  in  need  of  remedial  and  preventive  treat- 
ment: Provided  that  except  In  emergencies  pupils  may  he  given  reme- 
dial or  preventive  treatment  only  on  written  consent  of  the  parent." 

Section  629  of  the  Florida  School  Code  provides  that  "the  State  Board 
of  Education  and  the  State  Board  of  Health  shall  jointly  prescribe  uni- 
form forms,  rules  and  regulations,  and,  through  their  executive  officers, 
shall  arrange  for  the  examination  at  appropriate  inter\'als  of  each  child 
attending  the  public  schools  of  the  State  for  the  purpose  of  discovering, 
reporting,  and  promoting  treatment  of  mental  and  physical  defects  that 
require  medical  or  surgical  treatment  for  the  proper  development  of 
each  child." 

Section  631  of  the  Florida  School  Code  requires  the  county  school 
board  to  cooperate  with  the  State  Board  of  Education  and  the  State 
Beard  of  Health  and  where  "adequate  medical  mspection  service  is  not 
pro^dded  by  county  health  authorities  or  by  the  State  Board  of  Health, 
the  County  Board  shall  have  the  authority  to  employ  one  or  more  county 
school  physicians  or  school  nurses  for  that  purpose." 
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It  seems  clear  from  these  provisions  that  the  Legislature  contem- 
plated that  the  county  school  board  should  furnish  medical  and  health 
services  to  the  extent  of  tl)  providing  periodic  physical  and  dental  ex- 
aminations and  (2)  arranging  for  the  prompt  treatment  of  all  pupils 
found  to  be  in  need  of  remedial  or  preventive  treatment  and  cooperating 
with  other  oi^anizations  to  the  same  end.  Such  services  are  to  be 
available  for  all  children  of  school  age  and  not  Just  to  a  particular  grcTup 
of  children.  In  view  of  these  provisions  and  the  fact  that  the  main- 
tenance of  the  health  of  the  pupils  is  essential  to  the  efficient  operation 
of  the  schools,  it  is  my  opinion  that  a  county  board  of  public  instruction 
is  authorized  to  expend  county  school  funds  to  support  a  dental  clinic 
as  long  as  the  clinic  is  open  to  all  pupils  of  school  age  within  the  at- 
tendance  area. 

In  the  particular  instance  you  mention,  I  think  the  proper  proce- 
dure would  be  for  the  dental  clinic  to  be  operated  as  a  "school  clinic" 
in  cooperation  with  the  civic  club,  rather  than  for  the  clinic  to  be 
operated  by  the  civic  club  with  certain  of  the  expenses  being  borne  by  the 
county  school  board. 

COUNTy  SCHOOL  SYSTEM 

February   10,   1942,-042-73. 

BOARD  OP  PUBLIC  INSTRUCTION— EXPENDITURE  OP  SCHOOL 

FUNDS 

QUESTION:  (1)  Does  the  county  school  board  have  the  authority 
to  pay  the  salary  or  part  of  the  salary  of  any  person  employed  in  the 
county  who  is  not  employed  directly  or  indirectly  by  the  county  school 
board,  unless  such  a  person  is  employed  in  health  work  with  the  approval 

of  the  county  school  board? 

(2)  Does  the  county  school  board  have  the  authority  to  purchase 
eQuipment  such  as  motion  picture  machines  which  may  be  used  by  the 
county  home  demonstration  agents,  the  county  forester,  or  by  any  other 
such  person  not  directly  employed  by  the  county  school  board? 

To  Hon.  Colin  Enfflish,  State  Superintendent  o/  Public  Instruction: 

(1)  Section  13  of  Article  xn  of  the  Florida  Constitution  provides: 

"No  law  shall  be  enacted  authorizing  the  diversion  or  the  lending 
of  any  County  or  District  School  Funds,  or  the  appropriation  of  any 
part  of  the  permanent  or  available  school  fund  to  any  other  than  school 
purposes;  ,  ,  ." 

It  is  my  opinion  that  this  provision,  as  well  as  Section  423  of  the 
School  Code,  which  prescribes  the  ixjwers  and  duties  of  the  county  school 
board,  does  not  permit  the  use  of  any  school  funds  to  pay  the  salary  or 
any  part  of  the  salary  of  any  person  who  is  not  employed  directly  or 
indirectly  by  the  county  school  board.  AccOTdingly,  1  must  answer  this 
question  in  the  negative. 

(2)  The  constitutional  provision  and  the  section  of  the  school  code 
governing  my  answer  to  your  first  question  are  directly  appUcable  to 
your  second  question.  In  my  opinion,  the  county  school  board  does  not 
have  authority  to  purchase  equipment  which  is  not  to  be  used  in  the 
school  system  of  the  county. 
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October   27.   1941.— 041-625. 

SCHOOL  FUNDS — EXPENDITURE  FOR  VOCATIONAL  EDUCATION 

QUESTION:  What  are  the  requireraents  under  the  Constitution  and 
Laws  of  Piorida  regarding  the  expenditure  of  county  school  funds  for 
vocational  rehabilitation? 

To  Hem,  Colin  English,  State  SuperiTitendent  of  PvXilic  Instruction: 

Section  423  (6)  (i)  of  the  Florida  School  Code  requires  the  county 
school  board  to  provide  for  the  establishment  and  maintenance  of  re- 
habilitation services  for  the  physically  handicapped,  consistent  with 
Federal  laws.  Under  Section  1021  of  the  Florida  School  Code,  consent 
is  given  to  the  Act  of  Congress  approved  June  2,  1820,  as  amended  June 
5,  1924,  whereby  certain  Federal  funds  are  accepted  for  the  promotion 
of  vocational  rehabilitation. 

Article  XII,  Section  13,  of  the  Florida  Constitution  prohibits  the  use 
of  coimty  or  district  school  funds  for  other  than  "school  purposes." 
"School  purposes"  undoubtedly  means  "educational  purposes."  A  liberal 
interpretation  should  be  applied  to  these  words.  In  view  of  the  objectives 
of  the  public  school  system  of  the  State  as  outlined  by  the  Supreme 
Court:  "The  purpose  intended  to  be  accomplished  in  establishing  and 
liberally  maintaining  a  uniform  system  of  public  free  schools,  is  to 
advance  and  maintain  proper  standards  of  enlightened  citizenship," 
< State  vs.  Henderson,  137  Fla.  666,  188  So.  351,  1939.) 

My  opinion  Is  that  the  constitutional  provision  above  recited  requires 
that  all  expenditures  for  vocational  rehabilitation  under  the  above  statute 
must  be  primarily  educational  in  character,  and  should  be  made  only  in 
conformity  with  the  regulations  prescribed  by  the  State  Board  of  Edu- 
cation for  such  vocational  rehabilitation. 

COUNTY  SCHOOL  SYSTEM 

February  26,  1941.— 041-86. 

SCHOOL  FUNDS—TRANSPORTATION  OP  PUPILS 

QUESTION:  Does  the  allowance  of  gasoline  money  to  a  group  of 
high  school  boys  in  Lakeport  to  permit  them  to  come  to  basketball  prac- 
tice constitute  a  legal  expenditure  of  school  funds? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  423  flO)  of  the  School  Code  places  upon  the  county  board 
of  public  instruction  the  power  and  duty  to  "make  provision  for  the 
transportation  of  pupils  to  the  public  schools  or  school  activities  they 
are  required  or  expected  to  attend  .  .  ,"  The  furnishing  of  such  trans- 
portation ^rauld,  of  course,  be  subject  to  Section  801  of  the  School  Code, 
which  provides  that  no  State  funds  shall  be  paid  for  the  transportation 
of  pupils  whose  hemes  are  within  two  miles  from  the  nearest  appropriate 
school  except  upon  specific  ruling  by  the  State  Board  of  Education. 

Assuming  that  the  nearest  appropriate  school  in  the  present  case 
is  in  Moore  Haven,  the  answer  to  your  question  depends  upon  whether 
the  basketball  practice  mentioned  is  a  school  activity  which  the  Lakeport 
High  School  boys  were  required  or  expected  to  attend.  If  they  are  so 
required  or  expected,  this  will  be  a  legal  expenditure  of  school  funds' 
otherwise  it  will  not  be  a  legal  expenditure,  because  there  is  no  authority 
for  a  school  board  to  pay  for  the  transportation  of  pupils  to  and  from 
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schools  or  school  activities  In  the  absence  of  express  statutory  autborl- 
mtion  therefor. 

CODNTT  SCHOOL  SYSTEM 

April   7,    1942.— 042-160. 

TENURE  LAWS— EFFECT   OP  SCHOOL  CODE 

QUESTION:  Does  Section  535  of  the  Florida  School  Code,  as 
amended  by  Chapter  20970,  Acts  of  1941,  repeal  or  in  any  way  Interfere 
with  the  operation  of  local  teacher  tenure  laws  in  counties  in  which 
such  laws  are  in  operation? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

The  local  teacher  tenure  laws  which  are  in  effect  in  this  state  are 
Chapter  18137,  Chapter  18743  and  Chapter  18984.  Laws  of  Florida,  1937. 
Chapter  19804,  Laws  of  Florida,  1939,  and  Chapter  21197.  Laws  of  Florida. 
1941.  In  my  opinion  these  laws  were  not  repealed  or  affected  by  the 
enactment  of  Section  4.  Chapter  20970,  Laws  of  Florida,  1841,  which 
amended  Section  535  of  the  School  Code  relating  to  the  method  of  reap- 
pointing teachers  and  of  flUing  vacancies.  Neither  are  such  laws  re- 
pealed by  Section  15,  Chapter  20970,  Laws  of  Florida,  1941,  which  repeals 
all  laws  "in  conflict  with"  the  provisions  of  this  chapter.  There  is  no 
conflict  between  Section  535  of  the  School  Code  as  amended  and  the 
local  teacher  tenure  laws.  Teacher  tenure  laws  simply  go  a  step  far- 
ther than  Section  535  of  the  School  Code  and  provide  for  and  protect 
continuity  of  service. 

COUNTS  SCHOOL  STSTESI 

October  22,   1941.— 041-637. 

BOARD   OF   PUBLIC    INSTRUCTION— IMPROVEMENT    OP    SCHOOL 

SITE 

QUESTION:  a>  Could  a  county  board  of  public  instruction  spend 
public  fimds  for  improving  a  school  site  or  erecting  a  building  on  a 
school  site  upon  which  there  is  a  mortgage  outstanding,  when  the  site 
has  been  purchased  prior  to  July  1,  1939,  the  effective  date  of  the 
Florida  School  Code? 

(2)  Could  such  Improvements  take  place  where  there  is  an  out- 
standing mortgage  against  the  property  if  the  site  has  been  purchased 
on,  or  after,  July  1,  1939  and  the  plan  for  purchasing  the  site  has  been 
apprcTved  by  the  State  Board  of  Education  in  accordance  with  the  pro- 
visions of  Section  1085  of  the  Florida  School  Code? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

(1)  There  was  no  power  vested  in  a  county  board  of  public  In- 
struction during  the  period  mentioned  to  give  a  mortgage  on  any  land 
purchased  for  a  school  site.  Such  land  could  be  procured  only  in  con- 
formity to  Section  509,  Compiled  General  I*ws  1927,  and  this  section 
provided  that  the  debt  for  the  purchase  price  was  a  charge  or  lien  only 
upon  the  school  funds  of  the  county  or  special  tax  district  <Langford  vs. 
Odum,  77  Fla.  282,  81  So.  469,  1919).  Accordingly,  some  evidence  of 
indebtedness  or  security  other  than  a  mortgage  on  the  specific  property 
purchased  should  be  Issued  to  the  vendor.  Although  such  mortgage  Is 
invalid,  the  land  would,  in  such  a  case,  ordinarily  be  subject  to  an  equit- 
able Uen  for  the  purchase  price  especial  District  No.  1  vs.  Hillman.  131 
Fla.  725,    179   So.  805,   1938>. 
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Section  561,  Compiled  General  Laws  1927,  directed  county  schcMl 
boards  "to  do  whatever  is  necessary  with  regard  to  ,  .  ,  constructing, 
repairing,  furnishing,  wanning,  ventilating,  keeping  in  order  or  Im- 
proving the  schoolhouses  ..."  That  the  iMid  purchased  by  the  county 
school  board  may  be  subject  to  an  equitable  lien  would  not  be  an  obstacle 
to  the  board's  fulfilling  Its  duties  under  this  section.  My  opinion  is, 
therefore,  that  your  first  question  should  be  answered  in  the  affirmative. 

C2)  Obligations  created  and  approved  under  Section  1085  of  the 
Florida  School  Code  become  obligations  against  the  county  current  school 
fund  or  the  district  current  school  fund,  as  the  case  may  be,  and  no 
provision  is  made  for  such  obhgations  creating  a  lien  on  the  property 
so  purchased.  This  section  contemplates  that  any  evidence  of  Indebted- 
ness issued  to  the  vendor  be  not  in  such  form  as  to  purport  to  be  secured 
by  a  lien  or  mortgage  on  the  specific  property  purchased.  Accordingly, 
any  mortgage  executed  in  coimection  with  the  purchase  of  a  school 
site  under  Section  1085  is  without  effect. 

A  duty  is  imposed  upon  the  coimty  school  board  by  Section  423  '11> 
of  the  School  Code  to  improve  school  sites.  In  my  opinion  there  is  no 
legal  obstacle  to  the  improvement  of  a  school  site  under  the  conditions 
enumerated  in  yotir  second  question.  I  wish  to  call  your  attention,  how- 
ever, to  the  limitation  on  indebtedness  in  Section  1085  f2)  of  the  School 
Code. 

COllNTY  SCHOOL  SYSTEM 
July  8,  1941.— 041-362. 

BOARD    OF   PUBUC    INSTRUCTION— ISSUANCE    OF    CONTINrroUS 
CONTRACT    TO    INSTRUCTIONAL   PERSONNEL 

QUESTION:  Is  a  contract  by  a  Board  of  Public  Instruction  legal 
when  it  contains  the  following  continuous  clause; 

"BE  IT  RESOLVED  That  the  policy  of  the  Board  of  Public  In- 
struction is,  and  shall  be,  that  aU  employment  of  the  Instructional  per- 
sonnel shall  continue  indefinitely  until  the  same  is  terminated  (or  a 
reason  deemed  sufficient  by  the  Superintendent  after  a  hearing  before 
and  with  the  approval  of  the  Board  of  PubUc  Instruction,  and  that  this 
resolution  shall  be  deemed  a  part  of  every  contract." 

To  Hon.  Colin  English,  State  SuperinteTident  of  Public  Instriiction: 

Such  a  resolution  in  my  opinion  may  be  proper  as  a  statement  of  the 
policy  of  the  County  Board  of  Public  Instruction  adopting  it,  provided 
the  language  at  its  conclusion — "and  that  this  resolution  shall  be  deemed 
a  part  of  every  contract" — be  eliminated  therefrom.  But  such  resolution 
csinnot  be  enforceable  either  against  the  adopting  board  or  its  successors. 
Sections  423.  433  and  443  of  the  School  Code  f Chapter  19355,  Acts  of 
1939)  provide  that  the  Trustees  Of  the  School  Districts  shall  consider 
the  recommendations  of  the  District  Supervising  Principal  or  the  Prin- 
cipals of  the  schools  in  the  District  and  the  County  Superintendent  re- 
garding the  nomination  of  members  of  the  instructional  staff  and  that 
the  Board  of  Public  Instruction  shall  act  on  the  nomination  by  the 
Trustees  of  those  members.  The  procedure  laid  down  in  these  statutory 
provisions  cannot  be  modified  by  a  resolution  or  contract  of  the  Board 
of  Public  Instruction, 
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September  4,  1041.-041-499. 

BOARD  OP  PUBLIC  INSTRUCTION— RESOLUTION  RELATINQ  TO 
ISSUANCE  OF  CONTINUOUS  CONTRACT  TO  INSTRUCTIDNAL 

PERSONNEL 

c  Supplement  to  Opinion  dated  July  8,  1941:  041-362) 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

In  your  letter  of  July  7,  1941.  requesting  the  above  opinion  you  re- 
ferred only  to  a  resolution  adc?pted  by  the  County  Board,  but  state  you 
should  have  called  attention  also  to  the  fact  that  the  Trustees  in  each 
of  the  Districts  of  the  County  in  question  had  adopted  a  similar  resolu- 
tion and  that  the  policy  therefore  was  being  carried  out  by  mutual 
agreement  between  the  Trustees  and  the  County  Board. 

By  having  the  Trustees  of  the  School  Districts  adopt  the  resolution 
of  course  an  objection  to  this  procedure  is  obviated.  Although  a  state- 
ment of  policy  contained  in  a  resolution  adopted  by  both  the  County 
Board  of  Public  Instruction  and  the  Trustees  of  the  Districts  may  not 
be  legally  enforceable  If  the  matter  were  before  the  Courts,  I  commend 
highly  statements  of  policy  of  this  kind  and  believe  that  they  will  be 
most  valuable  in  the  stabilization  of  the  employment  of  teachers  and 
will  be  productive  of  better  relations  between  the  instructional  personnel 
and  the  school  authorities. 

COUNTT  SCHOOL  SYSTEM 

KCay  3,  1941.— 041-242. 
BOARD  OF  PUBLIC  INSTRUCTION — MEMBERS — COMPENSATION 

QUESTION:     Is  Chapter  19338,  Acts  of  1939,  applicable  to  Hardee 

County? 

To  Han.  Coiin  English,  State  Superintendent  of  Public  Instruction: 

Chapter  19338,  Acts  of  1939,  does  apply  to  Hardee  County  since  the 
population  of  this  County,  under  the  last  State  Census  (1935).  was  11,414 
and,  under  the  last  Federal  Census  (1940),  was  10,158,  and  since  the 
Act  itself  Is  by  its  expressed  terms  made  applicable  to  counties  having  a 
population  between  9,900  and  10.900,  according  to  the  last  State  or  Fed- 
eral Census. 

The  population  of  Hardee  County,  according  to  the  1935  State  Cen- 
sus, was  11,414,  and,  if  we  judge  its  application  to  this  1939  Act  accord- 
ing to  that  population  which  is  the  last  State  Census,  it  would  not  be 
subject  to  the  law,  but  since  Its  population  in  1940.  which  is  the  last 
Federal  Census  and  the  figure  being  10,158,  is  within  the  population 
classification  of  the  Act  inquired  about,  I  hold  that,  in  point  of  popula- 
tion involved,  the  1939  Act  is  applicable  to  Hardee  County. 

-There  is  this  distinction,  however,  which  in  my  opinion,  makes  the 
law  to  question  unconstitutional  and  Inapplicable,  for  that  reason,  to 
Hardee  County: 

The  Florida  Supreme  Com*t  has  many  times  held  that  the  compen- 
sation of  county  officers  may  not  be  subject  to  a  local  Act.  This  being 
the  law,  the  Chapter  which  you  inquire  about  can  only  be  constitutionally 
valid  as  a  general  act,  because  it  does  attempt  to  flx  the  compensation 
of  county  officers. 

The  Florida  Supreme  Court,  with  hardly  any  exceptions,  has  held 
as  invalid  local  acts  all  such  local  population  acts  within  a  narrow  range 
of  population  classification,  such  as  that  set  forth  in  Chapter  19338. 
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I  am,  therefore,  constrained  to  hold  that,  in  my  opinion,  while  you 

can  properly  from  the  standpoint  of  population  judge  the  Act  In  its 
application  to  Hardee  County,  by  the  1940  Federal  Census,  which  gives 
to  this  County  10,158  population,  and  this  population  is  within  the  poiru- 
lation  classification  of  the  Act  in  question,  this  Act  is  not  a  law  appplic- 
able  to  Hardee  County,  because  I  regard  the  Act  as  unconstitutional,  for 
the  reason  that  it  is  a  local  law  and  as  such  attempts  to  fix  the  com- 
pensation of  county  ofBcers. 

COUNTT  SCHOOL  STST1EM 

November  17,  1941.— 041-649. 

BOARD  OP  PUBLIC  INSTRUCTXON— MEMBERS— UABIUTY  FOR 
INJURIES  CAUSED  BY  SCHOOL  BUS  TRANSPORTING  DEFENSE 

UNITS 

QUESTION:     Wraild  coimty  school  board  members  be  individually 

liable  in  the  event  of  an  accident  occurring  to  a  county  owned  school  bus 
while  Florida  defense  units  were  beinir  transported,  if  the  accident  in- 
volved bodily  injury  or  death,  and  if  the  insurance  policies  were  not 
written  to  cover  such  extra  school  use  of  the  equipment? 

To  Htm.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Pursuant  to  its  power,  under  Section  307  <2)  of  the  Florida  School 
Code,  to  adopt  rules  and  regulations,  the  State  Board  of  Education,  on 
October  28,  1941,  adopted  the  following  rule; 

"Each  county  school  board  upon  request  of  the  county  defense 
council  and  upon  recommendation  of  the  county  superintendent,  shall 
be  authorized  to  make  such  use  of  tjransportation  equipment  owned  by 
the  county  school  system  as  will  in  their  opinion  further  the  program 
of  National  Defense,  provided  tliat  eittra-school  use  of  transportation 
units  shall  not  interfere  with  regularly  scheduled  school  services." 

Section  306  of  the  School  Code  provides  that  all  rules  and  regula- 
tions adopted  by  the  state  Board  of  Education  in  carrying  out  the  pro- 
visions of  the  School  Code  shall,  if  not  in  conflict  therewith,  "have 
the  full  force  and  effect  of  law." 

Since  the  above  rule,  therefore,  has  the  effect  of  law, 'as  long  as  the 
county  school  board  is  acting  in  conformity  to  such  rule  there  could 
t>e  no  individual  liability  on  the  part  of  any  county  school  board  member. 

While  Section  803  of  the  School  Code  permits  the  coimty  school  board 
to  carry  liability  insurance  covering  injuries  to  property  and  to  persons 
other  than  pupils,  it  only  requires  the  board  to  carry  liability  insurance 
covering  pupils  legally  enrolled  in  the  public  schools.  Therefore,  the 
iacli  of  any  liability  insurance  covering  persons  other  than  legally  en- 
rolled pupils  would  not  subject  a  board  member  to  individual  liability. 

COUNTY  SCHOOI.  SYSTEM 

March    18,   1941.— 041-143. 

BOARD  OF  PUBLIC  INSTRUCTION— MEMBERS— MILEAGE 

QUESTION:  Are  members  of  the  Board  of  Public  Instruction,  whose 
compensation  is  governed  by  local  laws  which  do  not  mention  mOeage, 
entitled  to  mileage  to  and  from  the  Coimty  Courthouse  in  accordance 
with  Chapter  5656,  Acts  of  1907,  and  does  an  opinion  of  this  office  dated 
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November  29,  1937,  still  apply  or  should  it  be  modified  under  the  pro- 
visions of  the  School  Code? 

To  Hon.  Colin  English,  State  SuperinteTident  of  Public  iTtstructitm: 

In  the  opinion  referred  to,  which  appears  in  the  Biennial  Report  for 
1937-1938,  on  page  37,  it  was  held  that  Chapter  1S817,  Acts  of  1935,  which 
provided  that  each  member  of  the  board  of  public  instruction  of  certain 
counties  should  be  paid  $1200  out  of  the  General  School  Fund  of  such 
counties,  "has  the  effect  only  of  repealing  by  implication  the  amount  of 
per  diem  or  compensation  provided  for  in  Section  526.  CompUed  General 
Laws  of  Florida," 

1  cannot  agree  with  the  opinion  on  this  point  for  the  following 
reasons: 

Section  526,  Compiled  General  laws,  which  was  adopted  as  Section 
450,  Revised  General  Statutes  of  1920,  reads  as  follows: 

"Compensation  of  members  of  county  board. — The  members  of  the 
various  county  school  boards  shall  t>e  paid  from  the  county  school  fund 
for  their  services,  four  dollars  per  day.  for  each  day's  service,  and  ten 
cents  per  mile  for  every  mile  actually  traveled  in  going  to  and  from  the 
county  court  house  by  the  nearest  practicable  route." 

As  I  read  this  Act,  the  legislative  Intent  is  clear  tlmt  the  ten  cents 
per  mile  provided  for  therein  is  part  of  the  compensation  for  the  "services" 
of  the  members  of  the  county  school  tioards,  and  is  not  to  be  regarded 
as  reimbursement  for  actual  expenditures  made  in  traveling.  This  ten 
cents  for  each  mUe  traveled,  it  will  lie  noted,  Is  twice  that  allcwed  t^ 
State  olflcers  for  mileage,  when  those  officers  use  privately  owned  cars. 
but  there  is  no  similar  requirement  in  section  528,  the  ten  cents  per 
mile  being  allowed  apparently  without  regard  to  the  means  of  transpor- 
tation or  the  actual  cost  of  the  transportation.  Furthermore,  when  the 
statute  was  re-enacted,  as  Section  450.  of  the  Revised  General  Statutes 
of  1920,  the  entire  section,  including  the  provision  as  to  ten  cents  per 
mile,  was  entitled,  "Compensation  of  members  of  county  board." 

As  I  construe  the  language  and  structiu^  of  this  statute,  the  mem- 
bers of  the  county  school  boards  shall  be  paid  "for  their  services,  four 

dollars  per  day,  for  each  day's  service,  and  ten  cents  per  mile  ..."  In 
other  words,  ten  cents  per  mile  constitutes  a  part  of  the  compensation 
of  the  members  of  the  county  board.  Therefore,  any  valid  law  subse- 
quently passed  covering  the  field  of  the  compensation  to  be  paid  to 
memlsers  of  certain  county  school  boards  necessarily  repeals  by  impli- 
cation Section  526  in  its  entirety  as  to  such  members. 

With  regard  to  the  other  p<rints  covered  in  the  opinion  of  Novem- 
ber 29,  1937,  I  see  no  reason  to  change  the  conclusions  relative  thereto 
on  account  of  any  of  the  provisions  of  the  School  Code,  and  so  I  reafQrm 
this  opinion  except  as  stated  atxive. 

EDUCATION — County    School  SyBtem 

July  22,   1941.— 041-394. 

BOARD  OF  PUBLIC  INSTRUCTION— MEMBERS — MILEAGE 

QUESTION:  (1)  Would  members  of  Ixiards  of  public  instruction 
lecelving  compensation  for  their  services  under  Section  547,  C.  G.  L.  1927, 
be  entitled  to  receive  mUeage  in  going  to  and  from  the  county  court- 
house to  attend  meetings  of  the  board  in  addition  to  the  $600.00  annual 
salary  stipulated  by  this  section? 
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(2>  If  the  members  receiving  compensation  under  Section  547, 
C.  G.  L.  1927,  received  mileage  for  such  travel  for  the  month  of  January, 
1931,  would  the  provisions  of  Chapter  15778,  Acts  of  1931,  allow  them  to 
continue  to  receive  such  mileage,  even  if  the  answer  to  the  first  question 
is  in  the  negative? 

To  Hon.  W.  M.  Wainwright,  State  Auditor: 

(1)  In  a  letter  dated  March  18,  1941,  addressed  to  the  State  Super- 
intendent of  Public  Instruction,  I  stated  that  in  my  opinion  the  mileage 
provided  in  Section  526,  C.  G.  L.  1927,  was  part  of  the  compensation  of 
members  of  the  county  boards  and  that  therefore  any  valid  law  subse- 
Quently  passed  covering  the  field  of  compensation  to  be  paid  to  members 
of  certain  county  school  boards  necessarily  repealed  by  implication  Sec- 
tion 526  in  its  entirety  as  to  such  members. 

Section  547  which  was  passed  subsequently  to  Section  526  reads: 

"The  members  of  the  various  boards  of  public  instruction  in  counties 
having  a  population  of  not  less  than  eighteen  thousand  eight  hundred 
seventy  and  not  more  than  nineteen  thousand  persons,  according  to 
the  Hfth  census  of  the  State  of  Florida  taken  in  the  year  1925,  shall  be 
paid  from  the  county  school  funds  for  their  services  an  annual  salary 
of  six  hundred  dollars  each,  payable  in  monthly  installments." 

Your  first  question  should  therefore  be  answered  in  the  negative. 

(2)  It  is  also  my  opinion  that  this  conclusion  is  not  changed  in 
any  way  by  the  provisions  of  Chapter  15778,  Acts  of  1931,  and  that  Act 
clearly  refers  to  salaries  which  were  lawfully  paid  for  the  month  of 
January,    1931. 

In  renderii^  this  opinion  I  do  ncpt  pass  upon  the  constitutionality  of 
Section  547. 

COUNTY  SCHOOL  SYSTEM 

ICarch  26,  1942.— 042-144. 

BOARD   OP  PUBLIC  INSTRUCTION— RIGHT  TO  PROPERTY    HELD 
IN  NAME  OP  MUNICIPALITY 

QUESTION:  (1)  In  some  cities  in  this  state  school  buildings  were 
constructed  years  ago  on  property  to  which  the  title  was  vested  in  the 
municipality.  No  formal  transfer  of  the  title  has  occurred,  although 
the  property  has  tieen  used  continuously  for  school  purposes  and  has 
been  under  the  control  of  the  county  board  of  public  instruction  in  the 
county  in  which  such  municipality  is  located.  Should  the  county  school 
board  be  considered  as  having  title  to  such  property  at  the  present  time? 

{2)  Would  the  county  school  board  have  the  authority  to  dispose 
of  such  property  if  desirable  to  do  so? 

To  Hon.  Colin  English,  State  Suj>erintendent  of  Public  Instruction: 

The  legislature  has  plenary  power  over  municipalities,  except  as  re- 
strained by  the  Constitution.  City  of  Orlando  v.  Evans,  132  Fla.  609;  182 
So.  264  (1938).  Article  VIH,  Section  8,  of  the  Florida  Constitution 
provides: 

"The  Legislature  shall  have  power  to  establish  and  abolish  munici- 
palities, to  provide  for  their  government,  to  prescribe  their  jurisdiction 
and  powers,  and  to  alter  or  amend  the  same  at  any  time.  .  .  ." 
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The  legislature.  In  Section  6  of  Chapter  16170,  Laws  of  Florida,  1933, 
provided: 

"In  any  coiuity  where  any  property,  real  or  personal,  is  now  held 
by,  for  or  in  the  name  of  the  Trustees  of  Special  Tax  School  Districts 
for  public  educational  purposes,  such  Trustees  or  other  persons  or  cor- 
porations holding  such  title  shall  within  sixty  days  after  the  passage 
of  this  Act  convey  or  cause  the  same  to  be  conveyed  to  the  Board  of 
Public  Instruction  for  said  County,  so  that  all  property  in  said  county 
devoted  to  public  educational  purposes  shall  be  held  by  said  Board.  .  .  ." 

This  Act  contemplates  a  transfer  by  a  municipal  corporation  to  the 
county  school  board  of  the  legal  title  to  any  property  such  as  you  have 
described.  This  is  consistent  with  the  well  recognized  power  of  the  leg- 
islature over  property  owned  by  a  municipal  corpora.tion  in  its  public 
and  governmental  capacity  as  distinguished  from  property  held  by  it 
in  a  proprietary  capacity.  McQuillan.  Municipal  Corporations.  2d  Ed., 
Section  238;  Trenton  v.  New  Jersey,  262  U.  S.  182,  188  <1923).  The  leg- 
islature may  take,  without  compensation,  municipal  prt^erty  held  In  a 
public  and  governmental  capacity  and  vest  it  in  other  agencies  without 
contravening  the  contract  clause  or  the  due  process  clause  of  the  fedei^ 
constitution.     Hunter  v.  Pittsburgh,  207  U.  S.  161.  178  (1907). 

Since  the  1933  Act,  cited  above,  became  effective,  it  has  been  the 
duty  of  any  municipality  holding  title  to  school  property  to  transfer 
such  title  to  the  board  of  public  instruction  for  the  county  in  which 
the  municipality  is  located.  If  any  such  municipality  has  failed  to  so 
transfer  the  title,  it  is  merely  holding  the  title  in  trust  for  the  county 
school  board.  It  is  duty  bound  to  transfer  the  legal  title  to  the  county 
board  and  may  be  compelled  to  do  so.  Until  the  legal  title  is  transferred, 
however,  the  county  board  cannot  be  considered  as  having  legal  title  to 
any  such  property.  It  has  the  equitable  title  only,  with  a  right  to  have 
the  legal  title  transferred  to  it. 

(2)  In  my  opinion  the  county  school  board,  after  the  transfer  of 
title  from  the  municipality  to  the  county  school  board,  would  have  the 
same  authority  to  dispose  of  such  property,  subject  to  the  requirements 
of  the  School  Code  and  the  rules  of  the  State  Board  of  EUiucatlon,  that 
it  would  have  to  dispose  of  any  other  school  property  under  Its  controL 

COtJNTir  SCHOOL  OmCERS  AND  FEBSONNEI. 

April  23,  1941.— 041-227, 

PRINCIPALS    AND    TEACHERS— RBXJOMMENDATION     FOE    REAP- 
POINTMENT 

QUESTIONS:  fl)  Section  433  (7-b.  d)  makes  it  the  duty  of  the 
County  Superintendent  to  submit  to  the  Trustees  his  recommendations 
for  persons  to  serve  as  principals  and  teachers.  Section  443  d  and  2) 
mattes  it  the  duty  of  the  Trustees  to  submit  nominations  after  consid- 
ering recommendations  of  the  County  Superintendent  for  principals 
and  of  the  County  Superintendent  and  principals  for  teachers,  I>oes 
this  imply  that  all  recommendations  relating  to  reappointment  are  to 
be  submitted  to  Trustees  before  the  time  prescribed  by  law  for  Trustees 
to  submit  their  nominations  relating  to  reappointment  and  that  all 
recommendations  relating  to  appointment  of  persons  to  fill  vacancies 
are  to  be  submitted  in  advance  of  the  time  prescribed  by  the  County 
Board  of  Trustees  to  submit  nominations  to  fill  those  vacancies? 

(2)  If  the  County  Superintendent  and  principals  have  submitted 
recommendations  as  required  by  law,  are  Trustees  required  to  give  proper 
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consideration  to  these  recommendations  before  submitting  their  nomina- 
tions? If  any  such  recommendations  have  been  filed  with  the  Trustees 
and  the  records  do  not  show  that  any  consideration  has  been  given  to 
such  recommendations  by  the  Trustees,  would  any  failure  to  consider 
recommendations  submitted  by  the  County  Superintendent  and  prin- 
cipals constitute  cause  tot  the  County  Board  to  reject  nominations  sub- 
mitted by  Trustees? 

To  Hon,  Colin  English,  Superintendent  of  Public  Instruction: 

It  is  my  opinion  that  the  first  question  should  be  answered  in  the 
afiflrmative. 

Answering  the  first  part  of  the  second  question,  it  is  my  opinion 
that  if  the  County  Superintendent  and  principals  have  submitted  recom- 
mendations as  required  by  law  then  school  trustees  shotild  give  proper 
consideration  to  such  recommendations  before  submitting  their  nomi- 
nations. 

Answering  the  subsequent  part  of  said  inquiry,  it  is  doubtful  thac 
the  school  trustees  Iceep  written  record  of  their  acts.  They  are  re- 
quired under  law  to  give  proper  consideration  and  all  officials  are  pre- 
sumed imder  the  law  to  have  faithfully  performed  their  duties  unless 
the  contrary  may  be  shown.  It  is,  therefore,  my  opinion  that  a  mere 
failure  to  make  a  record  of  the  proper  consideration  by  such  trustees  of 
recommendations  would  not  constitute  cause  for  the  County  Board 
to  reject  nominations  made  by  such  trustees. 

COUNTY  SCHOOL  OFFTCEBS  AND  PERSONNEL 

Jtme  30,   1941.— 041-348. 

PRINCIPAIS— EMPLOYMENT 

QUESTION:  Should  Section  503  of  Chapter  19355,  Acts  of  1939 
be  interpreted  to  refer  to  a  person  who  is  now  a  principal  or  only  to 
entering  principals? 

To  Hon.  Colin  Etiglish.  State  Superintendent  of  Pu6Hc  Instruction: 

Section  503  reads  in  part: 

"After  July  1,  1941,  no  person  shall  be  employed  as  principal  of  a 
school  with  tluree  or  more  teachers  or  as  supervisor  who  has  not  had  two 
years  of  experience  as  teacher  and  attained   the  age   of  twenty -three 

years." 

This  Section  refers  to  every  person  who  is,  after  tomorrow,  acting 
and  employed  as  a  principal  of  a  school  with  three  or  more  teachers. 
regardless  of  whether  such  person  was  previously  employed  as  a  prin- 
cipal or  whether  he  is  employed  as  such  principal  for  the  first  time 
after  tomorrow, 

COITNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

January  6,  1942. — 042-1. 

PRINCIPALS— REAPPOINTMiarr 

QUESTION:  If  a  county  superintendent  fails  to  recommend  for  re- 
appointment as  principal  in  a  school  a  person  who  has  already  been 
appointed  to  serve  in  that  capacity  and  who  is  serving  In  that  capacity, 
and  instead  recommends  some  other  person  for  the  position,  would  the 
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trustees  be  within  their  rights  in  reiecting  for  good  cause  the  person 
newly  recommended  by  the  county  superintendent,  provided  they  desire 
to  retain  the  services  of  the  principal  who  has  been  serving  In  the  school? 

To  Hon.  Colin  English.  State  Superintendent  of  Public  Instruction: 

Under  Section  443  d )  of  the  School  Code,  the  school  district  trus- 
tees are  given  power — 

"To  consider   the  recommendations   of  the   County   Superintendent 

regarding  all  persons  to  be  nominated  by  them  for  district  supervising 
principals  or  principals  of  all  district  schools  and  to  make  nominations 
for  such  positions  to  the  County  Board." 

Section  535  of  the  School  Code,  as  amended,  provides  that: 
"...  the  terms  'to  consider  the  recommendations  of*  or  'to  act 
upon  the  reconunendations  of  shall  be  interpreted  to  mean  that  neither 
the  trustees  nor  the  County  Board  siiall  act  on  the  appointment  of 
employees  without  having  considered  any  recommendations  or  nomi- 
nations submitted  as  prescribed  by  law,  that  such  recommendationfl 
or  nominations  may  be  rejected  only  for  good  cause,  .  .  ." 

Under  these  provisions,  the  trustees  may  reject  for  good  cause  a 
recommendation  for  a  person  to  be  nominated  as  district  supervising 
principal  or  principal  of  a  district  school.  In  my  opinion,  continuity  of 
service  and  past  successful  experience  are  such  vital  factors  in  main- 
taining an  efflcient  school  system  that  the  rejection  of  the  recommen- 
dation of  a  county  superintendent  in  order  that  the  trustees  may  recom- 
mend the  reappointment  of  the  principal  who  has  been  serving  the  dis- 
trict or  school  should  be  construed  as  a  rejection  for  "good  cause"  within 
the  above  provisions. 

I  wish  to  point  out  that  under  Section  535  of  the  School  Code,  as 
amended,  there  is  a  clear  distinction  between  "reappointments"  and 
"filling  vacancies."  The  provisions  of  this  section  contemplate  that 
there  is  no  vacancy  in  an  instructional  position,  which  includes  the  po- 
sition cf  principal,  until  the  matter  of  the  reappointment  of  the  person 
who  has  been  holding  the  position  has  been  disposed  of.  either  by  the 
action  at  the  person  invoh'ed  or  by  the  recommendation  of  the  trustees 
or  the  county  school  board,  as  provided  in  this  section.  Accordingly,  the 
recommendation  by  the  county  superintendent  of  a  person  other  than 
the  incumbent  for  the  position  of  school  principal  would  not  be  in  order 
and  would  not  have  to  be  considered  by  the  district  trustees  untU  the 
matter  of  the  reappointment  of  the  incumbent  had  been  disposed  of. 

COUMTT  SCHOOL  OFFICERS  AND  PERSONNEL 

February  11,  1941.— 041-62. 

PRINCIPALS— TRANSFER    AND    APPOINTMENT 

QUESTION:  Does  the  County  Board  have  authority  to  transfer  the 
principal  of  one  school  in  a  district  to  the  principalship  of  another  school 
in  the  same  district  without  c*>taining  the  approval  of  the  Trustees? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  InstractUm: 

The  provisions  of  the  School  Code  regarding  the  transfer  and  ap- 
pointment of  principals  within  a  district  are  unfortunately  not  explicit  on 
this  point,  and  the  question  Is  an  extremely  close  one. 

Section  433  i7)  (h)  provides  that  the  county  superintendent  sbaU 
have  the  duty  to 
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",  ,  .  recommend  employees  for  transfer  and  to  transfer  any  em- 
ployee during  any  emergency  and  report  the  transfer  to  the  County 
Board  at  its  next  regular  meeting:  Provided  that,  if  the  school  to 
which  the  transfer  is  to  be  made  is  a  district  school  and  is  located  in 
another  district  from  the  one  in  which  the  employee  was  previously 
serving,  the  consent  of  the  trustees  shall  be  obtained,  as  provided  herein, 
before  the  transfer  Is  made;  and  to  recommend  capable  employees  for 
promotion  and  advancement." 

This  provision  seems  to  mean  that  during  an  emergency,  the  County 
Superintendent  may  transfer  an  employee  and  report  the  transfer  to 
the  County  Board  at  its  next  regular  meeting,  with  the  exception  that 
the  consent  of  the  Trustees  must  be  obtained,  if  the  transfer  is  to  a 
school  in  another  district,  before  the  transfer  is  made;  and  further  that 
the  County  Superintendent  may  reccTmmend  employees  for  transfer 
to  the  County  Board.  RefeiTing  then  to  the  powers  and  duties  of  the 
County  Board,  we  find  in  Section  423  (7)  (h),  that  said  Board  has  the 
power   and  duty. 

".  .  .  To  act  on  recommendations  of  the  Coimty  Superintendent 
regarding  transfer  and  promotion  of  any  employee,  subject  to  the  pro- 
visions of  Article  4  of  this  Chapter  of  the  School  Code." 

Article  4  of  the  Chapter  contains  the  following  provision  in  Sec- 
tion 443  (I): 

"NOMINATION  OF  DISTRICT  SUPERVISING  PRINCIPALS  OR 
PRINCIPALS. — ^To  consider  the  recommendations  of  the  County  Super- 
intendent regarding  ail  persons  to  be  nominated  by  them  for  district 
supervising  principals  or  principals  of  all  district  schools  and  to  malce 
nominations  for  such  positions  to  the  County  Board:  Provided  that  all 
nominations  for  reappointment  of  district  supervising  principals  or 
principals  shall  be  submitted  to  the  County  Board  at  least  eight  weeks 
before  the  close  of  school." 

Thus  it  seems  that  even  if  a  principal  is  an  employee  within  the 
meaning  of  Section  433  <7)  (h>  first  quoted  in  this  letter,  the  recom- 
mendation of  the  County  Superintendent  and  the  action  thereon  by  the 
County  Board  would  be  subject  to  the  consideration  of  the  Trustees 
under  Section  443  il ) .  This  conclusion  is  not  necessary,  however,  in  my 
opinion,  since  I  believe  that  a.  principal  is  not  to  be  considered  an  employee 
within  the  meaning  of  Section  433  (7)  (h),  for  just  preceding  it,  in  a 
parallel  provisicm,  Section  433  (7)  (c).  the  following  is  found  as  to  the 
duty  and  power  of  the  County  Superintendent: 

"DISTRICT  SUFERVISING  PRINCIPALS  OR  PRINCIPALS  OlP 
DISTRICT  SCHOOLS. — To  submit  to  the  trustees  of  each  school  district 
his  recommendation  of  a  person  to  fiU  the  position  of  district  supervising 
principal  or  principal  of  each  district  school." 

This  specific  provision  relating  to  the  recommendation  to  the  Ti-us- 
tees  of  each  School  District  of  a  person  to  fill  the  position  of  principal 
of  each  district  school,  which  recommendation  is  to  be  considered  by 
the  Trustees  under  Section  443  U ) ,  appears  to  place  principals  of  schools 
in  a  different  class  from  general  employees.  The  fact  that  a  principal 
is  a  key  figure  in  the  educational  life  of  a  district,  gives  further  reason 
to  this  treatment  of  him  on  a  distinctive  basis  in  the  matter  of  appoint- 
ment and  transfer. 

Therefore,  the  approval  of  the  Trustees  of  a  district  should  be  ob- 
tained where  a  principal  of  one  school  in  a  district  is  transferred  to  the 
principalship  of  another  school  in  the  district. 
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COUNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

May  6,   1841.— 041-238. 

TEACHERS   AND    BUS    DRIVERS— RECOMMENDATION    FOR 

APPOINTMENT 

QUESTION:  Who  shall  nominate  persons  to  fill  the  positions  of 
teachers  and  bus  drivers  in  county  school  systems? 

To  F.  E.  Collier.  Esq.,  CornvKll,  Florida: 

Statutes  of  Florida  provide  that  where  school  districts  have  been 
established,  the  Trustees  of  the  District  consider  the  recommendations 
of  the  District  supervising  principal,  or  the  principals  of  the  schools 
In  the  District,  and  the  County  Superintendent,  regarding  the  nomi- 
nation of  teachers  to  serve  In  the  District  Schools,  and  to  make  nomina- 
tions for  such  positions  to  the  County  Board  of  Public  Instruction,  and 
the  County  Board  is  authorized  to  act  on  the  □ominatlms,  <  Sections 
423  and  443  of  the  School  Code.) 

The  laws  also  provide  that  the  Coimty  Board  of  Public  Instruction 
shall  act  on  the  recommendations  submitted  by  the  County  Superin- 
tendent, of  persons  to  act  as  bus  drivers,  and  to  appoint  persons  to  fill 
such  positions.     (Section  423). 

COUNTY  SCHOOL  OFflCEES  AI4D  PERSONNEL 

July  9,  1942.— 042-341. 

SCHOOL  DISTRICT  TTIUSTEES— APPOINTMENT 

QUESTION:  The  Board  of  Public  Instruction  of  Marion  Couniy 
appointed  a  person  as  trustee  to  fill  a  vacancy  in  District  No.  12  in 
Marion  County.  This  appointment  was  made  by  the  county  board  of 
public  instruction  pursuant  to  a  petition  signed  by  seven  patrons  with- 
out talking  to  any  of  the  patrons  of  the  district  and  without  a  personal 
appearance  being  made  before  the  board  by  any  of  such  patrons.  Was 
such  person  properly  appointed  as  trustee,  and  if  not,  what  procedure 
should  be  followed? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

In  my  opinion  the  person  involved  was  not  properly  appointed  as 
trustee.  Section  423  (13)  (b)  of  the  School  Code  provides  that  the 
county  board  shall  fill  such  a  vacancy  "after  consulting  with  the  patrons 
of  the  school."  "To  consult"  has  been  judicially  defined  as  "to  apply 
to  for  direction  or  information;  to  ask  the  advice  of — as  to  consult  a 
lawyer:  to  discuss  something  together;  to  delitterate."  This  is,  I  think, 
the  commonly  accepted  meaning  of  the  word  "consult."  Accordingly, 
for  the  county  school  board  to  make  a  legal  appointment  it  is  necessary 
for  the  board  to  discuss  the  matter  with  the  patrons  of  the  district  con- 
cerned in  order  to  obtain  their  views.  The  object  of  the  statute  is,  ob- 
viously, to  require  the  county  board  to  obtain  direct  information  from 
the  local  patrons  as  to  a  suitable  person  to  be  appointed.  The  county 
school  board  is  not  required  by  the  statute  to  follow  the  advice  of  the 
patrons,  but  the  county  tKiard  must  discuss  the  matter  with  some  of  the 
patrons. 

Inasmuch  as  an  illegal  appointment  has  been  made,  it  should  be 
recalled  and  the  selection  of  such  trustee  proceeded  with  in  the  proper 
and  legally  prescribed  manner.  In  order  to  clarify  the  matter  the 
county  board  should  pass  a  resolution  declaring  the  office  to  be  vacant, 
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Stating  the  reasons  therefor.  They  should  then  proceed  to  appoint  a 
trustee  in  accordance  with  Section  423  (13)  (b>  of  the  School  Code,  as 
outlined  above. 

COUNTY  SCHOOL  OFFICEBS  AND  PERSONNEL 

March  10,  1941.-041-123. 

SCHOOL  DISTRICT  TRUSTEES— DISBURSEMENT   OF  FUNDS 

QUESTION:  (1)  May  the  school  district  trustees  in  Florida  use 
district  funds  for  legal  advice  or  for  clerical  assistance? 

(2)  Should  needed  legal  advice  for  the  district  be  provided  by  the 
attorney  for  the  County  Board,  and  any  needed  clerical  assistance  ob- 
tained through  the  office  of  the  county  superintendent  or  the  principals 
of  the  various  schools? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruction: 

There  is  no  express  provision  in  law  for  trustees  to  use  district  funds 
for  these  purposes,  nor  does  there  seem  to  be  an  implied  authority  for 
the  trustees  to  use  those  funds  in  this  way  except  when  authorized  by 
the  county  board  of  public  instruction  under  the  conditions  discussed 
in  the  following  paragraphs. 

The  School  Code  specifically  declares  that  the  schools  in  any  school 
district  shall  be  "under  the  general  supervision  but  not  under  the  control 
of  the  trustees  of  that  district,  who  shall  constitute  an  advisory  and 
limited  policy- forming  body  for  the  district,"  f  Section  403),  and  that 
the  powers  of  the  trustees  "shall  be  supervisory  in  nature  and  not  ad- 
ministrative or  controlling  powers."  'Section  442.)  The  trustees'  gen- 
eral and  specific  powers  as  enumerated  in  Sections  442  and  443  are 
almost   exclusively  advisory,   supervisory   or   recommendatory   powers. 

If  in  the  exercise  of  those  powers  by  the  trustees,  however, "a  need 
for  legal  advice  or  clerical  assistance  should  arise,  I  see  no  reason  why 
In  such  a  case  the  ctTunty  board  may  not  properly  provide  for  the  furnish- 
ing of  such  advice  or  assistance  to  the  trustees,  in  accordance  with 
regulaticTns  that  may  be  prescribed  by  the  State  Board  of  Education. 

Among  the  many  powers  and  duties  imposed  upon  the  county  board 
are  the  power  and  duty  to  "contract  for  materials,  supplies,  and  services 
needed  for  the  county  school  system  ..."  <  Section  423).  The  exer- 
cise of  this  power  is  subject  to  the  provision  in  Section  538  that  "con- 
tracts with  personnel  other  than  instructional  personnel  shall  be  made 
as  prescrit>ed  by  law,  by  regulations  of  the  State  Board,  and  by  regula- 
tions of  the  County  Board." 

The  county  board  has  the  further  general  power  and  duty  "to  as- 
sume such  other  responsibilities  and  to  exercise  such  powers  and  per- 
form such  duties  as  may  be  assigned  to  it  by  law  or  as  may  be  required 
by  regulations  of  the  State  Board  or  as,  in  the  opinion  of  the  County 
Board,  are  necessary  to  provide  for  the  more  efficient  operation  of  the 
county  school  system  in  carrying  out  the  purpcees  and  objectives  of 
the  School  Code."     (Section  423. > 

It  is  my  opinion,  therefore,  that  if  the  county  board  should  deter- 
mine that  the  furnishing  of  legal  ad\ice  or  clerical  assistance  to  the 
trustees  is  necessary  to  provide  for  the  more  efficient  operation  of  the 
county  school  system,  the  county  board  has  the  power  to  authorize  ex- 
penditures for  these  purposes,  if  the  exercise  of  such  power  is  in  ac- 
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cordance  with  the  regulations  prescribed  by  the  State  Board  of  Educa> 
Hon.  Without  such  determination  and  approval,  such  exiwnditures  can- 
not legally  be  made. 

No  doubt  usins  the  services  of  those  already  employed,  frequently 
would  be  the  most  economical,  and  when  such  services  are  readUy  avail- 
able the  expenditure  of  additional  funds  would,  of  course,  not  be  nec^- 
sary.  But  when  those  services  are  not  available,  additional  services  may 
be  contracted  for  by  the  county  board,  in  accordance  with  the  regula- 
tions of  the  State  Board  as  required  by  Section  538.  In  applying  the 
above  test,  it  shtjuld  be  borne  In  mind  that  each  county,  as  declared  In 
Section  401,  constitutes  "a  unit  for  the  control,  organlzaticn,  and  ad- 
ministration of  schools." 

Sujnm arizing  this  opinion,  therefore: 

The  Trustees  cannot  use  district  funds  for  legal  advice  or  clerical 
assistance  except  upon  the  authorization  of  the  county  board  of  public 
instruction  In  accordance  with  the  regulations  of  the  State  Board  of 
Education,  which  authorization  must  be  based  upon  a  finding  by  the 
county  board  that  the  expenditure  of  such  funds  is  necessary  to  provide 
for  the  more  efficient  operation  of  the  county  school  system. 

COUNTY  SCHOOL  OFFICEKS  AND  PERSONNEI. 

December  3,  1941, — 041-704. 

SCHOOL  DISTRICT  TRUSTEES— EMPLOYMENT  OF  LEGAL  COUNSEL 

QUESTION:  Do  trustees  of  a  school  district  have  authority  under 
any  circumstances  to  employ  counsel  without  the  consent  of  the  county 

school  board? 

To  Honorable  Colin  English,  State  Superintendent  o/  Pttblic  iTistructioti: 

Section  717.  C.  G.  L.  1927,  provides: 

"The  trustees  of  any  school  district  shall  be  a  corporation  and  may 
hold  property,  sue  and  be  sued,  and  perform  other  corporate  functions, 
and  perform  the  usual  duties  necessary  to  provide  buildings,  repair  the 
same,  and  to  purchase  libraries  and  other  school  appliances:  Provided, 
that  no  debt  shall  be  created  without  the  approval  of  the  cotuity 
board  of  public  instruction." 

This  section  has  probably  been  superseded  by  the  enactment  of  the 
Florida  School  Code  which  became  effective  July  1,  1939.  This  was  con- 
sidered to  be  the  case  both  by  the  draftsmen  of  the  School  Code  (see 
appendix  C  to  the  School  Cede)  and  by  the  revisers  of  the  Florida 
statutes  in  1941.  (See  tables  corresponding  sections  preliminary  draft 
"Florida  Statutes  1941.") 

Section  442  of  the  School  Code  states,  "The  powers  of  the  trustees 
shall  be  supervisory  In  nature  and  not  administrative  or  controlling 
powers,"  and  enumerates  the  powers  of  the  district  trustees,  none  of 
which  confer  power  to  employ  legal  ccTunsel. 

Section  436  of  the  School  Code  provides:  "The  powers  of  the  trus- 
tees shall  not  be  those  of  control  but  of  general  supervision  only  .  .  ." 

It,  therefore,  appears  that  by  the  adoption  of  the  School  Code,  the 
legislature  has  vested  the  administrative  powers  over,  and  the  control 
of  the  budget  of.  the  public  school  system  of  the  county  in  the  County 
Board  of  Public  Instruction,  subject  to  the  rules  and  regulations  of  the 
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State  Board  of  Education  and  the  direction  of  the  State  Superintendent 
of  Public  Instruction. 

Accordingly,  the  trustees  of  the  school  district  do  not  have  the 
power  to  incur  a  debt  for  any  purpose  including  the  employment  of 
legal  counsel  without  the  approval  of  the  county  school  board.  This 
was  true  even   under  Section  717  C,  G.  L.   1927. 

Pursuant  to  its  power  to  adopt  rules  and  regulations  having  the  ful". 
force  and  effect  of  law  under  Section  306  of  the  School  Code,  the  State 
Board  of  Education  on  April  1st,  1941,  adopted  the  follcrwing  regulation: 

"If  legal  services  are  needed  to  care  for  the  problems  arising  in 
any  school  district  in  the  county,  such  legal  services  shall  be  provided 
through  the  attorney  for  the  County  Board,  or  if  the  Board  does  not 
have  an  attorney,  through  an  attorney  authorized  and  approved  by 
the  County  Board,  in  order  that  all  legal  services  for  the  schools  of  the 
county  may  be  properly  integrated  and  coordinated," 

On  the  basis  of  this  regulation  of  the  above  provisions  of  the  Florida 
School  Code,  my  opioion  is  that  the  school  district  trustees  have  no 
authority  to  employ  legal  counsel.  If  the  trustees  need  legal  counsel, 
they  should  make  a  request  for  such  of  the  county  school  board  in 
accordance  with  the  above  regulation  of  the  State  Board  of  Education. 
If  a  controversy  has  arisen  between  the  county  school  board  and  the 
district  trustees  sind  the  county  school  board  refuses  to  arrange  for  legal 
counsel  for  the  trustees,  the  trustees  should  apply  to  the  State  Board 
of  Education  which,  under  its  general  powers  granted  by  Section  307 
of  the  School  Code  and  its  power  to  hear  and  determine  controversies 
under  Section  308  (17  >  of  the  School  Code,  could  arrange  for  legal  rep- 
resentation for  the  trustees  consistent  with  the  terms  of  the  county  and 
district  school  budgets. 

COUNTY  SCHOOL  OFFICEBS  AND  FEB.SONNEL 

March  5,  1941.— 041-1X4. 

SCHOOL   DISTRICT  TRUSTEES— RESIDENCE    QUALIFICATTONS 

QUESTION:  When  a  trustee  of  a  school  district  moves  his  residence 
out  of  the  district  in  which  he  was  elected,  does  his  office  become  vacant? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  440  of  the  School  Code  provides: 

"Vacancy  in  ofiSce  of  Trustee. — The  position  of  trustee  shall  be 
considered  to  be  vacant  in  any  school  district  when  any  person  holdlnsr 
the  office  of  trustee  removes  his  residence  from  the  district." 

It  is  impossible  to  lay  down  a  hard  and  fast  rule  as  to  exactly  what 
is  meant  by  "residence"  in  statutes  of  this  kind.  The  Florida  Supreme 
Court  in  Herron  vs.  Passailaigue.  92  Fla.  818.  110  So.  539,  held  that  the 
word  "residence"  when  used  in  statutes  relating  to  the  right  of  suffrage 
and  the  like,  is  "used  in  the  sense  of  'legal  residence';  that  is  to  say.  the 
place  of  domicile  or  permanent  abode,  as  distinguished  from  tempcTrary 
residence." 

The  courts  have  held  that  statutes  similar  to  Section  440  are  man- 
datory and  must  be  complied  with  or  else  the  office  will  be  vacated.  They 
have  also  held  that  the  question  of  what  is  residence  under  such  statutes 
is  one  of  law  to  be  determined  by  the  consideration  of  the  intention  and 
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overt  acts  of  the  official;  that  bis  legal  residence  in  a  district  is  not  lost 
by  temporary  absence  for  health,  business  or  pleasure,  or  while  attend- 
ing to  the  duties  of  a  public  office. 

In  other  words,  a  trustee  may  be  temporarily  absent  from  his  district 
for  reasons  of  business  or  pleasure  or  similar  reasons,  without  his  office 
being  vacated  under  the  statute.  However,  if  he  manifests  an  intention 
to  reside  permanently  outside  the  district  In  which  he  was  elected,  his 
ofBce  win  be  vacated. 

As  said  before,  each  case  must  be  examined  separately  to  deter- 
mine whether  the  trustee  has  removed  his  residence  from  the  district. 
You  mention  the  case  of  a  trustee  who  is  "in  service  and  returns  to  the 
district  only  occasionally."  If  this  trustee  has  been  called  into  military 
service,  but  still  regards  his  residence  as  in  the  school  district  in  which 
he  was  elected,  and  otherwise  manifests  an  Intention  to  reside  in  that 
district,  in  my  opinion  his  office  has  not  been  vacated  under  the  statute. 

With  regard  to  the  trustees  who,  you  say,  "actually  are  living  out  of 
the  district  and  It  would  be  difficult,  if  not  impossible,  for  them  to  per- 
form their  duties  as  trustees."  each  case  will  have  to  be  determined  sepa- 
rately under  the  test  of  "residence"  stated  above. 

Where  a  trustee  has  in  fact  removed  his  residence  from  the  dis- 
trict In  which  he  was  elected,  his  office  becomes  vacant  and  it  Is  not 
necessary  for  him  to  resign  before  his  office  is  considered  vacant. 

COUNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

November  20,  1942.— 042-524. 

SCHOOL  DISTRICT  TRUSTEES— RESIDENCE   QUAUFICATIONS 

QUESTION:    Has  a  school  district  trustee,  who  removes  his  residence 

out  of  the  school  district  but  continues  to  maintain  his  business  in  the 
district,  the  necessary  qualifications  to  continue  to  hold  the  office? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  230.37  Fla,  St.  '41  (S437,  Oh.  19355,  Acts  of  1939)  provides. 
"trustees  for  any  school  district  shaU  consist  of  three  members  who  are 
qualified  electors  in  the  district  .  .  .*' 

The  Florida  Supreme  Court  in  State  ex  wl.  Landis  v.  County  Board 
of  Public  Instruction,  137  Fla.  244,  188  So.  88.  held  the  qualifications  of 
electors  in  school  district  elections  are  those  prescribed  by  SI,  Art.  XH 
of  the  Florida  Constitution,  one  of  which  is  that  the  person  "shall  have 
resided  and  had  his  habitation,  domicile,  home  and  present  place  of 
abode"  In  an  area  in  and  as  limited  by  SIO,  Art.  XII  thereof,  relative  to 
school   districts. 

Section  230.40  Fla.  St.  '41  (S440.  Ch.  19355)  provides,  "the  position  of 
trustee  shall  be  considered  to  be  vacant  in  any  school  district  when  any 
person  holding  the  office  of  trustee  removes  his  residence  from  the  district." 

It  is  my  opinion  that  when  the  officer  moved  his  residence  and  per- 
manent place  of  abode  out  of  Tax  School  District  No.  1.  he  no  longer 
had  the  necessary  qualifications  as  an  elector  of  that  district  to  entitle 
him  to  hold  the  office  of  district  trustee  and  the  position  of  the  triistee 
should  be  considered  as  vacant.     (56  C.J.  325.) 
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CODNTY  SCHOOL  OFFICEBS  AND  PESSONNEX. 

May  28,   1841.— 041-290. 

TRUSTEES — SUPERVISION    OVER    SCHOOLS   NOT  StTPPORTED    BY 
SCHOOL  DISTRICT  FUNDS 

QUESTION:  (I)  Under  Section  403  (5)  of  the  School  Code 
(Chapter  19355,  Acts  of  1939)  may  a  school  constructed  through  the 
use  of  district  bend  funds  he  declared  a  county  school  if  no  district  funds 
are  used  for  the  support  of  the  school? 

(2)  If  an  elementary  and  high  school  are  conducted  In  the  same 
building  or  Ln  adjoining  buildings  on  the  same  site  and  if  district  funds 
are  used  to  help  support  the  elementary  school  but  are  not  used  in  any 
manner  for  the  support  of  the  high  school,  should  the  high  school  prop- 
erly be  declared  by  the  County  Board  a  coimty  high  school? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  403   (5)   of  the  Florida  School  Code  provides: 

"County  Schools. — Any  or  all  schools  in  the  county  for  the  support 
of  which  no  school  district  funds  are  used  may  be  designated  as  county 
schools  and  if  so  designated  shall  not,  in  any  way,  be  subject  to  the 
supervision  of  trustees  of  any  district." 

The  test  cf  whether  a  school  should  be  designated  a  county  school, 
and  hence  not  subject  to  the  supervision  of  the  trustees  of  any  district. 
Is,  under  that  section,  whether  school  district  funds  are  used  for  the 
support  of  such  school.  Clearly,  then,  a  school  consteucted  through 
the  use  of  district  bond  funds  may  be  declared  a  county  school  if  no 
district  funds  are  used  for  the  supxKtrt  of  the  school. 

Similarly,  the  fact  that  the  school  in  question  may  be  conducted 
In  the  same  building  as  another  school  supported  by  district  funds,  or 
in  adjoining  buildings  with  such  a  school  on  the  same  site,  cannot  affect 
the  requirement  that  school  district  funds  must  be  used  for  the  support 
of  the  particular  school  to  prevent  the  operation  of  Section  403  (5). 

COUNTY  SCHOOL   OFFICEBS  AND  PERSONNEL 

March  28.  1942.— 042-171. 

SCHOOL    PERSONNEL— MILITARY    LEAVE    OP    ABSENCE 

QUESTION:  (1)  What  is  the  proper  action  to  be  taken  in  con- 
nection with  the  granting  of  a  leave  of  absence  to  a  county  superin- 
tendent for  military  service? 

t2)  What  procedure  is  to  be  followed  when  military  leave  of  ab- 
sence is  granted  to  a  member  of  a  county  schod  board;  if  a  vacancy  is 
created,  how  is  the  vacancy  to  be  filled  and  would  one  appointed  to  fill 
such  vacancy  have  to  be  bonded  as  a  regular  member  of  the  board? 

(3)  What  procedure  is  to  be  followed  when  military  leave  of  ab- 
sence is  granted  to  a  district  school  trustee  and  if  a  vacancy  is  created, 
how  is  it  to  be  filled? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruetuyn ; 

(!>  Section  431  of  the  School  Code  as  amended  by  Chapter  20970. 
Laws  of  Florida,  1941,  provides: 

".  .  .  when  the  County  Superintendent  of  any  county  is  required 
to  be  absent  on  account  of  performing  services  in  the  volunteer  forces 
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of  tbe  United  States  or  in  the  National  Ouard  of  the  State  of  Florida 
or  in  the  regular  Ani^  or  Navy  of  the  United  States,  when  the  said 
County  Superintendent  shall  be  called  into  active  training  or  service  of 
the  United  States  under  an  Act  of  Congress  or  pursuajit  to  a  proclama- 
tion by  the  President  of  the  United  States,  he  shall  then  be  entitled  to 
a  leave  of  absence  for  not  to  exceed  the  remaining  portion  of  the  term 
for  which  he  was  elected." 

In  my  opinion  this  enactment  entitles  a  county  superintendent,  »s 
a  matter  of  right,  to  a  leave  of  absence  for  military  service  under  the 
conditions  stated.    It  is  not  In  any  sense  a  discretionary  matter. 

When  a  county  superintendent  is  on  leave  of  absence  for  military 
service,  a  vacancy  in  the  office  is  ncrt  created  thereby.  This  is  the  plain 
meaning  of  the  term  "leave  of  absence"  in  the  above  statute.  Leave  of 
absence  is  defined  as  "permission  to  leave  a  post  of  duty."  (See  Funk  & 
Wasnalls  Standard  Unabridged  Dictionary.)  Even  at  common  law  a 
temporary  absence  for  war  service  does  not  constitute  an  abandonment 
trf  a  public  office.  State  v.  Board  of  Education,  108  Kian.  101.  193  Pac. 
1074  (1920). 

Section  548  of  the  School  Code  provides:  "It  shall  be  the  duty  of 
the  County  Board  to  make  regulations  governing  absences  of  any  per- 
sonnel not  covered  by  the  School  Cede." 

Section  118  (15)  provides:  "Administrative  personnel  comprises  the 
County  Superintendent  and  those  persons  who  may  be  employed  as  pro- 
fessional administrative  assistants  to  the  County  Superintendent,  .  .  ." 

It  appears,  therefore,  that  the  county  superintendent  falls  within 
the  term  "personnel"  and  that  his  being  on  leave  of  absence  for  military 
purposes  constitutes  an  "absence."  Therefore,  my  opinion,  Is  that  the 
situation  is  controlled  by  Section  548  of  the  School  Code.  Accordingly 
it  is  the  duty  of  the  county  board  of  public  instruction  to  make  regula- 
tions concerning  the  selection  of  the  person  to  perform  the  functions  of 
the  office  of  county  superintendent  during  his  leave  of  absence.  These 
regulations  should  cover  the  fixing  of  his  bond  and  the  designating  of 
his  duties  and  responsibilities. 

(2)  Chapter  20T18,  Laws  of  Florida,  1941.  provides  that  "All  State 
and  County  officials  In  the  State  of  Florida,  and  all  others  who  hold 
office  under  the  government  oi  the  State  of  Florida,  and  who  are  officers 
either  in  the  Florida  Defense  Force,  the  National  Guard,  the  Naval 
Militia,  Marine  Corps,  Unorganized  Militia,  United  States  Army  Reserve, 
United  States  Navy  Reserve,  United  States  Marine  Corps  Reserve.  United 
States  Coast  Guard  Reserve,  or  officers  in  any  other  class  of  the  militia, 
or  county  school  officers,  and  all  municipal  officials  in  the  State  of  Florida" 
may  be  granted  a  military  leave  of  absence  on  application  to  the  Gov- 
ernor and  within  his  discretion.  A  member  of  a  county  school  t>oard  is 
clearly  covered  by  this  Chapter. 

In  my  opinion,  as  I  have  indicated  above  in  my  answer  to  your  first 
question,  if  such  a  military  leave  l>e  granted,  no  vacancy  would  thereby 
be  created  and  there  would,  accordingly,  be  no  authority  for  filling  any 
vacancy. 

(3)  The  Legislature  evidently  contemplated  that  school  district 
trustees  are  covered  by  Chapter  20718,  Laws  of  Florida,  1941.  In  view 
of  the  broad  language  used  in  Section  1.  The  same  answer  which  I 
have  given  to  your  second  question  would  be  applicable  to  your  third 
question. 
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COUNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

June  5,  1941.— 041-298. 

SUPKRINTENDENT  OP  PUBUC    INSTRUCTION— POWERS    AND 

D0TIES 

QUESTION  r  Chapter  19577,  Acts  of  1939,  prescribes  the  powers  and 
duties  of  Superintendents  of  Public  Instruction  "in  each  county  of  the 
State  of  Florida  having  a  population  of  more  than  180,000  according  to 
the  last  State  or  Federal  Census."  Is  this  chapter  binding  cm  all  coun- 
ties with  a  population  of  180,000  according  to  the  last  Census? 

To  Hon,  Colin   English,   Superintendent  of   Public   Instruction: 

There  has  been  no  express  repeal  of  this  statute,  nor  do  I  find  that 
there  has  been  an  imphed  repeal.  The  Florida  School  Code  (Chapter 
19355.  Acts  of  1939)  also  prescribes  the  powers  and  duties  of  County 
Superintendents,  and  Section  106  of  that  Chapter  provides,  with  certain 
exceprtions,  for  the  repeal  of  all  general,  special  and  local  laws  in  conflict 
with  the  provisions  of  the  Florida  School  Code.  However,  Section  109 
of  the  Code  provides: 

"All  general  Acts  relating  to  Education  which  are  enacted  into  law 
during  the  1939  Regular  Session  of  the  Legislatiore  of  the  State  of  Florida 
shall,  unless  otherwise  designated,  become  a  part  of  the  Florida  School 
Code." 

Chapter  19577  does  not  otherwise  designate,  and  so  appears  to  come 
within  Section  109  of  the  Code  if  Chapter  19577  is  to  be  considered  a 

general  Act. 

At  the  time  of  the  passage  cf  Chapter  19577,  the  Act  was  applicable 
only  to  Dade  County,  the  only  county  having  a  population  of  more  than 
180.000  according  to  the  1935  State  Census,  The  counties  of  Dade. 
Duval  aAd  Hillsborough  are  now  within  this  population  range  by  virtue 
of  the  1940  Federal  Census. 

The  State  Supreme  Court  in  a  number  of  recent  cases  has  upheld 
as  general  Acts  laws  applicable  to  counties  having  more  than  a  stated 
population,  but  without  any  top  limit  to  the  population  range,  and  I 
am  inclined  to  the  view  that  the  Supreme  Court  would  uphold  Chapter 
19577  as  a  General  Act.  Section  7  of  the  Act  provides  that  notice  for 
the  passage  of  the  Act  had  been  published  as  required  by  Section  21  of 
Article  ni  of  the  Constitution,  but  I  believe  that  the  Court  would  never- 
theless uphold  the  Act  as  general  and  regard  Section  7  as  surplusage. 

In  answer  to  your  question,  then.  Chapter  19577,  Acts  of  1939,  appears 
to  be  binding  at  present  on  the  counties  of  Dade,  Duval  and  Hillsbor- 
ough, which  have  a  population  of  more  than  180,000  according  to  the 
1940  Federal  Census.  In  giving  you  this  opinion,  of  course.  I  am  assimi- 
ing  that  the  present  Session  of  the  Legislature,  which  adjourns  sine  die 
on  tomorrow,  has  not  enacted  and  will  not  enact  any  Act  repealing 
Chapter  19577,  either  expressly  or  impliedly. 

COCNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

April  22,  1941.— 041-213. 

TEACHERS — CITIZENSHIP 

QUESTION;  Should  a  person  who  has  been  Issued  a  special  cer- 
tificate in  instrumental  music  be  permitted  to  retain  such  certificate  If 
it  should  be  definitely  determined  that  he  Is  not  a  citizen? 
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To  Hon.  CoUn  English,  Superinterident  of  Public  Inatruciion: 

Section  517  of  Chapter  19355.  Laws  of  Florida,  Acts  of  1939,  provides 
in  part  as  follows: 

"The  State  Superintendent  shall  issue,  in  accordance  with  State 
Board  Regulations,  a  certificate  of  the  proper  type  to  any  person  pos- 
sessing the  qualifications  for  such  a  certificate  as  prescribed  herein,  and 
by  rules  and  regulations  of  the  State  Board,  who  pays  the  required  fee, 
makes  application  in  writing  on  the  form  prescribed  by  the  State  Super- 
intendent, submits  satisfactory  evidence  that  he  possesses  said  qualifi- 
cations, and  who  meets  the  requirements  given  in  section  518  of  the 
School  Code,  To  be  eligible  for  a  certificate  to  serve  In  an  administra- 
tive or  instructional  capacity,  the  applicant  shall  be  at  least  eighteen 
years  of  age,  shall  be  a  citizen  of  the  United  States,  .  .  ." 

This  law  went  Into  effect  on  June  12.  1939.  Mr.  Frank  Sturchio 
received  his  certificate  on  Septemtier  30,  1939.  It  is  necessary  that  an 
individual  be  a  citizen  of  the  United  States  prior  to  his  employment  in 
an  administrative  or  instructional  capacity  as  a  regular  or  part  time  or 
substitute  employee  in  the  public  schools  of  this  State.  The  certificate 
apparently  was  issued  to  Mr.  Sturchio  through  error.  He  actually  ac- 
quired no  rights  under  it.  as  the  authority  issuing  same  was  not  per- 
mitted to  lawfully  do  so.  His  right  to  t^ich  Instrumental  music  in  the 
public  schools  of  this  state,  depends  upon  the  law  which  permits  his 
employment.  Unless  he  fulfills  the  requirements  for  certification,  he 
would  acquire  no  vested  rights. 

If  you  should  definitely  determine  that  Mr.  Sturchio  Is  not  a  citizen 
of  the  United  States,  then  you  will  have  to  revoke  the  certificate  pre- 
viously issued  him  to  teach  in  the  public  school  system  of  the  State  of 
Florida. 

COUNTT  SCHOOL  OFFICERS  AND  PERSONNEL. 

September  16,  1941,-041-532. 

TEACHERS— CITIZENSHIP 

QUESTION:  Has  the  State  Board  of  Education  authority  to  waive 
the  law  which  states  that  U.  S.  citizenship  is  a  requisite  for  teacher 
certification? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

My  opinion  is  that  this  question  must  be  answered  in  the  negative. 

The  Legislature  of  Florida  has,  in  Section  517  of  the  Florida  School 
Code,  provided  that  ".  .  .  To  be  eligible  for  a  certificate  to  serve  in  an 
administrative  or  instructional  capacity,  the  applicant  .  .  .  shall  be  a 
citizen  of  the  United  States  .  .  ,"  This  provision  appears  to  be  a  posi- 
tive mandate  and  does  not  permit  of  the  exercise  of  any  discretion  in 
the  matter  by  the  State  Board  of  Education.  Neither  do  the  provisions 
relating  to  the  powers  of  the  State  Board  of  Education  provide,  or  even 
imply,  that  the  State  Board  of  Education  has  any  discretion  regarding 
the  citizenship  requirement. 

COUNTT  SCHOOL  OFFICERS  AND  PERSONNEL 

Wteiy   13,   1941.— 041-258. 

TEACHERS— DISCHARGE    UNDER    TENURE    ACT 

QUESTION:  Is  a  teacher  in  the  public  schools  of  Volusia  County, 
now  under    tenure,   and   whose   services  are   discontinued   because   the 
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Boaxd  of  Public  Instruction  tbrough  financial  necessity  deems  it  neces- 
sary to  decrease  the  number  of  permanent  employees  of  the  particular 
kind  of  service  in  which  the  dismissed  teacher  was  engaged,  obliged  to 
be  retained? 

To  Hon.  Colm  English,  Superintendent  of  Public  Instruction: 

Chapter  18964,  Laws  of  Florida,  Special  Acts  of  1937,  provides  for 
the  tenure  of  employment  of  teachers  in  Volusia  County.  Section  3  of 
that  Act  provides  that  no  person  who  has  duaMed  as  a  permanent  em- 
ployee shall  be  thereafter  dismissed  or  not  re-employed  for  any  subse- 
quent year  in  such  free  schools  except  for  certain  reasons.  Section  4  of 
that  Chapter  provides: 

"It  is  hereby  expressly  provided  however  that  nothing  herein  con- 
tained shall  prevent  the  dismissal  or  failure  to  re -employ  any  teacher 
where  the  Board  of  Public  Instruction  through  financial  necessity  or 
curriculum  changes  deems  it  necessary  to  decrease  the  number  of  per- 
m.anent  employees  of  the  particular  kind  of  service  In  which  the  dis- 
missed teacher  was  engaged.  If  such  similar  service  is  re-established 
within  two  years  thereafter,  all  dismissed  teachers  who  were  dismissed 
otherwise  than  fcTT  cause  shall  be  ofEered  re -employment  prior  to  the 
employment  of  wiy  new  teacher  in  a  similar  capacity,  and  teachers  so 
dismissed  without  cause  shall  be  offered  re-employment  in  the  same 
order  in  which  they  were  dismissed  but  if  such  re-employment  Is  not 
accepted,  the  teacher  shall  forfeit  his  or  her  previous  tenure  rights." 

Section  3  of  Chapter  18964  was  amended  by  Section  3  of  Chapter 
20187,  Laws  of  Florida,  Special  Acts  of  1939,  by  the  addition  of  certain 
other  causes  for  dismissing  or  not  reemploying  permanent  employees. 
Although  the  1939  Act  provides  in  such  section  that  no  permanent  em- 
ployee should  be  dismissed  or  not  re-employed  except  for  the  specified 
reasons,  and  although  Section  4  of  the  1939  Act  provides  that  all  laws 
and  parts  of  laws  in  conflict  are  repealed,  it  is  my  opinion  that  Section 
3  of  the  1939  Act  did  not  have  the  effect  of  repealing  Section  4  of  the 
1937  Act  providing  for  dismissal  or  failure  to  re-employ  teachers  on 
account  ot  financial  necessity  or  curriculum  changes.  As  the  Florida 
Suirreme  Court  said  in  State  vs.  Gray,  107  Fla.  73,  144  So.  349: 

"The  amendments  to  sections  and  parts  of  sections  have  the  same 
relation  to  other  portions  of  the  same  law  as  did  the  sections  or  parts 
of  sections  that  were  amended." 

In  the  discharge  of  a  permanent  teacher  throoigh  financial  neces- 
sity or  curriculum  changes,  the  question  arises  as  to  the  meaning  of  the 
words  in  Section  4  of  the  1937  Act:  "the  particular  kind  of  service  in 
which  the  dismissed  teacher  was  engaged." 

In  my  opinion  this  does  not  necessarily  mean  the  particular  kind  of 
service  in  which  the  dismissed  teacher  was  engaged  at  the  time  of  his 
discharge.  It  seems  to  me  that  the  spirit  of  tenure  laws  of  this  kind 
requires  that  that  language  be  construed  as  meaning  the  particular  kind 
of  service  in  which  the  dismissed  teacher  was  engaged  within  a  reason- 
able period  prior  to  such  discharge,  and  in  which  such  teacher  possesses 
the  requisite  qualifications. 

I  note  that  the  teaching  record  of  the  teacher  In  questicm  since  1932 
shows  that  at  least  from  1932  to  1940  he  taught  in  high  schools  of  the 
State,  and  for  the  last  year  taught  in  the  sixth  grade  of  an  elementary 
school.  In  such  a  case  if  it  were  held  that  only  the  sixth  grade  consti- 
tuted the  particular  kind  of  service  for  this  teacher,  while  in  the  preced- 
ing eight  years  he  had  taught  in  the  high  schools,  such  holding  would 
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not  be  In  consonance  with  the  spirit  of  tenure  Acts,  assumioE  such 
te&cher  stiU  possesses  the  qxialiflcatlons  to  teach  In  the  high  schools  as 
he  had  done  prior  to  the  last  year. 

If  the  Board  of  PubUc  Instruction  through  financial  necessity  or 
cUTTiculum  changes  deems  it  necessary  to  decrease  the  number  of  per- 
manent employees  of  the  particular  kind  of  service  in  which  the  dis- 
missed teacher  was  engaged  within  a  reasonable  period  pritTr  to  sucb 
discharge,  as  set  forth  above,  such  teacher  may  be  dismissed  under  the 
provisions  of  Section  4  of  the  1937  Act;  but  such  necessity  to  decrease 
the  number  of  permsinent  teachers  would  not  seem  to  exist  while  non- 
permanent  teachers  are  retained  in  such  service. 

COUNTY  SCHOOL  OFFICEKS  AND  PERSONNEL 

May  31,  1941  .—041-300. 

TEACHERS— EMPLOYMETNT  UNDER  TENURE  ACT 

QUESTION:  Has  a  teacher,  who  during  her  probationary  period 
serves  one  or  two  years  in  two  or  more  districts,  secured  tenure  in  one 
of  those  districts,  or  has  secured  tenure  in  the  county?  If  the  trustees 
of  the  last  district  in  which  she  served  refuse  to  recommend  her  appoint- 
ment, can  the  ccrunty  board  force  the  trustees  of  that  district  to  accept 
that  teacher,  although  she  has  not  served  her  full  probationary  period 
in  that  district? 

To  Honorable  Colin  English,  Superintendent  of  Public  Instruction: 

The  Teachers  Tenure  Act  in  effect  in  Hillsborough  County  is  Senate 
Bill  No.  43,  which  was  enacted  by  the  present  session  of  the  State  Legis- 
lature, and  became  a  law  on  May  5,  1941.     Sectlm  1  of  that  Act  reads 

in  part  as  follows: 

"The  term  'public  schools,'  as  used  in  this  Act,  shall  be  deemed  to 
embrace  any  public  school  of  Hillsborough  County,  Florida,  or  of  any 
special  tax  school  district  therein,  or  maintained  in  part  by  said  County 
and  in  part  by  any  special  tax  school  district  therein.  .  .  . 

"The  term  'probationary  period  of  employment.'  as  used  in  this  Act, 
shall  be  deemed  to  refer  to  and  include  the  duration  of  employment  of 
any  teacher  in  the  public  schools  antecedent  to  the  completion  of  em- 
ployment of  such  teacher  in  the  public  schools  of  Hillsborough  County. 
Florida,  extending  through  a  period  of  three  consecutive  years  for  the 
school  term  therein,  whether  such  period  shall  have  been  completed 
before  or  shall  be  completed  subsequent  to  the  enactment  of  this  law;  .  .  ."* 

Section  3  of  this  Act  provides  : 

"After  the  completion  of  a  probationary  period  of  employment 
without  discharge,  whether  such  period  shall  have  been  completed  before 
or  shall  be  completed  subsequent  to  the  enactment  of  this  law,  such 
teachers  as  have  completed  such  probationary  period  of  employment 
and  have  heretofore  or  shall  hereafter  be  re-employed,  shall  continue  In 
the  service  in  which  they  are  so  employed  without  reduction  in  their 
compensation,  during  good  behavior  and  efficient  and  comjietent  service, 
and  shall  not  be  discharged  or  demoted  except  for  one  or  more  of  the 
causes  specified  in  Section  4  of  this  Act,  after  notice,  hearing,  and  a 
flnd^g  of  the  existence  of  one  or  more  of  such  causes  as  hereinafter 
provided  for.  No  teacher  shall  lose  his  or  her  rights  conferred  by  this 
section  on  account  of  any  leave  of  absence  granted  such  teacher  In 
writing  by  the  County  Board  of  Public  Instruction  of  said  County." 
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This  Act,  insofar  as  the  present  questions  are  concerned,  is  sub- 
stantially similar  to  the  teachers  tenure  Act  In  Orange  County  (Chapter 
18743,  Laws  of  Florida,  Acts  of  1937),  which  latter  Act  was  interpreted 
by  the  Florida  Supreme  Court  in  State  ex  rel,  Qlover  v.  Holbrook,  129 
Fla.  241,  176  So.  99,  in  the  decision  of  which  case  the  Court  appears  to 
have  disposed  of  the  questions  involved  here. 

In  that  case  one  J.  R.  Glover  had  been  employed  as  a  teacher  in 
the  public  schools  of  Orange  County  for  ten  years  consecutively.  From 
September,  1933,  to  September,  1935,  he  served  as  principal  and  teacher 
of  the  Winter  Garden  Orange  County  Elementary  School,  which  school 
is  in  the  seventh  school  district  of  that  County;  and  from  September, 
1935,  to  June,  1937,  he  served  as  principal  of  the  Pine  Castle  Orange 
County  E3ementary  and  Junior  High  School,  which  school  is  in  the 
twelfth  district. 

On  June  10,  1937,  the  Orange  County  Teachers  Tenure  Act  became 
effective.  On  or  about  June  27,  1937,  the  trustees  of  the  Special  Tax 
School  District  No.  12  of  Orange  County  refused  to  nominate  Glover  to 
the  Board  of  Public  Instruction  of  the  County  as  principal  of  the  Pine 
Castle  School,  but  nominated  in  his  stead  one  Perkins,  On  June  27, 
1937,  the  Board  of  Public  Instruction  approved  the  nomination  of  Perkins, 
and  Glover  was  thereby  discharged  from  the  service  of  the  Public  Schools 
of  Orange  County,  Glover  brought  a  proceeding  in  mandamus  against 
the  trustees,  and  a  similar  proceeding  against  the  members  of  the  Board 
of  Public  Instruction.  The  command  of  the  alternative  writ  against  the 
trustees  of  the  district  was  that  they  nominate  Glover  to  the  position  as 
principal  of  the  Pine  Castle  School.  The  command  of  the  alternative 
writ  against  the  members  of  the  Board  of  Public  Instruction  was  that 
they  forthwith  appoint  Glover  to  the  position  of  principal  of  the  Pine 
Castle  School,  or  else  transfer  him  to  another  school  in  Orange  County 
in  a  position  of  equal  rank  with  that  enjoyed  by  him  at  the  Pine  CEistle 
School.  The  Supreme  Court  said  that  this  command  was  justified  by 
the  provisions  of  the  special  Act  if  the  Act  was  valid.  The  Court  in  its 
final  ruling  held  that  a  peremptory  writ  should  be  issued  against  the 
members  of  the  Board  of  Public  Instruction  in  line  with  the  command 
of  the  alternative  writ.  The  Court  also  in  effect  held  that  the  trustees 
should  be  commanded  to  comply  with  the  alternative  writ. 

In  the  opinion  the  Court  discussed  the  questions  propounded  in  your 
letter,  saying: 

"One  of  these  questions  concerns  the  probationary  period  of  em- 
ployment; that  is,  whether  the  relator  must  have  served  for  three  years 
consecutively  in  the  Pine  Castle  School  in  order  to  come  within  the  terms 
of  the  special  Act.  As  above  set  forth,  the  relator  had  served  lor  the 
past  two  years  as  principal  of  the  Pine  Castle  School,  and  just  previously 
to  that  had  served  for  two  years  as  principal  of  the  Winter  Garden  School 
in  said  county.  In  view  of  these  provisions  of  sections  1  and  3  of  said 
act,  above  outUned,  we  think  the  relator  had  served  the  term  of  proba- 
tionary employment  required  by  the  act  necessary  to  give  him  the 
benefit  of  the  protection  to  re-employment  and  reappointment  provided 
by  section  3  of  the  act." 

The  Court  further  said: 

"It  will  thus  be  seen  that  this  act.  which  is  limited  by  its  terms  to 
Orange  County,  makes  certain  radical  limitations  upcn  the  powers  of 
nomination  vested  in  the  trustees  of  special  school  districts  and  the 
powers  or  appointment  and  employment  vested  in  the  County  Board  of 
Public  Instruction  by  the  provisions  of  secticn  710  of  the  Compiled  Gen- 
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eral  Laws.  It  is  true  that  notwithstanding  this  special  statute  the  trus- 
tees of  school  districts  In  Orange  County  stlU  have  the  empty  power  to 
nominate  to  the  County  Board  of  Public  Instruction  teachers  lor  all 
schools  within  the  special  district,  but  under  the  special  act.  If  a  teacher 
In  any  one  of  such  schools  has  served  three  years,  the  probationary  period 
of  employment  provided  fn  the  act.  the  trustees  are  compelled  to  nomi- 
nate him.  or  her.  provided  such  teacher  has  not  forfeited  such  right  and 
the  broad  discretion  theretofore  vested  in  such  trustees  is  to  that  extent 
taken  away.  Likewise,  the  Board  of  Public  Instruction  is  compelled  to 
reappoint  and  re-employ  a  teacher  who  has  completed  the  probBtlonary 
pexiod  referred  to,  and  who  has  not  been  demoted  or  discharged  for 
cause  as  provided  in  the  act,  and  to  that  extent  the  broad  discretion 
vested  In  the  County  Board  of  Public  Instruction  of  Orange  County,  and 
which  discretion  Is  by  the  general  law  vested  In  the  boards  of  pubhc 
instruction  of  all  the  other  counties  In  the  State,  Is  to  that  extent  limited 
or  taken  away." 

Under  the  holding  of  the  Court  in  the  above  case,  it  would  seem 
that  a  teacher  who  during  her  probationary  period  serves  one  ut  two 
years  in  two  or  more  districts,  has  secured  tenure  In  the  district  In 
which  she  Is  serving,  and  has  also  secured  tenure  in  the  County. 

Similarly,  the  trustees  of  the  district  In  which  such  teacher  Is  serving, 
cannot  refuse  to  recommend  her  re-apjxiintment,  merely  because  she 
has  not  served  her  full  probationary  period  in  that  district. 

In  your  letter  you  also  mention  that  there  seems  to  be  a  conflict 
between  the  provisions  of  this  law  and  the  law  which  gives  authority 
to  recommend  teachers  and  requires  the  County  Board  to  appoint  the 
teachers  so  recommended.  Where  such  a  conflict  exists,  the  local  Act 
recently  passed  applicable  to  Hillsborough  County  wlU  prevail, 

COUNTY  SCHOOL  OfTICEftS  AND  PERSONNEL 

October   IB.  1942,-042-403. 

TEACHERS— EMPLOYMENT  UNDER   TWENTY    YEARS   OP  AGE 

QUESTION;  Under  emergency  conditions  is  the  State  Superin- 
tendent of  Pubhc  Instruction  permitted  by  SS503  and  523  School  Code, 
!ij)231.03  and  231.23.  Florida  Statutes  1941,  In  his  discreiion  to  award 
emergency  certificates  to  persons  who  have  not  attained  the  age  of 
twenty  years? 

To  Honorable  CMn  English.  State  Superintendent  o/  Public  InMtruction: 

The  purposes  of  the  School  Code  as  expressed  In  the  Act  are  as 
follows: 

1103 — "It  is  the  purpose  of  the  Florida  School  Code  lo  provide  for 
the  organization,  establishment,  operation,  maintenance,  and  support  at 
the  State  System  of  Public  Education." 

1201— "It  Is  the  purpose  of  the  State  Plan  for  Public  Education  to 
insure  the  establishment  of  a  State  system  of  schools,  courses,  classes 
institutions,  and  services  adequate  to  meet  the  educational  ne^ls  of  all 
citizens  of  the  State."     (Emphasis  supplied.) 

The  purpose  of  the  Legislature  lo  insure  the  operation  and  main- 
tenance of  schools,  further  affirmatively  appears  by  1522  School  Code 
wherehi  it  provides  for  Issuance  of  special  certificates,  and  by  1523  wfiich 
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provides  for  issuance  erf  emergency  certificates  where  there  Is  no  cCTttft- 
cated  person  available  to  fill  a  position. 

In  £3  OS  of  the  Code,  which  speclflcaUy  provides  for  the  duties  and 
responsibilities  of  the  State  Board  of  Education  in  the  administration 
of  the  Act,  Par,  20  authorizes  said  Board: 

"To  prescribe  such  tninltnnm  standards  and  rules  and  reKUlations 
as  are  required  by  law  or  as  are  recommended  by  the  State  Siiperin- 
tendent  in  accordance  with  the  provisions  of  Article  3,  Section  317,  sub- 
section (20)  of  this  Chapter,  and  as  it  may  find  desirable  to  aid  in 
carrying  out  the  purposes  and  objectives  of  the  School  Code." 

and  Par.  23  authorizes  said  Board: 

"To  assume  such  other  responsibilities  and  to  exercise  such  other 
powers  and  perform  such  other  duties  as  may  be  assigned  to  it  by  law 
or  as  it  may  find  necessary  to  aid  in  carrying  out  the  purposes  and  ob- 
jectives of  the  School  Code." 

It  Is.  therefore,  my  opinion,  in  view  of  the  general  objectives  and 
purposes  expressed  In  and  for  the  School  Code,  and  §104  thereof,  which 
requires  a  liberal  constniction  of  its  provisions  to  the  end  that  Its  ob- 
jectives may  be  effected  and  public  education  promoted,  when  con- 
fronted with  an  emergency  of  no  available  teacher  of  minimum  ^e, 
that  with  the  approval  of  the  State  Board  of  Education  and  subject  to 
such  regulations  as  the  State  Board  may  adopt  governing  the  same, 
you  may.  under  the  authority  of  and  following  the  procediure  outlined 
by  5231.23,  issue  an  emergency  certificate  to  a  person  less  than  twenty 
years  of  age. 

COUNTY  SCHOOL  OFFICEBS  AND  PEBSONNEL 

December  4,  1941. — 041-676. 

TEACHERS— LEAVE    OP    ABSENCE— COMPENSATION 

QUESTION:  (1)  If  a  classroom  teacher  were  to  be  eligible  for  a 
sabbatical  leave  every  7  years,  could  the  board  of  public  instruction 
legally  pay  the  teacher  on  sabbatical  leave  the  difierence  In  salary  be- 
tween that  of  her  contract  and  $5.00  per  day  paid  to  the  substitute 
teacher? 

C2>  When  a  classroom  teacher  has  eichausted  a  sick  leave  allow- 
ance and  a  substitute  teacher  is  employed,  could  the  board  of  public  in- 
struction pay  to  the  contract  teacher  the  difference  in  salary? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

(1)  Section  539  <1)  of  the  Florida  School  Code,  as  amended  by 
Section  5,  Chapter  20970.  Laws  of  Plorida,   1941,  provides: 

"Extended  leave  for  professional  improvement  may  be  granted  for 
a  period  of  not  to  exceed  one  year  to  any  member  of  the  Instructional 
staff  who  has  served  satisfactorily  and  successfully  in  the  schools  of  the 
county  for  a  period  of  three  or  more  years;  Provided  that  partial  com- 
pensation may  be  authorized  only  when  the  person  has  served  in  the 
county  for  seven  or  more  years." 

This  provision  clearly  contemplates  that  partial  compensation  may 
he  provided  for  a  teacher  on  sabbatical  leave  after  such  teacher  has 
served  In  the  county  for  at  least  seven  years,'  and  a  county  board  of 
public  instruction  could,  in  its  discretion,  fix  the  amount  of  such  partial 
compensation   as  the   difference  between   the  contract   salary   and   the 
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amount  paid  the  suhstitute  teacher.    Your  first  question  should  there- 
fore be  answered  in  the  afflrmatlve. 

(2)     Section  540  (2)   of  the  School  Code  provides: 

"Any  individual  so  employed  shall  receive  full  compensation  for  the 
time  justifiably  absent  on  sick  leave  as  prescribed  in  Sub-sections  tl> 
and  (3)  hereof" 

It  appears  from  this  provision  that  full  compensation  is  provided 
for  the  teacher  on  adck  leave  In  accordance  with  sub-sections  fl)  and  (3) 
of  the  above  section,  but  no  provision  whatever  is  made  for  paying  any 
compensation  to  a  teacher  after  the  sick  leave  allowance  provided  for 
In  sub-section  fl)  has  been  exhausted.  My  opinion,  therefore.  Is  that 
a  county  board  of  public  instruction  has  no  power  to  compensate  a 
teacher  in  any  amotmt  who  is  on  personal  leave  because  of  Illness  after 
such  teacher's  sick  leave  allowance  has  become  exhausted,  and  I  must 
answer  your  second  question  In  the  negative. 


COUNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

July  6.   1942.— 042-337. 

TEACHERS— MILITARY  LEAVE  OP   ABSENCE 

QUESTION:  Is  there  any  provision  in  the  School  Code  or  any  regu- 
lation of  the  State  Board  of  Education  which  provides  that  a  teacher 
may  secure  a  leave  from  the  Instructional  staff  if  he  or  she  has  been 
called  to  a  Civil  Service  duty  in  the  Air  Corps  for  the  duration  of  the 
war? 

To  Hon.  Colin  English.  State  Superintendent  of  Public  Instruction: 

There  is  no  refoilation  of  the  State  Board  of  Education  relating  to 
this  problem,  but  Section  539  of  the  School  Code,  as  amended,  provides 
for  leave  of  absence  to  any  teacher  called  into  "military,  naval  or  other 
service  in  defense  of  his  country."  If  what  you  describe  as  "Civil  Service 
duty"  is  "military,  naval  or  other  service  in  defense"  of  our  country,  then 
such  teacher  would  be  entitled  to  a  leave  of  ateence  under  Section  539  of 
the  School  Code.  This  makes  it  necessary  for  the  county  school  board  to 
determine  as  a  matter  of  fact  whether  the  civil  service  duty  is  of  the 
character  defined  in  this  statute.  I  would  suggest  that  this  Information 
be  obtained  directly  from  the  governmental  or  military  agency  involved. 

COUNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

August  8,  1941.— 041-i40. 

TEACHERS— PENSIONS 

QUESTION:  Chapter  20914,  Acts  of  1941,  which  amends  Chapter 
14782,  Acts  of  1931,  provides  that  a  pension  shall  be  paid  to  the  widow 
from  the  date  of  death  of  her  husband.  In  case  death  was  several  years 
ago,  would  the  widow  be  entitled  to  receive  a  pension  from  the  date  of 
death  or  would  she  be  entitled  to  a  pension  only  from  the  effective  date 
of  the  Act,  or  would  she  be  entitled  to  receive  a  pension  only  from  the 
date  her  application  is  approved? 

Is  the  Act  applicable  to  widows  whose  hiisbands  died  tiefore  the  Act 
became  effective  or  is  it  applicable  only  to  widows  whose  husbands  died 
after  the  Act  became  effective? 
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To  Hon.  Bryan  WUlia.  Actuary,  Teachers'  Retirement  System: 

Section  1  of  Chapter  20914.  reads  in  part  as  follows: 

"When  any  teacher  drawing  pension  under  this  Chapter  shall  die 
leaving  surviving  a  widow  to  whom  such  pensioner  has  been  married  for 
a  continuous  period  of  at  least  ten  years  immediately  prior  to  his  death, 
and  from  whom  no  divorce  is  obtained,  such  widow,  upon  proof  of  mar- 
riage to  and  continuation  of  marriage  for  the  minimum  period  with,  and 
death  of,  her  said  husband,  shall  be  granted  a  pension  payable  from 
the  date  of  the  death  of  her  said  husband,  at  the  same  time  and  rate  as 
other  pensions  paid  under  this  Chapter.  The  Comptroller  is  hereby  au- 
thorized and  directed  to  draw  his  WEirrants  in  payment  of  such  pensions 
so  long  as  such  widow  shall  remain  unmarried  and  continue  to  be  a 
resident  of  the  State  of  Florida,  provided,  however,  that  nothing  herein 
contained  shall  be  so  construed  as  to  allow  such  pension  to  be  paid  to 
any  widow  where  such  widow  of  a  deceased  pensioner  under  this  Act 
receives  a  like  pensic^n  in  her  own  right  as  a  retired  school  teacher." 

In  my  opinion  the  Act  is  applicable  to  widows  whose  husbands  died 
either  before  or  after  the  effective  date  of  the  Act,  but  in  the  case  of  a 
widow  whose  husband  died  before  the  Act  became  effective  such  widow 
would  be  entitled  to  receive  a  pension  only  from  the  effective  date  of  the 
Act. 


COCNTT  SCHOOL  OFFICERS  AND  PE&SOfflSEL 

September  15.  1941.— 041-529. 

TEACHERS— QUALIPICATIONS 

QUESTION:  May  a  County  Board  of  Public  Instruction  prescribe 
qualifications  for  teachers,  such  as  maximum  age  limit  for  teachers, 
which  must  be  observed  by  the  District  Trustees  in  malting  nominations? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

This  question  should  be  answered  in  the  affirmative. 

Section  423  (Sub-section  7)  of  the  Florida  School  Code  authorizes 
the  County  Board  of  Public  Instruction  to  "prescribe  qualifications"  for 
teachers.    Section  504  of  the  Florida  School  Code  provides; 

"The  County  Board  of  any  county  may,  in  addition  to  and  not  in- 
consistent with  qualifications  prescribed  by  law  or  by  regulations  of  the 
State  Board,  prescribe  those  qualifications  for  any  or  all  positions  which. 
in  the  opinion  of  the  County  Board,  will  best  promote  progress  in  the 
pubUc  school  system  of  the  county." 

The  word  "qualifications"  means  "requisites"  when  used  in  the  sense 
Indicated  In  Section  504  of  the  Florida  School  Code.  Accordingly,  the 
specifying  of  a  maximum  age  limit  for  teachers  would  be  the  prescilbing 
of  qualt&cations. 

The  question  arises,  of  course,  as  to  whether  the  prescription  of  a 
qualification  establishing  a  maximum  age  limit,  for  instance  sixty -five 
years,  for  teachers  is  mconsistent  with  qualifications  prescribed  by  law 
or  by  regulation  of  the  State  Board  of  Education.  Investigation  reveals 
that  there  is  no  regulation  of  the  State  Board  of  Education  which  is 
inconsistent  with  such  an  age  limit  qualification. 
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While  the  Teachers  Retirement  Act  provides  for  voluntary  retire- 
ment and  for  termination  of  obligatory  contributions  at  the  age  ol  sixty 
years,  and  does  not  provide  lor  compulsory  retirement  until  the  age  of 
seventy  years  is  reached,  it  Is  na»t  the  purpose  of  this  Act  to  establish  the 
qualifications  of  teachers  and,  therefore,  the  provisions  of  the  Retirement 
Act  should  not  be  Interpreted  as  belns  Inconsistent  with  the  County 
School  Board's  prescription  of  a  maximum  age  Qualiflcatlon. 

A  minimum  age  of  twenty  years  is  established  by  Section  503  of  the 
Florida  School  Code  as  a  qualiflcation  for  teachers,  but  the  establish- 
ment of  a  maximum  age  qualiflcation  is  evidently  left  to  the  soimd  dis- 
cretion of  the  State  Board  of  Education  or  to  the  County  Board  of  Public 
Instruction. 

Section  504  of  the  Florida  School  Code,  providing  that  additional 
qualifications  established  by  the  County  School  Board  must  be  such  as 
will,  in  the  opinion  of  the  Board,  "best  promote  progress  in  the  public 
school  system  of  the  County,"  requires  that  any  qualiflcations  prescribed 
by  the  County  School  Board  must  be  reasonable,  not  arbitrary,  and  not 
adopted  solely  for  the  purpose  of  affecting  a  particular  individual. 

A  former  opinion  of  this  office  makes  clear  that  the  District  School 
Trustees  must  nominate  persons  possessing  qualifications  as  required  by 
regulations  of  the  County  Board  of  Public  Instruction,  since  if  this  were 
not  true,  the  powers  conferred  upon  the  School  Board  to  prescribe  the 
qualiflcations  of  school  employees  could  l>e  nullified.  (Opinion  of  the 
Attorney  General  of  Florida.  February  27,   1940.) 

COUNTT  SCHOOL  OFFICERS  AND  PERSONNEL 

January  7,  1942.— 042-2. 

TEACHERS— REVOCATION   OF    CERTIFICATE 

QUESTION:  With  particular  reference  to  the  case  of  Frank  O. 
Sturchio,  has  the  State  Board  of  Education  the  power  to  revoke  fd) 
cause  certificate  to  teach? 

To  Honorable  Spessard  L.  Holland,  CtuUrman.  State  School  Board: 

To  Honorable  Colin  Eni;lish.  State  Superintendent  of  Public  Inatruction: 

The  Florida  &:hool  Code.  Section  308,  Paragraph  16,  invests  the 
State  Board  of  Education  with  power  to  revoke  teachers'  certificates  to 
be  exercised  as  "authorized  in  the  School  Code."  The  School  Code  per- 
mits the  State  Board  to  exercise  this  power  only  In  cases  where  the 
holder  is  charged  with  having  secured  a  certificate  by  fraudulent  means, 
or  has  proven  to  be  incompetent,  unsuccessful,  or  guilty  of  gross  im- 
morality, or  has  otherwise  violated  any  provisions  of  the  School  Code, 
for  which  the  penalty  of  revocation  of  certjflcate  is  provided,  which  in  my 
opinion  limits  the  revocation  scope  powers  of  the  State  Board  to  the  five 
different  express  cases,  namely: 

(1)  Where  the  holder  is  charged  with  tiaving  secured  the  certificate 
by  fraudulent  means. 

(2)  Where  the  holder  is  charged  with  behig  hicompetent. 

(3)  Where  the  holder  has  proven  to  be  unsuccessful  in  doing  the 
teaching  work. 

(4)  Where  the  holder  Is  guilty  of  gross  immorality. 
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(5>  Where  the  holder  has  otherwise  violated  an;  provisions  of  the 
School  Code,  for  which  the  penalty  of  revocation  is  provided. 

The  enumeration  of  these  grounds  for  revocation  in  the  School  Code 
is  held  to  exclude  revocation  by  the  State  Board  on  any  grounds  other 
than  those  so  enumerated.  It  is  admitted  in  the  Sturchlo  case  that  the 
cause  offered  for  his  cancellation  of  license  is  not  any  one  of  these  five. 

COUNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

February  6,  1942. — 042-56. 

TEACHEKS — REVOCATION    OP    CERTIFICATE 

QUESTION:  Has  the  State  Board  of  Education  the  power  to  revoke 
certificate  to  teach? 

To  Honorable  Colin  English.  State  Superintendent  of  Public  Instruction: 

Mr.  Frank  Sturchlo,  who  Is  allegedly  not  a  citizen  of  the  United 
States,  was  issued  a.  special  teacher's  certiflcate  after  Section  517  of  the 
School  Code  became  effective,  which  section  requires  that  to  be  eligible 
for  a  teacher's  certiflcate  one  must  be  a  citizen  of  the  United  States. 

Such  a  certiflcate.  which  is  in  effect  a  license  to  teach,  may  be  re- 
voked for  any  reason  that  would  have  justified  a  refusal  to  issue  it  in  the 
first  instance  <37  C,  J.  247).  Inasmuch  as  the  power  to  revoke  a  cer- 
tificate on  such  ground  is  not  vested  in  any  other  authority  by  statute. 
it  is  my  opinion  that  such  power  is  vested  in  the  state  superintendent 
of  public  Instruction,  who  is  vested  with  the  authority  to  Issue  teacher's 
certificates,  by  Section  517  of  the  School  Code. 

If,  after  careful  investigation,  you  conclude  that  Mr.  Sturchlo  Is 
not  a  citizen  of  the  United  States,  I  think  that  the  proper  procedure 
would  be  for  you  to  notify  him  that  the  special  certiflcate  Issued  to  him 
Is  suspended  and  that  unless  he  can,  within  a  specified  time,  adduce 
satisfactory  evidence  that  he  is  a  citizen  of  the  United  States,  such 
certiflcate  will  be  revoked  absolutely. 

COUNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

December  7.  1B42. — 042-547. 

TEACHERS — REVOCATION    OF    CERTIFICATE 

QUESTION:  May  the  State  Board  of  Education  revoke  the  certifi- 
cate of  a  teacher  who  leaves  his  position  and  subsequently  resigns  with- 
out permission  or  approval  from  the  county  superintendent  or  the  county 
board  of  public  Instruction  during  the  term  covered  by  his  contract? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  528  School  Code  provides:  "Any  certificate  may  be  revoked 
by  the  State  Board,  after  a  hearing  .  .  .  provided  that  it  be  made  to 
appear  to  the  State  Board  that  the  holder  has  secured  the  certiflcate 
by  fraudulent  means,  has  proved  to  be  incompetent,  unsucessful,  or 
guilty  of  gross  Inunorsillty,  or  has  otherwise  violated  any  provisions 
of  the  School  Code  for  which  the  penalty  of  revocation  of  certiflcate  is 
provided." 

Section  308  (16)  School  Code  provides  it  is  the  duty  and  responsi- 
bility of  the  State  Board  "to  revoke  for  cause  the  certificate,  permit  or 
license  Issued  to  any  teacher  .  ,  .,"  after  notice  in  writing  to  the  holder 
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of  the  certificate  of  the  charges  brought,  and  an  opportunity  given  to 
be  heard  in  his  own  defense. 

Under  Section  509  (1)  School  Code  it  is  the  duty  of  a  teacher  to 
"teach  efBclently  and  faithfully,"  The  several  provisions  of  the  Code 
relating  to  leave  of  absence,  approval  for  which  Is  required  by  the  county 
superintendent,  and  the  authority  of  the  county  board  to  rcRUlate  such 
leaves  (1539,  £540,  S542  and  §543),  clearly  indicate  the  importance  given 
by  the  law  to  attendance  by  a  teacher. 

Further,  it  is  the  duty  of  the  teacher  to  cooperate  with  school  oflB- 
clals  in  the  enforcement  of  school  laws  and  state  and  county  regulations 
(S509<7))  and  to  cimform  to  all  rules  and  regulations  of  the  county  board 
(1509  (9))  and  to  fulfill  the  terms  of  the  contract  of  employment 
(S509  (13)). 

In  accepting  and  acting  under  a  certificate  the  teacher  accepts  and 
agrees  to  the  statutory  provisions  relating  to  revocation  thereof. 

The  conduct  of  one  who  leaves  his  teaching  position  without  notice 
or  without  permission  or  approval  of  the  comity  superintendent  or  the 
county  board  in  violation  of  the  aforementioned  sections,  is  not  In 
accordance  with  the  general  purposes  of  the  School  Code  to  insure  the 
maintenance  of  schools,  courses,  classes  and  services  adequate  to  meet 
the  educational  needs  of  the  state,  and  may  constitute  "cause"  for  revo- 
cation of  the  teacher's  certificate. 

The  duty  of  the  county  superintendent  to  recommend  the  revoking 
of  any  certLflcate  for  good  cause  (§433  (21))  and  the  duty  of  the  state 
superintendent  under  1317  (16)  to  recommend  the  revocation  of  a 
certificate  for  cause  based  on  evidence  assembled,  indicate  that  "good 
cause"  is  not  limited  to  the  specific  matters  mentioned  in  1528  as  a  basis 
for  revocation. 

Xt  is  my  opinion  that  the  State  Board  of  Education,  after  giving 
written  notice  of  at  least  ten  days  to  the  holder  of  the  certificate  with 
a  statement  of  the  chaiges  against  him,  and  after  giving  him  an  op- 
portunity to  be  heard  in  his  own  defense,  may  revoke  the  certificate  of 
a  teacher  who  leaves  his  position  without  permission  or  approval  from 
the  coimty  superintendent  or  compliance  with  the  rules  and  regulations 
of  the  county  board  gCFveming  leaves  of  absence,  on  his  failure  to  show 
good  cause  for  leaving  his  teaching  position  and  his  failure  to  comply 
with  above  cited  laws. 


COVNTT  SCHOOL  OFFICEKS  APII>  PEBSONNCL 

February  5,  1942.— 042-70. 

TEACHERS-^ICK   LEAVE— COMPUTED 

QUESTION:  <1)  Is  a  county  school  board  requirwi  to  pay  a 
teacher  for  sick  leave  earned  during  the  period  prescribed  in  the  law  in 
scjme  county  other  than  the  county  in  which  he  is  teaching,  or  is  this 
optional  with  the  board  of  the  county  in  which  the  teacher  is  located? 

1 2)  May  a  teacher  be  paid  for  all  cumulative  leave  earned  Jn 
counties  other  than  the  one  In  which  he  Is  teaching,  or  does  the  pro- 
vision that  half  of  the  cumulative  leave  must  be  earned  in  the  same 
county  mean  that  a  teacher  cannot  be  paid  for  a  larger  amount  of 
cumulative  leave  earned  in  other  counties  than  the  amount  earned  in 
the  county  in  which  he  is  teaching? 
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<3)  If  a  teaclier  has  earned  and  not  used  five  days  of  cumulative 
leave  in  a  county  in  which  he  is  teaching  and  ten  days  in  other  counties, 
would  he  be  entitled  to  be  paid  for  a  maximum  of  fifteen  days  of  sick 
leave  during  the  year? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

(1)  Section  540  of  the  School  Code  provides  that  "any  member  of 
the  instructional  staff  employed  in  public  schools  of  the  State  who  is 
unable  to  perform  his  duty  in  the  school  because  of  illness  .  .  .  shall  be 
granted  leave  of  absence  for  sickness  by  the  County  Superintendent,  or 
by  someone  designated  in  writing  by  him  to  do  so."  The  amount  of 
such  leave  and  its  accumulation  are  precisely  prescribed. 

This  language  indicates  that  there  is  no  option  regarding  the  al' 
lowance  of  sick  leave  and  that  the  county  school  board  must  pay  a 
teacher  for  sick  leave  taken  even  though  part  of  such  sick  leave  may 
have  been  earned  in  another  county,  providing  the  amount  does  not 
exceed  that  prescribed  in  Section  540  of  the  School  Code,  which  is 
further  elaborated  in  my  answer  to  your  second  and  third  questions 
herein. 

(2)  Section  540  of  the  School  Code,  after  providing  for  the  ac- 
cumulation of  sick  leave,  states  that  "at  least  half  of  this  cumulative 
leave  must  be  established  within  the  same  county  school  system." 

In  my  opinion,  the  word  "same"  in  this  provision  refers  to  the 
county  school  system  in  which  the  teacher  is  teaching  at  the  time  the 
sick  leave  is  claimed.  The  only  object  of  such  a  provision  would  seem 
to  be  to  protect  the  county  board  against  being  liable  for  a  large  accu- 
mulation of  sick  leave  on  the  part  of  a  teacher  who  has  recently  joined 
the  school  system  of  that  county. 

Accordingly,  my  opinion  is  that  a  teacher  cannot  be  paid  for  a 
larger  amoimt  of  cumulative  leave  earned  in  other  coimties  than  the 
amovmt  earned  in  the  county  in  which  such  teacher  is  teaching.  I  wish 
to  add,  however,  that  inasmuch  as  Section  540  of  the  School  Code  pro- 
vides t]jat  each  member  of  the  instructional  staff  shall  be  entitled  to 
not  more  than  five  days  of  sick  leave  during  any  year,  which  shall  be 
cumulative,  and  inasmuch  as  such  sick  leave  may  be  taken  at  any  time 
after  the  l>eginning  of  the  school  year,  it  is  my  opinion,  for  the  purposes 
of  this  section,  that  a  teacher  accum\ilates  five  days  of  sick  leave  as  soon 
as  the  school  year  begins.  Hence,  if  such  teacher  has  a  sufQcient  accu- 
mulation of  sick  leave  before  coming  to  the  present  county,  such  teacher 
could,  during  the  first  year,  claim  ten  days  of  sick  leave,  including  the 
five  days  earned  in  the  county  in  which  such  teacher  is  now  teaching, 
but  no  moi'e. 

<3)  In  accordance  with  my  answer  to  the  second  question,  if  a 
teacher  has  accimiulated  only  five  days'  leave,  including  the  current 
year,  in  the  county  in  which  such  teacher  is  teaching,  the  teacher  would 
be  entitled  to  only  five  days  of  the  leave  accumulated  in  other  counties, 
or  a  total  of  ten  days. 

Obviously,  as  a  teacher  accumulates  more  sick  leave  in  the  county 
in  which  the  teacher  is  now  teaching,  such  teacher  will  be  entitled  to  a 
greater  amount  of  sick  leave  accumulated  in  other  counties,  provided 
that  not  more  than  twenty  days'  sick  leave  will  be  recognized,  and  pro- 
vided that  sick  leave  credit  may  not  be  claimed  later  than  the  third 
year  after  being  earned,  as  prescribed  in  Section  540  of  the  School  Code. 
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COUNTY  SCHOOL  OFFICERS  ANI>  PERSONNEZi 

February  25,  1&42. — 042-S6. 

TEACHERS— SICK   LEAVE—COMPUTED 

QUESTION:     (1)     Is  sick  leave  ever  cumulative  for  prior  years  other 

than  just  the  preceding  three  years? 

(2)  How  many  days  sick  leave  would  a  teacher  be  entitled  to  in 
1940  who  had  not  claimed  any  sick  leave  in  1933-34,  1934-35,  and  1935- 
36,  but  had  claimed  three  days  in  1936-37,  no  days  in  1937-38,  and  one 
day  in  1938-39? 

(3)  To  how  many  sick  days'  leave  would  a  teacher  t>e  entitled  dur- 
ing 1939-40  who  had  claimed  no  days  in  1934-35,  none  in  1935-36,  three 
in  1936-37,  ten  in  1937-38,  and  seven  in  1938-39? 

To  Honorable  CoUn  English,  State  Superintendent  of  Public  Instruction: 

(1)  Since  sick  leave  can  be  accumulated  for  a  total  of  four  years 
only,  including  the  current  year,  when  sick  leave  is  claimed  it  should  be 
deducted  by  beginning  with  the  earliest  year  of  years  of  the  accumulation. 

(2)  The  teacher  had  not  claimed  any  sick  leave  in  1933-34,  1934- 
35,  1935-36,  but  claimed  three  days  in  1936-37,  none  in  1937-38  and  one 
day  in  1938-39.  Assuming  that  this  teacher  began  teaching  in  1933,  or 
had  accumulated  no  sick  leave  prior  thereto,  such  teacher  would  have 
been  entitled  to  a  total  of  twenty  days  of  sick  leave  in   1939-40. 

C3)  The  teacher  claimed  no  sick  leave  in  1934-35  and  1935-36.  but 
claimed  three  days  in  1936-37,  ten  days  in  1937-38  and  seven  days  in 
1936-39.  Assuming  that  this  teacher  began  teaching  in  1934.  or  had 
accumulated  no  sick  leave  prior  thereto,  such  teacher  would  have  been 
entitled  to  ten  days  of  sick  leave  for  the  year  1939-40.  Had  such  teacher 
been  teaching  prior  to  1934  and  claimed  no  sick  leave  during  the  year 
1933-34,  the  teacher,  under  these  same  circumstances,  would  have  been 
entitled  to  thirteen  days'of  sick  leave  for  the  year  1939-40. 

If  a  teacher  had  taught  for  four  successive  years  prior  to  and  in- 
cluding the  year  1938-39  without  absence  on  account  of  illness,  with  the 
year  1938-39  he  would  have  accumulated  twenty  days  of  sick  leave.  If 
he  was  absent  on  sick  leave  five  days  in  1939-40,  at  the  beginning  of  the 
year  1941-42  he  would  still  be  entitled  to  twenty  days'  sick  leave  since 
the  five  days  during  which  he  was  absent  In  1939-40  should  have  been 
charged  against  the  year  1936-37.  If  he  was  abent  ten  days  on  sick 
leave  1940-41,  at  the  beginning  of  the  year  1941-42  he  stOl  would  have 
been  entitled  tto  fifteen  days  of  sick  leave  because  the  ten  days  of  ab- 
sence in  1940-41  would  have  been  charged  against  the  years  1937-38  and 
1938-39. 


COUNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

May  10,  1941.— 041-250. 

TEACHERS — TRANSFER 

QUESTION:  (1)  Under  Section  433  (7-h)  of  the  School  Code 
f Chapter  19355,  Laws  of  Florida,  Acts  of  1939) ,  can  a  transfer  of  teachers 
between  schools  within  the  district  be  made  upon  recommendation  of  the 
county  superintendent,  and  with  the  approval  of  the  county  board,  with- 
out obtaining  the  consent  of  the  trustees? 
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(2)  Must  the  consent  of  the  trustees  of  the  district  to  which  the 
tra.cher  is  to  be  transferred  be  obtained,  if  it  is  proposed  to  transfer  the 
teacher  to  a  school  in  another  district,  without  the  necessity  of  obtain- 
ing the  consent  of  the  trustees  of  the  district  from  which  the  teacher  is 
to  be  transferred? 

To  Hon.  Colin  English,  Swpsrintendent  of  Public  Instmction: 

Both  questions  should  be  answered  in  the  affirmative. 

Section  433  (7-h)  provides  that  the  county  superintendent  shall  have 
the  duty  to  "recommend  emplcyees  for  transfer  and  to  tranfer  any  em- 
ployee during  any  emergency  and  report  the  transfer  to  the  County 
Board  at  its  next  regular  meeting:  Provided  that,  if  the  school  to  which 
the  transfer  is  to  be  made  is  a  district  school  and  is  located  in  another 
district  from  the  one  In  which  the  employee  was  previously  serving,  the 
consent  of  the  trustees  shall  be  obtained,  as  provided  herein,  before  the 
transfer  Is  made;  and  to  recommend  capable  employees  for  promotion 
and  advancement." 

Section  423  (7-h)  provides  that  the  county  board  of  public  instruc- 
tion shall  have  the  power  and  duty  to  "act  on  recommendations  of  the 
County  Superintendent  regarding  transfer  and  promotion  of  any  em- 
ployee, subject  to  the  provisions  of  Article  4  of  this  Chaprter  of  the 
School  Code," 

Section  443,  which  is  found  in  Article  IV  of  the  School  Code,  pro- 
vides that  the  trustees  shall  have  power  to  "consider  recommendations 
of  the  district  supervising  principal  or  the  principals  of  the  schools  in 
the  district  and  the  County  Superintendent  regarding  the  nomination 
of  teachers  and  other  members  of  the  Instructional  staff  and  other  per- 
sonnel to  serve  in  the  district  schools  and  to  make  nominations  for  such 
positions  to  the  County  Board  ..." 

The  intention  of  the  Legislature  seems  to  be  manifest  from  these 
provisions,  that  the  consent  of  the  trustees  of  a  school  district  to  a  trans- 
fer of  teachers  between  schools  is  only  required  when  a  teacher  is  trans- 
ferred into  such  district  from  a  school  outside  of  such  district. 

CHILD  WELFARE 

December  10,  1942.— 042-556, 

SCHOOL  ATTENDANCE  LAW— ENPORCEDMENT 

QUESTION:  Who  has  the  responsibility  in  Florida  for  the  enforce- 
ment of  the  compulsory  school  attendance  law? 

To  Honorable  Spessard  L.  Holland.  Governor: 

School  attendance  is  dealt  with  by  Ch.  232  Fla.  St.  '41  <Ch.  VI,  School 
CodeK  All  children  between  the  ages  of  seven  and  sixteen  years  are 
required  to  attend  school  (S232.01).  Each  parent  of  a  child  within  the 
compulsory  attendance  age  is  responsible  for  the  child's  school  attend- 
ance (S 232. 09);  absence  from  school  must  be  explained  (S 232. 10). 

The  school  attendance  assistant,  if  one  has  been  appointed,  has  the 
duty  of  investigating  unexcused  absences  (S232.1B  (2)  (b)).  If  no  at- 
tendance assistant  is  employed,  the  county  superintendent  exercises  the 
duties  and  powers  of  attendance  assistant ;  and  the  county  superintendent 
is  responsible  for  the  enforcement  of  the  law  (§232.16) , 

Under  direction  of  the  county  superintendent  a  written  notice  shall 
be  given  either  in  person  or  by  registered  mail,  requiring  the  child's  at- 
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tendance  in  school  within  three  days  of  the  date  of  notice.    If  the  notice 

is  disregarded,  the  county  superintendent  shall  Institute  criminal  pro- 
ceedings against  the  parent,  guardian  or  other  person  having  control  of 
the  child  <g232.18  (2)    (c)). 

Court  procedure  and  penalties  are  provided  for  by  S232,19,  paragraph 
5  of  which  further  provides  that  the  proceedings  may  be  begun  by  the 
county  superintendent,  an  attendance  assistant,  the  probation  oflScer  of 
the  county,  an  officer  of  any  court  of  competent  jurisdictitm,  or  by  a, 
duly  authorized  agent  of  the  state  superintendent:  and  paragraph  6  of 
said  section  provides  the  penalties  for  failure  to  comply  with  the  law. 

CHILD  WELFARE 

September  25,   1942 .--042 -4 63. 

SCHOOL    ATTENDANCE    LAW-JURISDICTION    AND    JUVENILE 

COURTS 

QUESTION:  Do  juvenile  courts  have  the  power  to  enforce  penalties 
against  parents  who  refuse  or  fall  to  have  their  children  attend  school 
regularly  as  prescribed? 

To  Honorable  Colin  English.  State  Superintendent  of  Pvblic  Instruction: 

Until  such  time  as  the  legislature  authorizes  and  provides  for  a 
procedure  in  and  by  juiwnlle  courts,  extending  in  Juvenile  courts  consti- 
tutional rights  and  privileges  such  as  the  right  to  trial  by  jury  to  the 
accused,  I  do  not  believe  that  Juvenile  courts  have  authority  to  try  mis- 
demeanors as  defined  in  Paragraph  (6),  sub-paragraph  <a>  of  Section 
619  of  the  present  Florida  School  Code. 

Prosecutions  under  the  provisions  of  Paragraph  (5)  of  Section  619 
may  be  begim  by  the  county  superintendent,  by  an  attendance  assistant, 
by  the  probation  officer  of  the  county,  by  the  executive  cfflcer  of  any  court 
of  competent  jurisdiction,  or  by  a  duly  authorized  agent  of  the  State 
Superintendent,  and  should,  ctf  course,  be  begun  upon  affidavit  charging 
the  offense  and  a  warrant  Issued  by  the  proper  court  such  as  a  J.  P.  or 
County  Judge,  or  upon  information  by  the  prosecuting  officer  of  the 
court  where  the  procedure  in  the  particular  county  or  court  would  permit. 

CHILD  WELFARE 

April  8,  1S42.— 042-162. 

SCHOOL  BUSES— TRAFFIC  REGULATIONS 

QUESTION:  tl)  A  school  bus  Is  approaching  the  place  where 
school  children  are  picked  up  and  unloaded  by  the  bus.  While  approach- 
ing the  stopping  place,  the  bus  driver  displays  his  stop  signal,  said  dis- 
play being  made  some  fifty  or  more  feet  before  getting  to  the  stopping 
place.  While  the  school  bus  is  slowing  down  to  stop  and  while  the  stop 
signal  is  displayed,  a  person  driving  an  automobile  passes  the  school 
bus.  Can  the  driver  of  the  automobile  be  prosecuted  under  Section  804 
of  the  Florida  School  Code,  for  a  violation  thereof  when  the  facts  set 
forth  above  exist?  In  other  words,  does  a  motorist  have  to  stop  when 
he  sees  a  stop  signal  displayed  by  the  driver  of  the  school  bus,  even 
though  the  bus  is  in  motion  as  shown  above? 

(2)  A  school  bus  has  stopped  to  imload  children,  has  his  stop 
sign  displayed.  A  motor  vehicle  passes  the  bus  while  unloading  the 
children.  When  the  vehicle  passes  it  goes  so  fast  that  the  driver  of  the 
bus  cannot  recognize  the  driver,  but  gets  the  Ucense  number  of  the 
vehicle  as  it  passes.    The  bus  driver  then  gets  the  name  of  the  owner 
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of  the  motor  vehicle  that  passed  him,  but  does  not  know  whether  or 
not  It  was  the  owner  who  was  driving  the  vehicle  at  the  time  the  school 
bus  was  passed.  Can  the  bus  driver  prosecute  the  owner  for  passing  his 
bus  and  identify  the  owner  merely  by  having  the  license  number?  In 
other  words,  is  the  owner  of  a  motor  vehicle  responsible  for  the  viola- 
tions of  the  motor  laws  by  his  motor  vehicle  when  not  acttially  operating 
or  driving  same  himself,  the  only  identification  being  by  the  license 
number  which  designates  the  owner  and  can  be  obtained  from  the  Motor 
Vehicle  Department? 

To  Hon.  Colin  English.  State  Superintendent  of  Public  Instruction: 

(1)  Section  804  of  the  Florida  School  Code  provides: 

"Any  person  using,  operating,  or  drivtag  a  motor  vehicle  upon  or 
over  the  roads  or  highways  of  the  State  of  Florida,  upon  approaching 
any  school  bus  used  in  transporting  school  pupils  to  or  from  school, 
while  such  bus  is  stopped  upon  the  roads  or  highways  of  the  State,  is 
hereby  required  to  bring  such  motor  vehicle  to  a  full  stop  before  passing 
such  school  bus:  Provided  that  said  bus  is  properly  identified  by  being 
painted  orange  color  with  the  words  'school  bus'  on  front  and  back  in 
black  letters  at  least  four  Inches  high.  If  a  stop  signal  which  meets 
standard  requirements  prescribed  by  the  State  Board  shall  be  displayed 
from  the  bus,  said  signal  shall  be  due  warning  to  the  driver  of  any  ap- 
proaching vehicle  that  children  may  be  on  the  highway  and  such  vehicle 
shall  not  pass  the  school  bus  until  the  signal  has  been  withdrawn.  Any 
person  failing  to  comply  with  the  requirements  of  this  Section  or  violat- 
ing any  of  the  provisions  hereof  shall  be  deemed  guilty  of  a  misdemeancn- 
and  upon  conviction  thereof  shall  be  pimished  by  a  fine  not  to  exceed 
three  hundred  dollars  ($300.00)  or  by  imprisonment  in  the  county  jail 
not  to  exceed  ninety  days,  or  by  both  fine  and  Imprisonment  in  the  dis- 
cretion of  the  court." 

The  first  sentence  of  this  statute,  including  the  proviso,  relates  to 
passing  a  school  bus  which  has  stopped.  The  second  sentence  requires 
traffic  to  stop  whenever  a  school  bus  (Usplays  a  stc^  signal  meeting  the 
standard  requirements  prescribed  by  the  State  Board  of  Education.  The 
second  sentence  is  not  a  part  of  the  proviso  of  the  first  sentence  and 
Is  not,  therefore,  restricted  only  to  a  bus  which  has  stopped.  In  my 
CTPinlon,  therefore,  traffic  must  stop  when  such  a  signal  is  displayed,  even 
though  the  bus  has  not  come  to  a  full  stop.  Accordingly,  the  driver  of 
an  automobile  under  the  circumstances  you  describe  would  be  subject  to 
prosecution  under  this  statute  if  the  signal  displayed  is  one  meeting  the 
standard  requirements  prescribed  by  the  State  Board  of  Education. 

(2)  Neither  at  common  law  nor  by  statute  is  there  any  basis  for 
subjecting  a  person  in  such  circumstances  to  criminal  liabiUty  simply  be- 
cause of  his  ownership  of  an  automobile  with  which  a  violation  of  the 
law  takes  place.  Other  evidence  would  have  to  be  adduced  in  order  for 
prosecution  to  be  successful.  In  my  opinion,  therefore,  your  second 
question  must  be  answered  in  the  negative. 

SCHOOL  PLANT 

November  17,  1941.— 041-651. 

SCHOOL  BUILDINGS— ADVERTISING  AND  CONTRACTINO  FOR 

IMPROVEMKNTS 

QUESTION:  Section  931  of  the  Florida  School  Code  relating  to 
advertising  for  bids  and  awarding  of  contracts  for  buildings  or  improve- 
ments, provides:  ".  .  .  after  plans  for  the  work  have  been  approved  by 
the  State  Superintendent,  the  County  Board,  after  advertising  the  same 
in  the  manner  prescribed  by  law,  shall  award  the  contract  for  such 
building  or  improvements  to  the  lowest  responsible  bidder."     The  State 
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Superintendetit  uf  Public  Instiuction  has  been  proceeding  Ui>on  the  as- 
s^unption  that  "In  the  manner  prescribed  by  law"  as  provided  In  said 
section,  refers  to  Section  2191,  C.  G.  L.  1927. 

Is  this  assumption  correct?  Mtist  a  definite  number  of  days  elapse 
between  the  first  and  second  advertising?  Must  any  specified  time 
elapse,  after  the  second  advertising,  before  bids  may  be  opened? 

To  Hon.  CoMn  English,  State  Su7>enntendent  of  Priblic  Instruction: 

"...  after  plans  for  the  work  have  been  approved  by  the  State 
Superintendent,  the  County  Board,  after  advertising  the  same  in  the 
manner  prescribed  by  law,  shall  award  the  contract  far  such  building 
or  improvements  to  the  lowest  responsible  bidder." 

Your  assumption  regarding  Section  2191,  C.  G.  L.  1927  is  not  correct. 
That  statute  relates  only  to  contracts  entered  into  by  the  boafd  of  county 
commissioners  and  is  not  a  statute  of  general  application  any  more  than 
are  similar  statutes  relating  to  the  Board  of  Commissioners  of  State  In- 
stitutions, the  State  Road  Department,  or  other  agencies. 

The  phrase  "in  the  manner  prescribed  by  law"  In  Section  931  of 
the  School  Code  can  have  reference  only  to  the  general  statute  defining 
the  type  of  newspaper  in  wliich  a  legal  advertisement  may  appear.  Sec- 
tion 4901,  C.  O.  L,  1927,  to  the  general  statute  concerning  uniform  affi- 
davits for  proof  of  publication  of  official  public  notices,  which  is  Chapter 
19290,  Laws  of  Florida  1939,  and  to  the  rate  chargeable  for,  and  the  size 
type  used  in,  official  notices,  as  prescribed  by  Chapter  20264.  Laws  of 
Florida,  1941. 

Since  these  general  statutes  do  not  contain  any  provision  relating 
to  the  numt>er  of  times  a  legal  notice  must  be  published,  my  opinion  is 
that  a  single  publication  of  an  advertisement  under  Section  931  of  the 
School  Code  would  be  adequate. 

Inasmuch  as  the  object  of  Section  931  cf  the  School  Code  Is  to 
obtain  open  and  fair  consideration  by  the  county  school  board  of  all  bids 
submitted  by  all  persons  desiring  to  submit  a  bid,  the  Legislature  in  enact- 
ing this  provision,  must  have  contemplated  that  a  reasonable  time  wcnUd 
elapse  t>etwaen  the  date  of  the  advertisement  and  the  opening  of  the 
bids  submitted,  in  order  to  allow  prospective  bidders  sufficient  time  for 
preparation  of  bids. 

Section  307  (2)  of  the  Florida  School  Code  provides  that  the  State 
Board  of  Education  shall  adopt  and  prescribe  all  needfiU  rules  and  regu- 
lations lor  the  proper  enforcement  and  the  carrying  out  of  the  School 
Code,  Accordingly,  the  State  Board  of  Education  may  provide  the  de- 
tailed procedure  for  advertising  for  bids  which  must  harmonize,  of  course, 
with  Section  931  of  the  School  Code  and  the  statutes  mentioned  above. 
The  State  Board  of  Education  may,  for  instance,  prescribe  the  number 
of  times  that  an  advertisement,  under  Section  931  of  the  School  Code, 
should  be  published,  and  it  may  also  provide  for  the  period  of  time  that 
must  elapse  between  the  last  publication  of  such  advertisement  and  the 
opening  of  the  bids  submitted  pursuant  thereto. 

SCHOOL  PLANT 

April  IS.  1941.— 041-203. 

,      SCHOOL  SITES— SALE   OP  LIQUOR 

QUESTION:  When  a  school  located  in  Key  West,  Florida,  is  on 
property  owned  by  the  Cuban  Oovemment  and  all  the  teachers  are  paid 
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by  the  Cuban  Government,  with  the  exception  of  one,  who  is  paid  by 
Monroe  County  under  a  special  act  of  the  legislature,  can  a  license  be 
issued  for  the  selling  of  liquor  to  a  place  of  business  operating  nearer 
than  three  hundred  feet  to  such  school  site? 

To  Hon,  E.  W.  Scarborough,  Director,  Beverage  Department: 

We  have  agreed  that  the  Beverage  Act  is  not  involved,  but  that 
Section  922  of  Chapter  19355,  General  Laws  of  Florida,  Acts  of  1939, 
known  as  the  School  Code,  must  be  taken  Into  consideration,  because 
the  Beverage  Department  cannot  issue  a  license  that  would  be  in  viola- 
tion of  any  of  the  laws  of  the  State  of  Florida.  The  above  referred  to 
Section  of  the  School  Cwie  provides: 

"No  place  at  which  liquors  are  sold,  gambling  devices  are  provided, 
or  other  features  classed  under  regulations  of  the  State  Board  as  detri- 
mental to  the  moral  or  physical  welfare  of  children  shall  be  located  nearer 
than  three  hundred  feet  to  any  school  site." 

The  School  Code  by  Sub-section  8  of  Section  118  of  Chapter  19355, 
supra,  defines  the  word  "school"  as  follows; 

"A  school  is  an  organization  of  pupils  for  Instructional  purposes 
into  classes  or  grades  at  any  school  center  on  an  elementary,  a  high  or 
secondary  school,  or  other  public  school  level  approved  by  and  under 
regulations  of  the  State  Board." 

I  think  it  was  clearly  intended  by  Section  922  of  our  School  Code  to 
protect  and  safeguard  pupils  attending  schools  from  the  effects  of  the 
recognized  evils  of  the  places  mentioned  therein,  and  I  am  of  the  opinion 
that  the  definition  of  a  school  given  in  the  Act  covers  any  school  regard- 
less of  whether  or  not  it  happens  to  be  upon  property  owned  by  a  foreign 
government  so  long  as  the  school  is  operated  "for  instructional  purposes," 
and  constitutes  either  "an  elementary,  a  high  or  secondary  school,"  and 
the  one  you  have  described  certainly  is  within  this  definition. 

I  also  note  that  one  teacher  is  paid  by  Monroe  County  under  a 
special  Act  of  the  Legislature.  The  Legislature  apparently  recognized 
that  this  school  as  such  was  of  some  value  to  the  general  public  of 
Monroe  County;  otherwise,  the  public  funds  of  this  county  would  not  be 
used  to  provide  a  teacher  in  this  school, 

1,  therefore,  am  of  the  opinion  that  this  school  Is  entitled  to  the 
protection  and  benefit  of  any  of  the  laws  ctf  the  State  of  Florida  that 
are  designed  for  that  purpose,  and  hold  that  you  should  not  issue  a 
license  under  the  Beverage  Act  where  the  licensee  would  conduct  a 
place  of  business,  the  location  of  which  would  be  "nearer  than  three 
hundred  feet"  to  such  school  site. 


FINANCE  AND  TAXATION 

March  4.  1941.— 041-111. 

COUNTY    BOARD    OP    PUBLIC    INSTRUCTION— BONDS — LIABIUTy 
FOR  INTEREST  AFTER  MATtTRTTY 

QUESTION:  Is  the  Board  of  Public  Instruction  of  Walton  County 
Uable  for  interest  on  bonds  after  maturity  from  the  date  of  the  original 
rulings  of  the  Attorney  General's  ofQce,  or  from  February  14,  1941,  the 
date  of  issuance  of  opinion  to  A.  N.  Anderson,  Department  of  Public 
Instruction,   DePuniafc  Springs,  Florida? 
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To  -4.  N.  Anderson,  Esquire,  Department  of  Public  Instniction,  DeFuniak 
Springs,  Florida: 

The  date  of  the  tsstmnce  of  our  opinions  can  have  no  effect,  of  course, 
as  to  the  ultimate  question  of  liability  for  interest  after  maturity  of  nego- 
tiable bonds  of  the  Board  ot  Public  Instruction,  for  our  opinions  do  not 
have  the  force  of  law,  but  are  interpretations  of  what  we  believe  to  be 
the  correct  law.  Even  though  a  Board  is  liable  for  such  interest,  the 
right  to  such  interest  may  be  waived  by  the  holder  of  a  bond  If  he  does 
not  insist  upon  the  payment  of  the  interest.  If  he  does  insist  upon  the 
payment  cf  such  interest,  the  Board  cannot  be  legally  required  to  pay 
such  interest  until  the  claim  for  interest  is  reduced  to  judgment. 

This  does  not,  however,  alter  our  view  that  a  Board  of  Public  In- 
struction can  be  made  ultimately  liable  for  interest  after  maturity  on  its 
negotiable  bonds. 

FINANCE  AND  TAXATION 

September  2.  1941.— 041-493. 

COUNTY  BOARD  OP  PUBLIC  INSTRUCTION— CHANGE  IN  MILLAQE 

QUESTION:  After  the  Board  of  Public  Instruction  has  certified  to 
the  Board  cf  County  Commissioners  the  miUage  required  to  be  levied 
under  a  properly  adopted  budget  that  has  been  approved  by  the  State 
Superintendent  of  Public  Instruction  as  prescribed  by  law,  do  the  County 
Commissioners  have  any  right  to  raise  or  lower  such  certified  miUage 
because  they  do  not  agree  with  the  wisdom  of  any  of  the  expenditures  or 
the  amount  of  same  to  be  raised  by  such  millage? 

To  Hon.  Colin  English,  state  Superintendent  of  Public  Instruction: 

I  wish  to  advise  that  under  the  circumstances  mentioned  above,  I 

am'  of  the  opinion  that  the  Board  of  County  Commissioners  can  neither 
raise  nor  lower  the  mlllage  fixed  by  the  County  Board  of  Public  Instruc- 
tion, See  State  v.  Board  of  Public  Instruction  for  Dade  County,  X70  So. 
602,  text  p^e  607;  Tomasello  v.  Board  of  Public  Instruction  for  Santa 
Rosa  County.  45  So.  88S;  State  ex  rel.  Gibson  v.  Bervali  et  al.,  138  So,  380. 

FINANCE  AND  TAXATION 

May  2,  1942.— 042-211. 

DISTRICT  SINKING  FUNDS— BONDS— PURCHASE 

QUESTION:  Does  Section  1055  of  the  School  Code  prohibit  or  per- 
mit the  purchase  of  bonds  of  a  school  district  with  the  sinking  fund  of 

that  same  district? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  1055  of  the  School  Code  does  not  permit  or  prohibit  the 
purchase  of  bonds  ot  a  particular  school  district  with  the  sinking  fund 
of  that  district.  It  is,  therefore,  a  matter  that  should  be  very  carefully 
controlled  by  a  regulation  of  the  State  Board  of  Education. 

FINANCE  AND  TAXATION 
May  30,  1941.-041-299. 

DISTRICT  SINKING  FUNDS— INVESTMENT 

QUESTION:  fl)  May  investments  of  the  sinking  fund  set  aside 
for  the  retirement  of  any  bonds  in  a  school  district  be  made  in  serial 
bonds  when  a  district  has  a  sinking  fund  for  bonds  issued  under  previous 
laws  and  when  the  particular  serial  bonds  which  are  purchased  mature 
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before  the  sinking  fund  will  be  needed  to  retire  bonds  of  the  purchasing: 
district? 

(2)  When  a  district  has  a.  balance  not  needed  for  retiring  serial 
bonds  with  irregular  maturities,  may  serial  bonds  of  another  district 
be  purchased  when  the  maturities  are  such  as  to  make  available  funds 
at  the  time  they  are  needed  to  retire  the  bonds  of  the  purchasing  district? 

(3)  May  the  sinking  funds  of  any  district  be  invested  in  coimty 
school  bonds  or  time  warrants  which  have  been  issued  in  accordance 
with  law,  when  all  other  conditions  prescribed  in  such  section  have  been 
met? 

To  Hon.  Colin  English.  State  Sujjerintendent  of  Public  Instruction: 

Bection  1055  of  the  Florida  School  Code  provides: 

"The  County  Board  shall  have  power  at  all  times  to  invrat  the  sink- 
ing fund  collected  for  the  retirement  of  any  bonds  of  any  school  district 
In  the  bonds  of  another  school  district  of  the  same  county;  Provided 
that  the  said  bonds  shall  be  purchased  at  par  or  less,  and  the  County 
Board  shall  have  furtjler  right  to  invest  the  sinking  fund  of  any  district 
In  any  general  county  bonds  of  the  same  county:  Provided  that  the 
said  bonds  shall  be  of  such  date  and  maturity  that  they  will  mature  on 
or  before  the  date  of  the  maturity  of  the  district's  bonds,  with  whose 
sinking  fund  they  have  been  purchased:  and  Provided,  further,  that  It 
shall  be  the  duty  of  the  County  Board  before  investing  the  sinking  fund 
as  herein  provided  to  secure  the  cpmion  of  the  Attorney-General  of  the 
State  of  Florida,  approving  the  legality  and  vaUdlty  of  the  bonds  to  be 
so  purchased,  and  no  bonds  shall  ever  be  purchsised  by  any  County 
Board  which  have  not  been  entirely  and  fully  approved  by  the  opinion 
of  the  Attorney-General  as  herein  provided:  Provided  always  that  the 
County  Board  shall  have  the  right  to  keep  the  sinking  fund  on  deposit 
earning  the  rate  of  interest  agreed  upon  until  such  time  as  in  their 
Judgment  they  may  be  able  to  invest  it  in  bonds  to  better  advantage  as 
herein  provided  for." 

The  first  two  questions  which  you  ask  should  be  answered  in  the 
affirmative.  The  evident  purpose  of  the  provision  in  Section  1055  that 
the  bonds  purchased  should  be  of  such  date  and  maturity  that  they  will 
mature  on  or  before  the  date  of  the  maturity  of  the  bonds  of  the  districts 
with  whose  sinking  funds  they  have  been  purchased,  is  to  preserve  the 
liquidity  of  the  sinking  fund,  in  order  to  take  care  of  the  purchasii^ 
district's  bands  when  they  mature,  and  the  conditions  you  state  in  your 
first  two  questions  appear  to  be  in  conformance  with  such  purpose. 

Your  third  question  should  be  answered  in  the  negative. 

Section  1055  as  above  quoted  provides  that  the  sinking  fund  In  ques- 
tion may  be  invested  in  "any  general  county  bonds"  of  the  cotmty,  which 
language  does  not  appear  to  embrace  county  school  bonds  or  time 
warrants. 

FINANCE  AHD  TAXATION 

April  24,   1941.— 041-217. 

ELEMENTARY   SCHOOLS— DETERMINATION    OF  INSTRUCTION 

UNITS 

QUESTION:  In  an  elementary  school  with  less  than  forty  pupils, 
regardless  of  the  number  of  teachers,  should  the  number  of  instruction 
units  be  computed  m  accordance  with  Section  1004  a}-<a)  of  the  School 
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Code,  or  should  the  fractional  part  of  two  ui^ts  be  used  for  any  school 
having  less  than  forty  pupUs  because  of  the  fact  that  two  teachers  have 
been  employed  for  that  particular  school? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  1004  provides  in  part  as  follows: 

"Section  1004.  Procedure  for  Determining  Number  of  Instruction 
Units  for  Instructional  Persoimel. — The  number  of  instruction  units  for 
instructional  personnel  in  each  county  shall  be  determined  from  the 
average  daily  attendance  in  the  county  for  the  preceding  year  in  the 
following    manner: 

(1)  ELEMENTARY  UNITS. — The  Elementary  instruction  unit  for 
instructional  personnel  shall  be  calculated  as  follows  for  each  county: 

•  a)  In  a  one -teacher  elementary  school  one  unit  shall  be  counted 
for  an  average  daily  attendance  of  thli-ty  or  less  pupils.  For  an  average 
daily  attendance  of  more  than  thirty  pupils  one  unit  shall  be  counted 
for  the  first  thirty  pupils  and  the  fractional  imrt  of  one  unit  for  the 
number  above  thirty  in  average  daily  attendance. 

(b)  in  a  two  or  more  teacher  elementary  school  with  an  average 
daily  attendance  of  less  than  three  hundred,  two  units  shall  be  counted 
for  the  first  forty  pupils  in  average  daily  attendance  and  one  unit  for 
each  additional  thlrty-flve  pupils  or  major  fraction  there<7t." 

In  my  opinion,  in  an  elementary  school  with  less  than  forty  pupils, 
the  number  of  instruction  units  should  be  computed  in  accordance  with 
sub-paragraph  (a)  of  the  provision  above  quoted,  regardless  of  the  num- 
ber of  teachers.  It  cannot  be  denied  that  the  School  Code  in  this  pro- 
vision is  somewhat  inconsistent  or  deficient,  for  Section  1004  mak^  no 
express  provision  as  to  elementary  schools  with  less  than  forty  pupils, 
but  with  two  or  more  teachers. 

In  an  opinion  of  this  office  dated  August  30,  1938,  and  reported  In 
the  Biennial  Report  of  the  Attorney  General,  1939-1940,  page  148,  to 
which  opinion  you  refer,  it  was  held  that  sub- paragraph  (2>-(a>  of 
Section  1004,  providing  that  two  units  shall  be  counted  for  the  first 
thirty  pupils  in  a  Junior  High  School,  did  not  apply  to  a  Junior  High 
School  with  less  than  thirty  pupils  in  dally  attendance,  and  so  the  basis 
for  computation  was  that  contained  in  sub -paragraph  <l)-(a)  of  Sec- 
tion 1004  above  quoted,  referring  to  elementary  units. 

By  the  same  reasoning.  I  believe  that  in  the  case  you  propose,  where 
the  average  daily  attendance  is  less  than  forty  pupils,  sub-paragraph 
(l)-(a)  of  the  Section  provides  the  proper  basis. 

These  provisions  do  not  seem  to  contemplate  that  there  shaU  be 
more  than  one  teacher  in  schools  having  less  than  forty  pupils,  and  the 
requirement  that  there  be  at  least  forty  pupils  before  sub-paragraph 
(l)-(b)  is  in  effect,  probably  overcomes  the  division  between  the  sub- 
paragraphs on  the  basis  of  the  number  of  teachers  in  the  particular 
school. 

As  I  have  said  before,  however,  the  statute  is  not  consistent  or  clear 
with  reference  to  situations  like  that  you  present. 
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November  13,  1942.— 042-516. 

INSTRUCTION   UNITS— COMPUTATION 

QUESTION:     What  effect,  if  any,  does  Section  7,  Chapter  20970, 

Acts  of   1941,  have  upon  the  determination  and  apportionment  of  In- 
structional units? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruction: 

The  School  Code  as  originally  enacted  made  no  provision  for  the 
allocation  of  a  senior  high  school  instruction  unit  where  the  average 
daily  attendance  was  less  than  35  pupils  or  of  a  junior  high  school  in- 
struction unit  where  the  average  daily  attendance  was  less  than  30  pupils. 

However,  Sec.  1003  of  the  School  Cede  relating  to  the  determination 
and  apportionment  of  instruction  miits  was  amended  by  Sec.  1,  Ch. 
20970,  Acts  of  1941  <Sec.  236.03  Fla.  St.  '41)  by  adding  thereto  in  part 
the  following:  "Provided  that  the  State  Board  shall  determine  by  regu- 
lations the  bases  for  classifying  small  schools  and  special  ccmrses  for 
the  purposes  of  computing  instruction  units." 

It  is  my  opinion  that  this  amendment  authorizes  the  State  Board 
of  Education  to  adopt  regulations  classifying  high  schools  with  dally 
average  attendance  of  less  than  35  pupils  for  the  computing  and  appor- 
tionment of  a  high  school  instruction  unit  of  such  school;  and  that  such 
rule  also  applies  to  the  opportionment  of  a  Junior  iiigh  school  Instruction 
imit  to  a  junior  high  school  with  average  daily  attendance  of  less  than  30 
pupils. 

FINANCE  AND  TAXATION 
July  15,  1941.— 041-382. 

INSTRUCTION    UNITS — DETERMINATION    FOR    TRANSPORTATION 

QUESTION :  Is  the  following  procedure  correct  in  the  determination 
of  Instruction  units  for  transportation  when  a  school  or  department  is  to 
be  discontinued? 

To  Hon.  CoUn  English,  State  Superintendent  of  Public  Instruction: 

(1>  Instruction  units  which  would  have  been  allowed  for  the  small 
schools  had  they  been  continued  are  to  be  transferred  to  transpcTrtation 
and  counted  as  instruction  units  for  transportation  for  that  one  year 
on  application  of  the  County  Board. 

(2>  Instruction  units  for  instructional  salaries  are  to  be  determined 
on  the  basis  of  the  organization  of  the  school  after  the  proposed  reor- 
ganization has  been  effected.  That  is,  if  six  one-teacher  schools  are 
consolidated  into  an  elementary  schcxil  of  one  hundred  pupils,  the  in- 
struction units  for  instructional  personnel  are  to  be  determined  by 
counting  two  units  for  the  first  forty  pupils  and  one  unit  for  each  adcU- 
tional  thirty -five  pupils  in  average  daily  attendance  in  accordance  with 
the  provisions  of  Section  1004. 

Section    1005,   as  amended,  provides   in   part  that 

".  ,  .  in  the  event  the  County  Board  reports  that  a  school  or  de- 
partment is  to  be  discontinued  the  following  year  and  the  pupils  of 
said  school  or  department  are  to  Ije  transported  to  another  school,  the 
units  which  otherwise  would  have  been  allowed  for  instructional  per- 
sonnel may,  for  the  following  year  only,  upon  application  of  the  County 
Board,  be  allCTwed  as  instruction  units  for  transportation." 

It  Is  my  opinion  that  the  above  procedure  outlined  is  correct. 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL.  289 

EDUCATION — Fiiuuic«  and  Taxation 
FINANCE  AND  TAXATION 

July  3,  1942.— 042-332. 

SALARY    WARRANTa— ASSIGNMENT 

QUESTIONS:  '1)  Whenever  a  salary  warrant  is  assigned  by  a 
scbool  teacher  to  some  Individual  and  or  corporation  as  payment  for  a 
debt,  can  that  warrant  be  delivered  to  the  assignee  after  said  assignor 
requests  release  frcrn  said  assignment? 

1 2)  Must  said  warrants  be  delivered  to  assignor  after  return  or 
repossession  of   property  for  which  assignment  was   made? 

To  Hon.  Colin  English.  State  Superiyttendent  of  Public  iTtstructUm: 

(1)  Whether  the  warrant  should  be  delivered  to  the  assignee  after 
the  assignor  requests  release  from  the  assignment  depends  upon  whether 
a  contract  of  assignment  stOl  exists  between  the  assignee  and  assignor. 
Many  factual  elements  must  be  considered  in  determining  whether  a  valid 
and  enforceable  assignment  exists.  Inasmuch  as  action  by  the  county 
board  In  such  a  situation  is  likely  to  result  in  litigation.  I  think  that  this 
question  can  be  answered  safely  only  by  the  attorney  for  the  county 
board  who  would  have  to  defend  the  tjoard  In  case  litigation  arose  against 
It.  Because  of  the  nature  of  this  question  and  the  failure  to  set  forth 
the  facts  in  detail,  I  am  not  able  to  give  a  more  definite  answer  to  this 
question. 

(2)  In  this  state  repossession  of  property  sold  on  a  conditional  sales 
contract  extinguishes  the  debt  for  the  unpaid  [mrehase  price.  If,  there- 
fore, the  assignment  of  the  teacher's  salary  was  made  to  secure  the  pay- 
ment of  the  purchase  price,  nothing  further  would  be  due  by  the  assignor 
on  the  purchase  price,  after  repossession  of  the  property  by  the  seller. 
Accordingly,  salary  warrants  should  be  then  delivered  to  the  assignor 
instead  of  to  the  assignee,  provided  the  original  assignment  was  made 
to  embrace  only  the  purchase  price. 

FINANCE  AND  TAXATION 

September  2,  1941.— 041-496. 

SCHOOL  DISTRICTS— BONDS—ADVERSE  ELECTIONS 

QUESTION;  In  a  number  of  school  districts  during  recent  years 
bond  elections  have  been  held  In  which  practically  all  of  the  persons 
voting  were  in  favor  of  the  bonds  but  the  elections  did  not  carry  be- 
cause an  insufficient  number  of  persons  participated.  Under  Section 
1042,  Chapter  19355,  Acts  of  1939.  wc>uld  It  be  possible  to  hold  another 
bond  election  in  such  district  at  the  time  of  the  regular  school  district 
election  in  November,  on  the  assumption  that  the  election  which  had 
just  been  held  was  not  adverse  to  the  issuance  of  the  bonds  but  failed 
because  an  insufficient  number  of   persons  participated? 

To  Hon.  Colin  English.  Superintendent  of  Public  Instruction: 

Section  1042  provides: 

"If  the  result  of  the  said  election  shall  be  adverse  to  the  issuance 
of  said  bonds,  no  election  shall  be  held  for  such  purpose  within  one  year 

thereafter." 

This  exact  question  was  decided  by  the  Florida  Supreme  Court  In 
State  ex  rel.  Evans  v.  Barker,  121  Fla.  350.  163  So.  695.  in  which  the 
Court  construed  the  language  of  Section  726,  Compiled  General  Laws, 
which  is  identical  with  the  quoted  language  in  Section  1042  of  the  School 
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Code.  In  that  case  at  a  special  tax  school  district  bond  election  a  ma- 
jority of  the  freeholders  who  were  qualified  electors  residing  In  the 
district  did  not  participate  according  to  the  court  "so  the  election  was 
abortive  of  result."    The  Supreme  Court  then  said: 

"The  question  now  presented  to  this  court  in  mandamus  proceedings 
is  whether  or  not  section  726,  C.  G.  L.,  supra,  prohibits  the  calling  and 
holding  of  another  bond  election  in  the  district  within  one  year  after  the 
former  election,  which,  as  has  been  said,  was  constitutionally  ineffective 
for  the  purpose  for  which  it  was  held,  for  the  reasons  hereinbefore  pointed 
out. 

"Our  conclusion  is  that  the  statute  only  prohibits  a  second  election 
within  one  year  if  the  first  election  is  adverse.  An  'adverse'  election 
comprehends  something  more  than  an  abortive  or  ineffectual  election, 
liie  word  'adverse'  lias  been  employed  by  the  Legislature  to  express  its 
intent,  and  such  word  must  be  given  its  usual  and  ordinary  meaning 
which  is,  'Acting  in  opposition  to.  actively  hostile.'  See  Shorter  Oxford 
English  Dictionary,  page  28;  New  Merriam-Webster  International  Dic- 
tionary, page  38.  It  follows  therefore  that  an  election  from  which  no 
actively  hostile  result  can  be  ascertained  is  not  an  'adverse'  election 
within  the  meaning  and  intent  of  section  726,  C.  G.  L.,  supra,  but  is 
merely  an  inchoate  or  abortive  election  the '  result  of  which  is  a  legal 
brutum  fulmen." 

To  the  same  effect  see  Dixon  v.  City  of  Miami,  126  Fla.  249,  170  So. 
S4S. 

Under  these  decisions  then  it  is  possible  to  hold  another  bond  elec- 
tion under  the  circumstances  which  you  descrilje. 

FINANCE  AND  TAXATION 

July  24,   1841,-041-398. 

SCHOOL   DISTRICTS— BONDS— ISSUANCE 

QUESTION:  Under  Section  1048  of  the  School  Code  f Chapter  19355, 
Acts  of  1939)  are  bonds  considered  as  issued  when  the  resolution  Is 
adopted  canvassing  election  ^ turns  and  authorizing  the  issuance  of  the 
bonds  and  the  date  oi  the  bonds,  or  at  the  time  the  bonds  are  actually 
printed  and  in  physical  condition? 

To  Hon.  Colin  English,  Superintendent  of  Public  Instruction,: 

Section  1048  provides  as  follows: 

"When  any  school  district  shall  be  authorized  and  issues  bonds  in 
the  manner  provided  for  under  the  terms  of  this  Article,  such  bonds 
shall  be  subject  to  validation  in  the  manner  provided  for  In  Article  Vn, 
Chapter  XI,  Title  III,  Second  Division  of  the  Compiled  General  Laws." 

Section  5106,  C.  G.  L.  1927,  which  section  is  found  in  Article  Vn, 
Chapter  XI,  Title  m,  second  division  of  the  C.  G.  L.,  provides  that  when 
at  an  election  the  issuance  of  bonds  is  approved,  and  when  any  county, 
municipality,  taxing  district,  or  other  political  subdivision  "shall  adopt 
any  ordinance  or  resolution,  or  take  any  other  action  required  by  law, 
for  incurring  any  bonded  debt  or  issuing  certificates  of  indebtedness 
under  the  laws  of  this  State"  a  petition  may  be  filed  in  the  Circuit  Court 
to  determine  the  authority  to  incur  bonded  debt  or  to  issue  certificates 
of  indebtedness  and  the  legality  of  all  proceedings  had  or  taken. 

I  find  no  intent  in  the  School  Code  to  require  school  districts  ac- 
tually to  issue  bonds,  in  the  sei^e  of  printing  the  bonds  and  delivering 
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them  to  purchaser,  before  validation  proceedings  may  be  undertaken, 
while  all  other  taxing  districts  need  only  adopt  an  ordinance  or  resolu- 
tion or  take  some  other  action  for  Incurring  a  bonded  debt  or  issuing 
certificates  of  indebtedness,  before  instituting  validation  proceedings. 
The  identical  language  found  In  Section  1086  above  quoted  is  also  found 
in  the  previous  statute — Section  740  of  the  C.  G.  L.  1927.  Under  that 
section  school  districts  apparently  Instituted  validation  proceedings  be- 
fore actually  printing  and  delivering  their  bonds.  (See  Perry  v.  Consoli- 
dated Special  Tax  School  District  No.  4.  89  Fla.  271,  103  So.  639:  Wein- 
berger V.  Board  of  Public  Instruction.  93  Fla.  470.  U2  So.  2S3;  and  Board 
Of  Public  Instruction  v.  State.  121  Fla.  703.  164  So.  697.)  It  seems  there- 
fore that  school  district  bonds  may  be  validated  when  the  resolutltm 
Is  adopted  canvassing  election  returns  and  authorizing  the  Issuance  of 
the  bonds. 

FINANCE  AND  TAXATION 

August  IB.  1941.— 041-449. 

SCHOOL    DISTRICTS— BONDS — ISSUANCE 

QUESTION:  Are  School  Districts  4  and  5  of  Broward  County 
created  under  Chapter  21129.  Special  Acts  of  1941,  authorized  to  Issue 
bonds  Jointly  to  build  a  high  school  in  one  district  which  high  school  is 
to  serve  both  districts? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Chapter  21129,  Special  AcU  of  1941  provides  that  the  qualified 
electors  of  Special  Tax  School  Districts  4  and  5  of  Broward  County  are 
empowered  to  authorize  "a  bond  Issue  for  the  purpose  of  acquiring  the 
site  for  and  the  building,  furnishing  and  maintenance  of  a  public  free 
high  school,  to  be  erected  in  either  or  berth  of  said  districts  as  may  be 
determined  in  the  manner  hereinafter  provided."  The  Act  provides  fur- 
ther for  the  method  of  holdln<;  the  election  in  each  of  the  districts  and 
for  the  administration  of  the  said  high  school  through  Joint  sessions  of 
the  trustees  of  both  districts. 

This  Act  appears  to  provide  for  the  Joint  issuance  of  bonds  by  the 
two  districts  whether  the  high  school  Is  to  be  erected  in  either  ot  both 
of  the  districts,  which  high  school  is  to  serve  both  districts. 

I  call  your  attention  to  Section  17.  Article  xn,  of  the  Florida  Con- 
stitution, which  provides  that  the  Legislature  "may  provide  for  special 
tax  school  districts  to  issue  bonds  for  the  exclusive  use  of  public  free 
schools  within  any  such  special  tax  school  district."  But  Che  spirit  and 
intent  of  this  provision,  in  my  opinion,  do  not  prohibit  the  Legislature 
from  enacting  a  law  like  that  here  involved.  However,  it  may  be  well 
to  have  this  question  determined  by  the  courts  In  the  validation 
proceedings. 

FINANCE  AND  TAXATION 

October  2,  1941.— 041-563. 

SCHOOL  DISTRICTS— ELECTIONS— POLLINO  PLACES 

QUESTION:  (1>  Is  the  County  School  Board  required  to  use  the 
irolllng  places  designated  for  general  elections  where  located  in  districts 
involved  in  school  elections,  and  what  discretion  does  the  Board  have  in 
designating  polling  places; 
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(2)  If  several  school  districts  are  involved  in  an  election  under 
Section  1032.1  must  there  be  a  polling  place  designated  for  each  original 
district  involved  in  the  election,  even  though  in  a  general  election  there 
may  not  be  regularly  designated  polUng  places  in  some  of  such  districts. 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

The  county  school  bc?ard  is  not  required  to  use  the  polling  places 
designated  for  the  general  elections  for  any  district  school  election,  even 
though  polling  places  used  for  the  general  elections  may  be  located  in 
some  of  the  districts  in  which  school  elections  are  held.  The  county 
school  board  has  full  discretion  in  designating  the  polling  places  in  each 
district  as  long  as  such  poUing  places  are  reasonably  accessible  to  the 
qualified  voters  of  the  district. 

Sub-section  (e)  of  Section  1032.1  of  the  Florida  School  Code  pro- 
vides that  the  procedure  for  calling  and  holding  elections  under  this 
section  "shall  be  the  same  as  the  procedure  for  calling  and  holding  bien- 
nial school  distiict  elections  .  ..."  Sub-section  f2)  fa>  of  Section  1032 
of  the  Florida  School  Code,  relating  to  the  conduct  of  regular  biennial 
school  district  elections,  provides  "all  school  district  elections  shall  be 
held  and  conducted  in  the  manner  prescribed  by  law  for  holding  gen- 
eral elections  ..." 

Section  308,  Compiled  General  Laws  of  Florida.  1927,  relating  to 
elections,  proifides  "there  shall  be  in  each  and  every  election  district  in 
each  county  one  polling  place."  My  opinion  is.  therefore,  that  in  an 
election  for  the  organization  of  a  more  adequate  school  district  there 
must  be  a  polling  place  designated  in  each  of  the  districts  involved  in 
the  election,  even  though  in  a  general  election  there  may  not  be  a  regu- 
larly designated  polling  place  in  some  of  such  districts. 

FINANCE  AND  TAXATION 

October  29.  1941.-^41-628. 

SCHOOL  DISTRICTS— ELECTION— QUALIFICATIONS 

QUESTION:  'D  Are  persons  holding  contract  for  deed  to  land 
within  the  district  but  who  have  paid  no  taxes  directly  thereon  although 
payments  on  contract  figured  to  include  taxes  entitled  to  vote  if  other- 
wise qualified? 

(2)  Is  person  paying  taxes  on  corporate  property  located  in  di^rict 
entitled  to  vote  if  otherwise  qualified? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

a>  Section  1032  of  the  Florida  .School  Code  provides  that  to  be  a 
qualified  elector  in  school  district  elections  a  voter  must,  besides  having 
certain  other  qualifications,  "pay  a  tax  on  real  or  personal  property 
within  the  district." 

In  the  situation  you  describe,  the  vendor  of  the  land  retains  legal 
title  and  pays  the  taxes  in  his  own  name.  This  cannot  be  considered 
payment  of  taxes  by  the  contract  purchaser,  and  my  opinion,  therefore, 
is  that  your  first  question  should  be  ans^'cred  in  the  negative. 

1 2)  By  "corporate  property,"  I  assume  you  mean  property  owned 
by  a  corporation.  Inasmuch  as  a  corporation  is  a  legal  entity,  the  pay- 
ment of  taxes  on  its  property  by  anyone  other  than  the  corporation,  even 
by  a  stockholder  who  is  not  an  owner  of  the  corporate  property  either 
legally  or  equitably,  would  not  qualify  such  person  to  vote  under  Section 
1032  of  the  School  Code. 
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October  30.  1941—041-628. 

SCHOOL  DISTRICTS— MERGER^BONDS 

QUESTION:  Can  debt-free  school  districts  merging  with  bonded 
districts  be  forced  later  to  help  pay  the  latter 's  debts? 

To  Hon.  Colin  English,  State  Stiperintendent  of  Public  Instruction: 

Section  1032.1  (m)  oi  the  Florida  School  Code  provides: 

"If  any  school  district  Included  within  the  new  school  district  has 
outstanding  bonded  obligations,  the  obligations  of  each  such  district 
shall  continue  as  obligations  against  the  area  originally  included  in  the 
school  district  far  which  the  obligations  were  created.  When  any  bonds 
are  outstanding  as  prescribed  herein,  the  County  Board  shall  assume  full 
responsibility  for  certifying  the  necessary  tax  levies  and  for  arranging 
lor  payments  on  the  obligations  as  they  come  due.*' 

If  any  existing  bonded  indebtedness  be  refunded  in  the  future,  the 
refunding  t>onds  would  be  considered  as  an  extension  c?f  the  existing 
bonded  indebtedness  and  would  continue  as  an  obligation  cznly  against 
the  area  included  in  the  district  when  and  for  which  the  original  bonds 
were  issued.  It  is  my  opinion,  therefore,  that  your  qtuestion  should  be 
answered  in  the  afflrmative. 

FINANCE  ANB  TAXATION 

September  2,  1941. — 041-568, 

SPECIAL  SCHOOL  DISTRICTS— ORGANIZATION 

QUESTION:  In  counties  having  only  one  high  school  would  it  be 
constitutional  imder  Chapter  20691,  Acts  of  1941,  for  a  county  tx>ard  to 
propose  that  the  voters  of  that  county  vote  on  the  organization  of  one 
special  tax  school  district  in  the  county,  including  the  entire  attendance 
area  of  the  high  school,  which  would,  in  such  situations,  include  the 
entire  county? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

In  my  opinion  Article  XII.  Section  10,  of  the  Florida  Constitution 
is  permissive  in  character  in  that  it  provides  that  "the  Legislature  may 
provide  for  the  division  of  any  county,  or  counties,  into  convenient  school 
districts"  (italic  is  mineJ.  Therefore,  a  proposal  by  a  county  Board  of 
PubUc  Instruction  under  the  provisions  of  Chapter  20691,  Laws  of  Florida 
1841,  that  the  voters  of  a  county  vote  on  the  organization  of  one  special 
tax  school  district  in  the  county  including  the  entire  attendance  area 
of  the  one  high  school  of  the  county  would  not  contravene  the  Constl- 
tion  of  the  State  of  Florida. 

FINANCE  AND  TAXATION 

July  24,  1941. — 041-397. 

SUPERVISOR  OP  INSTRUCTION— COOPERATIVE  EMPLOYMENT 

QUESTION:  a)  Under  the  provisions  of  Section  1  of  Chapter 
20915,  Laws  of  Florida,  Acts  of  1941,  if  two  counties  adopted  a  plan  fw 
cooperative  employment  of  a  supervisor  of  Instruction,  should  an  addi- 
tional instruction  unit  be  allowed  to  each  county,  provided  the  entire 
amount  of  $1600.00  received  by  the  two  counties  was  used  in  the  payment 
of  a  joint  supervisor  of  instruction? 
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(2)  Does  that  Section  permit  County  "A"  to  employ  a  white  super- 
visor of  instruction  and  receive  an  additional  Instruction  unit  and  County 
"B"  to  employ  a  negro  supervisor  of  instruction  and  receive  an  addi- 
tional instruction  unit  with  a  cooperative  arrangement  for  the  use  of 
both  supervisors  in  both  counties? 

To  Honorable  Colin  Snglish,  State  Superintendent  of  Public  Instruction: 

(1)     Section  1  in  part  provides: 

"Each  County  Board  of  Public  Instruction  which  employs  for  the 
purpose  of  Improving  instruction  in  the  county  one  or  more  supervisors 

of  instruction  meeting  the  requirements  prescribed  by  the  State  Board  of 
EUlucation  and  which  adopts  and  carries  out  a  plan  for  improvement  of 
instruction  in  the  county  meeting  the  requirements  prescribed  by  regula- 
tions of  the  State  Board  of  Education  shall  be  entitled  to  an  additional 
instruction  unit  for  each  such  supervisor  of  instruction  employed  in  the 
county:  Provided  the  number  of  additional  instruction  units  to  which 
each  county  Is  entitled  for  the  employment  of  supervisors  of  instruction 
shall  be  determined  as  follows: 

"ta)  For  the  first  one  hundred  dOO)  instruction  units  or  fraction 
thereof  in  each  county  one  instruction  unit  shall  be  allowed  for  a  super- 
visor of  instruction  if  employed:  Provided  tliat  any  two  counties  with 
less  than  one  hundred  <  100  >  instruction  units  may  adopt  a  plan  for  co- 
operative employment  of  a  supervisor  of  Instruction." 

When  two  counties,  with  less  than  one  hundred  instruction  units  in 
each  county,  adopt  a  plan  for  cooperative  employment  of  a  supervisor 
of  instruction,  each  of  such  counties  is  entitled  to  an  additional  instruc- 
tion imit.  This  construction  does  not  seem  to  be  dependent  upon  the 
fact  that  the  entire  amount  of  $1600.00  Is  used  In  the  payment  of  the 
ioint  supervisor  of  Instruction,  so  long  as  the  two  counties  in  good  faith 
employ  a  supervisor  of  instruction  for  the  purpose  of  improving  instruc- 
tion In  the  counties. 

1 2)  I  see  no  reason  why  one  county  cannot  employ  a  white  super- 
visor of  instruction  and  a  second  county  employ  a  negro  supervisor  of 
instruction  with  a  cooperative  arrangement  for  the  use  of  both  super- 
visors in  both  counties.  However,  as  I  construe  Section  1,  this  arrange- 
ment would  result  in  no  more  than  one  instruction  unit  for  each  of 
such  counties. 

FINANCE  AND  TAXATION 

August  25.  1941.— 041-483. 

TEACHERS'  SALARY  FUND— DEPOSIT 

QUESTION:  Is  the  State  Treasurer  as  Ex-OfQclo  Treasurer  of  the 
Teachers'  Salary  Fund,  permitted  to  accept  money  for  deposit  in  this 
fund  from  sources  other  than  the  State  Allocation  and  authorized  loans? 

To  Honorable  J.  Edwin  Larson,  State  Treasurer: 

The  State  Treasurer  is  permitted  to  accept  money  for  deposit  In  this 
fund  from  sources  other  than  State  allocation  and  authorized  loans,  but 
he  is  under  no  duty  to  do  so.  I  understand  that  you  are  often  confronted 
with  a  situation  as  follows,  to-wit:  A  County  School  Board  wishes  to 
purchase  a  school  bus  and  may  tiave  only  five  hundred  dollars  available 
in  their  General  Fund  for  this  purpose,  while  there  are  sufficient  funds 
in  the  State  Transportation  Fund  wltti  which  to  buy  the  bus,  and  the 
County  Beard  desires  to  forward  the  five  hundred  dollars  to  the  State 
Treasurer  so  that  it  wUi  require  the  drawing  of  but  one  warrant  to  pay 
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for  the  bus.    As  I  have  heretofore  stated,  I  find  no  prohibition  in  our 
law  to  jffevent  the  State  Treasurer  from  accepting  such  a  deposit. 

FINANCE  AND  TAXATION 

December  10,   1942. — 042-553. 

TEACHERS    SALARY    FUND— EXPENDITURE    FROM    INTEREST 

ACCOUNT 

QUESTION:  Can  the  cost  of  an  abstract  of  title  necessary  to  the 
foreclosure  of  a  mortgage  by  the  State  Board  of  Education  be  paid  from 
the  interest  account  of  the  permanent  school  fund? 

To  Hon.  Nathan  Mayo,  Commissioner  of  Agriculture: 

Article  xn,  section  4,  Florida  Constitution,  provides  the  Interest  of 
the  state  school  fund  shall  be  exclusively  applied  to  the  support  and 
maintenance  of  free  public  schools. 

What  constitutes  support  and  maintenance  of  public  schools  was 
defined  in  Board  of  Public  Instruction  v.  Keimedy.  147  So.  260,  109  Fla. 
153;  however,  since  such  decision  the  Legislature  by  S7,  Ch.  16170,  Acts  of 
1933,  which  was  carried  forward  as  BlOOl,  Ch.  19355,  Acts  of  1939.  and  as 
1236.01  Fla,  St.  '41,  has  made  specific  provision  that  interest  on  the  state 
permanent  school  fund  be  appropriated  to  and  made  a  part  at  the  State 
Teachers'  Salary  Fund,  the  purpose  of  which  is  to  provide  a  minimum 
term  of  eight  months  each  year  In  all  schools.  Under  B236.12  Fla.  St.  '41. 
the  expenditure  of  said  fund  is  specifically  limited  to  certain  designated 
items  which  do  not  include  the  use  or  expenditure  proposed  by  you. 

It  is,  therefore,  my  opinion  that  you  cannot  pay  the  cost  of  said 
abstract  from  the  interest  account  of  the  permanent  school  fund. 

FINANCE  AND  TAXATION 

Augxist  12,   1942.— 042-406. 

TEACHERS'  SALARY  FUND— INSTRUCTIONAL  SALARY  WARRANTS 

QUESTION;  Were  instructional  salary  warrants  Nos.  1-28  Inc., 
30-75  inc..  and  211-221  inc.,  dated  Octcriser  14,  1941,  amount  $10  each, 
drawn  against  the  State  Teachers  Salary  Fund  of  Okaloosa  County, 
Florida,  payments  in  accordance  with  Section  1012  of  the  School  Code 
(Section  236.12,  Florida  Statutes,  1941),  and  it  not,  what  steps  should 
be  taken  to  restore  such  funds  to  the  Teachers'  Salary  Fimd  from  that 
county? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Information  from  the  State  Treasurer's  Office  advises  that  from 
the  face  of  said  warrants,  the  same  purported  to  be  for  Instructional 
salaries;  however,  a  letter  from  the  State  Teacher's  Office  to  your  De- 
partment states : 

"We  have  reasons  to  believe  these  warrants  were  drawn  to  pay  for 
physical  examinations  of  the  teachers,  and  were  deducted  from  their 
annual  salary  as  discussed  with  you  recently." 

This  statement  appears  supported  by  the  fact  that  while  each  war- 
rant was  endorsed  by  the  payee  therein  named  iwhom  I  presume  the 
certified  nst  will  show  to  be  a  regularly  employed  teacher)  each  warrant 
also  contains  a  second  endorsement  by  Enzor  Brothers  Hospital  or  Dr. 

Enzor. 
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Other  than  Sec.  231.17  Jla.  St.  1941  (Sec.  517  School  Code),  which 
provides  for  such  physical  examination  as  may  be  prescribed  jointly  by 
regulations  of  the  State  Board  of  Education  and  the  State  Board  of 
Health  as  a  requirement  for  obtaining  a  teacher's  certificate,  I  find  no 
statute  which  requires  physical  examinations  by  instructional  personnel. 

Sec.  236.12  Fla.  St.  1941  <Sec.  1012,  School  Code)  relating  to  the  State 
Teachers  Salary  Fund,  provides  that  fimds  can  be  withdrawn  from  the 
instructional  salary  portion  of  the  Teachers  Salary  Fund  lor  only  four 
purposes,  i.e.,  paying  fl)  teachers'  salaries:  (2)  principal  and  Interest 
of  any  approved  loan;  (3)  contributions  to  State  Teachers  retirement 
system;  and  (4)  premiums  on  group  insurance  for  instructional  personnel. 

If  the  above  referred  to  warrants  were  drawn  in  payment  for  physical 
examinations  or  any  purpose  other  than  the  four  specified  in  the  above 
statute,  the  same  were  unlawfully  drawn  on  said  fund  and  funds  so 
withdrawn  should  be  replaced.  The  mere  fact  that  the  warrants  were 
drawn  to  a  teacher  with  an  endorsement  by  said  payee  and  deduction 
from  monthly  or  annual  salaty  due  said  teacher,  does  not  validate  the 
purpose  for  which  they  were  drawn,  if  the  same  was  not  one  of  the  desig- 
nated statutory  purposes. 

Sec.  230.23  (7>  <g),  Fla.  St.  1941  tSec.  423  (7)  <g),  School  Code  pro- 
vides in  part  that — 

"All  contracts  with  members  of  the  instructional  staff  shall  be  in 
accordance  with  the  salary  schedule  adopted  by  the  County  Board." 

An  examination  of  the  form  of  contract  for  instructional  staff  of 
public  schools  approved  and  authorized  by  the  State  Board  of  Education, 
fails  to  disclose  any  right  by  the  county  board  of  public  instruction  to 
require  any  payments  or  contributions  by  any  teacher,  that  would  result 
in  a  deduction  from  or  reduction  of  the  amount  of  a  salary  contract. 

If  the  warrants  hereinabove  referred  to  result  in  such  deduction  or 
reduction  of  teacher  salary  contracts,  it  is  my  opinion  that  the  teachers 
named  as  payees  In  satd  warrants  should  be  reimbursed  from  the  in- 
structional salary  portion  of  the  teachers  salary  fimd,  in  the  amount 
of  the  warrant  payable  to  and  endorsed  by  each  for  payment  of  their 
physical  examination  or  other  unauthorized  purpose. 

Under  Sec.  230.22  (1),  Fla.  St.  1941  (Sec.  422  (1),  School  Code), 
granting  general  powers,  it  is  the  duty  of  the  county  board  to 

"(1)  Determine  Policies. — The  county  board  shall  determine 
and  adopt  such  policies  as  are  deemed  necessary  by  it  for  the  effi- 
cient operation  and  general  improvement  of  the  school  board  system." 

and  under  Sec.  230.23   (7)    ca),  Fla.  St.  1941    <Sec.   423   (7)    (a).  School 
Code) .  it  shall  be  the  duty  of  the  county  board: 

"(7)  Personnel. — ^To  designate  positions  to  be  filled,  prescribe  quah- 
flcations  for  those  positions  .  .  ." 

"(a)  Positions  and  Qualifications. — ^To  act  upon  recommendations 
submitted  by  the  County  superintendent  for  positions  to  be  filled  and 
for  minimum  qualifications  for  personnel  for  the  various  positions." 

Under  Sec.  230.24  (18).  Fla,  St.  1941  (Sec.  423  (18),  School  Code),  the 
county  bCTard  shall  assume  such  other  responsibilities  and  exercise  such 
powers  and  perform  such  duties  as  in  the  opinion  of  the  county  board 
are  necessary  to  provide  for  the  more  efficient  operation  of  the  county 
school  system  in  carrying  out  the  purposes  and  objectives  of  the  School 
Code. 
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Under  such  provisions  it  is  my  opinion  that  It  was  wltbln  the  general 
authority  and  power  of  the  county  board  to  determine  the  necessity  of 
and  require  ptiyslcal  examinations  by  instructional  and  administrative 
personnel;  that  the  cost  of  the  same  should  be  paid  by  the  county,  there 
being  no  other  provision  therefor,  and  such  expense  should  have  been 
included  as  an  item  in  the  annual  budget. 

If  the  necessity  for  ttiis  qualification  was  determined  after  the  annual 
budget  became  final,  said  expense  should  be  paid  from  the  Reserve  for 
Contingencies:  (iSec.  237.19,  Fla.  St.,  1941  Sec.  1077,  School  Code).  If  fun3i 
of  such  Reserve  are  not  sufQclent  to  replace  and  reimburse  the  Instruc- 
tional salary  portion  of  the  Teachers'  Salary  Fund,  other  unexpended 
general  county  school  funds  of  1941-1942,  on  written  permission  by  you 
as  State  Superintendent  (Sec.  237.03,  Fla.  St.,  1941  Sec.  1061,  School  Code) 
may  be  used  to  reimburse  the  Teachers'  Salary  Fund.  If  such  unex- 
pended general  county  school  funds  are  not  sufficient  for  such  repayment, 
such  unpaid  balance  should  be  carried  over  and  included  in  the  budget 
for  payment  next  fiscal  year;  (Sec.  237.19,  Fla,  St.,  1941  Sec.  1077,  School 
Code). 

FINANCE  AND  TAXATION 

May  14,  1841.— 041-256. 

TEACHERS'    SALARY  FUND— GROUP  INSURANCE 

QUESTION;  May  the  Teachers'  Salary  Fund  be  used  to  pay  insur- 
ance premiums  on  group  insurance? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

No  portion  of  the  salaries  payable  from  the  Teachers  Salary  Fund 
may  be  used  to  pay  the  insurance  premiums  on  group  insurance,  for  the 
reason  that  Section  1012  of  Article  10,  Chapter  19355,  Acts  of  1939, 
provides : 

"No  warrants  shall  be  drawn  against  the  instructional  salary  portion 
of  the  Teachers'  Salary  Fund  allotted  to  any  county  save  and  except  for 
the  purpose  of  paying  the  salaries  of  properly  certificated  Instructional 
perf.onneI  under  contract  in  the  public  schools  of  such  county  during  the 
current  school  year  or  for  the  previous  year  as  prescribed  by  law:  .  .  ." 

It  is  my  opinion,  for  the  same  reason,  that  no  portion  of  this  fund 
riiay  be  used  to  pay  the  teachers'  dues  to  the  Florida  Education  Association. 

FINANCE  AND  TAXATION 

February    3,    1941.^41-26. 

TEACHERS'  SALARY  FUNI>— LOANS  AGAINST  EXPECTED  REVENUE 
—NO  DEFERRED  PAYMENT  PLAN 

QUESTION:  Does  Section  1084  of  the  Florida  School  Code  of  1939 
provide  a  method  for  deferring  payments  of  money  borrowed  thereunder? 

To  Hon.  J.  Eiimn  Larson,  State  Treasurer: 

Sub-section  1  of  Section  1084  of  the  Florida  School  Code  of  1939 
provides: 

"Current  Loans  Against  State  Teachers'  Salary  Ftmd. — The  County 
Boards  of  the  several  ctjunties  of  the  State  of  Florida  are  hereby  author- 
ized and  empowered  to  borrow,  at  a  rate  of  interest  not  exceeding  six 
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per  cent  per  annum,  sums  not  exceeding  ninety  per  cent  of  the  amount 
of  revenue  reasonably  expected  to  be  received  from  the  apportionment 
to  the  county  from  the  State  Teachers'  Salary  Fund  after  said  estimate  ^ 
has  been  approved  by  the  State  Suprarintendent.  Any  moneys  borrowed 
under  the  provisions  of  this  Section  for  any  fiscal  year  shall  be  repaid  to 
the  parties  from  whom  borrowed  or  to  whom  the  same  may  be  due  out  of 
the  first  funds  apportioned,  allocated,  or  distributable  from  said  source 
to  or  for  the  county  for  which  said  money  was  borrowed.  The  right  and 
power  to  borrow  money  herein  granted  shall  be  cumulative  to  other  such 
powers  granted  by  law,  but  the  anticipated  receipts  from  the  apportion- 
ment to  the  county  from  the  State  Teachers'  Salary  Fund  shall  not  be 
considered  in  borrowing  money  under  any  other  law.  No  money  shall 
be  borrowed  under  the  provisions  of  this  Section  unless  all  money  bor- 
rowed under  the  prtTvisions  of  this  Section  for  previous  fiscal  years  has 
been  repaid  in  full." 

You  will  note  the  above  portion  of  the  statute  that  I  have  emphasized 
contemplates  that  any  money  borrowed  wiU  be  repaid  out  of  the  first 
funds  apportioned,  allocated  or  distributable.  In  this  connection  sub- 
section (c)  of  the  same  Section  provides: 

"Apportionment  of  Funds  Borrowed:  Warrants.— When  any  County 
Board  shall  have  obtained,  any  loan  under  the  prcmsions  of  this  Section 
the  first  funds  apportioned,  allocated,  or  distributable  to  or  for  the 
county  for  which  such  loan  was  obtained  from  the  State  Teachers'  Salary 
Fund,  shall  be  applied  to  the  repayment  of  the  money  borrowed  untU 
the  same  shall  have  been  fully  repaid  with  any  interest  that  may  be  due 
upon  the  money  so  borrowed,  and  for  that  purpose  the  County  Board 
of  the  county  may  draw  all  such  warrants  upon  the  State  Treasurer  as 
ex-ofBcio  treasurer  aforesaid,  as  may  be  required  to  repay  the  money 
borrowed,  with  any  interest  that  may  be  due  therefor,  but  any  warrant 
drawn  for  the  repayment  of  any  loan  or  interest  thereon  shall  so  provide 
upon  the  face  of  said  warrant," 

Since  the  above  quoted  Sections  of  oiu*  School  Code  are  sUent  as  to 
any  way  for  deferring  payments  of  money  borrowed  imder  said  Sections, 
I  do  not  beUeve  it  would  be  proper  for  me  to  approve  a  form  with  that 
end  in  view. 

FINANCE  AND  TAXATION 

August  25,  1941.— 041-482. 

TEACHERS'  SALARY  FUNT>— TRANSFERS 

QUESTION:  (1)  Can  money  transferred  from  Transportation  to 
Instructional  Salary  portion  of  Teachers'  Salary  Fund  be  transferred 
back  to  the  Transportation  portion  at  a  later  date? 

(2)  Can  money  transferred  from  Transportation  portion  to  In- 
structional Salary  portion  in  one  fiscal  year  be  transferred  back  after  the 
end  of  that  fiscal  year  which  Is  June  30? 

To  Hon.  J,  Edwin  Larson,  State  Treasurer: 

(1)  In  my  opinion  this  money  can  be  transferred  back  to  the 
Transportation  portion  from  the  Instructional  Salary  portion  of  the 
Teachers'  Salary  Fund.  I  find  no  prohibition  in  our  law  preventing 
such  a  transfer.  I  do  not  believe  that  Section  9  of  Chapter  20970,  Laws  of 
Florida,  Acts  of  1941.  prevents  such  a  transfer,  but  that  this  section  only 
prevents  the  drawing  of  a  warrant  on  the  Instructional  Salary  portion 
of  the  Teachers'  Salary  Fund  to  pay  for  the  expenses  incurred  by  reason 
of  transportation.  In  other  words,  it  is  nothing  more  than  a  loan  or  a 
bookkeeping  entry,  crediting  coie  account  and  debiting  the  other. 
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(2)  In  my  opinion  this  money  cannot  be  tranaferred  back  after 
the  end  of  the  fiscal  year,  for  the  reason  that  Chapter  20970.  Laws  of 
Florida,  1941,  provides  that  the  loans  must  be  repaid  not  later  than 
April  1  or  AprU  15  of  the  fiscal  year,  depending  upon  the  nature  of  the 
loan,  and  for  the  further  reason  that  lor  you  to  put  any  other  construc- 
tion on  the  law  might  result  in  the  local  Board's  going  back  for  any 
number  of  years  and  transferring  moneys  from  the  Te&chers'  Salary 
portion  over  to  the  Transportation  portion,  resulting  In  little  or  no  money 
to  pay  the  salaries  of  teachers. 

FINANCE  AND  TAXATION 

September  18.  1942. — 042-453. 

TEACHERS"    SALARY   FUND — TRANSFER   FROM    UNEXPENDEaa 

BALANCE 

QUESTION:  Would  the  transfer  of  $7,728.00  by  the  Madison  county 
school  board  of  an  unexpended  balance  of  $24,378.96  in  the  Teachers' 
Salary  Fund  on  hand  June  30,  1939,  to  the  transportation  portion  thereof 
be  legal? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Imtruction: 

Section  1012,  Ch,  19355.  Acts  of  1939,  which  regulated  expenditures 
from  the  State  Teachers'  Salary  Fund,  including  the  transportation  por- 
tion thereof,  provided  in  part:  "Any  balance  in  the  Teachers'  Salary 
Fund  to  the  credit  of  any  county  on  June  30,  1939,  shall  be  expended 
under  the  provisions  of  the  law  in  effect  at  the  time  the  School  Code 
(Ch.  19355)  becomes  a  law," 

The  statute  genre mlng  the  same  prior  to  June  30,  1939.  was  Sec,  7, 
Ch.  16170,  Acts  of  1933,  which  provides  in  part  as  follows:  "No  warrant 
shall  be  drawn  against  the  Teachers'  Salary  Fund  of  any  county,  save 
and  except  for  the  purpose  of  paying  the  salaries  of  teachers  in  the 
public  free  schools  of  each  county  In  the  current  scholastic  year  and  for 
expenses  incurred  in  the  transportation  of  pupils  in  said  period,  and  each 
warrant  drawn  must  state  upon  such  warrant  that  the  same  is  drawn  for 
one  of   these  purposes  and   none  other." 

While  said  statute  does  not  limit  or  make  any  specific  allocation,  of 
said  fund  for  teachers  salaries  and  transportation,  the  State  Etoard  of 
Education  adopted  a  regulation  on  July  6.  1933.  which  limited  expendi- 
tures of  the  teachers'  salary  fund  to  ll^,/^'/''  for  transportation  purposes, 
except  on  permission  and  consent  granted  by  said  Board. 

Hewever,  Sec.  9  of  Ch,  20970,  Acts  of  1941,  amended  Sec.  1012,  Ch.. 
19355.  Acts  of  1939,  relating  to  expenditure  of  State  Teachers'  Salary 
Fund.  While  in  the  amendment  the  provision  was  retained  that  "the 
treasurer  should  keep  a  separate  account  of  the  part  of  the  fund  which 
is  credited  to  instructional  salaries  and  that  part  of  the  fund  which  is 
credited  to  transportation,"  par.  1  of  said  section  provides  that  "No  war- 
rants shall  be  drawn  against  the  Instructional  salary  portion  of  the 
teachers'  salary  fund  allotted  to  any  county,  save  and  except  for  the 
purpose  of  (1)  paying  the  salaries  of  properly  certificated  instructional 
personnel  under  contract  in  the  public  schools  of  such  county  during 
the  school  year,  (2>  for  paying  the  principal  and  interest  of  any  ap- 
proved loan  as  prescribed  in  Section  1084  Hi,  i3)  for  paying  contribu- 
tions to  the  state  teachers  retirement  system  as  authorized  by  law.  or 
(4)  for  paying  premiums  on  group  insurance  for  Instructional  person- 
nel .  .  ."  Par.  a  of  said  section  provides:  "Warrants  for  the  expense 
Incurred  for   the   transportation  of   pupils   or  for   instructional   salaries 
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may  be  drawn  against  the  transportation  portion  of  the  teachers'  salary 
fund  allotted  to  any  county." 

Sec,  15  of  said  Ch.  20970  provides:  "All  laws  or  parts  of  laws,  gen- 
eral, special  or  local,  In  conflict  with  the  provisions  of  this  act  are  hereby 
repealed." 

The  specific  limitation  by  said  Sec.  8  of  purposes  for  which  war- 
rants can  be  drawn  against  instructional  salary  portion  of  the  state 
teacliers'  salary  fund  appears  to  be  in  conflict  with  the  provision  of 
Sec.  1012  of  Ch.  18355  which  permitted  a  balance  in  the  teachers  salary 
fund  to  the  credit  of  the  county  on  June  30,  1939,  to  be  expended  under 
the  provisions  of  the  law  in  effect  at  the  time  the  School  Code  becomes 
a  law. 

It  is  my  opinion  that  the  last  mentioned  provision  of  Sec.  1012,  Ch, 
19355.  was  repealed  by  Sec.  15  of  Ch.  20970;  and  the  privilege  of  trans- 
ferring funds  imder  Sec.  1012  of  Ch.  18355,  from  any  balance  in  the 
teachers'  salair  fund  on  June  30,  1939,  to  the  transportation  portion  of 
said  fund,  was  limited  to  and  withdrawn  on  the  effective  date  of  Ch. 
20970 — June  14,  1941.  Further,  that  the  transfer  of  funds  from  the  in- 
structional salary  portion  of  the  teachers'  salary  fund  to  the  transpor- 
tation portion,  approval  of  which  was  applied  for  to  you  and  the  State 
Board  of  Education,  is  not  now  authorized  by  law,  and  would  not  be  a 
legal  transfer. 

FINANCE  AND  TAXATION 

December  10,  1842.— 042-554, 

TEACHEIRS'   SALARY   FUND— WARRANTS— PAYEES    AND 

ENDORSEMENTS 

QUESTION:  May  the  State  Treasurer  accept  (1)  Warrants  to  be 
paid  from  the  Teachers'  Salary  Fund  where  a  co -payee  is  indicated  on 
the  face  of  the  warrant;  and  (2}  What  t3T»es  of  endorsements  may  he 
accept  without  liability? 

To  Honorable  J.  EdvHn  Larson,  State  Treasurer: 

As  to  the  first  question,  3236.12  Fla.  St,  '41  provides  In  part  that 
"No  warrants  for  Instructional  salaries  shall  be  honored  from  any  county 
unless  the  county  superintendent  from  that  county  shall  have  submitted 
to  the  state  superintendent  with  a  copy  to  the  state  treasurer  a  list  of 
Instructional  personnel  who  are  employed  for  the  year  and  for  whom 
salaries  are  to  be  pBdd  from  the  state  teachers'  salary  fimd," 

It  is  my  opinion  that  upon  receiving  a  copy  of  said  list  of  instruc- 
tional personnel  you  are  authorized  to  accept  or  honor  only  those  war- 
rants which  contain  as  named  payees  the  names  of  Instructional  per- 
sonnel appearing  on  said  list;  and  if  co -payees  are  named,  one  or  more 
of  whose  name  does  not  appear  on  said  Ust  you  should  refuse  to  honor 
said  warrant. 

As  to  the  second  Question,  it  is  my  further  opinion  that  you  may 
accept  without   liability   only  those  warrants  which  contain: 

(1)  An  endorsement  in  the  name  of  the  payee  by  the  payee  per- 
sonally. A  subsequent  bank  endorsement  by  stamp  or  otherwise  in 
effect  guarantees  the  signatures  of  previoiis  endorsers. 
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(2)  An  endorsement  on  the  warrant  such  as  "Deposit  to  the  ac- 
count of  (TMime  0/  payee) "  and  a  subsequent  bank  endorsement  or  stamp, 
which  indicates  that  the  account  of  the  payee  was  credited  with  the 
amount  of  the  warrant. 

(3>  An  endorsement  of  a  third  party  pursuant  to  authority  given 
by  the  payee,  as  evidenced  by  a  duly  executed  power  of  attorney  in  writ- 
ing which  sufficiently  describes  the  warrant  to  identify  It.  which  power 
of  attorney  should  be  attached  thereto. 

FINANCE  AND  TAXATION 

May  2,  1941.— 041-234. 

TEACHERS'  SALARY  FUND— WARRANTS — SIGNATURE  BY  RUBBER 
STAMP— PRINTINQ  MACHINE 

QUESTION:  Under  Chapter  19355.  Laws  of  1939,  is  it  permissible 
for  the  State  Treasurer  as  Ex-Offlclo  Treasurer  of  Teachers'  Salary 
Fund  to  accept  any  warrants  drawn  against  this  fund  signed  by  the 
County  Superintendent  at  Public  Instruction  and  Chairman  of  the  County 
Board  of  Public  Instruction  with  the  signatures  of  these  officials  in  the 
form  of  a  rubber  stamp,  printing  machine,  check  writing  machine,  or 
pen  and  ink  by  secretary? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

I  find  no  provision  in  Chapter  19355  as  to  the  manner  in  which  the 
warrants  are  to  be  drawn,  nor  is  there  any  prc7hlbition  under  our  nego- 
tiable instrument  law  as  to  the  manner  in  which  checks,  warrants,  and 
the  like  shall  be  signed.  There  are  decisions  that  a  rubber  stamp  signa- 
ture is  permissible  and  the  decisions  seem  to  hold  to  the  effect  that  so 
long  as  the  drawer  authorized  the  drawing  of  the  instrument,  the  manner 
in  which  he  so  authorizes  Is  immaterial. 

I  appreciate  your  concern  in  honoring  waiTants  bearing  a  rubber 
stamp  signature,  as  yua  have  no  way  of  knowing  whether  or  not  the 
proper  official  authorized  the  drawing  of  that  particular  warrant.  I. 
therefore,  suggest  that  you  have  the  officials  acknowledge  in  writing  to 
you  the  rubber  stamp,  the  printing  machine,  the  check  writing  macliine. 
or  the  signature  of  the  particular  secretary  which  you  are  authorized 
to  honor.  In  order  to  make  myself  more  clear,  I  give  this  example:  Have 
those  officials  using  a  rubber  stamp  signature  acknowledge  in  writing  to 
you  that  this  particular  rubber  stamp,  as  is  evidenced  by  the  stamp  on 
the  letter,  Is  their  authentic  signature  and  that  you  may  honor  all  war- 
rants bearing  the  same.  Have  the  same  done  by  those  officials  who  use 
a  printing  machine  or  a  check  writing  machine,  C7r  one  of  their  em- 
ployees writing  his  signature. 

FINANCE  AND  TAXATION 

October  24.   1941.— 041-614. 

TEACHERS'    SALARY    FUNI>— WORKMEN'S    COMPENSA'HON 

INSURANCE 

QUESTION:  Can  Workmen's  Compensation  Insurance  premium  be 
paid  from  the  Instructional  Salary  or  Transportation  Account  of  the 
Teachers'  Salary  Fund? 
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To  Hon.  Colin  English,  State  Superintendent  of  Public  Instructitm: 

To  Hon.  J.  Edurin  Larson,  State  Treasurer: 

Section  1012  of  the  Florida  School  Code,  as  amended,  permits  the 
instructional  salary  portion  of  the  Teachers'  Salary  Fund  to  be  used  only 
for  (l>  paying  the  salaries  of  certificated  teachers,  (2)  paying  the  prin- 
cipal and  interest  on  approved  loans  under  Section  10S4  (1),  13)  paying 
contributions  to  the  State  Teachers'  Retirement  System,  and  (4)  paying 
premiums  on  group  insurance  for  instructiCTnal  personnel  under  certain 
conditions.  My  opinion  is,  therefore,  that  warrants  cannot  be  drawn 
against  the  instructional  salary  portion  of  the  Teachers'  Salary  Fund 
for  the  payment  of  any  premium  for  workmen's  compensation  Insurance. 

Sub-section  2,  of  Section  1012  of  the  Florida  School  Code,  as  amended, 
provides ; 

"Warrants  for  the  expenses  incurred  for  the  transportation  of  pupils 
or  instructional  salaries  may  be  drawn  against  the  transportation  por- 
tion of  the  Teachers'  Salary  Fund  allotted  to  any  county." 

The  phrase  "expenses  incurred  for  the  transportation  of  pupils"  is 
bread  in  character  and  the  Legislature  evidently  contemplated  that  it 
would  cover  any  expenses  of  any  kind  incidental  to  the  transportation 
of  pupils.  Premiums  on  worlanen's  compensation  insurance  covering 
persons  employed  by  the  coimty  board  of  public  instruction  for  the  op- 
eration or  maintenance  of  school  buses  or  to  assist  in  the  transportation 
of  pupils  in  any  other  manner  are  properly  considered  "expenses  in- 
curred for  the  transportation  of  pupils."  My  opinion  is  that  warrants 
may  be  drawn  against  the  transportation  portion  of  the  Teachers'  Salary 
Fund  for  the  payment  of  premiums  for  workmen's  compensation  insur- 
ance covering  such  persons  only, 

FINANCIAL   ACCOUNTS   AND    EXPENOITtJRES 

April  2.  1941.— 041 -180. 

BOARD  OF  EDUCATION— REFUNDING  FEE— PAYMENT 

QUESTION:  Is  the  State  Board  of  Education  required  to  pay  a 
requested  fee  of  $40.00  per  bond  on  the  refunding  bonds  of  the  City  of 
Haines  City  when  such  bonds  are  held  in  the  state  school  fund? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruction: 

We  have  examined  the  Court  file  of  the  bankruptcy  proceedings  in 
the  Ftederal  District  Court  in  Tampa,  and  find  that  Section  9  of  the 
plan  of  composition  reads  as  follows: 

"Provision  is  made  that  R.  E.  Crummer  &  Company,  Fiscal  Agent, 
shall  be  compensated  for  its  services  and  reimbursed  far  its  costs  in  con- 
nection with  the  refunding  of  the  outstanding  indebtedness  of  said  city 
by  being  paid  the  proceeds  of  an  assessment  against  participating  bond- 
holders, the  amount  of  such  assessment  to  be  a  matter  between  R.  E. 
Crimimer  &  Company  and  the  bondholders  participating  in  the  plan. 
The  assessment  has  been  set  at  $40.00  per  $1000.00  bond  tendered  for 
exchange,  cr  rateable  portion  thereof  in  the  case  of  bonds  of  less  than 
$1000.00  denomination." 

The  plan  of  composition  in  which  the  above  section  is  found  was 
approved  by  the  Federal  District  Court  in  an  interlocutory  decree. 

It  is  consequently  incumbent  upon  the  State  Board  of  Education  as 
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well  as  other  participating  bondholders  to  pay  $40.00  per  $1000  bond  in 
accordance  with  the  above  quoted   Section. 

FINANCIAL    ACCOUNTS   AND    EXFENDITVRES 

September  16.  1942.— 042-446. 

BOND    CONSTRUCTION  FUND— DISTRICT— LOAN   TO   COUNTY 

SCHOOL  BOARD 

QUESTION:  Could  Dade  County  issue  tax  anticipation  notes  and 
sell  them  to  the  Bond  Construction  Fund  at  a  very  low  Interest  rate,  re- 
deeming these  notes  when  local  tax  monies  are  available?  Or.  would  it 
be  possible  to  make  a  direct  loan  from  the  Bond  Construction  funds  to 
the  General  Operating  funds  with  the  approval  of  the  State  Board  of 
Education  and  the  State  Superintendent  of  Public  Instruction? 

To  Honorable  Colin  English,  State  Superintendent  of  Public  Instruction: 

Your  request  makes  only  a  general  reference  to  the  "Bond  Con- 
struction fund."  However,  I  am  informed  that  such  reference  is  to  cer- 
tain district  bond  ccnstruction  funds  which,  after  being  made  available 
for  construction  purposes,  could  not  be  used  because  of  shortages  occa- 
sioned by  the  war  in  vital  materials  necessary  in  such  construction. 

Section  237.26.  Florida  Statutes,  1941.  authorizes  the  county  school 
board  to  negotiate  a  current  loan  to  be  repaid  from  the  proceeds  of 
revenues  reasonably  to  be  anticipated  during  the  fiscal  year  tn  which 
the  loan  is  made. 

Section  236.35,  Id.  provides  that  the  District  Bond  Construction  Fund 
shall  be  iised  primarily  for  capital  outlay  purposes,  and  seeks  to  protect 
and  conserve  said  funds  for  the  purposes  for  which  they  are  required. 

Section  237.03,  Id.  provides  that  no  transfer  shall  be  made  from 
the  Bond  Construction  Fund,  except  transfers  of  balances  authorized 
by  law. 

While  the  proposed  loan  or  investment  does  not  come  strictly  within 
the  designated  statutory  use  for  district  bond  construction  funds,  we 
must  bear  in  mind  that  this  construction  fund  bears  the  same  relative 
position  as  the  statutory  sinking  fund  for  the  retirement  of  bonds:  and 
that  is  the  proposed  construction  is  never  accomplished  these  construc- 
tion funds  should  be  used  to  retire  the  bonded  debt  which  produced  them : 
and  that  these  bond  construction  funds  should  not  remain  idle  during 
the  emergency,  but  rather,  should  be  invested  as  general  sinking  funds 
to  produce  as  great  a  return  as  possible  to  offset  the  accumulating  in- 
terest on  the  outstanding  bonds. 

Sections  236.54  and  236.55,  Id.  authorize  the  investment  of  sinking 
funds  by  coimty  boards  in  bonds  maturing  before  the  date  of  the  sinking 
ftmd  bonds;  and  the  latter  section  speclflcally  provides:  ".  .  .  and  the 
county  board  shall  have  the  further  right  to  invest  the  sinking  fund  of 
any  district  in   any  general  ccxmty  bonds  of  the  same  county." 

It  is  my  opinion  that  the  proposed  investment  or  loan  of  said  bond 
construction  funds  is  neither  an  expenditm-e  nor  a  transfer  of  bond 
construction  funds  as  prohibited  by  the  statute,  and  that  such  use  thereof 
will  be  for  a  legal  purpose. 

This  opinion  is  supported  by  the  action  of  the  State  Board  of  Edu- 
cation in  adopting,  on  March  17,  1942.  a  regulation  re  temporary  invest- 
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ment  erf  bond  construction  funds  during  war  emergency — ,  which  also 
authorizes  an  Investment  of  such  funds,  on  the  same  being  specifically 
approved  by  the  State  Superintendent  of  Public  Listruction,  "f4)  In  any 
bonds  oj  obligations  of  the  county  board  for  the  payment  of  which  the 
taxing  power  of  the  county  board  has  been  pledged,  providing  such 
bonds  or  obligations  are  not  in  default  and  mature  within  five  years  from 
the  date  of  purchase  or  are  callable  bonds  or  obligations  which  the  county 
board  has  financial  ability  to  retire  within  five  years  from  the  date  of 
purchase." 

It  is  my  further  opinion  that  the  proposed  investment  should  be 
evidenced  by  tax  anticipation  notes  or  warrants  issued  by  the  county 
board  which  pledge  the  taxing  power  of  the  county  board  for  the  pay- 
ment thereof,  and  pledge  the  application  of  current  tax  collections  to 
the  payment  and  redemption  of  the  same. 

FINANCIAL   ACCOUNTS  AND    EXPENDITURES 

August  26,  1941.— 041-476. 

CODNTy  BOARD  OF  PUBLIC  INSTRUCTION— REFUNDING  PLAN — 

APPROVAL 

QUESTION:  Certain  refunding  bonds  issued  by  a  county  board  of 
pubUc  instruction  were  validated  by  court  decree  prior  to  the  effective 
date  of  Chapter  20970,  Acts  of  1941,  but  were  not  sold  and  delivered  to 
the  purchasers  imtil  subsequent  to  the  effective  date,  and  the  proposed 
plan  for  refunding  was  not  submitted  to  the  State  Superintendent  as 
required  by  Section  13  of  said  chapter  (whicli  added  Section  1086.1  to 
the  School  Code).  Was  it  necessary  for  the  refunding  plan  to  be  ap- 
proved under  Section  1086,1? 

To  Htm.  Colin  English,  State  Superintendent  of  Public  InstructUm: 

In  my  opinion  your  approval  of  the  plan  for  refunding  under  the 
circumstances  you  describe  was  not  required  in  view  of  the  fact  that 
the  refunding  bonds  were  judicially  vaUdated  prior  to  the  effective  date 
of  Section  1086.1. 

FINANCIAL    ACCOUNTS   AND    EXPENDITURES 

March  26,  1941.— 041-167. 

COUNTY   BOARD    OP  PUBLIC  INSTRUCTION— DISBURSEMENT  OP 

FUNDS 

QUESTION:  May  funds  accruing  to  the  credit  of  a  county  from 
the  State  Racing  Tax  be  paid  to  the  Treasurer  of  the  State  of  Florida  as 
ex -officio  treasurer  of  the  Teachers'  Salary  School  Fund  of  said  county 
and  disbursed  upon  warrants  drawn  by  the  Board  of  Public  Instruction 
of  such  county  for  the  purpose  of  paying  salaries  and  transportation  ex- 
penses only,  and  may  a  loan  be  made  against  such  lunds  and  the  pay- 
ment thereof  made  out  oi  said  fund,  the  proceeds  of  the  loan  to  be  dis- 
bursed in  the  same  manner  as  provided  for  the  original  revenue?  Does 
this  violate  Section  9,  Article  XU  or  any  other  constitutional  provision? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  9,  Article  XU,  provides: 

"In  addition  to  the  tax  provided  for  in  Section  8  of  this  Article 
the  County  School  Fund  shall  consist  of  the  proportion  of  the  interest 
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of  the  State  School  Fund  and  of  the  one  mill  State  tax  apportioned  to 
the  county,  aU  capitation  taxes  collected  within  the  county  and  all  appro- 
priations by  the  Legislature  which  shall  with  all  other  County  School 
Funds  be  apportioned  and  distributed  as  may  be  provided  by  law  and 
shall  be  disbursed  by  the  County  Board  of  Public  Instruction  solely  for 
the  support  and  mamtenance  of  public  free  schools:  Provided,  that  such 
apportionment  and  distribution  shall  be  made  by  general  law  based  upon 
some  declared  principle  of  classiacaticra  to  be  determined  by  the  Leg- 
islature." 

The  funds  accruing  under  Chapter  14832,  Acts  of  1931,  however, 
according  to  Section  13  thereof,  are  not  required  to  be  used  for  school 

purposes,  but  it  is  provided  that  the  county  commissioners  shall  have 
the  power  to  determine  whether  such  moneys  shall  be  converted  into  the 
County  School  Fund  or  some  other  lawfully  authorized  fund.  For  this 
reason  I  do  not  believe  that  the  prohibition  in  Section  9,  Article  XII  of 
the  Constitution,  against  special  or  local  acts  relating  to  the  apportion- 
ment and  distribution  of  appropriations,  is  applicable. 

I  do  not  find  any  other  constitutional  provision  that  this  special  act 
appears  to  violate. 

FINANCIAL   ACCOUNTS  AND    EXPENDITVBEB 

March  27.  1941.— 041-176. 

COUNTY   BOARD  OF   PUBLIC   INSTRUCTION— INSURANCE- 
MUTUAL  FIRE  INSURANCE  COMPANIES 

QUESTION:  May  County  Boards  of  Public  Instruction  take  out  fire 
insurance  In  mutual  companies,  properly  registered  with  the  State,  in 
which  a  maximum  premium  is  fixed  and  refunds  are  made  at  the  end  at 
the  year  by  the  company,  if  this  maximum  amoimt  is  not  needed  to 
cover  losses? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

As  you  know,  this  subject  has  been  covered  by  several  opinions  from 
this  ofBce  during  the  past  few  years,  although  these  opinions  are  not 
specifically  directed  to  the  particular  situation  you  describe.  Among 
those  previous  opinions  are  those  reported  In  the  1933-1934  Biennial 
Report,  pages  426  and  428,  and  that  in  the  1937-1938  Biennial  Report, 
page  161. 

The  constitutional  provision  involved  in  determining  this  point  is 
Article  IX.  Section  10,  which  reads  as  follows: 

"The  credit  of  the  State  shall  not  be  pledged  or  loaned  to  any  in- 
dividual, company,  corporation  or  association;  nor  shall  the  State  become 
a  joint  owner  or  stockholder  in  any  company,  association  or  corporation. 
The  Legislature  shall  not  authorize  any  county,  city,  borough,  township 
or  incorporated  district  to  become  a  stockholder  in  any  company,  asso- 
ciation or  corporation,  or  to  obtain  or  appropriate  money  for,  or  to  loan 
Its  credit  to,  any  corporation,  association.  Institution  or  individual." 

In  summary,  it  was  held  in  these  opinions  that  the  insurance  of 
public  school  buildings  is  prohibited  in  mutual  companies,  whether  do- 
mestic or  foreign,  where  the  policy  provides  for  the  assessments  of  the 
members  of  such  company,  and  for  division  of  profits  with  such  mem- 
bers; that  such  insurance  is  also  unauthorized  where  there  is  any  con- 
tingent 11  ability  assumed  or  agreed  to  be  paid  by  the  school  authorities. 
or  where  such  school  authorities  in  effect  become  members  of  the  asso- 
ciation or  corporation  by  sharing  in  the  profits. 
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In  an  opinion  dated  October  10,  1934,  it  was  held  that  when  a  mu- 
tual insurance  association  or  company  writes  a  cash  premium  policy  with 
no  provisions  eitiier  for  assessment  of  policyholders  or  for  distribution 
of  profits,  school  boards,  or  other  local  authorities,  may  properly  insure 
public  buildings  in  such  company. 

I  reaffirm  those  opinions,  but  the  question  remains  as  to  the  mean- 
ing of  distribution  of  profits,  with  reference  to  the  situaticm  you  describe. 
In  other  words,  when  a  maximum  premium  is  fixed  and  refimds  are 
made  at  the  end  of  the  year  by  the  company,  if  this  maximum  amount 
is  not  needed  to  cover  losses,  does  this  constitute  the  distribution  of 
profits. 

This  being  so,  I  answer  your  question  in  the  affirmative  when  only 
such  refunds  are  received  by  the  county  boards. 

Stating  it  more  precisely,  therefore,  a  coimty  board  of  public  in- 
struction has  the  authority  to  insure  buildings  imder  its  supervision  with 
a  mutual  fire  insurance  company,  provided  that  the  insurance  policy  con- 
tains a  provision  that  there  shall  be  no  assessment  of  policy-holders, 
and  a  provision  that  there  shall  be  no  distribution  of  profits  to  policy- 
holders. This  does  not  prevent,  as  stated  above,  a  further  provision  that 
refunds  may  be  made  at  the  end  of  the  year  by  the  company,  if  the 
amount  of  maximum  premium  is  not  needed  to  cover  losses — so  long  as 
such  distribution  at  the  end  of  the  year  is  a  true  refund  and  not  a  profit. 
I  am  assuming,  of  course,  that  the  mutual  fire  insurance  company  has 
ccmplied  with  the  laws  of  Florida,  relating  to  the  issuance  of  policies 
without  contmgent  liability  of  policy-holders. 

FINANCIAL   ACCOUNTS  AND    EXPENDITURES 

October  22,    1941.— 041-607. 

COUNTY  BOARD  OP  PUBLIC  INSTRUCTION— PURCHASE  OP 

PROPERTY 

QUESTION:  (1)  Under  Section  1085,  Chapter  19355.  Acts  of  1939, 
may  County  Board  of  Public  Instruction  purchase  property  for  school 
purposes  when  the  total  purchase  price  is  equal  to  one-fouri;h  of  the 
revenue  of  the  cotmty  during  the  preceding  year  and  when,  in  addition, 
the  board  undertakes  to  assume  a  mortgage  against  the  property  which, 
when  added  to  the  purchase  price,  will  make  the  total  obligation  exceed 
one-fourth  of  the  revenue  for  the  preceding  year? 

(2)  If  an  application  by  a  county  board  of  public  instruction  for  a 
loan  is  divided  for  the  sake  of  convenience  so  that  the  district  funds  will 
be  liable  for  part  of  the  obligation  and  county  funds  liable  for  part,  can 
it  be  considered  as  one  apphcation  under  sub-section  4  of  Section  1085? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

(1)  Section  1085  of  the  Plorida  School  Code  as  amended  pro- 
vides that  no  obligations  of  the  nature  prescribed  in  the  section  may 
be  mcurred  by  a  county  board  of  public  instruction  when  such  obliga- 
tions exceed  one-fourth  of  the  revenue  of  the  preceding  year,  except  In 
the  case  of  the  purchase  of  transportation  equipment  as  prescribed.  In 
speaking  of  "assuming  a  mortgage  or  lien"  against  property,  what  is  really 
meant  is  the  assumption  of  the  obligation  which  is  secured  by  a  mort- 
gage or  lien  agamst  the  property.  Accordingly,  in  case  of  an  assump- 
tion of  an  obligation  secured  by  a  mortgage  or  lien  on  property  being 
purchased  under  Section  1085  of  the  Florida  School  Code,  such  obligation 
must  be  added  to  any  other  obligation  incurred  in  connection  with  the 
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purchase  of  that  land.  It  is,  therefore,  my  opinion  that  if  the  total  of 
such  obligations  is  more  than  one -fourth  of  the  revenue  of  the  preceding 
year,  the  purchase  in  the  situation  you  describe  would  be  illegal. 

(2)  The  provision  of  Section  1085  (4)  of  the  Florida  School  Code 
"...  that  the  State  Board  shall  not  approve  more  than  two  such  appli- 
cations for  any  county  during  one  year"  is  a  directory  provision  to  insure 
orderly  administration  of  Section  1085.  If,  therefore,  the  State  Board 
of  Education,  as  a  matter  of  administrative  procedure,  should  consider 
the  above  procedure  as  a  single  application,  this  is  quite  proper  under 
the  proviBton. 

FINANCIAL    ACCOUNTS   AND    EXPENDITURES 

August  15,  1B41.— 041-454. 

COUNTY  BOARD    OP  PUBLIC   INSTRUCTION— REDUCTION  OP 

MILLAGES 

QUESTION:  May  the  required  resolution  of  the  County  Board 
relating  to  the  millage  necessary  to  be  levied  against  each  fund  be 
adopted  by  the  County  Board  at  any  time  after  the  Board  approves  the 
budget  or  can  this  resolution  be  adopted  only  after  the  budget  becomes 
official  as  prescribed  in  Section  1Q75? 

After  the  resolution  relating  to  tax  levies  has  been  filed  with  the 
Board  of  County  Commissioners,  does  the  Board  of  County  Commis- 
sioners have  any  discretion  other  than  to  order  the  Assessor  to  assess 
the  mill  age  levies  certified  by  the  County*  Board?  Can  these  millage 
levies  be  changed  in  any  way  by  the  County  Commissioners  or  can  the 
Assessor  assess  any  other  levy  or  the  Collector  collect  taxes  other  than 
according  to  the  levies  certified  by  the  County  Board? 

To  Hon.  CoUn  English,  State  Superintendent  of  Pjiblic  Instructkm : 

(Under  Sub-section  (6)  of  Section  119  of  Chapter  1935S,  Laws  of 
Florida,  Acts   of   1939,   County   Board  is   defined   as   "County  Board   of 

Public  Instruction.") 

I  am  of  the  oplhion  that  the  resolution  mentioned  above  can  only 
properly  be  adopted  after  the  budget  becomes  official. 

It  is  my  opinion  that  the  budget  controls  the  millage  and  that  If 
the  County  Board  of  Public  Instruction  requested  the  Board  of  County 
Commissioners  to  levy  a  millage  that  would  produce  an  amount  in  excess 
of  their  budget,  I  see  no  reason  why  the  Board  of  County  Commissioners 
could  not  reduce  the  same  accordingly.  There  might  be  other  instances 
in  which  it  would  be  proper  to  do  so  which  would  depend  entirely  upon 
the  facts  and  circumstances.  For  instance,  if  the  County  Commissioners 
allocated  to  the  County  Board  of  Public  Instruction  for  school  purposes, 
ssff  a  certain  portion  of  the  race  track  taxes  distributed  to  this  county 
and  if  the  amount  of  same  was  equivalent  to  five  mills  or  some  other 
millage,  then  I  see  no  reason  why  the  Board  of  County  Commissioners 
could  not  reduce  the  millage  accordingly. 

FINANCIAL   ACCOUNTS   AND    EXPENDITURES 

May  20,  1941.— 041-278. 

COUNTY    BOARD    OF   PUBLIC    INSTRUCTION — WARRANTS — 
PURCHASE  BY  BOARD  OF  EDUCATION 

QUESTION:  What  are  the  conditions  under  which  the  State  Board 
of  Education  may  purchase  $7,000  of  interest  bearing  coupon  warrants 
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of  the  Union  County  Board  of  Public  Instruction  backed  by  suitable  reso- 
lution of  the  Board  of  Public  Instruction  of  Union  County? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

In  my  opinion  the  resolution  sufficiently  complies  with  the  require- 
ments of  Section  1086  of  the  Florida  School  Code,  relating  to  the  retire- 
ment of  existing  indebtedness  which  is  unfunded  or  in  default.  In  ren- 
dering this  opinion,  I  assume  that  a  detailed  plan  has  been  submitted 
to  the  State  Superintendent  and  approved  by  him,  showing  the  funds 
needed  for  operating  the  schools  in  Union  County  on  the  most  economical 
basis  practicable,  the  amount  of  any  other  obligations  which  must  be  met 
each  year,  the  total  funds  available  each  year  for  the  entire  school  pro- 
gram, and  the  funds  that  can  be  reasonably  spared  for  the  retirement 
of  indebtedness  without  needlessly  handicapping  the  school  program  and 
which  can  be  budgeted  each  year  for  the  retirement  of  such  indebtedness. 
and  that  the  proposal  stated  in  the  resolution  is  in  accordance  with  such 
plan,  to  tiie  end  that  the  interest  bearing  coupon  warrants  can  be  paid 
without  needlessly  handicapping  the  school  program  and  the  funds  there- 
for can  be  budgeted  each  year, 

FINANCIAL   ACCOUNTS  AND    EXPENDITUKES 

September  15,  1941.— 041-530. 

COUNTY  SCHOOL  BUDGET— APPROVAL 

QUESTION:  Must  the  budget  of  a  County  Board  of  Public  Instruc- 
tion be  submitted  to  the  State  Superintendent  of  Public  Instruction  for 
approval? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

In  my  opinion,  that  portion  of  Section  54,  Chapter  207 22,  Laws  of 
Florida,  1941,  which  provides  that  in  case  the  budget  of  a  County  Board 
of  Public  Instruction  is  increased  or  decreased  it  must  be  submitted  to 
the  State  Superintendent  of  Public  Instruction  for  his  "approval  under 
the  existing  provisions  of  law,"  shcTuld  be  Interpreted  to  mean  that  the 
State  Superintendent's  authority  to  approve  such  a  budget  is  controlled 
by  the  provisions  of  Sections  1070  to  1078  of  the  Florida  School  Code. 

FINANCIAL   ACCOUNTS  AND    EXPENDITURES 

December  23,  1942,-042-577. 

COUNTY  SCHOOL  BUDGET— APPROVAL 

QUESTION:  Can  the  State  Schc?ol  Superintendent  withhold  final 
approval  of  the  Escambia  County  school  budget  until  his  requirements 
as  to  two  transfers  in  said  budget  have  been  complied  with? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

Chapter  237,  Pla.  St.  '41,  relates  to  county  school  budgets  and  Sec- 
tion 237.05  establishes  a  budget  system  for  the  control  of  finances  of 
county  boards.  The  annual  budget  must  be  prepared  and  submitted 
on  forms  and  in  accordance  with  regulations  prescribed  by  the  State 
Board   (S237.06). 

T'he  statute  requires  the  school  budget  to  be  submitted  to  the  state 
superintendent  (§237.12),  who  shall  examine  same  and  he  shall  (1)  re- 
quire  changes    (2)    suggest   changes,   or    (3)    certify  it   as   satisfactory 
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(8237.14).  If  the  budget  has  been  improperly  prepared,  the  state  super- 
intendent shall  require  that  the  budget  be  changed  (S237.15),  and  U  the 
budget  contains  imprcTper  or  illegal  appropriations,  or  other  than  harm- 
less improprieties  In  form,  it  shall  be  revised  and  corrected  (§237.15  (5) ) . 
While  no  Irregularities  in  form  of  any  budget  shall  invalidate  It.  the 
statute  specifies  that  such  provision  Is  conditional — "provided  that  the 
budget  and  the  taxes  levied  conform  substantially  to  the  principles  and 
provisions  of  said  sections"   (8237,24). 

In  counties  having  budget  commissions,  the  budget  adopted  by  said 
commission  shall  conform  In  every  respect  to  the  requirements  of  law 

(S  237.22). 

The  State  Board  of  Education  has  the  duty  and  responsibility  to 
authorize,  approve  and  require  the  use  of  forms  (1229.08  (18)). 

The  forms  for  preparation  of  the  school  budget  have  been  authorized 
and  approved  by  duly  promulgated  rules  and  regulations  of  the  State 
Board.  Such  rules  and  regulations  have  the  force  and  effect  of  law 
(8229.06). 

Referring  specifically  to  your  two  requirements  for   amending  the 

budget : 

1.  $14,191.32  received  as  Insurance  funds  jpaid  on  a  flre  policy  on 
the  Bratt  Building,  budgeted  for  miscellaneous  current  expenses  required 

to  be  transferred  to  cash  balance.  Such  funds  are  required  in  the  budget 
"to  be  made  available  in  the  district  bond  construction  fund"  (§237.09 
(2>  (d)).  If  said  insurance  funds  under  any  circumstances  might  be 
considered  such  as  to  be  returned  to  the  general  fund.  State  Board  rules 
and  regulaticTns  and  prescribed  forms  have  made  provisions  for  earmark- 
ing such  funds  for  their  legally  intended  purposes. 

2.  $8,100.00  budgeted  as  "reserve  for  contingencies"  required  to  be 
transferred  to  debt  service  to  pay  notes  given  for  Insurance  for  current 
year.  This  is  not  an  indebtedness  authorized  or  permitted  by  S237.25. 
and  is  not  excepted  or  exempted  from  1237.01  by  812.  Ch.  20970,  Acts  of 
1941,  as  an  obligation  that  need  not  be  retired  during  the  current  fiscal 
year.  Insurance  for  the  current  year,  under  rules  and  regulations  of 
the  State  Board,  is  a  current  operating  expense  and  as  such  must  be 
charged  to  the  fiscal  year  in  which  it  is  Incurred  (1237.01). 

Neither  the  state  superintendent  nor  the  county  board  has  any  dis- 
cretion as  to  how  such  items  should  be  budgeted  because  the  foregoing 
statutes  and  rules  and  regulations  of  the  State  BcTard  (1)  definitely 
classify  said  insurance  money  of  $14,191.32  and  provide  how  it  shall  be 
budgeted,  and  (2)  limit  indebtedness  for  insurance  as  to  time  of  payment 
and  specify  how  the  same  shall  be  budgeted.  The  changes  required 
by  you  to  be  made  before  finally  appro^'ing  the  budget  only  sought 
compliance  with  the  governing  statutes.  Such  did  not  constitute  sug- 
gested changes  as  contemplated  by  S237.I4  (2),  or  recommended  changes 
to  improve  the  county  school  program,  which  the  county  board  might 
in  its  Judgment  adopt  or  reject  under  8237.16. 

To  permit  the  county  board  to  (1)  budget  and  use  insurance  funds 
for  miscellanec^js  current  expenses  without  a  proper  and  sufficient  show- 
ing that  capital  expenditures  for  which  they  were  intended  to  be  used 
are  no  longer  necessary,  or  (2)  omit  from  the  current  budget  debt  service 
item  notes  for  insurance  for  the  current  year,  would  be  a  direct  violation 
of  the  mandatory  requirements  of  the  cited  statutes  and  rules  and 
regulations  of  the  State  Board,  and  would  render  of  no  effect  said  statutes 
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which  require  the  state  superintendent  to  see  that  the  law  ts  complied 
with  and  that  the  budget  is  properly  prepared  as  required  by  law  before 
giving  approval  thereto. 

It  ts  my  opinion  that  you  can  withhold  final  approval  of  said  budget 
untU  your  above-mentioned  requirements  are  complied  with. 

FINANCIAL   ACCOUNTS   AND    EXPENDITURES 

January  30.  1941.— 041-23. 

COUNTY  SCHOOL  FUNDS— ATHLETIC  ASSOCIATION  DUES 

QUESTION:  May  the  County  Board  of  Public  Instruction  pay 
athletic  dues  for  high  schools  in  the  County  out  of  County  School  Funds? 

To  Hon.  Colin  Enfflish,  State  Superintendent  of  Public  Instruction: 

I  am  unable  to  find  any  authority  of  law  that  would  permit  the 
payment  of  dues  for  tiigh  schools  to  an  athletic  association  from  county 
school  funds.  However,  I  see  no  objection  to  the  payment  of  such  dues 
from  other  funds  that  are  derived  from  sources  other  than  by  taxation. 

FINANCIAL    ACCOUNTS  AND    EXPENDITURES 

July  3,    1942—042-334. 

DISTRICT  SINKING  FUNDS— INVESTMENT  OF  INTEREST 

QUESTION:  The  Board  of  Public  Instruction  for  Pasco  County 
wishes  to  invest  the  Interest  and  Sinking  Fund  of  Special  Tax  School 
District  No.  7  in  the  purchase  of  two  Pasco  County  Board  of  Public  In- 
struction refunding  bonds  dated  July  1,  1937.  Are  these  bonds  valid  as 
required  by  Section  1055  of  the  Florida  School  Code? 

To  Hon.  Walter  C.  Craig,  Superintendent  of  Public  Instruction  for  Pasco 
County,  Florida: 

1  have  examined  the  court  files  carefully,  and  in  my  opmion  these 
bonds  were  properly  and  regularly  issued  under  the  legal  provisions  pre- 
vailing at  the  time  of  issue. 

FINANCIAL   ACCOUNTS   AND    EXPENDITURES 

October  27,  1941.-041-638. 

SCHOOL   DISTRICT  BONDS— VALIDITY 

QUESTIONS:  (l>  Would  any  original  issue  of  school  district  bonds 
issued  under  the  provisions  of  Section  17,  Article  XH  of  the  Constitution 
of  Florida,  whose  maturities  are  not  arranged  in  accordance  with  these 
requirements,  be  invalid? 

(2)  If  any  district  school   bonds  issued   under  the  provisions   of 

Section  17.  Article  xn  of  the  Constitution  of  Florida  were  refunded 
before  Chapter  20970,  Acts  of  1941,  became  effective,  would  the  schedule 
of  maturities  under  a  refunding  plan  have  to  meet  requirements  of  Sec- 
tion 17,  Article  xn  of  the  Constitution? 

(3)  Would  any  bonds  refunded  after  the  effective  date  of  Chapter 
20970,  Section  13,  Acts  of  1941,  which  is  Section  1086.1  of  the  Florida 
School  Code,  be  valid  imless  the  procedure  prescribed  in  this  section, 
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including  approval  of  the  state  superintendent  of  the  plan,  is  observed? 
To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

(1)  Section  17,  Article  XII.  of  the  Constitution  of  Florida  provides: 

"Any  bonds  issued  hereunder  shall  become  payable  wlthtn  thirty 
years  from  the  date  of  issuance  in  annual  installments  which  shall  com- 
mence not  mere  than  three  years  after  the  date  of  issue.  Each  annual 
installment  shall  be  not  less  than  three  per  cent  of  the  total  amount  of 
the  Issue," 

This  question  should  be  answered  in  the  affirmative.  "When  the 
constitution  provides  the  manner  of  doing  an  act.  the  manner  prescribed 
is  exclusive."  tWeinberger  vs.  Board  of  Public  Instruction.  93  Pla.  740, 
112  SO.  253,  1927.) 

(2)  Article  IX,  Section  6,  of  the  Florida  Constitution,  as  amended 
November  4,  1930,  has  been  held  to  supersede  Article  xn,  Section  17, 
regarding  the  maturities  of  school  district  refunding  bonds  (State  vs. 
School  Ertstrict  No.  5,  140  Fla.  65,  191  So.  843,  1939>.  In  pursuance  of 
Article  IX,  Section  6.  of  the  Constitution  as  amended,  the  Legislature 
passed  Chapter  15772,  Florida  Laws  1931.  Extra  Session,  which  became 
effective  on  July  29,  1931.  This  Act  pennltted  school  districts  to  Issue 
sin^nK  fund  refunding  bonds  and  did  not  restrict  such  districts  to  the 
issuance  of  serial  bonds.  The  issuance  of  sinking  fund  refunding  bonds 
under  this  Act  has  been  sustained  by  the  Supreme  Court  (State  vs.  School 
District  No.  5,  supra) ,  Therefore,  the  answer  to  yooir  second  question 
is,  in  my  opinion,  in  the  negative,  assuming  that  such  refunding  bonds 
were  issued  on  or  after  July  29,  1931. 

(3)  This  section  specifies  the  procedure  to  be  followed  in  connect 
tion  with  "any  plan  proposed  for  refunding  any  type  of  outstanding  and 
legally  incurred  school  indebtedness  not  covered  by  section  1086"  (sec- 
tion 1086  relates  only  to  the  unfunded  debt  at  the  date  of  the  adoption 
of  the  school  code) .  This  section  also  provides  that  "no  indebtedness  of 
any  type  may  be  refunded  on  a  sinlting  fund  basis."  These  provisions 
are  clearly  In  confQct  with  the  provisions  relating  to  the  refunding  of 
school  district  bonds  in  Chapter  15772,  Laws  of  Florida  1931  Extra  Ses- 
sion, and  accordingly  the  latter  provisions  are  therefore  repealed  by 
Section  15,  Chapter  20970,  Laws  of  Florida  1941.  Therefore,  your  third 
question  should  be  answered  in  the  negative. 

FINANCIAL   ACCOUNTS  AND    EXPENDITURES 

December  9.  1941. — 041-648. 

SCHOOL  INDEBTEDNESS — REFUNDING 

QUESTION:  Must  plans  for  refunding  school  Indebtedness  not 
covered  by  Section  1086  of  the  Florida  School  Code  be  approved  under 

rules  and  regulations  of  the  State  Board  of  Education  before  they  become 
legal? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

"Any  proposed  plan  for  refunding  any  type  of  outstanding  and  legally 
incurred  school  Indebtedness  not  covered  by  Section  1086  shall  be  sub- 
mitted to  the  State  Superintendent  for  approval  tmder  regulations  of 
the  State  Board." 

In  my  opinion,  this  makes  mandatory  the  adoption  of  rules  and 
regulations  of  the  State  Board  of  Education  and  the  approval  of  the 
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state  superintendent  of  public  instruction  only  in  conformity  to  such 
regulations.  Until  such  rules  and  regulations  are  adopted,  the  legality 
of  any  refunding  plan  presented  under  Section  1086.1  of  the  School 
Code  is  doubtful,  unless  the  State  Board  of  Education  permits  the  ap- 
proval of  such  a  plan  in  the  absence  of  any  rules  and  regulations. 

FINANCLU.    ACCOUNTS   AND    EXPENDITURES 

November  20,  1941.— 041-657. 

SCHOOL    INDEBTEDNESS— VALIDITY 

QUESTION:  <1)  What  legal  steps  should  a  county  board  of  public 
instructitm  take  to  determine  whether  outstanding  indebtedness  is  valid 
so  that  Invalid  accounts  may  be  removed  from  the  records  and  valid 
accounts  be  paid? 

(2)  How  does  the  statute  of  limitations  operate  as  applied  to  the 
various  types  of  school  indebtedness? 

(3)  In  view  of  the  fact  that  the  school  laws  prescribe  that  no 
obligations  are  to  be  incurred  except  as  authorized  by  the  county  school 
board,  may  it  be  assumed  that  any  purchases  made  by  the  trustees  of 
any  district,  by  individual  trustees,  by  principals,  by  Individual  board 
members,  or  by  others  without  authorization  cf  the  county  board  as 
prescribed  by  law,  do  not  constitute  valid  school  obligations  and  cannot 
be  paid  from  school  funds? 

(4)  Since  expenses  of  operating  a  school  within  a  district  can  be 
paid  out  of  county  or  district  fimds.  if  such  expenses  are  nevertheless 
charged  against  the  district,  may  the  county  school  board.  If  it  desires 
to  do  so,  prescribe  by  resolution  that  these  obligations  are  to  be  assumed 
by  the  county  general  school  fund  and  are  to  be  funded  and  retired  from 
the  proceeds  of  the  county  general  school  fund? 

To  Bon.  Colin  English,  state  Superintendent  of  Public  tnstrtiction: 

(1)  In  determining  what  is  vahd  indebtedness  so  that  invalid  ac- 
counts may  be  removed  and  valid  accounts  paid,  the  county  school  board 
must  consider  each  accoimt  on  the  basts  of  its  own  peculiar  facts.  This 
should  be  with  the  advice  of  the  board's  attorney,  and  the  governing 
principle  in  determining  the  legality  of  an  account  is  that  all  school 
indebtedness  must  be  incurred  in  the  maintenance  of  the  schools  and 
in  accordance  with  the  statutes  pertaining  thereto.  If  you  wish  a  de- 
tailed analysis  of  such  statutes,  I  shall  furnish  you  with  it, 

(2)  A  statute  of  limitations  may  be  applied  to  the  obligations  of 
the  county  school  board  in  the  same  manner  that  it  may  be  applied  to 
the  obligations  of  an  individual.  Various  statutes  of  limitations  are 
grouped  in  Sections  4646  to  4665  (1),  inclusive,  C.  G.  L.  1927,  and  may 
also  be  found  in  isolated  cases  imder  other  groupings.  The  character  of 
the  obligation  determines  the  statutory  limitation  applicable. 

(3)  Assuming  the  non-existence  of  a  legal  ratification  or  adoption 
by  the  county  school  board  of  the  acts  of  any  person  making  such  pur- 
chases, my  opinion  is  that  your  question  should  be  answered  in  the 
affirmative. 

(4)  Inasmuch  as  the  expenses  should  not  be  charged  against  any 
district  fund,  exceeding  the  amount  included  in  the  district  budget  and 
since  the  matter  of  charging  indebtedness  as  between  district  funds 
and  county  funds  is  a  matter  of  Ijookkeeping  procedure.  I  am  of  the 
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optoion  that  thlB  question  should  be  answered  in  the  affirmative  and  that 
the  county  board  may  properly  assume  such  obligations  and  fund  them 
to  be  retired  from  the  proceeds  of  the  general  county  school  fund. 

Prior  to  the  adoption  of  the  Budget  Law  of  1937  (Chapter  18134, 
Laws  of  Florida  1937)  the  matter  of  exceeding  budget  allowances  did 
not  arise;  however,  since  the  adoption  of  the  Budget  Law  of  1937,  which 
has  been  incorporated  into  the  School  Code,  the  exceeding  of  budget 
allowances  has  become  a  very  important  factor  in  determining  the  legal- 
ity of  obligations  incurred  by  the  county  school  board. 

Section  1060  of  the  School  Code  which  is  a  recodification  of  part  of 
Section  21  of  the  Budget  Law  of  1937  provides: 

"Expenditures  should  be  limited  to  the  amount  budgeted  under  the 
classifications  of  accounts  provided  for  each  fund  and  to  the  total  amount 
of  the  budget  after  the  same  have  been  amended  as  prescribed  by  law." 

Tills  places  a  definite  limit  upon  the  authority  of  the  county  school 
board  to  incur  obligations;  so  a  serious  question  arises  as  to  the  legality 
of  any  obligation  Incurred  beyond  any  budget  allowance. 

Your  fourth  question  seems  to  contemplate  Indebtedness  which  has 
been  incurred  prior  to  and  in  existence  at  the  time  of  the  adoption  of 
the  School  Code  as  to  which  the  law  does  not  specify  any  regulatory  re- 
quirements of  the  state  board  of  education:  however,  in  view  of  present 
restrictions  incidental  to  the  budget  provisions,  I  suggest  that  consid- 
eration be  given  by  the  State  Board  of  Education  to  the  formulating  of 
some  plan  whereby  prospective  creditors  of  a  county  school  board  may 
determine  the  credit  limitations  pertaining  to  the  particular  school  board 
at  the  time  any  specific  oblieation  is  Incurred. 

In  connection  with  the  matter  of  exceeding  budget  allowances.  I 
wish  to  point  out  that  Section  1081  of  the  School  Code  as  amended 
(Chapter  20970,  Section  10,  Laws  of  Florida.  1941)  which  continues  and 
supplements  part  of  Section  21  of  the  Budget  Law  of  1937,  provides 
heavy  penalties  for  any  member  of  a  county  school  board  or  any  county 
superintendent  who  violates  the  provisions  of  the  law  relating  to  the 
school  budget.  Violation  of  these  provisions  subjects  any  such  person 
to  removal  from  office.  Moreover,  any  member  of  the  school  board 
voting  to  incur  an  indebtedness  agadnst  the  county  or  district  school 
funds  in  excess  of  the  budget  allowances,  and  any  cliairman  of  the  board 
or  any  county  superintendent  signing  a  warrant  to  pay  any  such  in- 
debtedness, is  personally  liable  for  the  amount  of  the  indebtedness  and 
is  guilty  of  a  misdemeanor.  Upon  the  discovery  of  any  such  Illegal  ex- 
penditure, it  Is  the  duty  of  the  state  auditor  to  certify  such  fact  to  the 
state  comptroller  who,  upon  verification  of  the  same,  must  advise  the 
attorney  general  thereof.  The  attorney  general  must  in  turn  institute 
proceedings  against  any  person  liable  under  this  statute. 


RETIREMENT  SYSTEM  FOR  TEACHERS 

February   4,    1942.— 042-58. 

BENEFITS—DKATH — PAYMENT    PROCEDURE 

QUESTION:     What  procedure  should  be  followed  in  paying  allow- 
able benefits  in  case  a  teacher  dies  after  retirement,  or  before  retirement 
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but  after  the  death  of  the  beneficiary  designated  by  such  teacher,  in  ac- 
cordance with  Section  7  (6)  of  the  Act  (Chapter  19014,  Acts  of  1939)  7 

To  Hon.  Bryan  Willis,  Actuary,  Teachers'  Retirement  System: 

In  my  opinion,  the  procedure  provided  for  in  Chapter  16992,  Laws 
of  norida,  1935,  should  be  followed.  This  Act  provides  for  the  distri- 
bution of  a  decedent's  estate  under  certain  circumstances  without  the 
necessity  of  formal  administration  and  specifies  that  the  total  fees  for 
proceeding  under  this  Act  shall  not  exceed  $3.50. 

If  the  Probate  Court  enters  an  order  of  "no  administration"  pursuant 
to  a  petition  projperly  filed  under  the  Act,  such  order  "shall  constitute 
legal  authority  for  the  payment  to  the  persons  described  in  said  order 
as  the  proper  legal  heirs  entitled  to  receive  said  estate  without  adminis- 
tration by  all  creditors  or  debtors  of  said  estate  or  persons  purchasing 
property  thereof,  or  otherwise  dealing  therewith."  Accordingly,  after 
such  order  is  entered,  the  contributions  payable  under  the  Teachers'  Re- 
tirement Act  could  be  safely  paid  to  the  heirs  named  in  such  order. 

RETIREMENT  SYSTEM  FOR  TEACHERS 

February  28.  1941. — 041-93. 

BOARD  OP  TRUSTEES — ^PUNDS — ^DEPOSIT 

QUESTION:  Under  Section  10  (1)  of  Chapter  19014.  Acts  of  1939, 
has  the  Board  of  Trustees  of  the  Teachers'  Retirement  System  the  au- 
thority to  deposit  the  funds  created  by  the  Retirement  Act  in  Federal 
Savings  and  Loan  Associations,  awaiting  the  investment  of  the  funds  of 
the  securities  required  by  law? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction,: 

Section  10   (I)   of  Chapter   19014,  Acts  at   1939,  provides: 

"The  Board  of  Trustees  shall  be  the  trustees  of  the  several  funds 
created  by  this  Act  and  shall  have  full  power  and  it  shall  be  the  duty 
of  the  Board  of  Trustees,  to  invest  and  reinvest  such  portion  of  the  funds 
as  is  not  in  its  Judgment  required  to  meet  current  withdrawals.  Such 
investments  may  be  made  only  in  interest  bearing  obligations  of  the 
United  States  or  in  obligations  guaranteed  as  to  both  principal  and 
interest  by  the  United  States  .  .  ." 

A  deposit  in  a  federal  savings  and  loan  association  is  not  an  interest- 
bearing  obligation  of  the  United  States,  nor  is  it  in  my  opinion  an  obli- 
gation guaranteed  as  to  both  principal  and  interest  by  the  United  States. 
It  seems  doubtful  as  to  whether  such  a  deposit  is  an  "obligation"  within 
the  meaning  of  Section  10  of  Chapter  19014,  but  even  if  it  is,  it  would 
not  qualify  as  a  proper  investment  for  the  Board  of  Trustees,  because 
it  is  my  understanding  that  the  Federal  Deposit  Insurance  Corporation 
does  not  guarantee  the  interest  on  any  insured  deposit,  but  only  guaran- 
tees the  principal  of  an  insured  deposit  up  to  $5000,  If  this  is  so.  such 
a  deposit  cannot  be  said  to  be  "guaranteed  as  to  both  principal  and 
interest  by  the  United  States." 

This  opinion  has  reference  only  to  the  investment  of  such  portion 
of  the  fimds  created  by  the  Retirement  Act  as  is  not  in  the  judgment 
of  the  Board  required  to  meet  current  withdrawals. 
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May  8,  1941,-041-243. 

BOARD  OF  TRUSTEES— FUNDS — INVESTMENT  IN  P.  H.  A, 

MORTGAGES 

QUESTION:  Has  the  State  Board  of  Education  the  right  to  purchase 
F.  H.  A.  Mortgages  for  investment  In  the  Teachers'  Retirement  Fund? 

To  Hon,  Colin  English,  State  Superintendent  of  Public  Instruction: 

Section  10  of  Chapter  19014,  Laws  of  Florida,  Acts  of  1939,  relating 
to  the  management  of  the  Teachers'  Retirement  Fund,  provides  in  part: 

"The  Board  of  Trustees  shall  be  the  trustees  of  the  several  funds" 
created  b?  this  Act  and  shall  have  full  power  and  it  shall  be  the  duty 
of  the  Board  ai  Trustees,  to  invest  and  rdnvest  such  portion  of  the 
funds  as  is  not  in  its  judgment  required  to  meet  current  withdrawals. 
Such  investrtients  may  be  made  only  in  Interest  bearing  obligations  of 
the  United  States  or  in  obligations  guaranteed  as  to  both  principal  and 
interest  by  the  United  States,'" 

Since  F.  H.  A.  mortgages  are,  of  course,  not  interest -bearing  obliga- 
tions of  the  United  States,  the  sole  question  is  whether  such  mortgages 
are  obligations  guaranteed  as  to  both  principal  and  interest  by  the 
United  States. 

I  have  examined  the  National  Housing  Act  as  amended,  and  in  my 
opinion  F,  H.  A.  mortgages  carmot  be  considered  such  obligations.  When 
a  mortgage  insured  under  the  National  Housing  Act  is  conveyed  to  the 
Federal  Housing  Administrator  after  certain  defaults,  the  Administrator 
issues  debentures  to  the  mortgagee,  but  the  amount  of  the  debentures 
includes  only  the  unpaid  amount  of  the  original  principal  obligation 
of  the  mortgage,  with  certain  adjustments,  and  does  not  include  interest 
that  may  be  due  on  the  mortgage. 

In  addition,  the  debentures  are  issued  only  after  the  performance 
of  certain  conditions  by  the  morteagee.  For  these  reasons  it  cannot 
correctly  be  said  that  the  United  States  guarantees  F.  H.  A,  mortgages 
as  to  both  principal  and  interest,  and  so  the  Board  of  Trustees  has 
no  right  to  purchase  such  mortgages  for  investment  in  the  Teachers' 
Retirement  Fund  under  Section  10  above  quoted. 

RETIREMENT  SYSTEM  FOR  TEACHERS 

October  30,  1941.— 041-640. 

BOARD   OF  TRUSTEES — FUNDS — INVESTMENT    IN    U.    S.    SAVINQS 

BONDS 

QUESTION:  Can  the  Board  of  Trustees  of  the  Teachers'  Retire- 
ment System  invest  $50,000  of  the  Annuity  Savings  Funds  for  each 
County  in  the  State  in  U,  S.  Savings  Bonds,  or  must  the  investment  be 
limited  to  $50,000  for  each  of  the  funds  provided  by  the  Retirement  Act? 

To  Hon.  Bryan  Willis,  Actuary ,  Teachers'  Retirement  Sj/atem: 

Section  562  of  the  Florida  School  Code  provides; 

"{1>     The  collection  of  members'  contributions  shall  be  as  follows: 

"(a)  Each  employer  shall  cause  to  be  deducted  from  each  and 
every  payment  of  salary  of  a  member  for  each  and  every  payroll  period 
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subsequent  to  the  first  day  of  July,  nineteen  hundred  and  thirty -nine. 
th«  contribution  payable  by  such  member  as  provided  in  this  Act. 

"(b)  Each  employer  shall  transmit  monthly  to  the  Secretary  of 
the  Board  of  Trustees  a  warrant  for  the  total  amount  of  such  deduc- 
tions. The  Secretary  of  the  Board  of  Trustees,  after  making  records 
of  all  such  warrants,  shall  transmit  them  to  the  Comptroller  who  shall 
deliver  them  to  the  Treasurer  of  the  State  of  Florida,  who  shaU  collect 
them." 

In  order  to  meet  the  requirements  ot  this  section,  the  establishment 
of  a  separate  control  account  for  each  county  is  necessary  and  I  under- 
stand that  the  accounts  of  the  Teachers'  Retirement  System  are  set 
up  on  this  theory. 

According  to  the  memorandum  accompanying  your  letter,  you  pre- 
pare the  individual  ccTunty  payrolls  and  send  them  to  the  respective 
coimty  school  boards  at  least  five  days  before  the  payroll  due  dates. 
The  county  school  board  then  returns  a  copy  of  the  payroll  with  a  war- 
rant covering  the  amount  contributed  to  the  System  for  the  teachers 
in  that  ccunty.  This  warrant  is  credited  to  the  county,  and  from  the 
payroll  the  amount  specified  thereon  is  credited  to  each  individual 
teacher.  A  deposit  sUp,  listing  all  warrants  of  the  several  counties  of 
the  State,  is  made  up  and  is  transmitted  with  the  warrants  to  the  State 
Comptroller's  office.  The  Comptroller  verifies  the  correctness  of  the  de- 
posit and  transmits  the  warrants  to  the  State  Treasurer  far  collection, 
who  credits  all  such  receipts  to  the  aimuity  savings  fund  of  the  Teach- 
ers' Retirement  System. 

The  requirements  of  Section  562  of  the  Florida  School  Code  and  the 
bookkeeping  practice  and  handling  of  funds  prevailing  thereimder  are 
analogous  to  the  practices  prevailing  in  banks  and  other  depository  insti- 
tutions where,  although  all  deposits  may  be  placed  In  one  fund  by  the 
depository,  they  stand  to  the  credit  of  the  various  depositors. 

In  my  opinion,  none  of  these  facts  hereotfore  pointed  out  are  suffi- 
cient to  create  separate  legal  funds  of  the  county  contributions  to  this 
retirement  system  fund.  There  are,  however,  several  different  funds 
making  up  this  Teachers'  Retirement  system,  namely:  (1)  the  Annuity 
Savings  Fund;  (2)  The  Anntilty  Reserve  Fimd;  <3)  The  Pension  Accumu- 
lation Fund;  (4)  the  Pension  Reserve  Fund;  and  (5)  the  Expense  Fund; 
and  these  are  separate  funds  with  separate  and  distinct  allocations. 


RETIREMENT  SYSTEM  FOR  TEACHERS 

October  1,  1942.-042-472. 

BOARD   OP    TRUSTEES—POWERS    AND    DUTIES 

QUESTION:  Has  the  Board  of  Trustees  of  the  Teachers'  Retire- 
ment System  authority  under  Ch.  238,  Fla.  St.  '41  to  authorize  and  ap- 
prove a  teacher,  retired  on  his  own  application,  to  accept  a  teaching 
position  with  the  suspension  of  retirement  allowance  for  the  duration, 
and  then  at  the  end  of  the  emergency  again  be  retired  under  the  pro- 
visions of  the  retirement  act  and  receive  retirement  allowance? 

To  Hon.  Bryan  Willis,  Actuary,  Teachers'  Retirement  System: 

Unless  the  member,  on  attaining  sixty  years  of  age.  exercises  the 
option  and  privilege  of  retiring  and  thereby  claims  the  benefits  extended 
by  the  law,  the  general  purposes  and  objects  of  said  chapter  appear  to 
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contemplate  the  continuance  of   membership   In  the   Teachers'  Retire- 
ment System  until  arriving  at  seventy  years  of  age. 

I  find  no  provision  of  said  chapter  which,  by  specific  words  gives  a 
right  to  or  prohibits  a  retired  member  from  making  an  application  to 
suspend  retirement  and  retirement  benefits,  and  be  reinstated  as  an 
active  member;  or  prohibiting  the  Board  of  Trustees  from  entertaining 
and  acting  upon  such  application. 

Bearing  in  mind  that  retirement  laws  generally  are  construed  lib- 
erally toward  applicants  (56  C.  J.  431,  S397)  and  that  suspensicm  of 
retirement  might  not  operate  to  the  prejudice  of  the  retirement  system, 
and  reinstatement  on  an  active  basis  would  not  confer  any  additional 
benefits  or  rights  to  the  member,  other  than  those  Etcquired  by  virtue 
of  additional  services,  it  is  my  opinion  that  the  Board  of  Trustees  of 
the  Retirement  System  has  the  authority,  under  Ch.  238,  Fla.  St.  '41,  to 
authorize  and  approve  a  retired  teacher  to  again  accept  a  teaching  po- 
sition, and,  as  a  condition  tliereof,  to  order  the  suspension  of  his 
retirement  allowance  for  the  duration  of  active  membership:  and  at 
the  end  of  such  to  reinstate  retirement  and  order  the  payment  of  the 
statutory  retirement  allowance  based  on  the  additional  service  added  to 
previous  accrued  benefits. 

Provided,  however,  and  it  is  my  further  opinion  that  suspension  of 
retirement  and  reinstatement  is  discretionary  with  said  Trustees,  and 
should  be  made  only  on  application  therefor  being  approved  by  the 
county  superintendent  and  a  showing  of  full  compliance  with  all  reason- 
able conditions  imposed  and  such  rules  and  regulations  as  may  be  adopted 
by  the  Trustees  of  the  Retirement  System  touching  on  mental,  physical 
and  all  other  qualifications  of  the  applicant  required  by  the  School 
Code  and  other  statutes  in  addition  to  Ch.  338,  Pla.  St.  '41.  On  any 
such  application  to  suspend  retirement  being  approved  by  said  Trustees, 
a  written  notice  of  such  approval  should  be  given  to  the  applicant 
teacher.  County  Superintendent  Mid  the  Actuary  of  the  Retirement 
System. 


RETIREMENT  SYSTEM  FOR  TEACHERS 

August  19,  1941.— 041-459. 

"EARNABLE    COMPENSA/ITON"— DEFINITION 

QUESTION:  Does  "eamable  compensation"  include  that  part  of 
the  salary  paid  any  employee  of  the  institutions  of  iilgher  learning 
either  (1)  direct  from  the  federal  government,  (2)  from  the  funds  of 
federal  origin  disbursed  through  the  State  of  Florida,  and  (3)  funds  from 
county  sources? 

To  Hon.  Bryan  Willis,  Actuary,  Teachers'  Retirement  System: 

Paragraph  <14)  of  Section  1  of  Chapter  19014,  Laws  of  Florida,  Acts 
of  1939  as  amended  by  Section  l  of  Chapter  20749.  Acts  of  1941,  reads 

in  part  as  follows: 

"  'Eamable  compensation'  shall  mean  the  full  compensation  to  be 
received  by  a  teacher  for  working  the  full  working  time  for  his  position, 
whether  the  compensation  is  payable  In  whole  or  in  part  by  the  em- 
ployer, or  whether  payable  in  part  from  other  sources.  In  cases  where 
compensation  includes  maintenance,  the  Board  of  Trustees  shall  fix  the 
value  of  that  part  of  the  compensation  not  paid  in  money;  provided 
however,  that  eamable  compensation  during  any  one  year  shall  not 
include  any  part  of  the  compensation  received  by  a  teacher  in  excess  of 
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twelve  hundred  dollars  ($1,200.00)  and  all  compensation  received  by  a 
teacher  in  any  one  year  excess  of  twelve  hundred  dollars  ($1,200.00) 
shall  be  excluded  from  the  definition  of  'eamable  compensation'  as  used 
in  this  Act," 

Paragraph  (6)  of  the  same  Section  as  amended  reads: 

"  'Employer'  shall  mean  the  State  of  Florida  or  the  Boards  of  Public 
Instruction  of  all  the  counties  of  the  State  employing  teachers  subject 
to  the  provisions  of  this  Act,  or  other  agency  of  and  within  the  State  by 
which  the  teacher  is  paid." 

In  my  opinion  if  a  teacher  is  paid  compensation  in  part  by  the 
employer  as  deflned,  compensation  received  from  any  or  all  of  the 
sources  named  in  the  quotation  above  from  your  letter,  may  be  included 
in  "eamable  compensation"  under  the  Act,  total  compensation  from  all 
sources,  however,  being  subject  to  the  twelve  hundred  dollar  limitation 
in  paragraph   (14). 


RETIREMENT  SYSTEM  FOB  TEACHERS 

August  18,  1941.— 041-457. 

MEMBERSHIP— REQUIREMENTS 

QUESTION:  Would  a  Florida  teacher  be  entitled  to  member- 
ship service  in  the  Teachers'  Retirement  System: 

(a)  Where  a  Florida  teacher  Is  exchanged  for  a  teacher  from  an- 
other state  but  the  county  school  board  of  Florida  continues  to  pay 
her  salary,  and  the  school  board  of  the  other  state  pays  the  salary  of 
the  teacher  sent  to  Florida;  and 

lb)  Where  the  school  board  of  the  state  to  which  the  Florida 
teacher  is  exchanged  pays  her  salary  and  the  Florida  school  board  pays 
the  salary  of  the  exchanged  teacher  from  the  other  state. 

In  both  cases  the  Florida  teachers  are  willing  to  continue  contri- 
bution to  the  Retirement  System. 

To  Hon.  Bryan  Willis,  Actuary,  Teachers'  Retirement  System: 

(a)  In  ray  opinion  in  the  case  in  which  the  Florida  teacher's  salary 
is  paid  by  the  county  board  of  public  instruction  in  Florida  during  the 
period  of  the  exchange,  such  teacher  is  entitled  to  membership  in  the 
Florida  Teachers'  Retirement  System.  In  view  of  the  fact,  however, 
that  this  case  may  possibly  be  regarded  as  a  case  of  doubt  within  the 
meaning  of  Section  1  of  Chapter  19014,  as  amended  by  Section  1  of 
Claaprter  20749  in  paragraph  C4)  I  would  suggest  that  the  board  of 
trustees  determine  whether  the  teacher  in  question  is  a  teacher  as  de- 
fined in  that  paragraph. 

(b)  In  the  case  of  the  Florida  teacher  whose  salary  is  paid  by  a 
school  bc^rd  in  another  State,  it  is  my  opinion  that  such  teacher  is  en- 
titled to  membership  service  in  the  Florida  Teachers'  Retirement  Sys- 
tem if  she  obtains  a  professional  leave  of  absence  and  files  with  the 
Board  of  Trustees  before  the  next  contribution  is  due  an  application 
to  continue  her  membership  during  the  period  of  her  prcrfessional  leave 
of  absence  to  teach  in  the  other  state,  in  accordance  with  the  provisions 
of  Section  5  of  Chapter  19014,  as  amended  by  Section  2  of  Chapter  20749. 
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AprU  32.  1942.— 042-231. 

MEMBERSHIP— REQUIREMENTS 

QUESTION;  fl)  Is  a  person  who  taught  at  any  time  during  the 
school  years  1936-37,  1937-38  or  1938-39  a  member  of  the  teachers'  re- 
tirement system  if  he  did  not  flle  a  notice  of  his  election  not  to  be  cov- 
ered in  membership? 

(2>  If  such  person  is  a  member,  must  he  enroll,  as  provided  in 
Section  557  of  the  School  Code,  before  July  1,  1940,  in  order  to  receive 
credit  for  prior  service,  or  may  he  enroll  at  any  tbne  thereafter  and 
receive  credit  for  such  service? 

(3)  Would  the  fact  that  the  teacher  was  unemployed  during  the 
years  1939-40  and  1940-41  change  the  result? 

f4)  Is  a  wife,  who  is  a  member  of  the  teachers'  retirement  system 
and  who  has  been  compelled  to  give  up  her  teaching  position  either  to 
be  with  her  husband  or  to  run  his  business  while  he  is  in  some  branch 
of  the  military  service,  and  is  therefore  continuously  unemployed  as  a 
teacher  for  more  than  two  years,  to  be  dropped  as  a  member  of  the 
retirement  system?  Also,  what  application  does  Section  2,  Chapter 
20749.  Laws  of  Florida,  1941  have? 

To   Hon.  Bryan    Willis,  Actuary,    Teachers'   Retirement   Sit  ft  em,    TtUki- 

hassee.  Florida: 

(1)  Section  556  d)  (a)  provides  that  all  persons  who  were  teach- 
ers at  any  time  during  the  school  year  of  1936-37,  or  1937-38.  or  1938-39, 
shall  become  members  as  of  July  1.  1939,  unless,  prior  to  December  1, 
1939,  Euiy  such  teacher  shall  flle  .  .  .,  a  notice  of  his  election  not  to  be 
covered  in  membership  .  ., . 

Section  556  f2>  provides  that  a  teacher  whose  membership  in  the 
retirement  system  is  contingent  on  his  own  election  and  who  elects  not  to 
become  a  member  may  thereafter  apply  for  and  be  admitted  to  member- 
ship, but  no  such  teacher  shall  receive  prior  service  credit  unless  he  is 
admitted  to  membership  as  of  a  date  before  the  first  day  of  July,  nine- 
teen hundred  and  forty. 

A  person  who  taught  at  any  time  during  any  of  the  three  years  men- 
tioned is  a  member  of  the  retirement  system  it  he  did  not  file  a  notice 
of  non-election,  as  provided  in  Section  556  (1)   (a)  of  the  School  Code. 

(2)  Section  557  <1)  of  the  School  Code  provides:  "...  It  a  mem- 
ber was  a  teacher  during  the  school  year  1936-1937,  or  1937-1938.  or  1938- 
1939  and  becomes  a  member  before  the  first  day  of  Jvly  nineteen  hun- 
dred and  forty,  he  shall  itemize  ...  all  service  as  a  teacher"  on  the 
application  required  to  be  filed  with  the  Board  of  Trustees.  This  sec- 
tion also  provides:  "Until  such  application  is  filed  no  teacher  nor  his 
beneficiary  shall  be  eligible  to  receive  any  i>enefits  under  this  Act." 

It  is  my  opinion  that  although  the  filing  of  such  application  before 
July  1.  1940.  is  a  condition  precedent  to  the  receiving  of  any  benefits 
under  the  retirement  act.  It  is  not  a  condition  to  the  receiving  credit  for 
prior  service.  In  other  words,  if  he  taught  during  any  one  of  the  three 
years  mentioned  and  became  a  member  before  July  1,  1940,  which  could 
be  automatic  under  the  terms  of  Section  556  of  the  School  Code,  he  is 
entitled  to  credit  for  prior  service  and  should  itemize  such  on  his  appll- 
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cation;  and  until  he  files  the  application  described  in  Section  957  il)  he 
is  not  entitled  to  receive  any  benefits  under  the  Act. 

(3>  I  assume  that  the  teacher  was  again  employed  for  the  school 
year  1941-1942,  Section  556  (3)  of  the  School  Code  provides:  "The 
membership  of  any  person  in  the  retirement  system  shall  cease  if  he 
shall  be  continuously  unemployed  as  a  teacher  for  a  period  of  more  than 
two  years;" 

Although  the  Teachers'  Retirement  Act  became  effective  on  July 
1,  1939,  it  was  not  placed  In  operation  by  the  Board  of  Trustees  imtil 
January  l,  1940.  It  would,  therefore,  have  been  impossible  for  any 
teacher  to  comply  with  its  provisions  prior  to  January  1,  1940.  Ac- 
cordingly, in  my  opinion  the  two  year  period  of  unemployment  referred 
to  In  Section  556  (3)  of  the  School  Code  could  not  begin  until  January 
1,  1940.  In  the  situation  you  describe  then,  the  period  of  unemployment 
extended  from  January  1,  1940,  to  September,  1941,  which  would  not 
be  two  years  and  would  ndt  affect  the  membership  of  such  teacher  In 
the  teachers'  retirement  system. 

(4)  This  statute  provides  that  the  requirement  that  the  member- 
ship of  any  person  in  the  retlreaient  system  shaU  cease  if  he  shall  be 
continuously  unemployed  as  a  teacher  for  a  period  of  more  than  two 
years  "shall  not  apply  to  a  member  of  the  retirement  system  who  ceases 
to  teach  for  reasons  c?f  military  or  naval  service  or  professional  leave  of 
absence  if  he  files  with  the  Board  of  Trustees  before  his  next  contri- 
bution is  due  an  application  to  continue  his  membership  during  the 
period  of  his  military  or  naval  service  or  professional  leave  of  absence." 
In  my  opinion  this  proviaion.  Insofar  as  it  relates  to  one  who  ceases  to 
teach  for  reasons  of  military  or  naval  service,  does  not  apply  to  a  wife 
who  leaves  her  teaching  position  to  be  with  her  husband  or  to  operate 
his  business  while  he  is  In  some  branch  of  the  military  service.  The 
legislature  rather  contemplated  that  this  should  apply  to  the  person  who 
actually  Joins  some  branch  of  the  armed  service. 

It  is  possible,  however,  that  the  wife  might  obtain  a  prof^sional 
leave  of  absence  in  order  to  operate  her  husband's  business,  in  which 
case  she  would  come  within  the  above  exception.  Professional  leave  is 
prcTvlded  for  under  Section  539  of  the  School  Code  as  amended  by 
Chapter  20970,  Laws  of  Florida,  1941.  Although  such  professional  leave 
may  be  granted  for  a  period  of  not  to  exceed  one  year,  there  Is  no  pro- 
hibition against  the  renewal  of  such  professional  leave  for  a  similar  period 
at  the  expiration  of  the  year  for  which  it  is  granted, 

SecUon  554  of  the  School  Code  provides:  "Subject  to  the  limitation 
of  this  Act  the  Board  of  Trustees  shall  from  time  to  time  establish  rules 
and  regulations  for  the  administration  and  transaction  of  the  business  of 
the  retirement  system."  There  are  a  number  ol  problems  arising  in 
connection  with  the  war  emergency  similar  to  the  one  which  you  mention 
in  your  question  which  are  not  covered  by  the  Teachers'  Retirement  Act, 
which  are  properly  subject  to  the  irule-making  power  of  the  Board  of 
Trustees.  This  rule -making  power  was  obvicaisly  conferred  upon  the 
Board  of  Trustees  to  meet  just  such  extraordinary  situations.  In  my 
opinion,  therefore,  if  a  wife  in  the  situation  you  describe  in  your  question 
cannot  obtain  or  qualify  for  professional  leave,  this  matter  should  be 
presented  to  the  Board  of  Trustees  so  that  the  Board  may  determine 
whether  it  wishes  to  promulgate  a  regulation  concerning  the  matter. 
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May  22.  1942.— 042-254. 

TEACHERS-DEFINITION;    XJNEMPIX»YMENT    PERIOD 

QUESTION:     (1)     Is  a  person  employed  as  a  bookkeeper  or  In  any- 

uther  capacity  by  the  County  Board  of  Public  Instruction  covered  by 
the  term  "teachers"  as  defined  by  the  school  code  and,  therefore,  eligible 
lo  membership  in  the  Teachers'  Retirement  System? 

(2)  Must  the  membership  of  a  teacher  in  the  Teachers'  Retirement 
System  cease  if  such  teacher  be  unemployed  for  two  consecutive  school 
years,  although  such  teacher   began   teaching  at   the   beginning   of   the 

third  year? 

To  Hon.  Bryan  WUlis,  Actuary,  Teachers'  Retirement  System: 

(IJ  In  my  opinion  the  words  "any  member  of  the  teaching  or  pro- 
fessional staff  of  any  pubhc  free  school  of  any  county  school  system"  do 
not  contemplate  the  Inclusion  of  a  bookkeeper  or  one  employed  in  any 
clerical  capacity  in  the  oEBce  of  the  county  board  of  public  instruction. 
These  words  rather  cover  only  persons  actually  engaged  in  instructional 
work  or  in  professional  educational  pursuits.  I  am  further  of  the  opinion 
tt^t  this  interpretation  would  not  in  any  way  be  affected  by  the  fact 
that  the  person  involved  had  previously  taught  In  the  public  schools  of 
Florida  and  has  a  teacher's  certificate. 

(2)  Section  556  (3)  of  the  School  Code  provides  that  the  member- 
ship of  a  person  in  the  teachers'  retirement  system  shall  cease  if  he  Is 
continuously  unemployed  for  a  period  of  more  than  two  years.  The 
question  is.  therefore,  what  constitutes  two  years  of  such  unemployment 

In  my  opinion  this  section  contemplates  that  a  year  of  unemployment 
is  a  calends*  year  measured  from  the  beginning  of  one  school  year  to 
the  beginning  of  the  next  school  year.  It  is  a  matter  of  common  knowl- 
edge that  teachers  are  employed  to  begin  work  with  the  beginning  of 
the  school  year,  usually  in  September,  although  their  services  are  nor- 
mally performed  cjnly  until  the  close  of  the  school  year  the  following 
May  or  Jtme.  The  teacher  catuiot  work  during  the  summer  months 
following,  inasmuch  as  the  schools  are  in  vacation.  I  think,  therefore. 
chat  the  vacation  period  following  any  school  year  should  be  included 
as  a  part  of  that  year  in  computing  the  period  of  unemployment  under 
Section  556  <3), 

INSTITUTIONS  Of   HIGHEB  LEARNING 

July  24.  1941.— 041-393. 

A.  &  M.  COLLEGE  FOR  N1X5ROES— EMPLOYEES  SALARIES 

QUESTION:  Can  the  amounts  set  forth  in  the  expense  budget  as 
salaries  for  the  respective  employees  and  c*ttcers  of  A.  &  M.  College  for 
Negroes  be  legally  paid,  and  has  the  Budget  Commission  authority  to  ap- 
prove the  same? 

To  Hon.  F.  C.  Elliot.  Secretary  to  Budget  Commission: 

By  the  phrase  "expense  budget"  I  assume  you  mean  the  report  to  the 
Legislature  of  1941  at  the  Budget  Commission  of  the  State  of  Florida. 

In  the  Ught  of  the  decisions  of  the  Supreme  Court  of  Florida  in  the 
cases  of  State,  ex  rel,  Williams  vs.  Lee,  191  So.  691,  140  Fla.  380;  State, 
ex  rel.  Neill  vs.  Lee.  200  So.  101.  and  State,  ex  rel.  Knott  vs.  Lee,  191  So. 
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681,  construing  the  following  language  in  Section  II  (a)  of  the  General 
Appropriation  Bill  of  1939,  repeated  verbatim  in  Section  11  of  the  1941 
Appropriation  Bill  except  for  the  year  named,  to- wit; 

"Where  the  salary  al  any  officer  or  employee  of  the  State  has  not 
been  changed  by  an  Act  out  of  the  Legislature  of  1939.  the  appropriation 
for  salaries  respecting  such  officer  or  employee  shall  control  the  salary 
or  compensation  to  be  paid  such  officer  or  employee." 

and  accepting,  for  the  purpose  at  hand,  these  decisions  as  controlling 
the  present  situation,  I  am  of  the  opinion,  and  you  are  so  advised; 

That  when  and  if  the  Budget  Commission  examines  the  reports  of 
the  various  departments  involved  in  your  inquiry,  as  required  by  Section 
8  of  Chapter  20980,  Acts  of  1841,  the  Budget  Commission  report  to  the 
Legislature  of  1941,  and  the  Appropriation  Bill  of  1941,  and  flnds  that 
the  appropriations  for  such  departments  cover  the  salaries  intended  to 
be  fixed  by  the  Ijegislature  for  the  officers  and /or  employees  named,  it 
should  so  report  to  the  Comptroller,  whereupon  it  would  be  incumbent 
upon  the  Comptroller  to  draw  his  warrant  for  the  salaries  of  the  re- 
spective officers  and  employees  in  accordance  with  the  findings  of  the 
Budget  Commission,  my  interpretation  of  the  decisions  cited  being  that 
in  cases  where  the  salary  of  a  particular  office  or  employment  is  itemized 
and  the  appropriation  is  sufficient  to  cover  it,  that  is  the  salary  to  be 
paid. 


INSTITUTIONS   OF  HIGHER  LEARNING 

April  21,  1942,-1)42-197. 

AGRICULTURAL  COLLEGE  FUND— DISPOSITION  OP  EXCESS 

INTEREST 

QUESTION:  In  view  of  the  provisions  of  Chapter  19137,  Acts  of 
1939,  should  interest  derived  from  the  Agricultural  College  Fund  be 
credited,  as  in  the  past,  to  General  Revenue,  or  should  all  over  $7,750 
be  credited  to  interest,  Agricultural  College  Fund? 

To  State  Board  of  Education: 

The  preamble  of  Chapter  19137,  Acts  of  1939,  recites  that  the  Act  of 

Congress  known  as  the  Morrill -Land  Grant  Act  of  1862,  granted  lands  to 
the  State  of  Florida  for  the  establishment  of  a  perpetual  fund  to  sup- 
port colleges  instructing  in  agriculture  and  mechanical  arts,  which  was 
accepted  and  assented  to  by  the  Legislature  of  this  State. 

The  total  par  value  of  the  securities  in  this  fund,  known  as  the 
Agricultural  College  Fund,  is  recited  in  said  preamble  to  be  $155,000. 
The  preamble  likewise  recites  that  the  acceptance  of  this  grant  obli- 
gated the  state  to  invest  the  funds  therefrom  in  stoclc  yielding  not  less 
than  5%  upon  the  par  value  thereof,  or  $7,750  per  year,  and  to  replace 
any  portion  of  such  interest  which  by  any  contingency  might  be  lost. 

In  order  to  maintain  this  obligation  and  prevent  the  interest  from 
falling  below  $7,750  per  year,  the  Legislature,  in  1939,  by  said  Chapter 
19137,  made  a  continuing  annual  appropiiation  to  the  Agricultural  Col- 
lege Fund  in  the  sum  of  $7,750  from  the  General  Revenue  Fund. 

This  Act  also  provides  that  the  interest  annually  received  on  the 
Agricultural  College  Fund  shall  be  transferred,  in  a  sum  not  to  exceed 

$7,750  annually,  to  the  General  Revenue  Fund. 
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The  purpose  of  this  Act  is  to  insure  interest  to  the  Agricultural 
College  Fund  in  the  sum  of  $7,750  per  year,  and  the  General  Revenue 
Fund  is  therefore  liable  each  year  for  that  amount,  but  is  to  be  repaid 
during  that  year  up  to  the  amount  of  $7,750  from  the  interest  received 
from  the  assets  of  the  Agricultural  College  Fund. 

The  apparent  intention  of  the  Legislature  in  the  enactment  of 
Chapter  19137,  Acts  of  1939,  was  to  guarantee  Interest  on  the  Agricul- 
tural College  Fund  to  the  extent  oi  5%  per  annum,  and  the  amounts 
transferred  to  the  Agricultural  College  Fund  from  the  General  Revenue 
Fund  should  be  repaid  from  interest  collected  on  the  Agricultural  College 
Fund.  The  use  of  such  interest,  even  to  repay  the  General  Revenue 
Fund  for  advancements  made  in  prior  years,  would  not.  in  my  opinion, 
violate  the  obligations  assumed  by  the  State  In  accepting  the  Morrlll- 
Land  Grant,  because  in  any  event  the  Agricultural  College  Fund  would 
have  the  beneflt  of  the  5'/r  interest  rate  required  by  Congress.  In  the 
absence  of  the  continuing  appropriation,  the  State  woiild  be  liable  only 
to  the  extent  of  the  difference  between  the  actual  interest  collected  on 
the  Agricultural  College  Fimd  and  the  required  yield  at  5%.  The  Act 
making  the  continuing  appropriation  is  intended  merely  to  guarantee 
the  5%  yield,  and  to  authorize  the  repayment  of  advancements  from  the 
general  revenue  fund. 

It  is,  therefore,  my  opinion  that  the  $7,750  continuing  the  annual 
appropriation  from  the  General  Revenue  Fund  may  be  repaid  annually 
from  interest  received  on  the  Agricultural  College  Fund,  and  that  the 
amounts  received  annually  in  excess  of  said  $7,750  as  interest  on  said 
fund  should  be  credited  to  interest,  Agricultural  College  Fund,  which 
fund  may  in  turn  be  used  to  repay  the  General  Revenue  Fund  for  any 
deficits  which  may  be  brought  forward  from  past  years  in  the  General 
Revenue  Fund  by  reason  of  transfers  from  that  fund  to  the  Agricultural 
College  Fund  in  excess  of  the  interest  collected  on  the  latter  fund. 


INSTITUTIONS  OF'  HIGHER  LEARNING 

August  7,  1941. — 041-433. 

AGRICULTURAL  EXPERIMENT  STATION— VALIDITY  OP  CONTRACT 

QUESTION:  The  Agricultural  Experiment  Station  desires  to  enter 
into  a  contract  with  the  City  of  Belle  Glade  for  the  installation  of  a 
pipe  line  and  purchase  of  water  from  the  City.  Under  the  conditions 
hereinbelow  set  forth,  is  such  contract  valid? 

To  Dr.    Wilmon  Newell,  Director  Agricultural   Experiment    Station: 

The  Board  of  Control  has  authorized  the  Everglades  Experiment 
Station  to  purchase  and  install  a  six  inch  water  pipe  line  from  the 
town  limits  of  the  City  of  Belle  Glade  to  the  Experiment  Station  prop- 
erty in  order  that  the  station  might  purchase  water  from  the  City,  there 
being  no  other  adequate  supply  of  suitable  water  available.  The  condi- 
tions are  that  the  town  will  purchase  the  pipe  by  crediting  the  Experi- 
ment Station  up  to  forty  per  cent  on  each  monthly  water  bill  with  a 
minimum  charge  of  Fifty  Dollai-s,  and  that  the  town  will  have  the  right 
to  tap  into  the  pipe  for  other  customers  between  the  town  limits  and 
the  Experiment  Station  property.    Is  the  following  provision  valid; 

"If  the  Experiment  Station  becomes  permanently  closed  and  the 
mcTQthly  payments  are  not  made,  the  pipe  automatically  becomes  the 
property  of  the  town.    If  for  any  reason  the  pipe  is  not  paid  for  within 
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twenty  years  out  of  the  40%  deducted  towards  the  cost  of  the  pipe,  the 
pipe  will  nevertheless  become  the  property  of  the  town  at  that  time." 

I  believe  that  the  quoted  provision  Is  valid  if  the  contract  entered 
Into  with  the  City  of  Belle  Qlade  is  executed  by  the  State  Board  of 
Control  and  the  State  Board  of  Education. 

Section  35  of  the  Bucionan  Act  ^Section  785,  COX.  1027)  provides 
that  the  State  Board  of  Control  shall; 

"...  make  purchases  of  land  and  tenements,  and  to  contract  for 
the  sale  and  disposal  of  the  same,  but  the  title  to  all  such  donations  and 
property,  however  acquired,  shall  be  vested  in  the  State  Board  of  Edu- 
cation, and  shall  only  be  transferred  and  ccmveyed  by  it,  .  .  ." 

In  view  of  the  fact  that  the  pipe  line  In  question  would  likely  be 
held  to  be  a  part  of  the  land  I  recommend  that  the  contract  be  signed 
by  the  State  Board  of  Education  under  the  above  quoted  provision. 

INSTITUTIONS   OF'  HIGHER  LEARNING 

July  14.  1942,-042-352, 

EVERGLADES  EXPERIMENT  STATION— ANNUAL  APPROPRIATION 

QUESTION;  The  Commissioners  of  the  Everglades  I>rainage  District 
wish  to  pay  the  annual  appropriation  of  $5,000  from  the  Drainage  Dl.strlct 
funds  to  the  Everglades  Experiment  Station  as  provided  by  Chapter  8442. 
Laws  of  Florida,  1921.  Should  this  appropriation  be  made  from  the 
"administration  tax"  raised  by  ad  valorem  levy,  which  Is  scarcely  ade- 
quate, or  may  it  l>e  paid  from  the  "debt  service  fund"  which  results  from 
the  acreage  taxes  and  which  now  has  a  substantial   surplus? 

To  Hon.  J.  E.  BeardsJey,  General  Manaser,  EverffUides  Drainage  District: 

Section  6,  Chapter  8442,  Laws  of  Florida,  1921.  provides  that  $3,000 
annually  shall  be  paid  by  the  Commissioners  of  the  Everglades  Drainage 
District  to  the  Everglades  Experiment  Station,  "all  of  said  appropria- 
tions being  from  any  funds  in  the  hands  of  the  said  board,"  In  1931 
the  Legislature,  by  Chapter  14717,  cc?mpletely  revamped  the  Everglades 
Drainage  District  Act  and  provided  that  most  of  the  acreage  taxes  would 
constitute  the  "debt  service  tax"  which  was  to  be  used  to  "pay  the  prin- 
cipal and  interest  of  all  obligations  of  Everglades  Drainage  District  here- 
tofore incurred  and  now  outstanding"  'Section  7),  A  small  acreage  tax 
was  levied  "for  the  purpose  cf  paying  the  cost  of  administering  the 
affairs  of  the  district  generally"  (Section  8).  The  Everglades  Drainage 
District  Act  was  again  substantially  revised  by  Chapter  20658,  Laws  of 
Florida.  1941.  Under  Section  2  of  this  Act  the  "debt  service  tax"  con- 
sumes all  of  the  acreage  taxes  and  the  purpose  for  which  if  is  to  be 
used  is  the  same  as  in  the  1931  Act.  Section  7  of  the  1941  Act  converts 
the  administration  tax  Into  an  ad  valorem  levy  to  be  used  for  the  same 
purpose  as  that  expressed  In  Section  8  of  the  1931   Act. 

Since  the  1921  Act  provides  that  this  appropriation  to  the  Ever- 
glades Experiment  Station  shall  be  paid  from  any  funds  In  the  hands 
of  the  Board  of  Commissioners  of  the  Everglades  Drainage  District,  since 
this  appropriatic/n  constitutes  a  statutory  obligation  against  the  Ever- 
glades Drainage  District  and  Ls,  therefore,  within  the  purpose  for  which 
the  "debt  service  tax"  may  be  used,  and  since  most  of  the  debts  of  the 
Everglades  Drainage  District  have  been  incurred  subsequent  to  the  1921 
act  making  the  appropriation,  it  is  my  opinion  that  this  appropriation 
may  be  paid  from  the  fund  yielded  by  the  acreage  taxes  levied  for  the 
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debt  service  fund.  I  think,  also  that  the  appropriaticTn  may  be  paid,  if 
the  Board  of  CommlssicmeTs  so  desires,  from  the  proceeds  of  the  admin- 
istration tax. 

INSTITUTIONS  OF'  BIGRER  LEASNING 

October  22.   1941. — 041-548-1. 

EX-COKPEDERATE-^SOIiDIERS'  AND  SAHiORS'  HOME— INVEST- 
MENT  OF  ENDOWMENT  POND 

QUESTION:  What  are  the  requirements  for  the  Investment  of 
funds  belonging  to  Ex-Confederate  Soldiers'  and  Sailors'  Endowment 
Fund? 

To  Hon.  J.  Edwin  Larson,  State  TTeasurer: 

Section  2126,  Compiled  General  Laws,  directing  you  to  invest  these 
fund£  is  silent  as  to  the  nature  or  reQuirements  the  investment  shall  meet. 

It  is  my  opinion  that  you  may  invest  these  funds  in  securities,  or 
deposit  them  in  qualifled  banks,  as  a  reasonably  prudent  business  man 
might  do  under  the  same  or  similar  circumstances.  It  is  my  advice.  In 
view  of  my  inability  to  find  any  decision  of  our  couits  on  this  question, 
that  you  confine  your  investment  of  these  funds  to  that  class  of  securi- 
ties which  are  acceptable  as  security  to  secure  the  safety  at  deposits  of 
State  funds;   to-wit: 

Bonds  of  the  United  States,  of  the  several  States,  county  and  mu- 
nicipal bonds,  county  or  county  school  time  warrants  issued  by  any  one 
of  the  counties  or  cities  of  the  State  of  Florida,  bonds  or  obliRations 
issued  by  a  Housing  Authority  pursuant  to  the  Housing  Authorities  Law 
of  this  State,  or  issued  by  any  public  Housing  Authority  or  agency  in 
the  United  States,  when  such  bonds  or  other  obligations  are  secured  by  a 
pledge  of  annual  contributions  to  be  paid  by  the  United  States  Govern- 
ment or  any  agency  thereof. 

(Section  174,  Compiled  General  Laws,  1927;  Section  7100  c3-nn) 
1940  Supp.) 

INSTITUTIONS  OF  HIGHER  LEARNING 

September  15.  1941.— 041-548. 

EX-CDNPEDEIBATE  SOLDIERS'  AND  SAILORS'  HOME — STATUS  OF 

SCHOLARSHIP  FUND 

QUESTION:  Exact  status  of  scholarship  fund  derived  from  sale  of 
Old  Soldiers'  and  Sailors'  Htane  formerly  used  by  Confederate  Veterans 
in  regard  to: 

(1)  Method  of  setting  up  committee  to  award  scholarships; 

(2)  When  funds  shall  be  available; 

(3)  When  competitive  examinations   shall   be  given; 

(4)  What  authority  the  United  Daughters  of  the  Confederacy  will 
have  in  any  of  these  matters. 

To  Hon.  Colin  English,  State  Superintendent  of  Public  iTislruction: 

(1)  There  Is  no  provision  in  the  law  as  to  the  setting  up  of  a  com- 
mittee but  the  matter  of  the  awarding  of  the  scholarships  upon  com- 
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petiUve  examination  is  to  be  governed  by  rules  and  regulations  to  be 
adopted  by  the  State  Board  of  Education. 

<2)  Tlie  sum  of  $13,313.80  has  been  deposited  by  the  State  Treas- 
urer in  a  fund  known  as  the  "Ex-Confederate  Soldiers'  and  Sailors'  Home 
Endowment  Fund."  In  addition,  the  Treasurer  has  in  his  possession 
a  deed  from  the  Old  Confederate  Soldiers'  and  Sailors'  Home  Associa- 
tion to  the  Board  erf  Commissioners  of  State  Institutions  dated  February 
28,  1940.  Under  Chapter  8505,  Acts  of  1921,  the  Board  of  Commissioners 
of  State  Institutions  is  required  to  deposit  all  of  the  assets,  real  and 
personal,  coming  into  their  hands  and  convert  the  same  into  cash.  The 
statute  then  provides  that  this  cash  shall  be  deposited  in  the  fund  men- 
tioned and  should  then  be  invested  by  the  State  Treasurer,  the  proceeds 
from  which  are  to  l>e  used  for  the  endowment  of  a  scholarship  or  scholar- 
ships in  the  University  of  Florida  and  the  Florida  State  College  for 
Women.  The  funds  for  the  scholarships  are  thus  available  when  income 
is  received  from  these  investments. 

(3>  Competitive  examinationa  are  to  be  given  at  such  time  and 
place  and  under  such  conditions  as  the  State  Board  of  Education  may 
provide  by  rules  and  regulations. 

(4)  The  United  Daughters  of  the  Confederacy  will  have  no  author- 
ity In  any  of  these  matters  unless  the  State  Board  of  Education  sees 
flt  to  confer  such  authority  upon  that  organization  under  its  power  to 
adopt  rules  and  regulations  governing  the  competitive  examinations. 
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July  3,  1943.— 042-333. 

FLORIDA    STATE  COLLEGE  FOR    WOMEN— BENEFICIARY    UNDER 

TRUST 

QUESTIONS:  (1)  If  an  individual  expects  to  name  the  Florida 
State  College  for  Women  as  a  beneficiary  under  his  will  with  a  definite 
amount  of  stock  or  cash,  the  income  from  which  is  to  be  used  as  a 
scholarship  fund,  how  shoiUd  this  fund  be  designated  In  the  will? 

(2)  Would  such  funds  under  existing  inheritance  laws  be  deducti- 
ble as  charitable  contribution? 

To  Dr.  D.  S.  Campbell,  President,  Florida  State  College  for  Women: 

U)  In  my  opinion  the  bequest  should  be  made  to  the  State  Board 
of  Control  as  trustees  for  the  Florida  State  College  for  Women  to  carry 
out  the  objects  of  the  bequest.  If  it  is  thought  tiiat  a  local  board  might 
be  in  better  position  to  administer  the  fund.  It  might  be  well  to  name 
the  President,  the  Dean  of  the  College  of  Arts  and  Sciences,  and  the 
Business  Manager  of  the  Florida  State  College  for  Women,  or  such  per- 
sons as  you  think  desirable,  as  trustees  for  the  same  purposes.  The  will 
sb(7uld  name  the  trustees,  carefuUy  describe  the  gift,  and  specifically 
set  out  the  objects  for  which  the  fund  is  to  be  used. 

(2)  The  present  estate  tax  laws  permit  such  a  gift  to  be  deducted 
from  the  gross  estate  of  the  decedent  for  the  purposes  of  determining 
the  amount  of  the  estate  tax.  To  avoid  any  question  about  the  matter, 
the  will  should  be  specific  in  the  manner  indicated  in  my  answer  to  your 
first  question. 
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July  23,  X941.— 041-395. 

STUDENTS — RESIDENCE  AFFIDAVITS 

QUESTION:  Under  the  provisions  of  Chapter  20913,  Laws  of  Florida, 
Acts  of  1941,  should  the  authorities  of  the  University  of  Florida  and  the 
Florida  State  College  for  Women  require  every  student  who  is  twenty- 
ane  years  of  age  or  over  who  applies  for  admission  to  sign  an  affidavit, 
and  should  the  same  requirement  be  made  as  to  the  parents  or  guardian 
of  applicants  under  the  age  of  twenty-one? 

To  Hon.  J.  T.  Diatnond,  Secretary,  Board  of  Control: 

Section  1  of  Chapter  20914  reads  in  part  that: 

"In  all  appUcations  for  admission  by  students  as  citizens  of  the  State 
of  Florida,  the  applicant,  if  twenty-one  years  of  age.  or.  if  a  minor,  his 
parents  or  guardian,  shall  make  and  01e  with  such  application  In  writing 
a  statement  under  oath  that  such  applicant  is  a  bona  fide  citizen  and 
resident  of  the  State  of  Florida  and  entitled  as  such  to  admission  upon 
the  terms  and  conditions  prescribed  for  citizens  and  residents  of  the 
State." 

These  affidavits  should  be  required  under  the  conditions  named  to 
the  Act.  from  the  applicant  if  twenty-one  years  of  age  or  over,  or  If  he 
is  under  twenty-one,  from  his  parents  or  guardian. 

INSTITUTIONS  OF  HIGHER  LEARNING 

March  20.  1941.— 041-156. 

STUDENTS— RESIDENCE    REQUIREMENTS 

QUESTION:  D,  B.  Logan  has  applied  for  admission  to  the  Univer- 
sity of  Florida  as  a  resident  student  and  has  asked  to  be  excused  from 
paying  the  non-resident  tuition  fee  of  $100.00  a  year.  What  matters 
should  be  considered  in  determining  the  question  of   residence? 

To  Hon.  J.  T.  Diamond,  Secretarv,  Board  of  Control: 

Section  24  of  the  Buckman  Act  (Section  768,  Compiled  General 
Laws)  provides: 

"Admission  of  students  from  other  States;  admission  of  students 
from  Florida.  In  case  of  the  admission  of  students  to  either  the  said 
university  or  college  from  other  states,  the  same  may  be  admitted  by  and 
with  the  consent  and  upon  the  certificate  of  the  Board  of  Control  upon 
such  terms  as  to  tuition,  board,  etc.,  as  the  said  Board  may  from  time 
to  time  establish. 

"The  several  departments  of  the  said  college  and  of  the  said  uni- 
versity shall  be  open  to  applicants  for  admission  who  are  citizens  of  this 
State  at  the  lowest  rate  and  expense  consistent  with  the  welfare  and 
efficiency  of  the  respective  institutions,  and  as  may  be  established  from 
time  to  time  by  the  said  Board  .  .  ."  'Emphasis  ours.) 

The  courts  of  this  State  have  ncTt  passed  upon  this  provision,  but  tn 
my  opinion  the  emphasized  language  refers  to  residence — that  is,  the 
language  in  the  first  sentence  refers  to  non-residents  of  Florida  and 
that  in  the  second  sentence  refers  to  residents  of  this  State. 

The  question  of  whether  a  person  Is  a  resident  of  a  State  is  often 
very  difficult,  the  question  being  of  both  law  and  fact.     Assuming  that 
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XSr.  Logan  is  still  under  twenty-one  years  of  age  and  has  not  bad  his 
minority  removed,  his  residence  would  follow  that  of  his  father.  This 
rule  was  pointed  out  by  the  Florida  Supreme  Court  in  Beelunan  vs. 
Beekman,  53  Fla.  858,  43  8o.  923,  as  follows: 

"Under  the  laws  of  Florida  the  domicile  of  the  father  Is  the  domicile 
of  his  minor  children,  and  such  minors  are  incapable  in  Florida  of  mak- 
ing choice  of  a  domicile  here  independently  of  the  domicile  of  their 
father,  and  such  disability  continues  here  %ith  all  minors,  be  they  male 
or  female,  until  they  arrive  at  the  age  of  21  years." 

4  *  •  • 

"But,  besides  this,  the  mere  intention  to  acquire  a  new  domicire,  un- 
accompanied by  an  actual  removal,  avails  nothing;  neither  does  the  fact 
of  removal,  without  the  intention,  avail.  The  factum  et  animus  must 
ijoth  exist  together.    Smith  It  Armstead  vs.  Croora,  7  Fla.  81." 

Mr.  Logan's  letter  does  not  contain  sufficient  facts  upon  wtilch  to 
determine  whether  or  not  he  is  a  resident  of  this  State.  It  is  not  clear 
from  his  letter  what  his  age  is,  though  it  Is  apparently  around  twenty- 
one  years.  This  is  important,  for  if  he  has  attained  his  majority  he  is 
then  capable  of  an  independent  intention  to  reside  in  Florida,  regardless 
of  the  residence  of  his  father. 

The  letter  is  also  vague  as  to  exactly  what  periods  of  time  Mr.  Logan's 
father  was  actually  in  Florida. 

As  the  Supreme  Court  held  in  the  alMve  case,  and  as  it  has  held  in 
a  number  of  subsequent  cases,  the  intention  to  reside  in  Florida  is  not 
alone  sufficient  to  establish  residence,  but  such  intention  must  be  accom- 
panied by  an  actual  removal  to  this  State.  When,  however,  such  removal 
has  taken  place,  and  there  has  been  the  Intention  to  reside,  thereafter 
temporary  absences  for  business  or  other  reasons,  if  there  is  a  bona  flde 
intention  to  return,  do  not  have  the  effect  of  changing  the  residence. 

I  gather  from  Mr.  Logan's  letter  that  his  father  spent  five  months 
in  Florida  in  the  year  1909.  and  that  his  father  "spent  a  great  part  of 
more  th**»  thirty  years  in  Florida."  This  latter  statement  is  vague,  «md 
more  details  should  be  secured.  However,  for  the  present  purpose,  the 
importauC  dates  are  t^tween  1937.  when  Mr.  Logan  entered  the  Uni- 
versity, and  the  present  time.  It  Is  not  clear  from  the  letter  when  Mr. 
Logan's  father  left  Florida,  and  whether  he  has  been  in  Kentucky  since 
the  time  of  leaving. 

Mr.  Logan  mentions  that  during  the  years  1936  to  1939  his  father 
drove  a  car  with  Florida  tags  attached.  This  is  some  evidence  of  inten- 
tion to  reside  in  this  State,  but  Mr.  Lc^an  does  not  state  as  to  what  tags 
were  attached  to  his  father's  car  during  1S40  and  this  year. 

It  is  quite  possible  that  Mr.  Logan's  father  was  a  resident  of  this 
State  from  1937  to  the  present  time.  If  the  father  actually  removed  to 
Florida  liefore  Mr.  Lc^an  entered  the  University,  and  the  removal  was 
accompanied  by  the  intention  to  reside,  and  if  nothing  has  happened  to 
to  change  that  intention,  a  temporary  absence  in  Kentucky  for  business 
reasons  would  not  change  the  residence  if  the  father  actually  has  the 
intention  to  return  to  Florida. 

The  matters  stated  In   Mr.  Logan's  letter,    however,    axe   not   sufB- 

cienUy  definite  to  base  either  a  finding  of  residence  or  non -residence. 

Additional  facts  should  be  obtained  to  assist  in  this  determination  as 
suggested  above. 
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AprU  10.  1941.— 041-189. 

STUDENTS — RESTOENCE    REQUIREMENTS 

QUESTION:  How  may  the  residence  of  D.  B.  Logan,  a  student  of 
the  University  of  Florida,  be  established  under  the  facts  set  out  beJow? 

To  Hon.  J.  T.  Diamond,  Secretary,  Board  of  Contr<A: 

In  our  letter  to  you  dated  March  20th.  we  discussed  the  rules  In 
Florida  to  be  applied  in  determining  whether  a  person  is  a  resident  of 
this  State.  We  pointed  out  that  the  domicile  of  the  father  Is  the  domicile 
of  his  minor  children  until  they  arrive  at  the  age  of  twenty-one  years, 
and  that  both  the  intention  to  reside  and  an  actual  removal  to  this  State 
must  occur,  but  that  if  there  ia  such  removal  and  Intention,  temporary 
absences  thereafter  for  business  or  other  reasons  do  not  have  the 
effect  of  changing  the  residence  If  there  Is  a  bona  fide  intention  to  return. 

In  the  first  place.  I  call  your  attention  to  the  fact  that  Mr.  Logan 
states  that  he  was  born  on  January  6,  1920,  and  so  ncrw  has  attained  his 
majority.  Therefore,  since  January  6,  1941.  Mr.  Logan  has  been  able 
to  establish  his  own  residence  independently  of  the  residence  of  his  father. 
If  Mr.  Logan  has  lived  in  this  state  since  January  Sth  of  this  year,  and 
tias  had  the  intention  to  reside  here,  he  has  been  unquestionably  a  resi- 
dent of  this  State  since  that  time. 

The  question  is  more  dilBcult  as  to  the  determination  of  the  resi- 
dence of  Mr.  Logan's  father,  whose  residence  is  determinative  of  his  son's 
residence  while  the  son  is  a  minor. 

It  appears  from  the  file  that  the  father  moved  to  Florida  on  June 
1,  1936,  and  stayed  here  imtil  early  in  1937.  Mr.  Logan  states  that  since 
the  time  his  father  took  his  residence  in  thte  State  in  June  of  1936,  he 
has  made  trips  tc  Kentucky  at  various  times.  Other  information  In 
the  file  seems  to  indicate  that  the  father  lived  in  this  State  only  during 
the  period  mentioned  in  1936  and  1937.  It  Is  quite  possible,  of  course, 
for  a  man  to  reside  in  Florida,  although  he  has  been  obliged  to  make 
extended  trips  to  another  part  of  the  country.  If  the  father  In  this  case 
has  not  returned  to  Florida  during  the  past  four  years,  that  would  be  a 
factor  important  In  considering  the  question  of  his  intent  to  reside  in 
this  state. 

To  your  letter  of  April  4th,  you  attached  a  registration  certificate 
in  Pinellas  County,  dated  1937,  issued  to  the  father.  This  is  a  factor 
that  helps  support  the  view  that  the  father  was  a  resident  at  least  In 
1937.  To  your  letter  is  also  attached  a  certificate  of  the  county  Judge  in 
Kentucky,  exempting  the  father  from  certain  taxes  on  the  ground  that 
he  is  a  non-resident  of  Kentucky.  This  certificate  Is  dated  Ptebruary 
25,  1941.  Other  statements  made  by  Mr.  Logan  tend  to  support  the  view 
that  the  father  was  a  resident  of  this  State. 

Judging  merely  from  the  facts  that  have  been  so  far  presented,  I 
think  a  prima  facie  case  of  residence  of  Mr.  Logan's  father  is  made. 
However,  the  case  is  rather  weak,  and  it  seems  quite  possible  that  if 
additional  facts  were  secured,  the  prima  facie  case  may  be  overcome. 

Before  a  final  decision  can  be  made  on  this  question,  I  suggest  that 
additional  facts  be  sought  such  as  on  the  following  matters: 

( 1 )  A  clear  statement  of  when  the  father  has  been  in  Florida  from 
early  In  1937  to  January  6,  1941,  with  the  approximate  dates  showing 
how  long  he  was  In  this  State  and  for  what  purpose. 
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t2)  A  more  detailed  explanation  of  why  the  father  has  found  it 
necessary  to  stay  in  Kentucky  from  1937  to  1941,  all  or  substantially  all 
of  the  time. 

(3)  Additional  facts  showing  the  intention  to  reside  in  Florida.  The 
registration  to  vote  for  1937  is  helpful  as  to  that  year,  but  it  seems  in- 
sufficient to  cover  the  subsequent  years.  A  reference  to  additional  certifi- 
cates or  documents  would  be  useful;  for  instance,  where  did  the  father 
file  his  income  tax  during  the  years  1937  tn  1941?  Did  he  use  his  Florida 
address  for  other  mail  than  that  sent  from  the  University? 

In  summary,  then,  I  feel  that  a  rather  more  candid  presentation 
of  the  facts  of  this  case  would  be  helpful  in  determining  the  question 
of  residence.  It  would  also  be  useful  to  receive  a  letter  from  Mr.  Logan's 
father,  who  would  be  in  the  best  position  to  say  what  his  Intention  has 
been. 


INSTITUTIONS  OF'  HIGHER  LEARNING 

February  27,   1941.— 041-89. 

UNIVERSITY    OF    FLORIDA— FEES— AUTHORITY 

QUESTION:  Has  the  Board  of  Control  legal  authority  to  compel 
every  student  enrolling  in  the  University  of  Florida  to  pay  the  infirmary 
fee,  the  swimming  pool  fee,  and  the  student  activity  fee? 

To  Hon.  J.T.  Diamond,  Secretary,  Board  of  Control: 

The  Board  has  ample  authority  to  compel  the  collection  of  these  fees. 

Although  there  is  no  decision  of  the  Florida  Supreme  Court  on  this 
question,  in  several  recent  cases  from  other  states,  the  Courts  have 
directly  held  that  boards  similar  to  the  Board  of  Control  have  the  right 
to  msist  upon  the  payment  of  fees  for  extra-curricular  activities  as  a 
prerequisite  to  admission  to  a  State  University.    Some  of  these  cases  are: 

Rheam  vs.  Board  of  Regents  of  University  of  Oklahoma,  (Okla., 
1933> ,  18  Pac.  2d  535. 

State  vs.  Regents  of  University  of  Georgia,  (Ga,  1934) ,  175  S.  E.  567, 

State  ex  rel  Veeder,  vs.  State  Board  of  Education,  (Montana,  1934), 
33  Pac.  2d  516, 

Rainey,  et  al,  as  Officers  and  Members  of  the  Board  of  Regents  of 
the  University  of  Texas  vs.  Malone,  (Texas,  1940) .  141  S.  W.  713. 

The  only  exception  to  this  holding  is  where  the  Constitution  or  the 
statutes  of  a  State  specifically  provide  that  a  student  may  enter  the  State 
University  upon  his  application  thereto,  or  may  enter  the  University 
without  the  payment  of  any  fee.  Even  where  the  Constitution  or  statutes 
forbid  the  requirement  of  any  instructional  or  tuition  fee,  it  has  been 
held  that  this  does  not  prevent  the  requirement  of  a  fee  to  cover  extra- 
curricular activities. 

Not  only  is  there  no  constitutional  or  statutory  provision  in  Florida 
prohibiting  the  requirement  of  a  fee  from  students  entering  the  State 
University,  but  the  statutes  appear  to  contemplate  that  such  a  fee  may 
be  charged.  Section  216  of  the  School  Code  provides,  as  to  elementary 
and  high  schools,  that  no  matriculation  or  tuition  fee  shall  be  charged 
pupils  whose  parents  are  bona  fide  residents  of  this  State,  but  in  the 
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next  section.  Section  217,  it  is  provided  that  tlie  institutions  of  higher 
learning  of  Florida  "shall  be  cantrolled  and  supported  as  provided  by 

law." 

Section  24  of  the  Buckm&n  Act  (Chapter  S3S4,  Acts  of  1905),  pro- 
vides with  reference  to  the  Board  of  Control  and  the  University  of 
Florida: 

"The  several  departments  of  the  said  college  and  of  the  said  Uni- 
versity shall  be  open  to  applicants  for  admission  who  are  citizens  of  this 
State  at  the  lowest  rate  and  expense  consistent  with  the  welfare  and 
efQciency  of  the  respective  institutions  as  may  be  established  frcnn  time 
to  time  by  the  said  Board." 

Section  19  of  the  Buckman  Act  as  revised,  provides: 

"The  board  of  control  shall  have  jurisdiction  over  and  complete 
management  and  control  of  all  the  said  several  institutions  and  each  and 
every  one  of  them,  to- wit;  The  University  of  Florida,  the  Florida  State 
College  for  Women,  Florida  Agricultural  and  Mechanical  ColleKe  for 
Negroes,  and  the  Institution  for  the  Blind,  E>eaf  and  Dumb,  and  is  hereby 
invested  with  full  power  and  authority  to  make  all  rules  and  regulations 
necessary  for  their  governance  not  inconsistent  with  the  general  rules 
and  regulations  made  or  which  may  be  made  at  any  joint  meeting  of 
the  said  board  with  the  State  board  of  education  ..." 

Section  23  of  the  Buckman  Act  provides  in  part: 

"No  student  shall  be  admitted  to  the  University  of  Florida  who  has 
not  passed  a  satisfactory  examination  at  some  high  school  and  through 
the  twelfth  grade  as  now  established,  or  some  other  institution  of  learn- 
ing having  an  equivalent  of  instruction  to  the  twelfth  grade.  The  State 
board  of  control  may  change  the  grade  at  any  time  they  may  see  fit 
as  a  prerequisite  to  such  entrance.  No  person  shall  be  admitted  to  said 
university  except  white  male  students  having  the  prerequisite  qualifica- 
tions to  which  the  said  board  of  cc«itrol  may  add  others  in  their  judg- 
ment and  discretion,  except  to  the  normal  department  thereof  for  the 
instruction  and  education  of  teachers;  when  both  male  and  female  stu- 
dents may  be  admitted  to  that  department." 

Section  2  of  Chapter  10288,  Acts  of  1925,  provides: 

"Women  who  are  eligible  to  take  such  subjects  and  courses  as  are 
mentioned  in  section  791  shall  have  the  right  to  enroll  in  the  University 
of  Florida  therefor  and  to  take  them  under  the  same  regulations  as  to 
fees  and  with  the  same  privileges  as  to  instruction,  credits  and  degrees 
as  other  students  of  said  University." 

All  of  the  above  statutory  provisions  clearly  contemplate  that  the 
Board  of  Control  has  the  authority  to  require  the  payment  of  the  in- 
firmary, swimming  pool,  and  student  activity  fee  at  the  University  of 
Florida, 

Therefcre  the  Board  of  Control  has  ample  authority  tc  require  the 
payment  of  those  fees. 

ENSTITUTIONS  OF  HIGHER  LEARNING 

April  20.  1942.— 042-193. 

UNTVERSITY  OF  FLORIDA— LEASE  OF  SEAGLE  BUILDING 

QUESTION:  In  effecting  a  lease  by  the  United  States  Government 
for  space  in  the  John  P.  Seagle  Building  at  the  University  of  Florida 
in  whom  is  the  legal  title? 
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To  Hon.  J.  T.  Diamond,  Secretary,  Board  of  Control: 

Inasmuch  as  the  legal  title  to  the  John  F.  Seagle  Building  at  the 
University  of  Florida  is  held  by  the  State  Board  of  Education,  my 
opinion  is  that  the  lease  should  be  executed  by  the  State  Board  of  Edu- 
cation as  lessor,  instead  of  by  the  State  Board  of  Control. 

INSTITUTIONS  OF  HIGHER  LEARNING 

January  16,  1941.— 041-13, 

DNIVERSmr  OP  FLORIDA— LEGALITY    OF   CONSTITUTION 

QUESTION:  Do  any  of  the  provisions  of  the  Constitution  of  the 
University  cf  Florida  infringe  upon  the  statutory  and  constitutional  taw 
of  this  State? 

To  State  Board  of  Education: 

Section  778,  Compiled  General  Laws,  1927,  vests  complete  control 
and  management  of  the  University  in  the  Board  of  Control  and  the  State 
Board  of  Education.  Therefore,  if  there  is  anything  in  the  Constitution 
of  the  University  of  Florida  which  conflicts  with  this  control  such  matter 
would  necessarily  be  void. 

An  exaniination  of  the  Constitution  of  the  University  and  the  amend- 
ments thereto  reveals  that  it  was  .approved  by  the  Board  of  Control  on 
May  13,  1929.    Section  778  above  referred  to  provides  in  part  as  follows: 

"The  Board  of  Control  ...  is  hereby  vested  with  the  full  power  and 
authority  to  make  all  rules  and  regulations  necessary  for  their  gov- 
ernance .  .  ." 

Under  this  section  of  the  law  the  Board  of  Control,  in  my  opinion, 
would  have  the  right  to  approve  the  Constitution  of  the  University  of 
Florida  in  its  present  form,  as  I  have  examined  the  same  and  do  not  And 
anything  therein  which  is  inconsistent  within  the  law  of  this  state. 

INSTITUTIONS  OF  HIGHER  LEARNING 

June  7,  1941.— 041-316. 

uNiVERsmr  OP  Florida — negro  attendance 

QUESTION:  Preston  A.  Peterson,  a  negro,  made  application  to  at- 
tend the  University  of  Florida.  What  should  govern  the  Board  of  Con- 
trol in  determining  whether  or  not  such  application  should  be  accepted? 

To  Hon.  J.  T.  Diamond,  Secretary,  Board  of  Control: 

I  am  going  to  reply  to  the  Board's  request  from  two  standpoints. 
First,  the  law  of  the  situation,  since  your  request  expresses  the  desire  for 
"legal  advice  in  the  premises,"  and  second,  the  practical  side  as  I  see  it. 

11)     The  law. 

In  the  case  of  Missouri  ex  rel.  Gaines  vs.  Canada,  305  U.  S.  337,  83 
L.  Ed.  208,  59  S.  Ct.  232,  it  appears  that  Lloyd  Gaines,  a  negro,  had  been 
refused  admission  to  the  Law  School  of  the  University  of  Missouri,  and 
the  Court  held  that  such  refusal  amounted  to  a  discrimination  which 
would  constitute  a  denial  of  equal  protection  if  not  relieved  by  other 
circumstances  or  by  some  existing  provisions  of  law.     The  opinion  also 
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states  in  substance  that  it  does  not  appear  that  a  "clear  and  unmistakable 
disregard  of  rights  secured  by  the  supretne  law  of  the  land"  would  result 
from  a  failure  on  the  part  of  State  authorities  to  keep  and  maintain  in 
idleness  and  non^use  facilities  for  negroes  that  had  not  heen  required  or 
indicated  as  being  necessary. 

I  believe,  under  this  decision,  however,  and  for  other  applicable  rea- 
sons, that  a  negro  citizen  ol  Florida  is  entitled  under  the  United  States 
Constitution  to  be  admitted  to  schools  or  departments  in  the  State  Uni- 
versity in  the  absence  of  other  and  adequate  provision  for  the  training 
desired  in  any  particular  case  within  the  State  in  other  state  institutions. 
i  also  believe  under  this  decision  that  State  authorities  are  to  be  given 
a  reasonable  opportunity  to  provide  similar  facilities  In  negro  institu- 
tions or  fcT  negroes,  especially  when  this  particular  training  for  the 
negroes  seeking  same  is  demanded  for  the  first  time. 

(2)     Practical  Side  to  the  Situation  Created  by  this  Request. 

Both  the  West  Point  Military  Academy  and  the  United  States  Naval 
Academy  are  open  alike  on  the  same  basis  to  white  and  colored  cadets. 
But  in  the  history  of  these  two  government  schools,  the  last  forty  years, 
no  cadet  of  the  negro  race  has  entered  either  of  these  academies  and 
remained  there  to  complete  his  military  course  of  education,  according 
to  the  information  befcTre  me  on  this  subject.  The  reason  for  this  is  that 
negroes  have  not  found  their  domicile  at  either  of  these  Institutions, 
after  entrance  upon  same,  to  be  complemented  with  any  association  that 
made  them  desire  to  remain.  This  does  not  mean  that  they  were  mis- 
treated. As  I  see  it.  it  simply  means  that  being  of  the  negro  race  and 
flnding  no  negroes  in  any  companionable  numbers  there,  they  were  iso- 
lated and  found  themselves  in  an  unpleasant  atmosphere,  and  did  not 
remain.  The  principle  attending  their  experiences.  If  applied  at  the 
University  of  Florida  in  the  Instant  case,  in  my  opinion,  will  worlc  out 
the  same  results. 

You  may  have  to  construct  a  one-  or  two-room  dormitory  and  furnish 
it  just  like  your  other  dormitory  rooms  are  furnished,  but  mark  it  for 
negro  students.  You  may  have  to  put  a  segregated  portion  m  a  dining 
room  and  mark  it  for  negro  students.  You  may  have  to  put  a  sign  in 
the  class  rooms  segregating  the  two  races,  showing  one  space  for  negroes 
and  the  other  for  white  students,  but  in  my  opinion  this  will  not  have 
to  be  made  a  continuous  practice,  and  I  kncrw  of  no  better  time  to  have 
to  handle  such  a  situation  than  during  a  summer  school  session. 

It  Is  not  necessary,  in  my  opinion,  either,  to  anticipate  any  further 
similar  race  segregation  problem.  We  need  oiily  to  handle  these  as  they 
present  themselws. 

Take  the  history  of  and  experience  with  those  laws  heretofore  known 
as  Jim  Crow  laws  in  the  use  of  street  cars  and  trains  by  negroes  and 
white  people  jointly.  Segregation,  and  signs  definitely  determining  the 
segregation  areas,  have  served  to  meet  the  problems  which  they  present, 
and  ve  have  not  had  to  run  one  street  car  for  negroes  and  another  one 
for  whites,  nor  one  train  for  negroes  and  another  one  for  whites. 

The  race  prejudice  is  inherent  in  both  races.  The  whites  are  the 
dominant  race  in  this  country,  and  of  course  control  the  handling  of  the 
prejudice.  Instead  of  allowing  one  negro  to  put  the  University  of  Florida. 
the  State  Board  of  Control,  the  State  Board  of  Education,  so  to  speak, 
on  a  spot,  my  thought  is  that  the  tables  might  be  turned  and  the  spotting 
reversed. 
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September  29,  1942.— 042-469. 

A.  &  M.  COLLEGE  FOR  NEGROES— WAR  DAMAGE  INSURANCE 

QUESTION:  Can  the  Board  of  Control  be  required  to  place  war 
damage  insurance  on  the  two  Florida  A.  &  M.  College  PWA  dormitories 
fcTr  the  protection  of  revenue  certificate  holders? 

To  Hon.  J.  T.  Diamond,  Secretary,  Board  of  Control: 

Paragraph  9  (g)  of  the  resolution  adopted  February  4,  1938,  au- 
thorizing the  issuance  of  revenue  certificates  to  finance  the  cost  of  con- 
struction of  such  buildings  provides  in  part,  "that  it  (the  Board)  will 
maintain  Insurance  on  the  project  for  the  benefit  of  the  holders  of  the 
certificates  so  long  as  any  of  the  certificates  or  the  interest  shall  remain 
outstanding  or  unpaid,  of  the  kind  and  in  an  amount  which  usually 
would  be  carried  by  a  private  corporation  operating  a  similar  type  of 
undertaking." 

I  am  informed  that  ail  insurance  companies  have  considered  war 
risks,  as  the  same  relate  to  invasion,  as  not  insurable  and  have  never 
issued  any  policies  giving  such  coverage. 

It  appears  from  the  face  of  the  war  damage  insurance  policies  that 
indernnity  is  payable  only  for  loss  "which  may  result  from  enemy  attack 
including  any  action  taken  by  the  militaiy.  naval  or  air  force  of  the 
United  States  in  resisting  enemy  attack."  The  War  Damage  Corpora- 
ticn  did  not  come  into  existence  until  it  was  created  by  Act  of  Congress, 
approved  March  27,  1942,  and  such  insurance  has  only  been  available 
for  purchase  since  July   1,   1942. 

There  being  s  total  absence  of  any  provision  in  the  resolution  which 
would  require  thereafter  other  insurance  considered  as  necessary  to  pro- 
tect the  security  behind  said  certificates  as  against  any  unforeseen  and 
then  not  considered  hazard,  contingency  or  emergency,  and  war  damage 
insurance  being  an  unknown  and  non-existent  form  of  insurance  at  the 
time  of  adoption  of  said  resolution  and  issuance  of  said  certificates  and 
not  avail^le  to  be  carried  on  a  similar  type  of  undertaking,  it  was  not 
contemplated  by  the  parties  as  a  necessary  type  of  insurance,  and  cannot 
be  considered,  even  by  implication,  as  included  in  the  agreement.  It  is 
my  opinion,  therefore,  that  you  are  not  and  cannot  be  required  to  pur- 
chase war  damage  insurance. 

It  might  also  be  mentioned  that  the  revenue  certificates  are  secured 
cTnly  by  a  lien  on  net  income  and  revenue  derived  from  fees  and  rentals 
from  the  use  of  said  buildings.  War  damage  insurance  specifically  ex- 
cludes any  payment  of  Indemnity  for  loss  of  use,  profits,  etc.,  by  a  pro- 
vision of  the  policy,  as  follows: 

"No  allowance  shall  be  made  for  compensation  for  loss  of  use,  loss 
of  profits,  loss  resulting  from  delay  or  deterioration,  loss  or  impairment 
of  market,  cessation  of  work,  fixation  of  price  or  value,  interruption  of 
business  or  manufacture  or  occupancy,  or  for  consequential  loss." 

So,  even  though  the  Board  should  place  the  requested  insurance,  it 
would  not  indemnify  for  the  less  of  the  sole  security  behind  the  certifl- 
oates,  the  income  and  revenue  from  the  buildings. 
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July  1.  1941.— 041-365. 

AGRICULTURAL    EXTENSION    SERVICE— PROPERTY   DAMAGE    BY 

EMPLOYEE 

QUESTION:  An  employee  of  the  Agricultural  Extension  Service 
while  on  official  business  and  driving  his  own  automobile,  ran  into  a 
telephone  pole  in  order  to  avoid  a  collision  caused  by  two  cars  coming 
towards  him,  one  of  which  was  attempting  to  pass  the  Other.  The  tele- 
phone company  charged  the  employee  $30.00  for  the  pole  and  the  item 
was  charged  to  the  telephone  in  his  office  on  the  Florida  A.  &  M.  College 
campus.  The  college  paid  the  telephone  bill  thinking  it  was  paying  the 
telephone  company  for  work  on  the  line  on  the  campus,  submitting  a  bill 
to  the  Agricultural  Extension  Service  for  reimbursement  and  the  Agricul- 
tural Extension  Service  declined  to  reimburse  the  college  for  the  $30.00 
paid  for  the  pole.     Is  the  Agricultural  Extension  Service  liable? 

To  Hon.  J.  T.  Diamoiid,  Secretary.  Board  of  Control; 

The  difficulty  in  this  case  is  caused  by  the  fact  that  the  telephone 
company  charged  the  item  on  the  telephone  bill,  which  the  company  had 
no  right  to  do.  When  an  employee  operating  an  automobile  in  the  course 
of  his  employment  is  involved  in  an  accident  resulting  in  persona)  or 
property  damage,  his  employer  is  liable  for  such  damage  only  when  it  is 
shown  that  the  employee  was  guilty  of  negligence  in  the  operation  of  the 
automobile.  Until  such  negligence  is  found  in  proper  proceedings  In 
the  courts,  or  until  a  settlement  is  agreed  upon,  no  contract  obligation 
arises,  and  hence  in  this  case  the  telephone  company  was  not  authorized 
to  charge  the  item  in  question  to  the  telephone  bill  as  if  the  Item  were 
a  contract  obligation,  and  you  should  deduct  the  amount  you  have  so 
paid  it  from  Its  future  bills  against  the  Florida  A.  &  M.  College  until 
reimbursement  has  been  obtained. 

BOARD  OF  CONTROL 

January  10,  1942. — 042-4. 

ATHLETIC  COACH  AGREEMENTS— EXECUTION 

QUESTION:  Has  the  Board  of  Control  the  power  and  authority  to 
execute  the  proposed  agreement  between  it  and  Thomas  J.  Ueb  for  a 
five  year  contract  to  continue  as  athletic  coach  at  the  University  ot 
Florida? 

To  Hon.  H.  P.  Adair,  Chairman,  Board  of  Control: 

I  do  not  think  the  Board  of  Control  has  the  power  and  authority 
to  execute  the  agreement  as  drawn  for  the  following  reason: 

When  two-year  contracts  are  made  by  you  with  reference  to  In- 
structors at  the  University,  my  opinion  is  that  they  should  be  in  harmony 
with  the  legislative  appropriation  biennium.  This  is  in  effect  stating 
also  that  you  do  not  have  the  power  to  make,  under  any  circumstances 
as  the  law  now  stands,  such  contracts  for  a  longer  period. 

BOARD  OF  CONTROL 

November  14.  1941.— 041-647. 

EMPLOYEES— DISCHARGE;    LIABILITY 

QUESTION:  An  employee  of  the  State  School  for  the  Deaf  and 
Blind  and  of  the  State  Board  of  Control  was  discharged  before  the  ex- 
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piration  of  her  contract.    Assuming  this  employee  has  a  cause  at  action, 
has  consent  been  given  by  the  State  to  any  of  its  agencies  being  sued  in 
order  to  enforce  it? 
To  Hon.  H.  P.  Adair,  Chairman.  State  Board  of  Control: 

Article  m.  Section  22,  of  our  State  Constitution,  provides: 

"Provision  may  be  made  by  general  law  for  bringing  suit  against 
the  State  as  to  all  liabilities  now  existing  or  hereafter  originating." 

Section  785  of  the  Compiled  General  Laws  of  1927,  provides  with 
r^pect  to  the  Board  of  Control  as  a  body  corporate,  the  following: 

"It  shall  have  the  power  to  sue  and  be  sued." 

I  am  of  the  opinion  that  this  section  of  the  statute  constitutes  a 
vesting  by  the  Legislature  of  the  power  to  sue.  and  a  subjecting  to  suit, 
against  the  Board  of  C<mtrol. 

BOARD  OF  CONTROL 

October  20,  1941.— 041-622. 

RADIO  BROADCAST  AGREEMENTS — EXECUTION 

QUESTION:  In  agreements  between  Mutual  Broadcasting  System. 
Inc.  and  the  broadcasting  station  at  the  University  of  Florida  should 
the  agreement  be  entered  into  by  the  University  of  Florida  or  by  the 
State  Board  of  Control  in  behalf  of  the  State? 

To  Hon.  J.  T.  DiamoTid.  Secretary.  Board  of  Control: 

Section  778,  COX,  1927,  provides  that  the  State  Board  of  Control 
has  "full  management,  possession  and  control  of  each  and  every  one  of 
the  said  institutions  and  every  department  thereof  and  the  lands,  build- 
ings and  structures  belonging  thereto."  The  power  to  contract  and  be 
contracted  with  is  given  the  Board  of  Control  by  Section  785,  C.GX.  1927, 
and  no  such  power  is  given  to  the  University  of  Florida  as  such.  It  is, 
therefore,  my  opinion  that  the  proposed  agreement,  if  the  substance 
thereof  is  acceptable  to  the  Board  of  Control,  should  be  entered  into  by 
the  State  Board  of  Control  rather  than  by  the  University  of  Florida  as 
the  contracting  party,  in  behalf  of  the  State. 

IKISCELLANEOUS  EDUCATIONAL  LAWS 

Uay  12,  1941.-041-251. 

COUNTY  SUPERINTENDENT  OP  PUBLIC  INSTRUCTION- 
COMPENSATION 

QUESTION:  What  law  controls  the  compensation  of  the  Polk 
CtTunty  Superintendent  of  Public  Instruction? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 

In  1937  the  Legislature  of  Florida  enacted  Chapter  17862,  fixing  the 
compensation  of  the  County  Superintendents  of  Public  Instruction  In 
the  counties  of  the  State,  which  Act  was  approved  by  the  Governor  on 
June  9,  1937.  The  same  Legislature  enacted  Chapter  17863.  which  fixes 
the  compensation  of  the  County  Superintendents  of  Public  Instruction 
In  counties  having  a  population  of  more  than  70.000  and  not  more  than 
140,000  inhabitants,  according  to  the  last  preceding  State  or  Federal 
Census.    According  to  the  legislative  journals,  this  Act  was  presented  to 
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the  Governor  on  June  2,  1937,  but  the  Legislature  adjourned  sine  die  on 
June  4th,  calling  into  operation  the  second  sentence  of  the  following 
part  of  Section  28,  Article  in  of  the  State  Constitution: 

"If  any  bill  shall  not  be  returned  within  Ave  days  after  it  shall  have 
been  presented  to  the  Qovemor  (Sunday  excepted)  the  same  shall  be 
a  law,  in  like  manner  as  if  he  had  signed  it.  If  the  Legislature,  by  its 
final  adjournment  prevent  such  action,  such  bill  shall  be  a  law,  unless 
the  O<7vemor,  within  ten  days  after  the  adjournment,  shall  flie  such 
bill,  with  his  objections  thereto,  in  the  office  of  the  Secretary  of  State, 
who  shall  lay  the  same  before  the  Legislature  at  its  next  session,  and 
if  the  same  shall  receive  two-thirds  of  the  votes  present,  it  shall  become 
a  law." 

Since  the  Governor  did  not  approve  Chapter  17863.  by  operation 
of  the  Constitution  that  Act  became  a  law  on  June  14th,  five  days  after 
Chapter  17862  became  a  law.  Therefore,  a.ssuming  Chapter  17863  to  be 
a  valid  law,  that  Act  controls  as  to  the  compensation  of  county  superin- 
tendents of  public  instruction  in  counties  having  a  population  of  more 
than  70,000  and  not  more  than  140.000  inhabitants,  according  to  the 
last  preceding  State  or  Federal  Census,  and  hence  Is  applicable  to  Polk 
County  which  has  a  population  of  86,665,  according  to  the  Federal  Cen- 
sus of  1940. 

MISCELLANEOUS  EDUCATIONAL  LAWS 

November  24.  1941.— 041-680. 

VOCATIONAL  TRAININO  SCHOOLS— PART  TIME  EMPLOYMENT 

QUESTION:  Instructors  in  vocational  courses  have  found  tt 
desirable  to  attempt  to  work  out  a  program  in  order  that  pupils  would 
devote  a  part  of  their  time  to  vocational  training  in  school  and  at  the 
same  time  obtain  practical  experience  in  the  field.  Is  there  any  legal 
obstacle  which  would  prevent  or  make  impracticable  the  carrying  out  of 
such  a  program,  provided  all  requirements  relating  to  school  attendance 
are  oljserved? 

(a)  Would  the  age  provisions  of  the  Child  Labor  Law  apply  to 
employment  sponsored  as  a  part  of  the  training  program  of  the  pupils? 

(b)  What  would  be  the  responsibility  of  the  school  and  the  coop- 
erating employer  for  compensation  in  case  of  accident? 

To  Hon.  Colin  English ,  State  Superintendent  of  Public  Instruction: 

Ca)  The  Child  Labor  Law.  as  amended  by  Chapter  20955,  Laws 
of  Florida,  1941,  definitely  enjoins  employment  of  minors  of  certain  &gm 
under  numerous  conditions  specified  in  this  law. 

Section  423  (6)  (h)  of  the  School  Code  requires  the  county  board 
of  public  instruction  to  provide  for  the  establishment  and  maintenance 
of  vocational  schools,  departments  or  classes. 

Section  500,  C.  G.  L,  1927,  provides  for  the  establishment  by  the 
county  board  of  public  Instruction  of  part  time  schools  under  certain 
conditions  in  order  to  furnish  "instruction  in  any  subjects  designed  to 
encourage  the  civic  or  vocational  Intelligence"  of  the  pupils  attending 
such  school. 

The  legislature,  therefore,  clearly  contemplated  the  establishment 
of  facilities  giving  boys  and  girls  of  school  age  an  opportunity  for  voca- 
tional education. 
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Section  24  of  the  Child  Labor  Law,  as  amended  (Chapter  20955,  Laws 
of  Florida,  1941.  Section  19)  provides: 

"Nothing  In  this  act  shall  prevent  minors  of  any  age  from  receiving 
industrial  education  furnished  by  the  United  States,  this  State. 
or  any  city  or  town  in  this  State,  and  duly  appr<7ved  by  the  State  Super- 
intendent of  Public  Instruction  or  by  any  other  duly  constituted  pfublic 
authortty." 

I'nerefore.  if  any  pupil  in  a  regularly  established  vocational  course 
is  employed  outside  of  school  on  a  part  time  basis  as  an  essential  part 
of  the  vocational  course  he  is  pursuing,  and  such  plan  is  duly  approved 
by  the  State  Board  of  Education,  the  State  Superintendent  of  Public 
Instruction  or  the  County  Superintendent  or  Board  of  Public  Instruction, 
such  employment  Is  not  contrary  to  the  Child  Labor  Law,  regardless  of 
the  age  of  the  pupil  Inasmuch  as  Section  24  of  the  Child  Labor  Law 
above  quoted  was  designed  to  prevent  the  Child  Labor  Law  from  in  any 
way  obstructing  a  plan  of  vocational  education. 

(b)  Unless  such  pupil  were  actually  employed  by  the  school  in 
which  the  vocational  training  was  being  received,  there  would  be  no 
liability  for  compensation  on  the  part  of  the  school  and  in  my  opinion 
employment,  except  as  part  of  an  approved  vocational  training  program 
of  a  prohibited  minor,  during  vocational  tutelage  by  such  school,  would 
not  be  permissible.  However,  any  employer  of  such  pupil  on  the  basis 
above  indicated  would  be  liable.  Ln  case  of  accident  in  accordance  with 
the  law  applicable  to  employers  generally.  If  the  employer  were  within 
the  terms  of  the  Workmen's  Compensation  Law,  he  would  be  liable  under 
that  law  in  case  of  an  accident  injuring  such  pupil.  If  the  pupil  were 
employed  by  an  employer  covered  by  the  terms  of  the  Workmen's  Com- 
pensation Law  on  a  part  time  basis  In  connection  with  a  program  of 
training  properly  approved  as  indicated  above,  the  employer  would  not 
be  subjected  to  double  liability  as  provided  in  Section  18  of  Chapter 
18413,  Laws  of  Florida.  1937,  but  if  the  employment  were  not  so  approved, 
such  employer  would  be  subjected  to  the  additional  liability  for  compen- 
sation under  this  section. 


CHAPTER  XIII 
MILITIA  AND  RELATED  MATTERS 

flAmtDA  STATE  DEFENSE  COUNCIL 

October  8.  1942,-042-483. 

CIVILIAN   DEFENSE  OFFICERS— UABIUTY  FOR  HOSPITAL  BELLS 

QUESTION:  (1)  To  what  extent,  if  any,  is  liability  incurred  by 
civilian  defense  officers,  workers  and  agencies  where  persons  injured  dur- 
ing an  accident,  are  directed  to  private  hospitals  and  the  patients,  or 
someone  for  them,  fail  to  make  payment  for  the  services  rendered  by  the 
hospitals? 

(2)  Should  the  defense  council,  or  any  of  its  agencies,  establish 
emergency  hospitals  or  first  aid  stations,  equipped  with  facilities  usually- 
found  in  small  hospitals  and  first  aid  stations,  would  the  State  Defense 
Council,  its  agencies,  oEBcers  and  workers  be  liable  for  negligence  in 
treating  persons  admitted  thereto  for  emergency  treatment  when  the 
injuries  are  not  attributable  to  the  war  emergency  or  enemy  action? 

To  Florida  State  Defense  Council: 

The  aTisToer  to  the  first  Question  is  that  no  liability  for  hospital  bills 
is  incurred  by  a  civilian  defense  officer,  worker  or  agency  where  the 
injured  person  Ls  merely  directed  to  the  hospital  and  no  agreement  is 
made  to  pay  the  bill  in  default  of  its  payment  by  the  person  injured. 
Since  mutual  consent  is  essential  to  every  ^reement  and  an  agreement 
is  generally  essential  to  a  contract,  there  can  be  no  binding  contract  to 
pay  a  hospital  bill  where  there  is  no  agreement  (17  CJ,S.  478.  section 
132 >.  The  mere  direction  C7f  an  injured  person  to  a  hospital  does  not 
amount  to  an  agreement  to  pay  for  his  treatment.  The  relationship  be- 
tween the  hospital  and  the  patient  is  a  contractual  one  and  the  hospital 
must  look  to  the  patient,  or  someone  responsible  for  his  care  and  main- 
tenance, for  the  payment.  In  the  alisence  of  any  agreement  on  the  part 
of  a  civilian  defense  officer,  worker  or  agency  to  be  responsible  for  the 
hospital  bill  there  will  be  no  privity  of  contract  between  such  officer, 
worker  or  agency  and  the  hospital. 

We  are  advised  that  in  some  states  emergency  hospitals  and  first 
aid  stations  have  been  CTrganized  and  set  up  imder  the  direction  and 
supervision  of  civilian  defense  councils;  in  most  of  these  cases  the  money 
and  equipment  needed  in  setting  up  these  hospitals  and  first  aid  stations 
have  been  donated,  in  whole  or  In  part,  by  the  people  of  the  community 
where  established  and  assistance  or  equipment  have  been  obtained  from 
the  Red  Cross  and  other  similar  organizations.  In  most  cases  the  hos- 
pitals and  iirst  aid  stations  are  under  the  direction  and  at  the  disposal 
of  the  applicable  civilian  defense  council.  These  hospitals  and  first  aid 
stations  are  set  up  as  a  civilian  defense  measure  for  the  purpose  of  ad- 
ministering aid  to  persons  injured  due  to  defense  activity  and  during 
enemy  activity.  In  other  words,  they  are  units  organized  for  the  pur- 
pose of  taking  care  of  injuries  resulting  from  acts  of  war  and  connected 
with  the  war  effort,  but  are  not  intended  to  be  used  in  administering 
aid  to  persons  who  may  have  been  injured  in  automobile  accidents  which 
bear  no  connection  with  civiltEin  defense  activities.  In  answering  the 
second  question  above  stated  we  shall  consider  that  your  question  relates 
to  emergency  hospitals  and  first  aid  stations  similar  to  those  above 
mentioned. 
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Suits  for  damages  cannot  be  maintamed  against  the  State  Defense 
Council  or  its  agencies,  tliey  being  "state  agencies."  The  state  and  its 
agencies  can  only  be  sued  when  authorized  by  statute  constitutionally 
enacted:  there  is  no  statute  authorizing  suits  against  the  State  Etefense 
Council  or  any  of  its  agencies  or  against  the  state  in  connection  with 
the  State  Defense  Council  and  its  agencies  (State  vs.  Atkinson.  136  Pla 
528,  188  So.  834,  text  838;  Kennard  vs.  State  Tuberculosis  Board.  129 
Fla.  619,  176  So.  872,  text  874-5>.  This  only  leaves  the  question  of  the 
liability  of  the  officers  and  workers  of  the  defense  council.  The  officers 
of  the  State  Defense  Council  and  of  the  county  and  other  local  defense 
councils  are  public  officers  or  officers  in  the  nature  of  public  officers. 

Public  officers  when  acting  in  good  faith  and  within  the  scope  of 
their  authority  are  not  liable  in  private  actions,  and  ordinary,  purely 
ministerial  officers  are  protected  in  executing  orders  of  their  superiors 
fair  on  their  face  even  though  such  orders  were  erroneously  issued  by 
such  superiors  (46  C.J.  1042,  section  326) .  As  a  general  rule  the  officers 
of  public  institutions  are  not  civilly  Uable  for  their  mistakes  or  neglect 
in  the  exercise  of  their  discretionary  powers  because  they  are  acting  in 
the  interest  of  and  for  the  benefit  of  the  public,  that  is,  they  are  exer- 
cising a  power  govermnental  in  its  nature  <26  Am.  Jur.  598,  section  17). 
But  where  pubUc  officers  go  outside  the  scope  of  their  authority  or  duty, 
they  are  not  entitled  to  protection  on  account  of  their  office  and  are 
liable  for  their  acts  like  any  private  individual  (46  CJ.  1043,  section  327; 
26  Am.  Jur.  598,  section  17) . 

The  answer  to  the  second  question,  therefore,  is  that  the  State  De- 
fense Council  and  its  agencies  are  riot  liable  for  negligence  in  treating 
persons  admitted  to  emergency  hospitals  and  first  aid  stations  established 
by  it  whether  the  injuries  are  attributable  to  the  war  emergency,  enemy 
action  or  otherwise;  while  the  officers  and  workers  are  not  liable  if  they 
merely  fall  into  error  while  acting  in  good  faith  in  the  treatment  of 
persons  admitted  thereto  but  if  they  so  carelessly  and  negligently  treat 
the  injury  as  to  damage  the  patient  they  would  be  Uable  irrespective 
of  whether  the  Injury  was  attributable  to  war  emergency,  enemy  action 
or  otherwise. 


FX-OBIDA  STATE  DEFENSE  COUNCIL 

November  17.  1942.— 042-541. 

HIGHWAYS— POWER  TO  CLOSE 

QUESTION :  Does  the  Florida  State  Defense  Council  have  authority, 
under  chapter  20674,  laws  of  Florida,  acts  of  1941  (seeUons  249.12-249.16. 
Florida  Statutes.  1941 ) ,  to  authorize  the  closing  of  a  street  or  highway, 
dedicated  for  public  use  but  never  acttially  used? 

To  Florida  State  Deferise  Ccyancil,  Tallahassee,  Florida: 

Where  the  owner  of  real  property  makes  a  plat  of  it  and  divides  the 
land  into  lots  and  blocks,  intersected  by  streets,  and  sells  any  of  the 
lots  with  reference  to  said  plat,  he  vrill  usually  be  held  to  have  dedicated 
the  streets  to  public  use  (18  C.J.  58,  section  42)  even  where  the  streets 
have  not  actually  been  opened  for  use  when  the  question  of  dedication 
arises  (16  C.J.  62,  section  48). 

Therefore,  where  streets  or  highways  have  been  dedicated  to  pubUc 
use,  although  not  yet  actually  opened  or  used,  the  Florida  State  Defense 
Council  has  authority,  under  chapter  20674,  laws  cf  Florida,  adts  of 
1941,  to  authorize  and  direct  the  closing  of  such  streets  or  highways. 
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July  7,  1942.— 042-339. 

MOTOR  VEHICLES — LEASE 

QUESTIONS:  (1)  May  the  State  Defense  Council  accept  the  loan 
or  gift  of  a  station  wagon  for  use  during  the  duration  of  the  emergency? 

(2)  May  county  and  local  defense  councils  accept  loans  of  motor 
vehicles  or  lease  motor  vehicles  for  the  duration  of  the  emergency? 

To  Florida  State  Defense  Council: 

When  chapter  20,213,  laws  of  Florida,  acts  of  1941,  is  considered  as 
a  whole  and  in  connection  with  the  needs  it  was  designed  to  fulfill,  it 
seems  clear  that  the  state  defense  council,  as  well  as  the  regional,  county 
and  local  defense  councils,  has  authority  to  accept  gifts  at  motor  vehicles 
to  l:>e  used  in  connection  with  state  and  national  defense  and  may  also 
lease  or  rent  motor  vehicles  for  such  purposes. 

I  see  no  reason  why  gifts  of  mot<n-  vehicles  may  not  Ije  made  for  the 
duration  of  the  emergency  with  the  provision  that  when  no  longer  needed 
for  defense  purposes  the  vehicle  should  revert  to  the  donor. 

When  the  vehicles  are  taken  over  by  the  defense  councils  the  regis- 
tration of  the  vehicles  should  be  changed  from  that  of  the  present  owner 
to  that  of  the  defense  council. 

FLORIDA  STATE  DEFENSE  COUNCIL 

October   30,   1942.— 042-506. 

PHYSICIANS— TREATMENT  IN  FIBST  AID  STATIONS 

QUESTION:  What  are  the  liabilities  of  members  of  the  medleal 
professions  who,  under  the  direction  of  the  State  Defense  Council  or 
one  of  its  local  defense  councils,  treat  or  supervise  the  treatment,  in 
first  aid  stations  set  up  by  or  under  the  direction  of  the  State  Defense 
Council  or  one  of  its  local  defense  councils,  of  persons  Injured  during  air 
raids  or  other  emergencies,  for  injuries  resulting  from  such  treatment? 

To  Florida  State  Defense  Council,  Tallahassee,  Florida: 

It  is  common  kncmledge  that  during  serious  air  raids  and  other 
emergencies,  when  large  numbers  of  persons  may  receive  injuries  re- 
quiring first  aid  and  emergency  treatment,  members  of  the  medical 
profession,  nurses  and  other  persons  charged  with  the  rendering  of 
such  aid  do  not  have  the  time  for  the  treatment  of  each  injury  in  the 
same  manner  and  with  the  same  care  as  they  would  treat  like  injuries 
under  normal  conditions,  the  chances  lur  error  under  such  circumstances 
are  greater  than  under  normal  conditions.  To  give  one  injured  person 
the  same  attention  and  treatment  as  would  t>e  given  under  normal  con- 
ditions might  prove  fatal  to  other  injured  persons  fc/r  want  of  treatment. 

Medical  officers  in  charge  of  first  aid  stations,  established  by  the 
State  Defense  Council  or  its  local  councils,  as  well  as  other  persons  as- 
sisting in  the  operation  of  such  stations  wculd  seem  to  Ire  officers  and 
employees  of  institutions  set  up  for  and  acting  in  the  interest  of  the 
public,  for  which  reason  it  seems  that  laws  applicable  to  officers  and 
employees  of  public  institutions  may  be  applied. 

Public  officers  when  acting  in  good  faith  and  within  the  scope  of 
their  authority  are  not  liable  in  private  actions,  and  ordinarily,  purely 
ministerial  officers  or  employees  are  protected   in  executing   orders   of 
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tbeir  superiors  fair  on  their  face,  even  though  such  orders  were  erron- 
eously issued  by  such  superiors  (46  C.J.  1042,  section  326) .  As  a  general 
rule  officers  and  employees  of  public  institutions  are  not  civilly  liable 
for  their  mistakes  or  neglect  in  the  exercise  of  their  discretionary  powers, 
because  they  are  acting  in  the  interest  and  for  the  benefit  of  the  public, 
that  is,  they  are  exercising  a  power  governmental  in  its  nature  (26  Am, 
Jur.  598,  section  17).  But  where  public  ofQcers  and  employees  go  outside 
the  scope  of  their  authority  or  duty  they  are  not  entitled  to  protection  on 
account  of  their  official  connection  and  are  liable  for  their  acts  like  any 
private  individual. 

I  am.  therefca-e,  of  the  opinion  that  members  of  the  medical  pro- 
fession who  treat  or  supervise  the  treatment,  in  first  aid  stations  set  up 
by  or  under  the  direction  of  the  state  defense  council  or  one  of  its  local 
defense  councils,  of  persons  injured  during  air  raids  or  other  emergen- 
cies, are  not  liable  for  injuries  resulting  from  such  treatment  if  they 
merely  fall  into  error  while  acting  in  good  faith  in  the  treatment  of 
such  persons,  but  if  they  so  carelessly  and  negligently  treat  the  injury  as 
to  unnecessarily  damage  the  patient  they  would  be  liable.  In  determin- 
ing whether  or  not  they  are  guilty  of  such  carelessness  as  would  give 
rights  to  suit  due  consideration  should  be  taken  at  the  surrounding  cir- 
cumstances and  conditions  under  which  the  treatment  was  made. 

DEFENSE 

December  23,   1942.— 042-575. 

AIR  RAID  WARDENS — POWERS  DDRING  PRACTICE  BLACKOUTS 

QUESTION:  Do  Air  Raid  Wardens,  PoUce  Officers  and  other  like 
officers  and  agents,  have  authority,  under  the  statutes  and  laws  of  this 
State,  to  enter  buildings,  either  locked  or  unlocked,  for  the  purpose  of 
turning  out  burning  lights  during  practice  blackouts? 

To  General  Albert  H.    Blandtng,    Coordinating   Director,   Florida    State 
Defense  Council,  TaUaliassee,  Florida: 

A  clear  distinction  exists  between  the  common  law  authority  of  air 

I!'  raid  wardens,  police  cfflcers  and  other  like  officers  and  agents  during  a 

)i  practice  blackout  and  during  a  blackout  brought  on  by  an  emergency, 

although  no  incident  may  develop  from  the  emergency.  During  a  prac- 
tice blackout  no  material  damage  or  loss  of  life  is  to  be  expected  because 
one  or  more  hghts  are  left  burning  in  violation  of  blackout  rules  and 
regulations;  while  during  a  blackout  consequent  upon  an  emergency, 
such  as  reports  of  unidentified  planes  approaching  a  municipality  or 
other  populated  place,  if  the  lights  are  permitted  to  continue  to  bum 
material  damage  and  loss  of  life  may  ensue  because  of  such  burning 
lights. 

The  right  of  such  officers  and  agents  to  force  an  entrance  to  build- 
ings where  lights  are  left  burning  is  for  the  protection  of  the  people  of 
the  municipality  or  community  where  danger  is  imminent.  The  right 
of  such  officers  would  not  seem  to  be  any  the  less  in  case  of  a  false 
report  of  an  emergency  than  in  an  actual  emergency,  because  the  au- 
thorities cannot  wait  until  an  enemy  attack  has  been  made  before  taking 
action  to  safeguard  against  the  attack. 

Therefore,  in  my  opinion,  air  raid  wardens,  police  officers  and  other 
like  officers  and  agents  should  not  force  entrances  to  buildings  for  the 
purpose  of  turning  out  burning  Ughts  during  a  practice  blackout,  but  in 
lieu  thereof  should  report  the  owner  or  custodian  of  such  buildings  to 
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the  local  defense  council  to  be  dealt  with  by  them.  In  cases  of  blackimts 
due  to  an  emergency,  such  as  reports  of  enemy  or  unidentified  planes 
approaching  the  municipality  or  populated  communities,  such  buildings 
may  be  entered  and  the  lights  turned  out;  in  which  cases  where  It  may 
be  done,  all  such  buildings  should  be  entered  by  duly  constituted  police 
officers. 

DEFENSE 

May  18,  1942.-042-246. 

CIVIL  AUTHORITIES — ENFORCEMENT  OF   STATE   DEFENSE 
COUNCIL  RULES 

QtJESTION:  CD  What  is  the  power  of  civil  authorities,  under 
actual  war  conditions,  to  enforce  rules  and  regulations  for  defense  pur- 
poses promulgated  by  the  State  Defense  Council? 

(2>  What  ts  the  power  of  civil  authorities  to  enforce  such  rules 
and  regulations  in  areas  where  the  military  authority  of  the  United 
States  has  declared  a  mDitary  zone  for  defense  purposes? 

(3)  What  is  the  proper  method  for  handling  requests  for  coopera- 
tion, from  federal  departments  and  agencies,  in  connection  with  na- 
tional and  local  defense? 

To  Hon.  Spessard  L.  Holland,  Governor: 

Neither  the  drafters  erf  the  state  and  federal  constitutions,  the  draft- 
ers of  most  of  our  statutory  law,  and  writers  of  legal  books  of  more  than 
a  decade  ago,  nor  the  writers  of  the  vast  majority  of  cTur  court  opinions 
ever  envisioned  modern  warfare  and  its  prosecution  and  effect  against 
and  upon  clviUans  and  non-combatants,  for  which  reason  we  have  but 
few  legal  precedents  to  guide  us  for  the  enforcement  of  defense  activities 
which  have  now  become  of  the  greatest  necessity  and  importance.  In 
prior  wars  only  the  armed  forces  and  those  in  the  actual  combat  area 
were  greatly  endangered  hi  life  and  limb,  now  the  civilian  population 
and  non-military  obiectives,  even  hundreds  of  miles  from  the  actual 
fighting,  are  in  constant  danger  from  the  air  and  sea, 

Becaiise  of  these  things  the  civil  authorities  are  constantly  con- 
fronted with  new  and  unusual  conditions  in  attempting  to  fulfill  their 
new  and  war-time  obHgations  to  the  civilian  population  and  in  their 
cooperation  with  civiUan  defense  Eigencies,  and  this  without  benefit  of 
legislation  or  past  experience  to  guide  them  in  most  cases. 

The  State  Defense  Council  is  by  law  authorized  to  <  1)  cooperate  with 
federal  departments  and  agencies,  and  defense  councils  of  other  states, 
engaged  in  defense  activities,  (2>  require  and  direct  the  cooperation  and 
assistance  of  state  and  local  govermnental  agencies  and  officials.  i3) 
utilize  the  services  and  facihties  of  state  and  local  governmental  agencies 
and  officials,  and  (4)  to  do  all  acts  and  things,  not  inconsistent  with 
law,  for  the  furtherance  of  defense  activities. 

Although  the  State  Defense  Council  is  given  no  executive  officers 
and  agents  of  its  own  to  enforce  its  rules  and  regulations,  it  would  seem 
to  be  a  reasonable  construction  of  the  act  to  hold  that  the  legislature 
contemplated  that  the  reasonable  rules  and  regulations  of  the  council 
should  be  enforced  by  existing  state  and  local  governmental  agencies 
and  officials.  The  act  being  vaUd.  and  rules  and  regulations  promul- 
gated thereunder  being  valid  under  its  provisions,  it  would  seem  to  come 
within  the  purview  of  Section  6,  Article  IV  of  the  Florida  Constitution. 
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which  provides  that  "the  Governor  shall  take  care  that  the  laws  of  the 
state  are  faithfully  executed."  It  is  the  duty  of  the  sheriff  and  other 
local  police  oflflcers  to  take  care  that  the  laws  of  the  state  are  faithfully 
executed  in  their  locality.  The  enforcement  of  rules  and  regulations  law- 
fully prcmul  gated  pursuant  to  a  valid  statute  or  law  would  seem  to  be 
an  execution  of  a  law  of  the  state. 

Acts  injuriously  affecting  the  public  safety,  health  or  comfort  and 
the  administration  of  the  government  are  punishable  as  crimes  at  com- 
mon law.  In  addition  to  specific  crimes,  the  common  law  is  sufBciently 
broad  to  punish  as  misdemeancTrs  acts  which  directly  Injure  or  tend  to 
injure  the  public  to  such  an  extent  as  to  require  the  state  to  interfere 
and  punish  the  wrong  doer.  (22  C.  J.  S.  67,  Sec.  18;  La  Tour  vs.  Stone, 
139  Fla.  681,  190  So.  704,  text  708.)  I  am  of  the  opinion  that  any  in- 
terference with  an  officer  in  the  enforcement  of  proper  rules  and  regu- 
lations promulgated  by  the  State  Defense  Council,  or  a  refusal  to  obey 
such  rules  and  regulations,  would  constitute  a  common  law  crime  and 
subject  the  person  interfering  or  refusing  to  obey  to  prosecution  and 
punishment  for  a  conmioti  law  misdemeanor. 

It  is  my  understanding  that  one  at  the  commanding  officers  of  the 
armed  forces  of  the  United  States  has  established  a  military  zone  alone 
the  eastern  seaboard  of  the  United  States,  including  the  State  of  Florida, 
for  the  purpose  of  controlling  certain  dangerous  lighting  and  other 
conditions  within  that  area.  It  is  my  further  understanding  that  such 
military  authority  has  made  no  attempt  to  enforce  martial  law  within 
said  area  and  is  depending  upon  the  civil  authorities  to  enforce  rtiles 
and  regulations  deemed  necsesary  for  civilian  and  military  defense.  In 
my  opinion  the  establishment  of  military  zones  does  not  place  the  area 
under  martial  law,  except  insofar  as  the  military  authority  may  have 
taken  over  enforcement  as  to  any  matters.  I  see  no  reascm  why  the  civil 
authorities  may  not  cooperate  with  the  miUtary  authorities  to  the  extent 
requested  by  them.  This  would  seem  to  be  within  the  purview  of  the 
Florida  Defense  Council  Act,  which  has  set  up  machinery  for  such 
cooperation. 

The  members  of  the  State  Defense  Council  receive  no  compensation 
for  their  services,  except  actual  and  necessary  expenses,  for  which  reason 
It  is  obvious  that  the  body  functions,  as  doubtless  it  was  contemplated 
it  should,  more  as  a  deliberative  body  in  making  general  rules  and  regu- 
lations, than  as  an  executive  body.  The  Council,  being  authorized  to 
cooperate  with  federal  departments  and  agencies,  would  seem  to  be  the 
proper  body  to  make  effective  any  rules  and  regulations  desired  by  the 
military  authority  or  other  departments  or  agencies  of  the  federal  gov- 
ernment. The  proper  method  of  making  effective  such  request  for  coop- 
eration would  be  for  the  governor,  members  or  officers  of  the  State  De- 
fense Council  or  any  other  persons  receiving  such  request  for  coopera- 
tion, to  transmit  the  same  to  the  State  Defense  Coimcil  for  action,  which 
should  consider  the  request  and,  if  found  to  be  proper,  pass  an  order  or 
resolution  adopting  the  same  and  providing  for  its  enforcement.  When 
adopted  as  rules  and  regulations,  by  the  council,  the  same  should  be 
forthwith  transmitted  to  the  proper  authorities  witliin  the  state  for  its 
enforcement  with  necessary  directions  for  enforcement.  When  trans- 
mitted to  such  authorities  they  should  proceed  at  once  to  enforce  the 
same  and  upon  their  failure  to  promptly  and  properly  do  so  the  governor 
should  direct  its  enforcement  and,  if  necessary,  may  provide  persons, 
even  to  the  calling  out  of  state  military  organizations,  for  its  proper 
enforcement. 

Prom  what  has  been  said  I  am  of  the  opinion  that: 

(1)  The  state  and  county  authorities,  under  actual  war  conditions, 
have  the  same  power  and  authority  to  enforce  rules  and  regulations  pro- 
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mulgated  by  the  State  Defense  Council  for  defense  purposes  as  they 
have  to  enforce  other  valid  laws  and  rules  and  regulations  promulgated 
pursuant  to  law. 

(2)  The  state  and  county  authorities,  where  the  military  authority 
of  the  United  states  has  declared  a  military  zone  for  any  purpose,  have 
the  same  power  and  authority  to  enforce  rules  and  regulations  promul- 
gated by  the  State  Defense  Council  for  defense  purposes  within  said 
zone  as  they  had  prior  to  such  establishment  of  the  military  zone,  except 
Insofar  as  the  military  authorities  have  elected  to  exercise  active  au- 
thority contrary  to  such  rules  and  regulations.  The  two  may  work  to- 
gether insofar  as  there  Is  no  actual  conflict. 

(3)  Where  any  request  for  the  adoption  and  enforcement  of  any 
rule  or  regulaticm  is  received  from  any  agency  or  department  of  the 
federal  government,  by  the  governor,  the  council  or  any  other  person,  the 
same  should  be  forthwith  transmitted  to  the  State  Defense  Coimcll  for 
action  and  if  found  proper  the  council  should  pass  an  order  or  resolution 
providing  for  its  adoption  and  enforcement. 

(4)  When  any  rule  or  regulation  of  the  State  Defense  Council  has 
been  adopted  and  transmitted  to  the  proper  authorities  lar  enforcement, 
it  they  neglect  or  refuse  to  properly  enforce  the  same  the  governor  should 
direct  its  enforcement,  even  to  the  extent  of  calling  out  sufficient  of  the 
military  forces  of  the  state  for  that  purpose. 

(5)  The  State  Defense  Council  should  adopt  a  uniform  method 
and  channel  for  the  transmittal  of  rules  and  regulations,  and  Instruc- 
tions for  their  enforcement,  to  the  authorities  to  be  charged  with  en- 
forcement. 

(6)  Where  any  rule  or  regulation  of  the  State  Defense  Council  and 
that  of  any  regional  county  or  local  council  conSicts,  the  rule  or  regu- 
lation of  the  State  Defense  Council  should  control. 

DEFENSE 

February  13.  1942. — 042-82. 

CIVILIAN  ORGANIZATIONS— AIR  RAID  AND  BLACKOUT  RULES 

QUESTION:  With  reference  to  the  enforcement  of  rules  and  regu- 
lations set  up  for  blackouts,  air  raids,  and  the  matter  of  penalties  for 
violation  of  such  rules  and  regulations,  what  is  the  authority  of  per- 
sons officially  engaged  In  civilian  defense  work  who  might  or  might  not 
be  deputized  to  enforce  protective  measures  relating  to  defense  of  civil- 
ian population? 

To  Hon.  Spessard  L.  Hollajid,  Governor: 

In  considering  the  question,  I  assume  you  mean  civilians  either  em- 
ployed or  appointed  by  a  local  defense  council  or  the  State  I>efense 
Council,  or  otherwise  engaged  in  civilian  defense  work,  and  my  opinion 
is  so  limited. 

Chapter  20213,  Acts  of  1941,  which  establishes  the  State  and  County 
Defense  Councils,  contains  no  penal  provision  for  violation  of  rules  or 
regulations  adopted  pursuant  thereto,  and  there  are  no  general  laws 
relating  to  the  violation  of  rules  and  regulations.  Neither  does  said  act 
contain  any  provision  giving  police  powers  to  persons  certified  by  any 
defense  council. 

I  am  of  the  opinion  that  the  f  ramers  of  the  Federal  and  State  Con- 
stituti(^s,  when  they  provided  for  the  militia  and  for  the  keeping  and 
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bearing  of  arms,  intended  to  provide  a  plan,  co-extensive  with  changing 
times,  for  the  protection  of  the  citizens  against  attacks  from  without 
and  from  within. 

I'he  Governor  as  Chief  Executive  of  the  State  Is  charged  with  direct- 
ing this  protection.  As  such  he  may  call  upon  all  able-bodied  males  be- 
tween 18  and  45.  He  also  may  employ  such  persons  as  he  deems  neces- 
sary to  the  protection  of  life,  liberty  and  property  ( Section  104,  C.  G.  L.) . 
This  statute  neither  expressly  requires  that  such  employees  be  paid  a 
salary  by  the  State,  nor  prohibits  the  employment  of  persons  connected 
with  other  departments  of  the  State  or  its  agencies.  I  see  no  reason  why 
persons  in  the  employment  of  or  certified  by  defense  councils  cannot  be 
employed  by  the  Chief  Executive  for  this  purpose. 

Under  recent  air  raid  ordinances  particularly,  and  by  general  rules 
of  law,  the  executive  officer  of  a  city  or  town  is  responsible  for  the  safety 
of  its  inhabitants  and  property.  The  sheriff  likewise  is  responsible  for 
bfe  and  property  within  a  county.  The  Governor,  as  we  have  noted,  has 
a  state-wide  responsibility  and  authority. 

Where  the  municipal  authorities  have  not  established  adequate  pro- 
tective measures  to  meet  the  war-time  emergency,  and  in  areas  outside 
municipalities,  the  sheriff  should  designate  citizens  of  his  county  to  en- 
force ail  defense  rules  and  regulations  authorized  or  approved  by  the 
State  Defense  Council  and  adopted  by  the  local  county  council.  The 
citizens  designated  by  the  sheriff  need  not  be  deputized,  as  they  consti- 
tute the  old  common  law  sheriff's  posse.  He  has  ample  precedent  for 
calling  out  citizens  of  the  county  for  defense  work,  but  his  activity  should 
not  duplicate  that  of  municipal  authorities  where  the  latter  is  adequate 
to  meet  the  emergency. 

Where  the  sheriff  fails  or  refuses  to  enforce  such  defense  rules  and 
regulations,  then  it  becomes  the  duty  of  the  Governor  to  call  out  or 
employ  such  persons  as  he  may  deem  necessary  for  the  protection  of 
life  and  property  within  the  county.  Such  persons  when  called  out  by 
the  Governor  have  police  powers  commensurate  with  the  duties  required 
of  them. 

Adoption  of  rules  and  regulations  for  air  raids  and  blackouts  and 
similar  protective  measures  has  become  a  necessity,  under  modem  con- 
ditions of  warfare,  for  the  protection  of  life  and  property,  especially  in 
thickly  populated  areas.  Ignoring  or  violating  proper  rules  and  regula- 
tions tends  to  affect  the  public  safety  and  may  result  in  injury  to  in- 
habitants of  the  affected  area  to  such  an  extent  as  to  constitute  a  crime 
under  the  common  law  in  force  in  this  State. 

Therefore,  it  follows  that  persons  enlisted  as  auxiliary  defense  police 
by  mimicipalities,  or  designated  and  authorized  by  a  sheriff  or  Governor 
for  defense  duties,  have  authority  to  arrest  violators  of  proper  rules  and 
regulations  properly  adopted  by  defense  councils  for  the  protection  of 
Ufe  and  property. 

The  authority  of  such  persons  to  enter  upon  private  property  and 
to  force  entrances  when  necessary  to  extinguish  lights  visible  from  the 
sky  and  which  might  tend  to  give  direction  to  air-borne  enemies  also 
follows  as  a  matter  of  necessity,  and  such  persons  would  not  be  guilty 
of  trespass  by  breaking  and  entering.  The  authority  to  enter  upon  pri- 
vate property,  however,  does  not  constitute  a  license  to  do  more  than  to 
extinguish  the  lights  and  to  protect  the  property  after  it  has  been  broken 
into. 

I  am  further  of  the  opinion  that  the  Governor  has  authority  under 
Section   104,  Compiled  General  Laws   of   Florida,  to  employ  persons   to 
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take  spectflc  defense  measures  to  protect  life  and  property  in  any  part 
of  the  State  where  he  deems  it  necessary,  even  in  addition  to  measures 
taken  by  local  authorities.  This  would  seem  especially  true  in  connec- 
tion with  protection  of  public  utilities  and  other  industries  covering 
more  than  one  county. 

I  did  not  understand  from  your  letter  that  you  wanted  a  discussion 
of  the  separate  functions  of  fire  wardens,  and  the  destruction  of  prop- 
erty as  an  incident  to  flre  control  under  bomb  attack,  and  have  not 
included  such. 


DEFENSE 

June   1,   1942.— 042-273. 

COUNTY  COMMISSIONERS— APPROPRIATION  OP  FUNDS  TO 
COUNTY  DEFENSE  COUNCIL 

QUESTION:  County  Commissioners  of  Santa  Rosa  County  have 
adopted  a  resolution  purporting  to  authorize  the  Board  to  appropriate 
$2,500  from  the  general  fund  or  such  other  fund  as  may  be  available,  to 
be  used  by  the  Santa  Rosa  Defense  Council  as  a  loan  to  the  Santa  Rosa 
Barge  Building  Association,  presumably  a  private  corporation,  for  the 
purpose  of  locating  a  barge  building  plant  at  Milton,  Florida.  Does  the 
county  defense  council  have  a  right  to  enter  into  such  an  agreement, 
and  does  the  county  have  the  authority  to  lend  such  funds? 

To  Hon.  George  L.  Burr,  Jr.,  Executive  Director,  Florida  State  Defense 
CouncU: 

Such  an  appropriation  of  funds  by  the  Santa  Rosa  County  Board 
of  Commissioners  for  the  purpose  of  financing  or  lending  credit  to  the 
Santa  Rosa  Barge  Building  Association  is  in  conflict  with  Section  10  of 
Article  IX  of  the  Constitution  of  Florida,  which  reads  in  part: 

"The  legislature  shall  not  authorize  any  county,  city,  borough,  town- 
ship or  incorporated  district  to  become  a  stockholder  in  any  company. 
association  or  corporation,  or  to  obtain  or  appropriate  money  for,  or  to 
loan  its  credit  to,  any  corporation,  association,  institution  or  individual." 

As  I  see  it,  such  an  appropriation  by  the  Santa  Rosa  County  Com- 
mission would  be  contrary  to  the  letter  and  purpose  of  Section  10  of 
Article  IX  of  our  Constitution  and,  therefore,  a  contract  or  agreement 
by  the  Santa  Rosa  County  Defense  Council  predicated  upon  such  an  un- 
constitutional allocation  of  funds  would  not  be  authorized  by  the  legis- 
lative authority  under  which  the  Council  operates.  See  City  of  Peman- 
dlna  vs.  State,  190  So.  454. 


DEFENSE 

May  28,  1942. — 042-269. 

DEFENSE  PROGRAM— METHOD    FOR    COUNTIES  TO    PROVIDE 

FUNDS 

QUESTION:  What  is  the  proper  method  for  counties  to  provide 
funds  for  rapidly  expanding  civilian  defense  programs,  where  the  amount 
budgeted  by  the  county  for  defense  purposes  for  the  current  fiscal  year 
has  proved  inadequate? 
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To  Hon.  George  L.  Burr,  Jr.,  Executive  Director,  Florvla  State  Defense 

Council: 

Although  Chapter  20673,  Laws  of  FlOTida,  Acts  of  1941,  authorizes 
county  commissioners  by  resolution  to  provide  for  the  expenditure  of 
county  funds  for  defense  purposes,  It  does  not  dispense  with  the  necessity 
of  budgeting  funds  for  that  purpose.  No  expenditures  may  be  made  in 
the  absence  of  budgeted  funds  for  such  expenditures.  If  no  provision 
was  made  In  the  budget  for  the  current  fiscal  year  for  defense  purposes 
the  county  commissioners  have  no  power  by  resolution  to  now  make  pro- 
vision tor  such  purpose.  I  presume  that  most  if  not  all  counties  made 
some  provision  in  their  current  budgets  for  defense  purposes,  although 
many  of  them  proved  to  be  inadequate. 

Although  not  within  the  purview  of  the  request  I  deem  it  proper 
that  I  call  your  attention  to  the  fact  that  county  budgets  for  the  ensuing 
fiscal  year  will  be  made  up  and  approved  within  the  next  few  weeks  and 
that  you  should  make  an  effort  in  every  county  to  procure  adequate 
budgets  for  the  fiscal  year  beginning  October  first  next. 

Amounts  budgeted  for  defense  or  other  purposes  have  the  force  and 
effect  of  a  fixed  appropiriation  and  cannot  be  altered,  amended  or  ex- 
ceeded, nor  may  expenses  for  defense  purposes  be  paid  out  of  funds 
budgeted  for  other  purposes  (Sec.  2306  C.  G.  L),  except  as  otherwise 
provided  by  Section  2304,  Compiled  General  Laws,  1927,  and  Section  2, 
Chapter  20673,  Laws  of  Florida,  Acts  of  1941,  which  provide  that  the 
county  commissioners  may,  under  certain  conditions,  make  transfer  from 
one  fund  to  another  with  the  approval  of  the  state  comptroller,  and  of 
the  county  budget  board  in  counties  having  such  boards. 

Under  the  above  statutes  if  a  surplus  occurs  in  any  fund,  over  and 
above  the  amount  budgeted,  the  same  may  be  considered  as  having  the 
same  status  as  the  reserve  for  "contingencies  and  emergencies"  and 
should  be  used  in  the  same  way  (1931-1932  Reports,  page  308).  If  after 
the  budget  is  adopted  the  county  commissioners  find  that,  due  to  scnne 
emergency  or  contingency,  they  have  failed  to  appropriate  sufficient 
funds  for  a  particular  purpose,  further  expenditures  for  such  purposes 
may  be  made  from  the  reserve  fund  for  "contingencies  and  emergencies" 
and  if  more  than  necessary  has  been  appropriated  to  any  fund  transfers 
from  such  fund  to  another  may  be  made,  with  the  approval  of  the  state 
comptroller  and  the  county  budget  board  if  any  (Section  2304,  C.  G.  L.; 
Section  2,  Chapter  20673,  Acts  of  1941;  1931-1932  Reports,  page  308; 
1933-1934  Reports,  page  201).  Transfers  of  funds  must  be  by  resolution 
of  the  county  commissioners  (Section  2304,  C.  G.  L,;  Section  2,  Chapter 
20673,  Acts  1941). 

DEFENSE 

May  15,  1942.— 042-239. 

HIGHWAYS— POWER  OF  GOVERNOR  TO   CLOSE 

QUESTION:  Has  the  Governor  of  Florida  authority  to  order  the 
closing  of  certain  state  highways  along  the  east  coast  of  Florida  from 
one  half  hour  past  legal  time  for  sunset  until  one  half  hour  before  legal 

time  for  sunrise  as  a  protective  measure? 

To  Hon.  Spessard  L,  Holland.  Governor: 

The  adoption  of  a  resolution  providing  for  the  closing  of  these  high- 
ways, as  well  as  other  like  roads,  is  within  the  powers  and  duties  of  the 
State  Defense  Council.  Section  4  of  Chapter  20313',  Acts  of  1941,  author- 
ized the  State  Defense  Council  to  cooperate  with  federal  agencies  and 
departments  engaged  in  defense  activities  and  gave  it  power  to  require 
and  direct  the  cooperation  and  assistance  of  state  and  local  governmental 
agencies  and  officers  and  "to  do  all  acts  and  things,  not  inconsistent  with 
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law,  for  the  furtherance  of  defense  activities/'  The  closing  of  highways, 
when  necessary  as  a  defend  activity  for  the  protection  of  boats  or  ves- 
sels using  the  waters  along  or  near  the  shores  where  such  highways  are 
located,  seems  to  be  a  defense  activity  within  the  purview  of  the  above 

statute. 

Under  our  state  constitution,  the  supreme  executive  powers  of  the 
state  are  vested  In  the  governor,  who  is  charged  with  the  faithful  execu- 
tion of  the  laws  of  the  state,  (Sections  4  and  6,  Article  IV>.  Under  our 
statutes  the  governor  may  employ  as  many  persons  as  he  may  deem 
necessary  for  the  protection  of  the  bfe,  liberty  and  property  of  the  state 
and  its  Inhabitants,  (Section  105,  Compiled  General  Law.<!) .  Chapter 
20213,  Acts  Of  1941.  providing  for  the  State  Defense  Council,  seems  to 
be  a  law  designed  to  aid  the  federal  govemment  In  national  defense, 
(see  67  C.  J.  372,  Section  61)  and,  therefore,  one  the  governor  is  charged 
with  the  execution  of  under  our  constitution. 

Therefore,  the  proper  procedure  for  closing  these  highways  would 
be  for  the  State  Defense  Council  to  pass  a  resolution  showing  the  neces- 
sity for  the  closing  of  such  highways,  or  reciting  a  request  from  a  federal 
department  or  agency  engaged  in  defense  activities,  and  directing  that 
said  highway  be  closed  during  that  period  of  each  day  necessary  for 
such  purpose.  This  resolution  should  be  directed  to  the  state  or  local 
governmental  agency  or  official  having  the  care,  custody  and  control  of 
the  highway  to  be  closed  who  should  comply  with  such  resolution  by 
closing  the  highway.  The  state  highways,  which  Include  federal  aid 
highways,  are  under  the  care,  custody  and  control  of  the  state  road  de- 
partment and  are  policed  by  the  state  road  patrol  in  most  instances. 
County  and  district  roads  are  usually  under  the  control  of  the  county 
commissioners  of  the  county  wherein  the  roads  are  located  and  are  policed 
by  the  sheriff's  office  In  many  cases. 

The  State  Defense  Council  Act,  Chapter  20213,  supra,  provides  as 
follows  (Section  5) : 

"In  order  to  avoid  duplication  of  services  .  .  .  the  council  .  .  .  are 

"fa)  directed  to  utilize  the  services  ...  of  existing  officers  ...  of 
the  political  subdivision  thereof,  and 

'•(b)  All  such  .  .  .  agencies  shall  cooperate  with  and  extend  their 
services  and  facilities  to  the  council  ...  as  they  shall  request." 

Under  these  provisions  It  would  seem  in  order  for  the  resclutlons 
aforesaid  to  be  sent  to  the  state  road  department  In  the  case  of  state 
and  federal  roads  and  the  particular  county  commissioners  In  the  case 
of  coimty  and  district  roads  and  by  these  state  agencies  converted  Into 
formal  road  closing  notices  which  road  closing  notices  should  recite  that 
they  are  prepared  and  Issued  by  authority  of  State  I>efense  Council  order 
and  resolution,  in  each  respective  case  to  be  signed  by  the  state  or  county 
agency  issuing  the  notice  and  posted  on  the  barricades  used  to  close 
the  highways.  Copies  of  these  notices  should  be  sent  by  the  state  road 
department  in  the  one  Instance  and  the  county  commissioners  in  the 
other  to  the  sheriffs  In  the  coimties  where  the  road  involved  lies  and  to 
the  director  of  the  state  road  patrol  with  instructions  that  the  closing 
of  the  roads  set  out  in  the  notices  be  enforced  by  these  state  police 
agencies. 

In  view  of  the  somewhat  joint  control  of  state  and  federal  highways 
exercised  by  both  the  state  road  department  and  the  county  commis- 
sioners it  would  seem  that  the  county  comnUssiOTiers  should  be  always 
notified  of  the  closing  of  any  federal  or  state  roads  in  their  counties. 
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If  the  officer  or  agency  having  the  care,  custody  and  control  of  the 
highway  or  rtmd  to  be  closed  refuses  and  neglects  to  close  the  same  then 
the  governor  may  direct  its  closing  and  if  necessary  may  employ  persons 
as  provided  in  Section  105,  Compiled  General  Laws,  to  enforce  such 
closing. 

DEFENSE 

March  13,  1942. — 042-128. 

MUNicrpAUTY— llabujty  for  injuries  to  auxiliary 

FIREMEN  AND  POLICEMEN 

QUESTION:  (1)  Is  a  municipality  liable  under  the  Workmen's  Com- 
pensation Act  for  injuries  to  special  policemen  or  auxiliary  firemen  injured 
on  duty  during  an  air  raid,  blackout  or  other  emergency? 

C2)  Would  the  mimicipaUty  be  liable  in  damages  if  such  policemen 
or  firemen  suffered  injuries  during  an  emergency? 

(3)  Would  the  municipality  be  liable  for  injuries  to  third  parties 
or  their  property  as  a  result  of  the  activities  of  such  policemen  or  firemen? 

To  Hon.  George  L.  Butt,  Jr.,  Executive  Director,  Florida  State  Defense 

Council: 

If  the  special  policemen  or  firemen  received  no  monetary  compen- 
sation, the  mmiicipality  would  not  be  liable  for  their  injuries  or  death 
under  the  Florida  Workmen's  Compensation  Act.  They  would  come 
within  the  protection  afforded  by  the  Workmen's  Compensation  Act  only 
while  rendering  service  to  the  municipality  as  special  municipal  police- 
men or  firemen  under  circumstances  for  which  they  would  be  entitled  to 
receive  p>&yment  from  the  municipality.  Otherwise,  they  would  not 
qualify  as  an  employee  under  sub-section  2  of  section  2  of  the  Work- 
men's Compensation  Act  as  amended  in  1941,  Should  such  policemen  and 
firemen  be  compensated  for  their  services,  even  though  the  employment 
is  casual,  they  would  qualify  as  employees  and  during  the  time  of  such 
employment  the  municipality  would  be  liable  for  their  injuries  or  death 
under  the  Florida  Workmen's  Compensation  Act. 

If  the  auxiliary  policemen  and  firemen  were  not  employees  but  oc- 
cupied the  status  of  ordinary  citizens  designated  to  perform  certain  police 
or  defense  services,  within  the  police  powers  of  the  municipality,  and 
were  injured  in  carrying  out  such  assignment,  they  could  not  maintain 
civil  actions  for  damages  against  the  municipality  for  their  own  injuries. 
A  municipality  cannot  be  sued  for  its  negligence  in  the  performance  of  a 
strictly  governmental  duty.  The  pohce  powers  of  municipalities,  as  ex- 
pressed in  the  enactment  and  enforcement  of  laws  and  regulations,  are 
strictly  governmental  powers  as  distinguished  from  proprietary  powers, 
such  as  the  operation  of  utility  plants  or  the  conduct  of  a  hospital.  It  is 
my  opinion  that  In  necessary  police  or  fire  work,  incident  to  the  use  of 
its  police  powers  by  a  municipality,  a  person  injured  thereby  cannot 
maintain  a  civil  action  for  damages  against  the  municipality.  The 
Supreme  Court  of  Florida  has  restricted  this,  however,  by  requiring  that 
fire  engines,  for  example,  must  not  be  operated  in  a  negligent  manner. 
"The  feeling  of  the  court  is  that  activities  beyond  the  strict  governmental 
responsibilities  of  a  mimicipaUty  may  become  the  subject  of  civil  suits 
for  damages.  However,  auxiliary  policemen  and  firemen  Injured  in 
carrying  out  proper  orders  and  regulations  under  the  police  powers  of  a 
municipality  could  not  sue  that  municipality  for  injuries  or  death  sus- 
tained thereby. 
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Our  courts  hold  that  poUce  officers  appointed  by  a  municipality  are 
not  its  agents  or  servants  in  such  a  sense  to  render  the  municipality 
responsible  for  unlawful  or  negligent  acts  in  the  discharge  of  their  duties 
as  policemen.  The  same  would  apply  to  firemen.  The  municipality 
might  be  liable  in  damages  for  Injuries  to  others  resulting  from  their 
officers  doing  a  lawful  and  authorized  act  in  an  unlawful  and  unau- 
thorized manner.  Thus,  to  avoid  this  danger,  auxiliary  policemen  and 
firemen  should  be  well  coached  in  what  their  duties  are  and  in  how  they 
are  to  do  them.  It  may  be  lawful,  lor  exampie,  for  auxiliary  policemen 
to  break  into  a  store  for  the  purpose  of  extinguishing  a  light  during  a 
blackout,  but  they  would  not  be  authorized  to  destroy  a  plateglass  window 
to  get  in,  when  entrance  might  be  made  through  a  window  or  door  of 
less  value.  Nor  shtTUld  they  leave  the  store  open  and  at  the  mercy  of 
passers-by  after  entrance  has  been  forced. 

DEFENSE 

February  13.  1942.— 042-84. 

PUBLIC  BUILDING  PROTECTION— TRMNING  OF  NEGRO  STUDENTS 
BY  WiOITE  INSTRUCTORS 

QUESTION;  The  State  Defense  Council  is  planning  to  sponsor  at 
the  A.  &  M.  College  for  Negroes  a  three-weeks  training  course  in  public 
building  protection  for  negroes  throughout  the  State  and  no  negro  in- 
structors are  available  for  this  instruction.  Is  it  Illegal  for  white  In- 
structors to  train  negro  instructors  or  students  in  Florida? 

To  Hon.  George  L.  Burr.  Jr.,  Executive  Director,  Florida  State  Defense 
Council: 

1  do  not  understand  that  such  a  training  course  would  come  under 
the  State  system  of  imblic  educatlcm  as  defined  m  Section  118  of  Chapter 
19355,  Acts  of  1939,  as  it  would  be  neither  a  public  school  nor  an  edu- 
cational service  to  Improve,  promote,  and  protect  the  adequacy  of  the 
State  system  of  public  education.  The  instruction  seems  to  be  under 
the  direction  of  the  State  Defense  Council  and  not  the  State  School 
System. 

A  school  is  defined  in  Section  118  as  "an  organization  of  pupils  for 

instructional  purposes  into  classes  or  grades  at  any  school  center  on  an 
elementary,  a  high  or  secondary  school,  or  other  public  school  level  ap- 
proved by  and  under  regulations  of  the  State  Board."  Such  a  training 
course,  therefore,  would  not  come  under  the  provisions  of  Section  5870, 
Revised  General  Statutes,  1920,  which  provides:  "It  shall  be  unlawful 
in  this  State  for  white  teachers  to  teach  negroes  in  negro  schools,  and 
for  negro  teachers  to  teach  in  white  schools.  Any  person  or  persona 
violating  the  provisions  of  this  section  shall  be  punished  by  a  fine  not 
to  exceed  five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceedmg  six  months."     (Ch.  6490,  Acts  1913,  3E1,  2,  consolidated.) 

I  find  no  other  reference  in  the  Florida  School  Laws  that  would  pro- 
hibit white  instructoi^  training  negro  Instructors  in  defense  worlc  and 
conductmg  a  course  at  the  A,  tt  M.  College, 

DEFENSE 

January  10,   1942. — 042-6. 

NATIONAL  GUARD  OFFICERS — RETIRED— CALL  TO  ACTIVE  DUTY 

QUESTION:  Has  the  Governor  of  Florida  authority  to  call  to  active 
duty  a  retired  National  Guard  Officer  and  place  him  in  any  active  status 

with  the  State  Defense  Council? 


aSZ  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 

MIUTART  AND  RELATED  MATTERS—Defense 

To  Hon.  Spessard  L.  Holland,  Oovernor: 

The  laws  of  FlorMa  give  you  no  authority  to  call  to  active  duty  a 
retired  National  Guard  OfBcer  and  place  him  in  any  active  status  with 
the  State  Defense  Council. 

If  there  are  any  retired  National  Guard  officers  who  have  expressed  a 
willingness  to  be  assigned  to  active  duty  in  connection  with  the  State 
Defense  Council,  I  will  be  glad  to  answer  any  question  concerning  them. 

DEFENSE 

February  10.  1941, — 041-56. 

SELECTEES— VIOLATION  OP  STATE  CRIMINAL  LAWS 

QUESTION  r  Are  selectees  in  military  service  subject  to  state  courts 
for  violation  of  state  criminal  laws? 

To  Hon.  Julian  C.  Calhoun,  Assistant  State  Attorney,  Palatka,  Florida: 

The  law  on  this  question  10  U.S.C.A,,  Section  1546,  provides  as  follows: 

"Delivery  of  offenders  to  civil  authorities  (Article  LXXIV).  When 
any  person  subject  to  military  law,  except  one  who  is  held  by  the  military 
authorities  to  answer,  or  who  is  awaiting  trial  or  result  of  trial,  or  who 
is  undergoing  sentence  for  a  crime  or  offense  punishable  under  these 
articles,  is  accused  of  a  crime  or  offense  committed  within  the  geo- 
graphical limits  of  the  States  of  the  Union  and  the  District  of  Columbia, 
and  pimishable  by  the  laws  of  the  land,  the  commanding  officer  Is  re- 
quired, except  in  time  of  war,  upon  application  duly  made,  to  use  his 
utmost  endeavor  to  deliver  over  such  accused  person  to  the  civil  authori- 
ties, or  to  aid  the  ofBcers  of  justice  In  apprehending  and  securing  him. 
In  order  that  he  may  be  brought  to  trial.  Any  commanding  officer  who 
upon  such  application  refuses  or  willfully  neglects,  except  in  time  of  war, 
to  deliver  (Tver  such  accused  person  to  the  civU  authorities  or  to  aid  the 
officers  of  justice  in  apprehending  and  securing  him  shall  be  dismissed 
from  the  service  or  suffer  such  other  punishment  as  a  court-martial  may 
direct. 

"When,  under  the  provisions  of  this  article,  delivery  Is  made  to  the  civil 
authorities  of  an  offender  undergoing  sentence  of  a  court-martial,  such 
delivery.  If  followed  by  conviction,  shall  be  held  to  interrupt  the  exe- 
cution of  the  sentence  of  the  court-martial,  and  the  offender  shall  be 
returned  to  military  custody,  after  having  answered  to  the  civil  authori- 
ties for  his  offense,  for  the  completion  of  the  said  court-martial  sentence." 

This  statute  has  not  been  repealed  or  amended  in  any  way  so  far 
as  I  can  tell,  and  is  doubtless  applicable  to  men  who  have  been  con- 
scripted under  the  Selective  Training  and  Service  Act  of  1940.  There 
is  nothing  In  the  latter  Act  which  would  lead  to  any  conclusion  other 
than  that  the  selectees  may  be  turned  over  to  the  civil  authorities  in 
times  of  peace,  just  as  any  other  men  In  military  service. 

An  excellent  discussion  of  this  situation  is  found  in  6  CORPUS 
JURIS  SECUNDUM,  Army  and  Navy,  Section  38,  which  reads  as  follows: 

"Offenses  by  Persons  In  Military  or  Naval  Service. 

"Persons  in  the  military  or  naval  service  may  be  guilty  of  criminal 
acts  for  which  they  may  be  prosecuted  in  civil  or  military  courts. 

"The  fact  that  one  is  in  the  military  service  cannot  exempt  him 
from  crime,  and  persons  in  the  military  service  may  be  guilty  of  offenses 
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against  state  laws  as  well  as  against  military  law.  Various  provisions 
of  the  fifty -fourth  through  the  ninety -sixth  articles  of  war  enumerate. 
and  prescribe  punishment  for  offenses,  some  cf  which  are  pecuiiarly 
military  oflfenses,  while  others  may  be  punishable  as  offenses  against 
either  military  law  or   civil  law. 

"In  time  of  peace  a  person  in  the  military  service  who.  in  any 
portion  of  a  state  or  territory  not  within  the  exclusive  Jurisdiction  of 
the  United  States,  commits  a  criminal  offense  recognized  and  made 
punishable  by  the  Jocal  laws  is  amenable  to  the  state  or  territorial  courts 
therefcr.  While  there  is  no  federal  statute  expressly  conferring  such 
jurisdiction,  it  is  clearly  recognized  by  the  seventy-fourth  Article  of 
War  ao  0.S.C.A.  n546).  providing  for  the  delivery  of  such  offenders 
to  the  civil  authorities  when  they  are  chained  with  offenses  which  are 
punishable  by  the  laws  of  the  land.  If  military  authorities  have  any 
right  to  try  members  of  the  military  for  violation  cf  state  or  municipal 
law,  it  must  be  under  federal  law.  and,  if  there  is  any  such  law,  it  Is 
paramount.  The  provision  against  trial  for  murder  or  rape  by  courts- 
martial  in  time  of  peace  does  not  apply  to  a  murder  before  peace  in  the 
legal  sense;  but,  where  the  homicide  was  without  the  territory  of  the 
United  States,  accused  may  be  tried  by  court-martial,  even  though  no 
state  of  war  exists.  The  liability  to  trial  by  a  court-martial  does  not. 
It  was  held,  exempt  accused  from  being  tried  in  the  civil  courts  for  vio- 
lation of  the  civil  law. 

"In  time  of  war  all  offenses  ccTmmitted  by  soldiers  are  cognizable 
by  courts -martial  or  military  commissions,  and,  if  the  civil  courts  In 
time  of  war  try  and  punish  such  offenders,  it  is  because  they  are  per- 
mitted to  do  so  as  a  matter  of  comity  or  expediency.  However,  military 
courts  do  net  have  exclusive  jurisdiction,  even  in  time  of  war.  over 
offenses  against  state  laws  by  persons  in  the  military  service.  The 
articles  of  war  do  not  deprive  the  civil  courts,  either  In  time  of  peace 
or  war,  of  the  concurrent  jurisdiction  previously  vested  in  them  over 
crimes  against  either  federal  or  state  laws,  committed  within  the  geo- 
graphical limits  of  the  United  States  and  the  District  of  Columbia  by 
persons  subject  to  military  law,  but  in  time  of  war  the  military  authori- 
ties have  the  preference  in  the  exercise  of  jurisdiction,  and,  if  this 
preference  is  to  be  waived  in  favor  of  a  civil  court,  the  waiver  must  be 
by  proper  authority. 

"Where  both  the  civil  and  military  courts  have  jurisdiction,  the 
offender  should  be  tried  in  the  former  in  preference  to  the  latter,  under 
certain  conditions  and  limitations,  and  It  is  the  duty  of  the  military 
authorities,  under  the  seventy -fourth  article,  to  deUver  him  to  the  civil 
magistrate  on  the  application  of  the  party  injured;  but.  if  no  such  appli- 
cation is  made,  the  military  courts  should  then  proceed  to  exercise  their 
Jurisdiction.  Where  the  military  authorities  have  assumed  Jurisdiction 
of  a  case  cognizable  by  the  military  tribunals,  the  civil  courts  will  not 
Interfere  to  try  the  offender  pending  the  proceedings  before  the  military 
authorities, 

"When  not  in  actual  militarv  service  and  within  the  military  juris- 
diction, as  when  on  a  furlough,  a  soldier  may  be  arrested  by  the  civil 
authorities  for  a  criminal  offense  without  the  assistance  of  the  military 

authorities." 

In  the  Manual  of  Law  for  use  by  Advisory  Boards  for  Registrants 
appointed  pursuant  to  the  Selective  Training  and  Service  Act  of  1940. 
which  Manual  is  compiled  by  the  Committee  on  National  Defense  of  the 
American  Bar  Association,  the  following  is  said  on  page  24  in  connection 
with  crimes  committed  by  men  in  military  service; 
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"Military  service  does  not  relieve  from  criminal  accountability.  In 
time  of  war  the  civil  authorities  are  perhaps  not  ousted  of  jurisdiction 
but  the  miUtary  authorities  have  prJtjrlty  in  trying  and  punishing  mem- 
bers of  the  military  forces.    In  time  of  peace  the  practice  may  vary." 

DEFENSE 

January  20,   1842.— 042-35. 

SHEBIPP— USE  OF  ARMED  POSSE  IN  DEFENSE  WORK 

QUESTION:  (1)  Can  a  sheriil  enlist  assistance  from  the  civil 
population,  without  deputizing  the  individuals? 

(2)  May  such  auxiliary  police  be  armed? 

(3)  What  is  the  responsibility  of  the  sheriff  toward  such  assistants? 

7*0   Mr.  George  L.  Burr,  Jr.,  Executive  Director,  Floricta  State  Defense 
Council: 

(1)  The  duties  of  the  sheriff  include  the  protection  of  the  lives, 
persons,  property,  health  and  morals  of  the  people  of  his  county,  to  pre- 
vent breaches  of  the  peace,  to  suppress  riots  and  unlawful  assemblies, 
and  to  act  as  conservator  of  the  peace  in  his  county. 

By  statute  in  Honda,  it  is  "lawful  for  the  sheriff  to  raise  the  power 
of  the  county  and  to  command  any  persons  to  assist  him,  when  neces- 
sary, in  the  execution  of  his  office."  At  common  law,  which  applies  in 
Florida,  the  sheriff  was  required  to  defend  the  CCTinty  against  any  com- 
mon enemy,  sis  well  as  to  apprehend  law-breakers.  In  that  role,  he  was 
given  the  power  to  raise  what  we  call  a  posse  to  suppress  rebels,  invaders 
or  rioters.  Every  citizen  capable  of  bearing  arms  was  bound  to  yield 
obedience  when  called  by  the  sheriff  to  assist  him  in  the  discharge  of  his 
duty,  and  that  law  remains  in  force  in  Florida  today.  When  such  assist- 
ance Is  called,  the  sheriff  is  the  commanding  ofiBcer. 

(2)  Such  citizens  when  called  to  assist  the  sheriff  were  required 
to  report  armed.  Translated  into  modem  terms,  the  citizens  called 
out  by  the  sheriff  today  would  be  authorized  to  bear  such  arms  as  the 
situation  justified,  whether  it  be  a  machine  gun  to  guard  the  capitol  or 
a  pistol  to  protect  a  beacon  light. 

(3)  In  answer  to  your  third  question,  the  sheriff  is  responsible  for 
only  such  acts  of  his  deputies  as  are  performed  within  the  scope  of  their 
authority.  Other  citizens  called  by  the  sheriff  would  be  limited  agents 
of  his.  for  a  partictiZcr  purpose.  The  sheriff  would  not  be  liable  for  their 
acts  performed  under  his  lawful  authority.  If  such  assistants  in  helping 
him  quell  a  riot  should  And  it  necessary  to  use  force,  they  would  not  be 
breaking  the  law.  The  sheriff  would  be  liable  for  their  abuse  of  authority 
only  if  his  assistants  were  carrying  out  a  command  of  his  which  they 
knew  to  be  illegal,  as  where  the  sheriff  might  call  on  them  to  assist  him 
in  steaUng  goods  from  a  warehouse  they  were  guarding.  In  such  a  case, 
both  the  official  and  his  helpers  would  be  liable. 

DEFENSE 

May  1,  1942.— 042-210. 

TRUCK   OWNERS— UABIUTY  IN    DEFENSE    WORK 

QUESTION:  What  is  the  liabiUty  of  owners  and  operators  of  motor 
trucks,  loaned  to  and  operated  as  a  part  of  the  truck  subdivision  of  the 
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Division  of  Transportation  and  Communications  under  the  State  Defense 
Council,  for  accidents  and  injuries  due  to  the  operation  of  said  trucks? 

To  General  Albert  H.  Blanding,  Coordinating  Director,  Action  DivisUmi, 
Florida  State  Defense  Council.  Tallahassee,  Florida: 

It  is  assumed  that  the  motor  trucks  are  being  moved  under  and  in 
accordance  with  orders  or  directions  of  the  State  Defense  Council  or 
some  of  its  lawful  agents  when  the  accident  or  damage  complained  of 
occurs. 

Except  for  liability  under  the  Workmen's  Compensatitm  Act,  neither 
the  State  nor  the  State  Defense  Council  would  seem  to  have  any  liability 
in  connection  with  such  accidents  or  injuries  and  the  general  rule  would 
seem  to  be  that  where  the  owner  or  operator  of  the  truck  was  operating 
the  same  in  acccrrdance  with  the  instructions  and  directions  of  the  State 
Defense  Council  there  would  be  no  liability  to  third  parties  for 
accidents  or  injuries  occasioned  by  the  operation  of  such  vehicles,  pro- 
vided the  owner  or  operator  was  not  negligent  in  the  operatlcm  thereof. 
If  the  owner  or  operator  was  negligent  in  the  operation  of  the  truck  or 
was  operating  it  contrary  to  the  direction  and  instruction  of  the  State 
Defense  Council  or  its  lawful  agent,  there  would  seem  to  be  a  personal 
liability  on  the  part  of  such  owner  or  operator  for  Injury  or  accident 
occasioned  by  such  operation. 

Since  the  State  Defense  Council  of  Florida  is  a  State  Board,  it  would 
be  liable  under  the  Workmen's  Compensation  Act  if  it  employs  three 
or  more  employees  and  the  person  injured  was  one  of  Its  employees. 
Therefore,  if  an  accident  occurs  due  to  the  operation  of  a  truck  and  the 
driver  thereof  is  injured  and  is  an  employee  of  the  State  Defense  Council, 
then  such  injured  employee  would  be  entitled  to  benefits  under  the  Work- 
men's Compensation  Act.  This  presupposes  that  the  person  injured  Is 
receiving  some  manner  of  compensation  from  the  State  Defense  Council. 
If  he  is  receiving  no  compensation,  then  I  do  not  believe  that  he  would 
be  an  employee  within  the  purview  of  the  Act. 

On  the  other  hand,  if  he  was  receiving  compensation  from  his  em* 
ployer  who  had  loaned  him  to  the  State  Defense  Council,  I  am  of  the 
opinion  that  his  employer  would  be  liable  under  the  Workmen's  Com- 
pensation Act, 

DEFENSE 

December  19,  1941.— 041-683. 

UNORGANIZED    MIUTIA-^TATUS    AND  POWERS    OP    GOVERNOR 

QUESTION;  d)  What  is  the  status  of  the  unorganized  militia  of 
the  State  of  Florida  and  what  are  the  powers  of  the  Governor  regarding 
the  unorganized  militia? 

(2)  May  male  students  be  assigned  to  certain  duties  at  the  Florida 
State  College  for  Women  if  under  a  war  time  emergency? 

To  Hon.  Spessard  L.  Holland,  Governor: 

(1)  The  unorganized  mlUtia  is  composed  of  all  "able  bodied  male 
inhabitants  of  the  State  l>etween  the  ages  of  eighteen  and  forty -five 
years  that  are  citizens  of  the  United  States  or  have  declared  their  In- 
tention to  become  citizens  thereof."  i  Florida  Constitution,  Article  XTV, 
Section  1.    Also  Section  2015,  Compiled  General  Laws.) 

Chapter  20215,  Acts  of  1941,  provides  for  the  organization  of  the 
above  mentioned  group  into  the  Florida  Defense  Force  "to   assist   the 
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civil  authorities  in  maintaining  law  and  order,"  under  rules  and  regu- 
lations as  to  enlistment,  organization,  administration,  equipment,  main- 
tenance, training  and  discipline,  prescribed  by  the  Governor  in  con- 
formity, so  far  as  practicable  and  desirable  in  the  Governor's  estima- 
tion, to  existing  law  pertaining  to  the  National  Guard. 

When  this  potential  force  is  organized,  it  shall  be  under  the  supreme 
.command,  and  subject  to  call  in  aid  of  the  civil  authorities,  by  the  Gov- 
ernor, the  Adjutant  General  or  his  Assistant,  as  was  the  case  with  the 
National  Guard,  and  under  like  circiunstances  and  for  the  same  purpose. 

The  Governor  is  authorized  to  requisition,  from  the  Secretary  of 
War,  for  the  use  of  the  Florida  Defense  Force,  such  arms  and  equip- 
ment as  may  be  available,  and  may  make  available  the  facilities  of  State 
Armories  and  their  equipment  and  sucli  other  State  premises  and  prop- 
erty as  may  be  available. 

The  statute  provides,  among  other  things  not  necessary  to  mention 
here,  that  the  appropriations  for  the  Military  Department — for  the  cur- 
rent biennium,  the  sum  of  $141,940.00,  including  $21,240.00  earmarked  for 
purchase  of  land  adjoining  Camp  Blanding,  and  $2,000.00  for  purchase 
of  automotive  equipment — shall  be  available  for  the  purposes  of  the  Act. 
to  be  paid  out  upon  requisition  of  the  Adjutant  General,  approved  by 
the  Governor. 

In  short,  it  seems  that  the  Florida  Defense  Force  is  just  another 
name  for  what  used  to  be  the  State  Militia,  and  later  the  National 
Guard.  It  is  to  be  established,  maintained  and  employed  along  virtually 
the  same  lines  as  the  two  earlier  organizations,  its  membership  to  be 
made  up  of  such  male  citizens  as  the  Governor  may  determine  should  be 
enlisted  therein  and  who  may  volunteer  therefor. 

As  to  the  relationship  of  the  Florida  Defense  Force  and  its  function.s 
with  those  of  the  State  and  Local  Defense  Councils,  since  the  latter 
may  be  regarded  as  part  of  the  civil  authority  of  the  State,  I  am  of  the 
view  that  the  Florida  Defense  Force  might,  under  proper  I'ules  and  regu- 
lations, be  ma  tie  subject  tc  such  duty  as  State  and  Local  Defense  Councils 
might  determine.  Certainly  the  latter  would  be  expected  to  act  in  an 
advisory  capacity  to  those  in  command  of  the  Florida  Defense  Force. 
the  only  military  or  quas: -military  organization  which,  as  I  read  the 
law.  may  now  be  established  in   the  State  of  Florida. 

(2>  As  to  whether  or  not  male  students  may  aUend  Florida  State 
College  for  Women,  assuming  that  the  word  "attend"  means  'study. 
take  courses,  etc.,"  Section  804,  Compiled  General  Laws,  provides  that 
•None  but  female  white  students  shall  be  admitted  to  the  Florida  State 
College  for  Women."  Ordinarily  this  would  appear  to  preclude  male 
students,  though  I  am  inclined  to  thmk  that  under  wartime  emergency 
conditions,  when  it  is  shown  that  the  continual  presence  of  men  is  essen- 
tial to  the  protection  of  the  Institution  and  its  students,  the  State 
Board  of  Education  and  the  State  Board  of  Control  would  have  au- 
thority jointly  to  allow  a  sufficient  number  of  men  to  be  present  and 
assigned  duties  at  the  Institution,  commensurate  with  and  adequate  for 
the  demands  of  the  time  or  period,  although  these  men  under  the  law 
would  not.  in  my  opinion,  be  entitled  to  become  formally  admitted  as 
students  ot  the  Institution. 


CHAPTER  XIV 
PUBLIC  LANDS  AND  PROPERTY 

INTEBNAL  IMPROVEMENT  FUND 

January  30.  1941.— 041-21. 

DEEDS— RESERVATION  OF  MINERALS 

QUESTION:  Section  1771.  Compiled  General  Laws  of  Florida,  1927. 
relates  to  contracts  for  sale  and  deeds  executed  by  the  Trustees  of  the 
Internal  Improvement  Fund  and  State  Board  of  Education  reserving  an 
undivided  three-fourths  interest  in  all  phosphate  minerals  and  metals 
in,  on,  or  under  the  land.    Is  coral  rock  to  be  considered  a  mineral? 

To  Hon.  Nathan  Mayo.  Commissioner  of  AgricultuTe 

In  Webster's  New  International  Dictionary.  Second  Edition,  we  find 
certain  definitions  of  coral,  as  follows: 

"The  corals  are  mostly  compound  animals  the  individual  polyps  of 
which  arise  by  budding;  and  the  colony  in  many  cases  has  a  branching 
tree-lllce  form." 

"The  polyps  of  corals  are  sometimes  quite  erroneously  called  Insects. 
which  they  do  not  resemble.  Except  in  their  small  size,  and  power  of 
budding  and  secreting  a  hard  skeleton,  they  resemble  sea  anemones  " 

"The  skeletons  of  these  smalt  animals,  solidified  into  a  stony  mass." 

While  coral  rock  may  contain  some  mineral  substance,  sand  and 
clay  also  contain  some  mineral.  I  do  not  think  the  statute  contemplates 
coral  rock  being  classified  as  a  mineral  any  more  than  sand  or  clay 

Since  phosphate  is  the  only  rock  mentioned  in  the  statute,  it  ap- 
pears that  by  such  omission  the  Legislature  bad  no  Intention  of  in- 
cluding other  forms  of  rock  unless  primarily  minerals  or  metals  In  their 
formation. 

Therefore,  the  above  mentioned  reservations  required  in  deeds  from 
the  Trustees  of  the  Internal  Improvement  Fund  and  State  Board  of 
Educatiem  do  not  include  coral  roek. 

INTERNAL  IMPROVEMENT  FUND 

February  12.  1B42. — 042-92. 

EVERGLADES  DRAINAGE  DISTRICT  TAXES— CANCELLATION 

QUESTION:     Does  Section  17  of  Chapter  20658,  Acts  of  1941  cancel 
the  Everglades  Drainage  District  taxes  on  lands  owned  by  the  Trustees 
of  Internal   Improvement   Fund   within    the   District,  through    the   year 
1941.  or  does  the  Act  apply  only  to  toxes  through  the  year  1940? 
To  Hon.  Nathan  Mapo,  Commissioner  of  Agriculture: 

Section  17  of  this  Act  is  as  follows: 

"SECTION  17.  All  Everglades  Drainage  District  special  assessmenU 
<%Tt4  taxes  whether  or  not  evidenced  by  tax  sale  certificates,  heretofore 
levied,  assessed  or  entered  with  respect  to  lands  now  owned  in  fee  simple 
by  the  Trustees  of  Internal  Improvement  Fund  of  the  State  of  Florida 
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shall  become  cancelled  and  annulled  upon  the  release,  cancellation  and 
surrender  by  such  Trustees  to  the  Board  of  Commissioners  of  all  claims 
and  demands.  Including  Certificates  of  Indebtedness  Issued  by  said  Dis- 
trict pursuant  to  the  provisions  of  said  Chapter  14717,  held  by  said 
Trustees  against  the  District.  The  provisions  of  this  Section  shall  not 
apply  to  the  lands  owned  or  claimed  to  be  owned  by  the  Trustees  pur- 
suant to  the  provisions  of  Everglades  Drainage  District  laws  enacted 
prior  to  the  year  1931,  or  to  the  provisions  of  Chapter  18296,  Laws 
of  Horida,  Acts  of  1937." 

This  Section  does  not  specifically  state  whether  the  taxes  referred 
to  are  those  for  1940  and  prior  years,  or  all  taxes  up  to  and  including 
the  date  of  the  performance  by  the  Trustees  of  the  conditions  as  set 
forth  in  said  Section.  It  appears,  however,  from  a  consideration  of  the 
entire  Act  that  the  intent  of  the  Legislature  was  to  revise  the  entire 
tax  structure  of  the  Everglades  Drainage  District  and  to  encourage 
the  redemption  of  forfeited  lands  within  the  District  and  the  resump- 
tion of  tax  payments. 

Section  15(a)  of  this  Act  purports  to  cancel  all  of  the  taxes  of  the 
District  on  all  lands  lying  within  Its  borders  for  the  years  1937,  1938 
and  1939. 

Section  15(b)  provides  that  the  Clerks  of  the  Circuit  Courts  of  the 
counties  lying  within  the  District  shall,  upon  application  by  any  person, 
sell  such  person  the  tax  sale  certificate  for  District  taxes  upon  any  land 
which  has  been  sold  for  taxes  for  the  year  1936  or  prior  years,  tt«ether 
with  all  prior  and  subsequent  omitted  or  levied  taxes  up  to  and  including 
those  for  the  year  1940  upon  the  payment  of  certain  sums  of  money 
which  are  set  forth  in  a  schedule. 

Section  15(c)  of  the  Act  provides  for  the  sale  by  the  various  Clerks 
of  the  Circuit  Courts  of  the  hens  upon  lands  within  the  District  for 
special  assessments  and  taxes  of  the  Drainage  District  for: 

"all  the  years  entered  upon  the  tax  rolls  for  the  year  1940  and  against 
which  said  lands  there  is  no  outstanding  unredeemed  tax  sale  or  tax 
sale  certificates" 

upon  the  payment  of  certain  amounts  of  money  as  set  forth  in  a  schedule. 

It  therefore  appears  that  the  Legislature  intended  to  permit  private 
owners  of  lands  within  the  Everglades  Drainage  District  to  redeem  their 
lands  from  alt  tax  liens  up  to  and  including  the  taxes  for  the  year  1940, 
upon  the  payment  of  the  amounts  set  forth  in  the  schedules  contained 
in  the  Act. 

There  is  nothing  in  the  Act  to  indicate  any  legislative  Intent  to 
Include  any  later  tax  liens  against  lands  of  the  Trustees  of  the  Internal 
Improvement  Fund  than  were  included  in  the  provisions  relating  to  pri- 
vat^ely  owned  lands. 

It  is  therefore  my  opinion,  that  Section  17,  Chapter  20658,  Laws  of 
Florida.  Acts  of  1941,  does  not  apply  to  Everglades  Drainage  District 
taxes  for  the  year  1941  on  lands  In  the  District  owned  by  the  Trustees 
of  the  Internal  Improvement  Fund,  but  does  apply  to  all  district  drain- 
age taxes  and  special  assessments  against  such  lands  up  to  and  includ- 
ing those  for  the  year  1940. 
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July  25,  1941.— 041-400. 

FONDS— METHOD  OF  HANDLING 

QUESTION:  Should  funds  belonging  to  the  Internal  Improvement 
Fund  of  the  State  of  Florida  be  handled  as  all  other  miscellaneous  state 
funds:  that  is,  daily  receipts  of  such  funds  certified  to  the  Comptroller, 
and  disbursements  of  same  made  by  Comptroller's  warrants  counter- 
signed by  the  Governor? 

To  Hon.  J.  Edwin  Larson.  State  Treasurer: 

It  is  my  opinion  that,  because  of  the  provisions  of  Section  24,  Article 
IV,  of  the  Constitution  of  the  State  of  Florida,  all  funds  belonging  to 
the  Trustees  of  the  Internal  Improvement  Fund  should  be  handled  as 
other  miscellaneous  State  funds,  and,  therefore,  can  only  be  disbursed 
upon  the  order  of  the  ComptroUer  countersigned  by  the  Governor. 

INTERNAL  IMPROVEMENT  FUND 

February  6.  1942. — 042-65. 

LANDS— AUTHORITY  TO  SET  ASIDE  AND  SPECIFY   USE 

QUESTION:  Are  the  Trustees  of  the  Internal  Improvement  Fund 
authorized  to  set  aside  1040  acres  of  land  in  Levy  County,  Florida,  for 
the  use  of  the  Game  and  Fresh  Water  Pish  Commission  for  the  propa- 
gation of  ^h  and  game?  ' 

To  Hon.  F.  C.  Elliot,  Engineer  and  Secretarv,  Trustees  Internal 
iTnprovement  Fund: 

The  powers  and  duties  of  the  Trustees  with  respect  to  lands  acquired 
under  this  Act  are  set  forth  in  Section  25  Chapter  14572  Laws  of  Fla. 
1929,  repealed  by  Chapter  17442,  Laws  of  1935  as  follows: 

"Section  25,  (Section  1003 -M.>  The  Trustees  of  the  Internal  Im- 
provement Fund  may  hold  and  dispose  of  any  such  lands  as  prorided  by 
law  with  respect  to  other  lands  belonging  to  the  Internal  Improvement 
Pimd.  When  any  such  land  shall  be  sold  the  proceeds  of  sale  shall  first 
be  applied  to  the  payment  into  the  State  Treasury  of  the  amount  ex- 
pended for  costs,  fees  and  expenses  incurred  in  connection  with  any 
suit  to  foreclose  the  lien  of  any  tax  sale  certificate  upon  such  I&nd,  and 
the  balance  shall  be  paid  into  the  general  fund  of  the  State  and  to  the 
county  in  which  the  land  lies  in  the  proportions  wtilch  represent  the 
respective  interests  of  the  State  and  county  in  any  such  certificate  and 
in  the  omitted  subsequent  taxes." 

It  therefore  appears  that  the  only  authority  the  Trustees  have  is 
that  provided  by  law  with  respect  to  other  lands  belonging  to  the  Internal 
Improvement  Fund.  The  Internal  Improvement  lands  proper,  which 
were  acquired  by  the  State  of  Florida  under  the  Acts  of  Congress  1841, 
1845  and  1850.  were  irrevocably  vested  in  the  Trustees  by  Chapter  610, 
Laws  of  Florida,  Acts  of  1855  (Section  1385,  C.  Q.  L.  1927),  and  the 
Trustees  were  by  this  Act  given  authority  to  hold  and  sell  such  lands 
and  to  invest  the  proceeds  arising  from  such  sales.  I  do  not  believe 
Jthat  this  Act  contemplated  that  the  Trustees  should  divest  themselves 
of  control  of  and  dominion  over  the  trust  lands,  except  by  sale  thereof. 

Chapter  15642,  Laws  of  Florida,  Acts  of  1931,  gives  the  Trustees 
broad  powers  in  the  management  of  Internal  Improvement  lands  and 
certain  other  lands  belcmging  to  the  State  of  Florida.    However,  I  do  not 
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believe  that  this  Act  is  broad  enough  to  give  the  Trustees  authority  to 
set  aside  or  dedicate  lands  for  the  exclusive  use  of  another  state  agency. 

It  is  therefore  my  opinion  that  the  Trustees  of  the  Internal  Im- 
provement Fund  are  not  authorized  under  the  law  to  set  aside  or  dedicate 
the  1040  acres  of  land  in  Levy  County  for  the  use  of  the  Game  and 
Fresh  Water  Fish  Commission. 


INTERNAL  IMPROVEMENT  FLTND 

July   24,    1941.— 041-392. 

LANDS— CONVEYANCE  WITHOUT  CONSIDERATION 

QUESTION:  Under  Chapter  21547,  Acts  of  1941,  can  the  Trustees 
of  the  Internal  Improvement  Fund  make  conveyances  of  land  without 
consideration? 

To  Hon.  Nathan  Mayo,  Commissioner  of  Affriculture: 

The  Act  in  question  purports  to  authorize  the  Trustees  "in  their 
discretion,  to  transfer  and  convey  to  the  County  of  St.  Lucie.  Florida, 
upon  such  consideration  and  terms  as  they  may  deem  proper,  all  or 
any  part  of  sovereign,  swamp  and  overflow,  submerged  or  partly  sub- 
merged lands  in  St.  Lucie  County.  Florida,  ...  to  the  County  of  St. 
Lucie,  Florida,  for  public  park  purposes." 

The  Constitution  of  Florida  provides: 

"Twenty-five  per  cent  of  the  sales  of  public  lands  which  are  now 
or  may  hereafter  be  owned  by  the  State"  constitutes  a  part  of  the  State 
School  Fund.  Article  xn.  Section  4,  It  also  provides  that  "the  prin- 
cipal of  the  State  School  Fund  shall  remain  sacred  and  inviolate." 
Article  xn.  Section  5. 

The  amendment  to  the  Constitution  adopted  at  the  General  Election, 
1940,  being  Senate  Joint  Resolution  No.  69  containing  an  amendment  to 
Section  2  of  Article  IX  of  the  Constitution  of  Florida,  which  abolishes 
ad  valorem  taxation  for  State  purposes,  except  In  certain  described  cases, 
seems  to  Intend  to  preserve  "State  appropriations  for  the  benefit  of  the 
uniform  system  of  Florida  public  schools  provided  in  accordance  with 
Article  xn  of  the  Constitution."  (1940  Amendment  to  Section  2  of 
Article  IX  of  the  Florida  Constitution.)  This  same  amendment  Just 
quoted  repeals  Section  6  of  Article  XII  of  the  State  Constitution,  but 
this  repeal  does  not  affect  the  provisions  of  Sections  4  and  5  of  Article 
XII  as  above  quoted. 

The  Act  inquired  about  i  Chapter  21547,  Laws  of  1941)  r«iuires  the 
Trustees  in  any  case  provided  for  thereunder,  to  make  adequate  pro- 
vision for  the  protection  of  the  interest  of  the  State  School  Fund  in 
any  of  said  lands:  unless  the  Trustees  shall  by  proper  resolution  show 
and  declare  that  in  selling  the  lands  without  consideration,  which  this 
Act  (Chapter  21541)  purports  to  authorize,  they  are  making  adequate 
provision  for  the  interests  of  the  State  School  Fund  therein,  they  would 
not  be  legally  authorized  to  make  a  sale  under  said  Act  without  a  con- 
sideration. 

To  be  a  little  more  definite  and  practical,  it  seems  to  me  that  since 
these  lands  are  State  lands  and  the  Constitution  gives  twenty- five  per 
cent  of  their  value  to  the  state  School  Fund,  they  cannot  be  sold  with- 
out consideration,  but  the  Trustees  must  include  as  a  consideration  at 
least  that  which  would  be  in  their  opinion  twenty -Ave  per  cent  of  their 
fair  value. 
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March  24.  1942.— 042-138. 

SOVEREIQNTY    LANDS — SALE   OF  TIMBER 

QUESTION:  Are  the  Trustees  of  the  Internal  Improvement  Fund  of 
the  State  of  Florida  authorized   to  sell    timber  from  Lake  Miccosukee? 

To  Hon.  Nathan  Mayo,  Commissioner  of  Agriculture: 

You  advise  that  the  title  to  Lake  Mlccosukee  passed  to  the  State  of 
Florida  as  an  incident  of  sovereignty  upon  its  admission  into  the  Union 
on  March   3,    1845. 

This  being  true,  the  lands  involved  are  what  are  commonly  called 

"Sovereignty  Lands"  and  the  Trustees  of  the  Internal  Improvement 
Fund  of  The  State  of  Florida  are  authorized  to  sell  or  lease  timber  grow- 
ing thereon  by  the  provisions  of  Section  1,  Chapter  13670,  Laws  of  Florida. 
Acts  of  1929.  which  is  as  follows: 

"Section  1.  That  the  Trustees  Internal  Improvement  Fund  or  the 
State  of  Florida  be  and  they  are  hereby  authorized  to  sell  or  lease  any 
phosphate,  earth  or  clay,  sand,  graveJ.  shell,  mineral,  metal,  timber  or 
water,  or  any  other  substance  similar  to  the  foregoing,  in.  on  or  under 
any  of  the  sovereignty  lands  of  the  State  of  Florida,  upon  such  terms 
and  conditions  as  may  seem  most  advisable  to  the  said  Trustees  and  to 
the  best  interest  of  the  State  of  Florida,  the  proceeds  of  such  sales  or 
leases  to  be  credited  to  the  Trustees  Internal  Improvement  Fund." 

INTERNAL  IMPROVEMENT  FUND 

May  19,  1942.— 042-247. 

TAX   SALE  CERTIFICATES — CANCELLATION 

QUESTION:  Certain  lands  In  Plant  City.  Florida,  were  acquired 
by  the  City  of  Plant  City  in  March,  1927.  and  were  transferred  by  the 
city  by  deed  in  December  of  1937  to  the  State  Agricultural  Marketing 
Board.  At  the  time  the  State  Agricultural  Marketing  Board  acquired 
title  by  means  of  this  deed,  there  were  outstandine  state  and  county  tax 
certificates  against  the  land  for  the  years  1928,  1929,  1930  and  1933. 
Are  the  Trustees  of  the  Internal  Improvement  Fund  authorized  to  exe- 
cute a  Quit  Claim  Deed  conveying  their  Interest  in  said  lands  to  the 
Agricultural  Marketing  Board? 

To  Hon.  F.  C.  Elliot,  Secretary,  Trustees  Internal  Improvement  Fund: 

The  Trustees  of  the  Internal  Improvement  Fund  have  no  interest 
in  the  land  involved  and  no  authority  to  convey  the  same,  as  title  was 
vested  in  the  State  Agricultural  Marketing  Board  in  December  1937  and 
the  State  of  Florida  therefore  acquired  no  title  by  operation  of  the  Mur- 
phy Act  (Chapter  18296.  Acts  Of  1937).  the  title  already  being  in  a  state 
agency  an  the  date  title  would  otherwise  have  reverted  to  the  State  under 
this  Act. 

Further  all  outstanding  tax  certificates  against  this  land  held  by 
the  State  of  Florida  should  be  cancelled  of  record,  as  the  liens  for  taxes 
evidenced  by  these  certificates  became  extinguished  by  operation  of  law 
upon  the  vesting  of  title  In  the  State  Agricultural  Marketing  Board,  a 
State  Agency,  in  December  1937.  by  reason  of  the  provisions  of  Section 
1771  (8>  and  Section  1771  (9>,  Compiled  General  Laws  of  Florida.  Per- 
manent Supplement. 

If  any  of  the  certificates  are  held  by  an  Individual,  private  firm, 
or  corporation,  they  should  be  redeemed  in  accordance  with  taw. 


CHAPTER  XV 
PUBLIC  BUSINESS 

MISCELLANEOUS 

October  8.  1941.-041-569. 

AGRICULTURAL  EXPEBIMEMT  STATION— APPROPRIATION   FXDR 

LABORATORY 

QUESTION:  Propriety  of  using  an  appropriation  under  Chapter 
20980,  Acts  of  1941  designated  "Special— Vegetable  Crops  Laboratory 
Greenhouse,  building  for  trailers,  equipment  for  the  biennium  .  .  .  $10.- 
000.00"  for  erection  of  laboratory,  oflace  space,  barn  or  building  for  farm 
machinery,  and  a  greenhouse. 

To  Hem..  J.  T.  Diamond,  Secretary! .  Board  of  Control: 

Since  office  space  is  necessary  in  connection  with  the  operation  of 
a  laboratory,  since  trailers  constitute  part  of  the  farm  machinery  used 
in  cormection  with  the  work  of  the  Experiment  Station,  and  since  a 
greerLhc?use  of  the  Experiment  Station  is  actually  a  part  of  the  labora- 
tory facilities,  it  is  my  opinion  tliat  the  brief  terms  of  this  particular 
appropriation  are  broad  enough  to  cover  the  building  of  an  additional 
laboratory  and  office  space,  a  building  for  sheltering  farm  machinery, 
and  a  greenhouse  at  the  Vegetable  Crops  Laboratory. 

MISCELUUfEOUS 

August  28,  1941.— 041-489. 

FLORIDA  CENTENNIAL  COMMISSION— EXPENSES  PRIOR  TO 

CREATION 

QUESTION:  Should  the  Florida  Centennial  Commission  be  reim- 
bursed for  travel  and  other  expenses  inciirred  prior  to  its  legal  creation 
by  enactment  of  Chapter  20S64,  Acts  of  1941? 

To  Hon.  J.  M.  Lee,  State  Comptroller: 

In  my  opinion,  you  are  not  authorized  to  reimburse  the  Commission 
for  any  indebtedness  incurred  prior  to  the  enactment  of  said  law.  My 
reasons  for  so  ruling  are: 

fl)  Section  7  of  Chapter  20864  provides  that  the  appropriation  of 
$36,000  is  to  be  used  by  the  Commission  in  furthering  the  purposes  of 
this  Act.  I  cannot  conceive  how  there  could  be  a  furthering  of  the  pm*- 
poses  of  the  Act  before  the  Act  had  been  duly  enacted. 

t2)  Section  11,  Article  XVI,  Constitution  of  Florida,  provides:  ".  .  . 
nw  shall  any  money  be  appropriated  or  paid  on  any  claim,  the  subject 
matter  of  which  shall  not  have  been  provided  for  by  pre-existing  laws, 
unless  such  compensation  or  claim  be  allowed  by  bill  passed  by  two 
thirds  of  the  members  elected  to  each  House  of  the  Legislature." 

PUBLIC  PRINTING 

February  7,  1941.-^)41-46. 

HOTEL  COMMISSIONER-CONTRACTS  LET  BY  PREDECESSOR 

QUESTION:  Can  the  Hotel  Commissioner  enter  into  negotiations 
with  a  printer  relative  to  a  contract  for  printmg  which  was  given  to  the 
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printer  by  his  predecessor,  and  could  an  action  be  maintained  against 
his  predecessor  or  his  bonding  company  or  the  printer  by  reason  ot  the 
fact  that  the  flies  do  not  disclose  that  his  predecessor  procured  competi- 
tive bids  prior  to  awarding  the  printing  contract  and  also  because  of 
the  fact  that  the  full  cost  erf  the  printing  has  been  paid  although  all  of 
the  printing  of  the  supplies  and  the  delivery  thereof,  has  not  been 
completed? 

To  Hon.  Hunter  G.  Johnson.  Hotel  Commisskmer: 

1  call  your  attention  to  Chapter  1B064,  Acts  of  1937,  being  Section 
1981,  C.  G.  L..  Perm.  Supp.,  which  provides  for  two  classes  of  public 
printing.  The  printing  for  your  department  comes  under  the  classifi- 
cation "B."  The  act  further  provides  that  printing  of  this  class  shall 
be  let  by  the  department  to  which  it  belongs  but  not  under  a  general 
contract  and  only  for  the  particular  job  of  printing.  Also  that  the  Job 
of  printing  be  let  to  the  lowest  responsible  printer  manufacturing  within 
the  state  and  also  that  the  respective  departments  shall  call  for  bids 
from  two  or  more  printing  houses  within  the  state  on  each  separate  Job 
of  printing. 

It  is  my  opinion  that  you  are  authorized  to  enter  into  negotiations 
with  the  printer  relative  to  the  contract  in  question  provided  the  contract 
was  valid  in  its  inception:  You  appreciate  that  I  cannot  determine  the 
validity  of  the  contract  from  the  facts  that  I  have  at  hand.  In  other 
words,  I  do  not  know  whether  or  not  your  predecessor  has  or  has  not 
complied  with  the  provisions  of  Section  1981,  supra. 

It  is  further  my  oplnton  that  if  your  predecessor  complied  with  the 
statutory  requirements  as  aforesaid,  the  fact  that  he  paid  for  the  cost 
of  the  printing  prior  to  the  completion  and  delivery  of  the  work,  would 
not  necessarily  leave  him  or  the  bonding  company  liable. 

STATE  ARMORIES 

July  29,  1942.— 042-369. 

WAR  DAMAGE  INSURANCE— PREMIUMS 

QUESTION:  Has  the  Budget  Commission  authority  to  allow  the 
pajmient  of  premiums  for  war  damage  insurance  on  State  Armories  out 
of  funds  remaining  from  the  purchase  of  3,040  acres  of  land  adjoining 
Camp  B landing,  for  which  the  Legislature  of  1941  appropriated  the  sum 

of  $21,240  with  which  to  buy  the  said  lands? 

To  Hon.  J.  Edivin  Larson.  State  Insurance  Commissioner: 

It  appears  from  the  correspondence  accompanying  your  inquiry  that 
after  the  purchase  of  the  3,040  acres  of  land  there  remained  the  sum  of 
$2,896.90  from  the  appropriation  of  $21,240,  and  It  Is  desired  that  a  part 
of  this  surplus  remaining  be  used  for  the  purpose  of  coverage  tm  war 
damage  insiu*anee  of  State  Armories. 

It  is  my  opinion  that  this  surplus  remaining  cannot  be  used  for 
such  purpose  of  purchasing  war  damage  insurance  on  State  Armories.  I 
base  my  opinion  for  such  holding  upon  the  following  reason.  Chapter 
282,  Florida  Statutes,  under  General  and  Miscellaneous  Appropriations, 
Section  1,  Item  16.  Military  Department  of  Florida,  provides  as  follows: 

Salaries , _ „._ $43,000 

Necessary  and  Regular  Expense  - _..,..„ 75,700 

Special  expenses:  One  year  only — for  purchase  of  3040  acres  of 

land  adjoining   Camp   Blandlng „ 21,240 
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Chapter  282,  Section  8.  Florida  Statutes,  1941,  itemized  the  statemeni 
of  expenses: 

"In  order  to  avail  themselves  of  the -appropriated  items  in  this  law, 
tt  shall  be  necessary  at  the  usual  time  and  in  the  usual  manner,  or  when 
required  by  the  budget  commission,  to  present  to  the  budget  ccimmission 
an  itemized  statement  of  their  expenditures  making  up  the  total  of  the 
appropriations  herein  provided  for,  and  for  additional  appropriations  or 
less  appropriations  to  make  up  such  schedules  as  are  necessary  to  advise 
the  budget  commission  of  the  sum  total  of  amount  for  salaries  and  for 
necessary  and  re&ular  expenses  to  be  included  in  appropriations  allowed." 

"Appropriation  of  money  is  the  setting  it  apart  officially,  out  of 
public  revenue  for  special  tise  or  purpose,  in  such  manner  that  execu- 
tive ofBcefs  of  government  will  have  authority  to  withdraw  and  use  such 
money,  and  no  more,  for  such  object,  and  for  no  other."  State  ex  rel. 
Kurz  vs.  Lee.  Comptroller,  163  So.  859, 

The  Constitution  of  the  State  of  Florida,  Article  IX,  Section  4, 
provides : 

"No  money  shall  be  drawn  from  the  treasury  except  in  pursuance 
of  appropriations  made  by  law." 

"Appropriations  may  be  made  by  setting  apart  and  specially  ap- 
propriating the  money  derived  from  a  particular  source  of  revenue  to  a 
particular  use,"     Lainhart  vs.  Catts,   73  Fla.  735,  75  So.  47. 

"The  appropriation  of  money  is  the  setting  it  apart  formally  or 
officially  for  a  special  use  or  purpose  and  where  that  is  done  by  the  Leg- 
islature in  clear  and  unequivocal  terms  in  a  duly  enacted  law,  it  is  an 
appropriation."    State  vs.  Allen.  83  FJa,  214.  91  So.  104. 

The  object  is  to  prevent  the  expenditure  of  the  public  funds  without 
the  consent  of  the  people  by  their  representatives  in  legislative  acts 
and  it  secures  for  the  Legislature  the  exclusive  power  of  deciding  how, 
when,  and  for  what  purpose  the  public  funds  shall  be  applied  in  carry- 
ing on  the  government. 

STATE  FIEE  INSURANCE  FUND 

January  21,  1942.— 042-37. 

INSURANCE   COMMISSIONER— INSTALLATION   OP  EQUIPMENT 

QUESTION:  Does  the  resolution  passed  by  the  Board  of  Control 
authorize  the  State  Insurance  Commissioner  to  advance  money  for  the 
payment  and  installation  of  certain  equipment  and  apparatus,  as  con- 
templated by  Chapter  20311,  Acts  of  1941,  assuming  that  the  meeting 
of  the  Board  of  Control  was  duly  and  regularly  held  and  that  the  reso- 
lution was  duly  enacted  by  said  Board? 

To  Hon.  J.  Edwin  Larson,  State  Insurance  CommissioneT: 

In  my  opinion  the  resolution  does  not  authorize  you  to  advance 
money  for  the  payment  of  the  cost  and  installation  of  equipment  and 
apparatus,  as  contemplated  by  Section  1  of  Chapter  20311,  supra. 

My  reason  for  so  ruling  Is  because  the  resolution  is  not  an  unquali- 
fied request  as  contemplated  by  Chapter  20311,  supra.  The  resolution 
provides  that  it  is  to  be  definitely  understood  that  the  cost  and  installa- 
tion of  the  equipment  and  apparatus  is  not  to  be  repaid  out  of  the  Gen- 
eral Re'i'enue  Fund.  There  is  no  other  fund  under  eidsting  law  tliat 
can   repay  the  State  Ptre  Insurance  Fund,  except  from   the   General 
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Revenue  Fund.  The  intent  of  Chapter  20311.  supra.  Is  that  when  the 
assets  of  the  State  Fire  Insurance  Fund  exceed  one  million  dollars  that 
you,  as  State  Treasurer,  may  upon  request  of  the  State  Board  of  Educa- 
tion or  the  Board  of  Control  or  the  Board  of  Commissioners  of  State 
Intstltutions,  advance  sufficient  sums  of  money  to  Install  In  certain  build- 
ings  equipment,  apparatus,  faciiities.  and  improvements  that  will  reduce 
or  eliminate  fire  hazards.  The  Act  mandatorily  provides  that  when 
these  moneys  are  advanced  from  the  State  Fire  Insurance  Fund  that 
same  shall  be  repaid  from  the  General  Revenue  Fund. 

STATE  FfRE  INSURANCE  FUND 

Octrtjer  9.  1942.— 042-482. 

INStTRANCE  COMMISSIONER— STATE  PROPERTY 

QUESTION:  May  property  leased  by  a  State  department,  which 
department  Is  obligated  to  carry  insurance  thereon,  be  Insured  In  the 
State  Fire  Insurance  Ptmd  for  the  protection  of  the  owner  of  .such  prop- 
erty, and,  if  so.  is  the  Insurance  Commissioner  authorized  to  certify  to 
the  interested  parties  that  in  the  event  of  loss  by  fire  such  parties  will 
be  paid  from  the  proceeds  of  such  Insuiance  out  of  the  State  Fire  Insur- 
ance Fund  as  their  interests  may  appear? 

To  Hon.  J.  Edwin  Larson.  State  Insurance  CommUtioner : 

Section  1.  Chapter  20676,  Laws  of  Florida.  Acts  of  1941  (Section 
284.14.  Florida  Statutes  1941),  specifically  provides  that,  where  the  State 
of  Florida,  or  any  department  thereof,  holds  a  leasehold  interest  In  any 
Improved  real  property,  and  by  the  terms  and  provisions  of  said  lease  it 
is  obligated  to  insure  such  premises  againjit  loss  by  fire,  or  by  the  terms 
and  provisions  of  said  lease  it  Is  obligated  to  withstand  any  loss  occa- 
sioned by  fire  to  such  premises,  said  State  or  department  shall  insure 
such  property  In  the  State  Fire  Insurance  Fund. 

The  purpose  of  the  State  Fire  Insurance  Fimd,  as  created  by  statute. 
Is  to  save  the  state  and  its  various  departments  premiums  on  insurance 
on  its  own  property  or  property  upon  which  it  is  obUsated  to  carry 
Insurance. 

The  tastruments  attached  to  your  request  show  that  the  City  of 
TallKbassee,  Florida,  owned  the  Armory  Building  located  In  said  city, 
and  that  the  said  City  has  contracted  with  the  Board  of  County  Com- 
missioners of  lieon  County  to  sell  said  Armory  Building  to  Leon  County. 
In  this  contract  of  sale  it  is  specifically  provided  that  the  County  will 
at  all  times  keep  the  said  Armory  Building  insured  against  lass  or  damage 
by  fire.  In  some  sulstantlal  or  reputable  insurance  company  authorized 
to  do  business  in  the  State  of  Florida,  In  a  sum  of  not  less  than  $20,000. 
with  loss  payable  to  the  City  and  County  as  their  interests  may  appear. 

It  further  appears  from  said  documents  that  the  County  of  Leon, 
after  having  entered  into  the  aforesaid  contract  of  sale,  leased  said  Arm- 
ory Building  to  the  State  Armory  Board,  and  in  said  lease  it  is  specifi- 
cally provided  that  the  said  lessee  shall  keep  the  Armory  Building  m- 
sured  so  as  to  adequately  protect  the  said  Coimty. 

It  is  my  c^inion  that  the  State  Armory  Board  may  fully  comply 
with  said  requirements  in  this  lease  by  insuring  said  property  in  the 
State  Fire  Insurance  Fund. 

In  the  resolution  of  the  Board  of  County  Commissioners  of  Leon 
County  which  was  attached  to  your  request,  said  County  Commissioners, 
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for  and  cm  behalf  of  Leon  County,  specifically  authorise  you,  as  State 
Treasurer  and  Custodian  of  the  State  Fire  Insurance  Fund,  to  pay  to 
said  City  of  Tallahassee,  from  the  State  Fire  Insurance  Fund,  as  its 
interest  may  appear,  in  the  event  said  Armory  Building  is  destroyed  by 
fire. 

In  the  event  the  State  Armory  Board  Insures  said  Armory  Build- 
Ing  in  the  state  Fire  Insurance  Fund,  you  are  authorized  to  pay  from 
such  funds  the  County  of  Leon  and  the  City  of  Tallahassee,  as  their 
interests  may  appear,  to  the  extent  of  the  amount  of  insurance  carried 
on  said  building  in  said  State  Fire  Insurance  Fund,  and,  having  the 
authority  to  make  such  insurance  payments,  it  is  my  opinion  tlmt  you 
may  properly  certify  to  the  City  of  Tallahassee  as  requested  by  the  Board 
of  County  Commissioners  of  Leon  Coimty,  Florida,  that  you  will,  upon 
paroper  proof  of  loss  or  damage  to  said  Armory  Building  by  fire,  pay  the 
City  of  Tallahassee  from  the  proceeds  of  said  insurance  carried  in  the 
State  Fire  Insurance  Fund,  as  its  Interest  may  appear,  ptirsuant  to  the 
terms  and  conditions  of  the  resolution,  contract  of  sale,  and  lease  here- 
inbefore referred  to. 


CHAPTER  XVI 
PENSIONS  AND  WAR  VETERANS 

CONFEDERATE    PENSIONS 

August  16,  1941.— 041-456. 

BOARD  OP  PENSIONS— DARWIN  BRANCH  QIVENS— LAW 
RETROACTIVE 

QUESTION:  May  the  State  Board  of  Pensions  properly  pay  a  pen- 
sion to  Darwin  Branch  Givens  under  Chapter  19550.  Acts  of  1939.  for 
that  period  of  time  from  January  1,  1937,  the  date  ftxed  ta  the  Act  for 
commencement  of  said  pension  to  June  12,  1939,  the  date  when  said 
Act  became  s  law? 

To  Board  of  Pensions: 

In  the  case  of  State  of  Florida,  ex  rel.,  Darwin  Branch  Givens  vs. 
Florida  Board  of  Pensions,  decided  on  June  3.  1941,  the  Supreme  Court 
held  that  Chapter  19550,  supra,  "was  re^arly  passed  and  was  effective 
for  the  purposes  for  which  it  was  intended," 

Chapter  19550,  supra,  provides: 

"That  the  State  Board  of  Pensions  is  hereby  authorized  and  directed 
to  place  the  name  of  the  said  Darwin  Branch  Givens,  of  Tampa,  HiUs- 
boroufih  County,  Florida,  on  the  Roll  of  Confederate  Pensions  as  of 
January  1st,  AH.  1937,  and  that  he  be  paid  the  same  amount  as  other 
pensioners  of  the  Southern  Confederacy  are  paid." 

The  clear  intent  of  this  Act  was  to  grant  a  Confederate  pension  to 
Darwin  Branch  Olvens,  said  pension  to  be  effective  as  of  January  1,  1937. 
It  was  clearly  intended  by  said  legislature  that  the  Act  should  be  retro- 
active in  effect. 

There  appears  to  be  no  limitation  upon  the  legislative  authority  to 
enact  such  retrospective  or  retroactive  legislation,  unless  of  course  such 
legislation  violates  other  constitutional  provisions  such  as  due  process 
of  vested  rights.  Of  course  ex  post  facto  laws  are  prohibited  by  our 
Constitution  but  our  Supreme  Court,  in  the  case  of  Board  of  Commis- 
sioners vs.  Forbes  Pioneer  Boat  line,  86  So.  201,  said  "that  such  pro- 
hibition is  confined  to  laws  respecting  criminal  punishment,  and  has  no 
relation  to  retrospective  legislation  of  any  other  character." 

In  view  of  the  clear  Intent  of  Chapter  19550,  supra,  and  the  absence 
of  any  constitutional  prohibition  against  the  enactment  of  retrospective 
or  retroactive  legislation,  and  In  view  of  the  further  fact  that  our  Supreme 
Court  has  said  that  Chapter  19550,  supra,  was  regularly  passed  and  was 
effective  for  the  purposes  for  which  it  was  intended,  it  is  my  opinion 
that  your  Board  may  properly  pay  to  Darwin  Branch  Givens  his  pension 
for  that  period  of  time  from  January  1,  1937,  to  June  12,  1939.  The 
mere  fact  that  Mr.  Givens  neglected  to  include  that  period  of  time  in 
his  petition  for  alternative  writ  of  mandamus  did  not  estop  him  from 
requesting  the  same  at  this  time. 
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August  22.  1941.— 041-469. 

DECEASED  VETERAN—EDUCATIONAL  ASSISTANCE  FOR  CHILDREN 

QUESTION:  To  obtain  educational  assistance  under  Chapter  3096S. 
Acts  of  1941,  must  one  of  the  applicant's  parents  have  been  a  Florida 
resident  at  the  time  of  entering  military  service? 

To  Hon,.  J.  T.  Diamond,  Secretary,  Board  of  Control: 

Inasmuch  as  the  Act  provides  that  either  parent  of  the  applicant 
must  have  entered  the  military  service  of  the  United  States  "from  the 
State  of  Florida,"  to  qualify,  an  applicant  must  show  that  such  parent 
was  a  legal  resident  of  this  State  at  the  time  of  his  enlistment,  although 
not  for  any  specified  period. 


CHAPTER  XVII 
DRAINAGE 

GENERAL 

November  19,  1942.— 042-521, 

DRAINAGE   DISTRICT  TAXPAYERS— DISCOITNTS 

QUESTION:  Are  taxpayers  in  a  Special  Drainage  District  entitled 
to  the  discoimts  allowed  by  State  law  with  refei^nce  to  the  payment  of 
taxes  in  November,  December,  January  and  February? 

To  Hon.  Randall  Wells,  Tax  Collector,  Prtinam  County,  Palatka,  Florida: 

The  section  of  the  statute  providing  for  discounts  is  Section  193.41. 
Florida  Statutes   1941.   the  applicable  part  of  which  reads: 

"On  all  taxes  assessed  on  the  county  tax  rolls  and  collected  by  the 
county  tax  collector,  discounts  for  early  payment  thereof  shall  be  at  the 
rate  of  four  per  cent  in  the  month  of  November,  three  per  cent  in  the 
month  of  December,  two  per  cent  in  the  following  month  of  January, 
and  one  per  cent  in  the  following  month  of  February,  the  taxes  being 
payable  in  March  without  discount," 

It  is  my  opinion  that  this  statute  should  be  so  construed  as  to  in- 
clude drainage  taxes.  It  seems  to  me  that,  regardless  of  the  fact  that 
this  is  in  the  nature  of  a  yearly  installment  levy,  such  levy  is  padded 
to  the  extent  of  ten  percent  each  year  and,  theoretically,  the  early  tax- 
payer will  get  the  advantage  of  the  discount  by  the  prompt  payment  of 
his  taxes.  That,  of  course,  was  the  purpose  behind  the  statute  permitting 
discounts,  and  while  I  realize  that  the  bond^  must  be  paid  in  full,  still,  I 
think,  the  early  taxpayer  should  be  given  some  consideration  in  view 
of  our  statute,  and  I  believe  that  as  a  practical  matter  it  will  probably 
work  to  that  end  by  continuing  to  allow  the  discounts.  I  understand 
that  it  has  been  the  universal  practice  of  tax  collectors  to  allow  these 
discounts  and  I  thinlt  that  it  would  hardly  be  wise,  at  this  late  date,  to 
change  such  practice, 

GENEBAL 

June  29.  1942.— 042-323. 

EVERGLADES   DRAINAGE  DISTRICT— BONDS  AND  COUPONS- 
DELIVERY   TO  DISTRICT   BY- STATE  TREASURER 

QUESTION:  Is  the  State  Treasures  now  authorized  to  comply  with 
the  provisions  of  the  decree  entered  by  the  Honorable  Paul  D.  Bams, 
Circuit  Judge,  on  February  18,  1941,  in  that  certain  cause  pending  in 
the  Circuit  Court,  in  and  for  Dade  County,  Florida,  wherein  W.  O, 
Lassiter  is  Plaintiff  and  the  Board  of  Commissioners  of  Everglades  Drain- 
age District,  is  Defendant,  directhig  him  to  transfer  and  deliver  to  Mr. 
K,  M,  Ttiroop.  as  Treasurer  of  the  Everglades  Drainage  District,  certam 
money  and  certain  coupons  and  bonds  of  the  Everglades  Drainage 
District? 

To  Hon,  J,  Edtq}n  Larson,  State  Treasurer: 

I  have  made  an  investigation  into  the  status  of  this  suit,  as  well  as 
all  other  heretofore  pending  litigation  in  any  way  involving  the  Ever- 
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glades  Drainage  District,  and  from  such  investigation  it  appears  that  all 
other  suits  involving  the  Everglades  Drainage  District  have  been  dis- 
missed, and  that  there  are  no  outstanding  or  effective  orders  or  decrees 
entered  in  any  of  these  various  suits  whieh  would  prevent  you  from 
complying  with  this  order. 

The  Trustees  of  the  Internal  Improvement  Fund  today  adopted  two 
resolutions  authorizing  and  directing  you,  as  State  Treasurer,  to  transfer 
to  the  Treasurer  of  the  Everglades  Drainage  District  all  bonds  and  cou- 
pons, as  well  as  other  evidences  of  indebtedness  of  the  District  which 
you  hold  for  the  account  of  the  Trustees. 

It  is  therefore  my  opinion  that  you  should,  at  the  earliest  practicable 
date,  comply  with  the  provisions  of  the  order  entered  by  Judge  Bams  by 
delivering  to  the  Treasurer  of  the  Everglades  Drainage  District  the 
money,'  bonds  and  coupons  as  therein  directed. 

You  call  my  particular  attention  to  the  fact  that  you  have  in  your 
possession,  as  State  Treasurer,  certain  Everglades  Drainage  District 
bonds  and  coupons  which  this  order  directs  the  State  Comptroller  to 
deliver  to  the  Treasurer  trf  the  Everglades  Drainage  District.  These 
particular  coupons  and  bonds  should  be  jointly  delivered  to  the  Treas- 
urer of  the  Everglades  Drainage  District  by  the  State  Comptroller  and 
you  as  state  Treasurer. 

GENERAL 

September  6,   1941. —041-506. 

EVEROLADES  DRAINAGE  DISTRICT — MAINTENANCE  TAX 

QUESTION:  (1)  Does  Section  8,  Chapter  20658,  Laws  of  1941,  require 
tax  assessor  of  Everglades  Drainage  District  counties  to  levy  a  one-half 

mill  maintenance  tax  in  their  counties  against  district  lands? 

(2>  Does  Section  54  of  Chapter  20722,  or  any  other  portion  of  this 
law,  require  a  reduction  of  the  one-half  mill  in  proportion  to  the  increase 
in  values  of  Everglades  Drainage  District  land? 

To  Hon.  Spessard  L.  Holland,  Governor: 

Question  (1>     I  answer  yes. 

Question  (2)     I  answer  no. 

"The  intention  of  the  Legislature  in  enacting  a  law  is  the  law  itself 
and  must  be  enforced  when  ascertained,  and  this  intent  must  be  found 
from  a  view  of  the  whole  law  and  a  view  of  other  laws  in  pari  materia." 
Curry  vs.  Lehman,  47  So.  18. 

I  have  been  informed  that  at  a  conference  held  In  your  office  be- 
tween all  of  the  members  of  the  1941  legislature  from  the  counties 
affected  by  Chapter  20658,  Acts  of  1941,  certain  of  these  conferring  leg- 
islators strenuously  insisted  that  since  the  provisions  of  a  proposed  "Tax 
Assessing  Law"  (subsequently  enacted  as  Chapter  20722,  Laws  of  1941  > 
'would  require  100%  valuation  for  levying  purposes  instead  of  the  previous 
lesser  valuations  which  their  assessors  had  been  using  for  levying  pur- 
poses, that  a  then  contemplated  one  mill  levy  against  the  Everglades 
Drainage  District  lands  in  their  counties  would  have  to  be  substituted 
by  a  lesser  levy  for  this  drainage  district  administration  fund,  or  they 
would  not  support  the  proposed  new  tax  law  (Chapter  2(7722)  and  they 
Insisted  upon  the  reduction  of  the  one  mill  to  a  one-half  mill  levy.  My 
information  goes  further  to  the  effect  that  this  one-half  mill  levy  was 
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agreed  upon  In  the  light  of  this  insistence  and  that  the  Everglades  Drain- 
age District  Lav  in  its  Section  7  (Chapter  20658)  was  made  to  so  read. 

I  am  Influenced  and  guided  somewhat  by  the  foregoing  In  reaching 
the  conclusions  here  expressed  with  respect  to  legislative  Intent  concern- 
ing the  two  inquiries  above  separated  and  numbered. 

Chapter  20658,  Laws  of  1941.  divides  the  Everglades  Drainage  Dis- 
trict for  tax  assessing  purposes  Into  seven  zones.  A  per  acre  assessment 
is  Axed  in  the  act  by  zones  to  provide  the  prlnclirad  and  Interest  for 
bonded  debt  service.    (Section  2,  Chapter  20658.  supra.) 

The  Board  of  Commissioners  of  the  Everglades  Drainage  District 
is  required  to  prepare  a  budget  showing  debt  service  requirements  of 
the  district.     (Section  3,  Chapter  20658,  supra.) 

The  same  Board  Is  required  to  adopt  a  resolution  levying  and  im- 
posing a  debt  service  tax  upon  the  lands  of  all  seven  district  zones.  (Sec- 
tion 3,  sub-paragraph  le),  Chapter  20658,  Acts  of  1941,  supra.) 

The  levies  so  made  by  said  Bou-d  ta  lists  are  to  be  certified  by  the 
Chairman  of  the  Board  of  Commissioners  of  the  Everglades  Drainage 
District  and  attested  by  its  Secretary  under  the  seal  of  the  district  to 
the  county  assessors  of  each  county  in  wliich  the  separate  lands  invcdTed 
are  located.  These  certified  lists  are  required  to  direct  the  county  aasanr 
of  taxes  of  the  counties  Involved  to  make  tax  assessments  to  conform, 
but  are  only  for  debt  service. 

With  respect  to  these  assessments  above  discussed,  no  reduction  of 
mlllage  pursuant  to  the  provisions  of  Chapter  20722  could  be  deemed 
applicable  because  primarily  the  mlllage  reduction  of  Chapter  20722  is 
contingent  upon  a  100%  valuation  for  assessment  purposes,  whereas  the 
valuation  for  assessment  purposes  Is  fixed  In  this  Chapter  20658  cover- 
ing debt  service  taxation  for  the  district  Involved,  as  being  so  much  per 
acre,  rather  than  so  much  miUage  on  a  fixed  valuation. 

Under  the  foregoing  It  is  evident  that  the  dollar  of  valuation  for 
jfurposes  of  Everglades  Draijiage  District  bond  service  tax  is  the  per  acre 
assessment  directed  to  be  made. 

The  language  in  connection  with  the  one-half  mill  administration 
assessment  of  Chapter  20658  with  respect  to  valuation  la  as  follows: 

"An  unniinl  tax  of  one-half  of  one  mill  on  each  dollar  of  valuatlm 
for  purposes  of  county  taxation." 

This  clearly  indicates  that  the  one-half  mill  tax  is  assessable  on  a 
different  valuation  basis  from  the  debt  service  Everglades  tax  aforesaid. 

Section  2,  Chapter  20722.  Acts  of  1941.  requires  the  county  assessor 
of  taxes  to  assess  all  property  at  Its  full  cash  value.  This,  then,  becomes 
the  valuation  for  purposes  of  county  taxation,  that  is  to  say,  this  re- 
quires "full  cash  value," 

Section  54  of  Chapter  20722,  contemplates  that  the  governing  board 
or  authority  of  all  taxing  districts  whose  taxes  are  assessed  on  the  tax 
rolls  prepared  by  the  county  tax  assessors  shall,  for  the  years  1941-42  ■ad 
1942-43.  reduce  mUlages  to  be  levied  for  those  years  from  the  millagef 
levied  for  the  fiscal  year  1940-41,  proportionately  to  the  increase  of  the 
ratio  of  assessed  value  to  the  full  cash  value. 

Reduction  of  millage  contemplated  in  Section  54  is  tied  to  assessment 
rolls  prepared  on  a  basis  of  full  cash  value,  and  to  taxing  authorities  of 
taxing  districts  "whose  taxes  are  assessed  on  the  tax  rolls  prepared  by  the 
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count}/  assessor."  The  assessment  in  Section  7  of  Chapter  20658.  being 
the  one-hall  mill  administration  tax  Tor  the  Everglades  Drainage  Dis- 
trict, is  not  upon  a  taxing  district's  property  "whose  taxes  are  assessed 
on  the  tax  rolls  prepared  by  the  county  assessor,"  but  on  the  contrary  the 
tax  assessment  of  the  district  for  administration  purposes  of  a  one-half 
mill  is  made  in  Section  7  of  Chapter  20658  by  the  legislature  itself,  and 
there  is  no  tax  roll  prepared  by  anybody  constituting  the  basis  of  the 
record  of  this  assessment. 

I  am  of  the  opinion  that  the  valuation  fixed  in  1941  and  1942  against 
Everglades  Drainage  District  lands  in  the  counties  involved  for  cotmty 
taxation  is  the  valuation  upon  which  the  one-half  mill  administration 
tax  imposed  by  Section  7  of  Chapter  20658  is  to  be  levied,  and  that  such 
levy  is  a  final  legislative  imposition,  and  under  the  language  of  the 
two  acts  hereinabove  discussed,  and  the  general  intent  and  purview  of 
that  language,  and  those  two  acts,  this  one-half  mill  administration  as- 
sessment for  administration  purposes  is  flnal  and  not  subject  to  any 
reduction. 

GENERAL 

August  28.  1942.-042-428. 

SOUTH    FLORIDA    CONSERVANCY   DRAINAaE    DISTRICT— TAX 

LIABILITY 

QUESTION :  Is  there  any  liability  on  the  part  of  the  Trustees  of  the 
Internal  Improvement  Fund  to  pay  taxes  levied  by  the  South  Florida 
Conservancy  Drainage  District  on  lands  held  by  the  State  Board  of 
Education  as  provided  in  Section  6,  Chapter  20,477,  Laws  of  Florida.  1941? 

To  Hon.  Nathan  Mayo,  Commissioner  of  Agrtcuiture: 

This  act  provides  that  the  lands  used  by  the  Everglades  Agricultural 
Experiment  Station,  whether  the  title  is  held  by  the  Trustees  of  the 
Internal  Improvement  Fund,  the  State  Board  of  Education,  or  any  other 
state  agency,  are  subject  to  taxation  by  the  South  Florida  Conservancy 
Drainage  District  and  that  "the  Trustees  of  the  Internal  Improvement 
Fund  are  authorized  and  directed  to  pay  out  of  any  monies  in  their 
hands  derived  from  the  sale  of  lands,  or  otherwise,  all  South  Florida 
Conservancy  District  taxes  heretofore  levied  and  assessed,  or  which  may 
hereafter  be  levied  and  assessed,  upon  such  lands."  It  seems  clearly, 
therefore,  to  be  the  intention  of  the  Legislature  that  the  Trustees  of  the 
Internal  Improvement  Fund  pay  these  taxes  on  the  lands  used  by  the 
Everglades  Experiment  Station  even  though  the  title  to  such  lands  be 
held  by  the  State  Board  of  Education,  or  some  other  state  agency. 

Accordingly,  the  Trustees  of  the  Internal  Improvement  Fund  are 
liable  to  pay  taxes  levied  by  the  South  Florida  Conservancy  District 
on  lands  used  in  connection  with  the  Everglades  Agricultural  Experi- 
ment Station,  even  though  the  title  to  such  lands  be  held  by  the  State 
Board  of  Education,  or  some  other  state  agency. 

Youi-  request  does  not  require  me  to  express  an  opinion  as  to  the 
power  of  the  Legislature  to  enact  the  above  provision,  but  I  shall  examine 
this  question  if  you  wish  to  make  further  inquiry  to  that  effect. 


CHAPTER  XVIII 
MOTOR  VEHICLES 

TBAFFIC   ON   HIGHWAYS 

August  20,    1941.— 041 -45S. 

ACCIDENTS— REPORTS— CONFIDENTIAL 

QUESTION:  Does  Section  17  of  of  Chapter  20578,  Acts  ot  1941 
mean  that  all  reports  of  accidents  shall  be  regarded  as  confidential? 

To  Hon.  G,  A.  Worley,  State  Attorney,  MiamU  Florida: 

It  is  my  opinion  that  since  the  statute  specifically  says — "All  acci- 
dent reports  made  by  persons  involved  in  accidents"  etc..  It  means  Just 
what  such  plain  and  uneQul vocal  language  imports  and  does  not  apply 
to  any  other  reports. 

TRAFFIC  ON   HIGBWATS 

March  19,  1841.— 041-149. 

DRIVING     RiX3Ul4AT10NS— INTERSTATE    CARRIERS 

QUESTION:  Must  automobile  drivers  engaged  in  interstate  com- 
merce comply  with  Section  804  of  Chapter  19355,  Acts  of  1939,  prohibit- 
ing the  passing  of  a  school  bus  which  ts  stopped  on  a  highway  of  the 
state  before  first  bringing  the  motor  vehicle  to  a  full  stop? 

To  Hon.  Paul  Wongrey,  County  Prosecuting  Attorney,  Okeechobee: 

If  the  defendant  in  question  is  merely  a  private  operator  of  a  motor 
vehicle,  his  contention  is  without  merit,  for,  as  the  Florida  Supreme 
Court  said  in  State  vs.  Mizell.  128  Fla.  125,  174  So.  218: 

"It  is  settled  law  that,  in  the  exercise  of  its  police  power,  if  Con- 
gress has  not  pre-empted  the  field,  a  State  may  in  the  interest  of  public 
safety  prescribe  uniform  regulations  for  the  operation  of  automobiles 
on  the  public  highways  whether  moving  in  interstate  or  intrastate 
commerce." 

To  the  same  effect,  see  the  deci^on  of  the  United  States  Supreme 
Court  in  Buck  vs.  Kuykendall,  267  U.  S.  307,  69  L.  Ed.  623. 

Since  Congress  has  not  pre-emprted  the  field  of  safety  on  highways 
as  to  private  vehicles,  and  the  Interstate  Commerce  Commission  has  been 
granted  no  power  in  respect  thereto,  the  driver  of  a  private  motor  vehicle 
in  interstate  commerce  is  unquestionably  subject  to  the  Florida  statute 
relating  to  passing  school  busses. 

If  the  defendant  in  question  was  operating  a  common  carrier  or 
contract  carrier  of  passengers  and  property,  or  a  private  carrier  of  prop- 
erty, in  interstate  commerce,  a  very  difficult  question  is  raised,  for  such 
carriers  in  interstate  commerce  are  under  the  jurisdiction  of  the  Inter- 
state Commerce  Commission  by  virtue  of  the  provisions  of  the  Federal 
Motor  Carrier  Act. 

A  few  months  ago  the  Interstate  Commerce  Commission  promul- 
gated motor  carrier  safety  regulations.  Section  2.20  of  these  regulations 
provides: 
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"SPECIAL  CARE  REQUIRED   IN  PASSING  STOPPED  BUSSES.— 

No  motor  vehicle  when  meeting  or  overtaking  any  school  or  other  bus 
discharging  or  taking  on  passengers  shall  be  driven  past  such  bus  except 
with  extreme  caution  and  only  if  the  course  aheEtd  is  known  to  be  clear," 

In  the  recent  case  of  H.  P.  Welch  Company  vs.  New  Hampshire,  306 
U.  S.  79,  83  L.  Ed.  500,  the  United  States  Supreme  Court  specifically  re- 
frained from  deciding  whether  certain  regulations  of  the  Interstate  Com- 
merce Commission  under  the  Federal  Motor  Carrier  Act  superseded  a 
State  statute  on  the  same  subject  relating  to  safety,  and  I  have  been 
able  to  find  no  case  since  that  time  which  has  passed  upon  this  question. 
It  is  my  view,  however,  that  the  regulation  quoted  above  does  not  super- 
sede and  suspend  the  (deration  of  the  Florida  statute  relating  to  passing 
school  busses. 

It  would  certainly  be  a  travesty  on  our  system  of  government  if  the 
carriers  on  the  highways,  usually  heavy  loaded  trucks,  difficult  to  stop. 
were,  because  engaged  in  interstate  commerce,  allowed  to  pass  stopped 
school  busses  without  first  ccwning  to  a  stop,  when  all  other  vehicles 
would  be  required  first  to  stop.  Clearly,  the  State  has  the  right  to  pro- 
tect the  lives  of  its  citizens  through  this  statute  as  to  all  vehicles,  in- 
cluding carriers  in  interstate  commerce.  Only  a  clear  and  absolute 
conSict  between  this  statute  and  the  regulation  can  have  the  effect  of 
superseduig  the  Florida  Act,  and  this  clear  conflict  in  my  view  does  not 
exist  here. 

Tills  conclusion  is  supported  by  Section  2,062  of  the  same  r^ula- 
tions  of  the  Interstate  Commerce  Commission,  which  reads: 

"LEGAL  LIMITS  MUST  BE  OBSERVED.— In  no  event  shaU  a  motor 
vehicle  be  driven  in  or  throiigh  any  state,  legal  subdivision  thereof,  the 
District  of  Columbia,  or  any  area  under  the  control  of  the  Federal  Gov- 
ernment at  a  speed  greater  than  that  permitted  by  such  State,  legal 
subdivision  thereof.  District  of  Columbia,  or  the  Federal  Government." 

The  Florida  statute  as  to  bringing  a  vehicle  to  a  stop  before  passing 
a  stopped  school  bus  may  properly  be  considered  a  statute  regulating 
speed,  and  hence  is  expressly  made  applicable  to  interstate  carriers. 

It  Is  my  opinion,  therefore,  that  the  driver  of  a  motor  vehicle  in 
interstate  commerce  on  the  highways  of  Florida  must  bring  his  vehicle  to 
a  full  stop  before  passing  a  stopped  school  bus  in  accordance  with  the 
Florida  statute,  regardless  of  whether  he  is  the  operator  of  a  private 
vehicle  or  a  carrier  subject  to  the  regulations  of  the  Interstate  Com- 
merce Commission. 

TRAFFIC   ON  HIGHWAYS 

April  1,  1942. — 042-147. 

SPEED    RESTRICTIONS— GOVERNOR— AUTHORITY 

QUESTION;  Has  the  Governor  of  Florida  power  to  regulate  the 
speed  of  motor  vehicles  on  the  highways  of  Florida? 

To  Hon.  Spessard  L.  Holland,  Governor: 

The  latest  and  controlling  legislative  action  in  this  connection  is 
comprehended  within  the  provisions  of  Chapter  20578,  Acts  of  1941, 
Section  22  of  which  prohibits  the  driving  of  a  vehicle  on  a  highway  at  a 
speed  greater  than  is  reasonable  and  prudent  under  the  conditions  and 
having  regard  to  the  actual  and  potential  hazards  then  existing.  Under 
paragraph   tb)    of  this  same  Section,  the  law  contains  a  provision  con- 
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cerning  "special  hazards"  that  leaves  a  clear  implicatlOTi  of  an  Intention 

to  recognize  an  authority  for  limitations  of  speed  rates  where  special 
hazards  exist.  The  statute  contains  no  express  rate  of  speed  limitation 
beyond  which  the  motor  vehicle  is  prohibited  in  traveling,  but  does 
specify  speed  limits  traveling  in  excess  of  which  shall  be  prima  facie  evi- 
dence of  reckless  driving. 

Section  24  of  the  same  Act  provides  that  the  State  Road  Dejwrt- 
ment  may,  regardless  of  such  specified  restrictions,  "determine  upon  the 
basis  of  an  engineering  and  traffic  investigation  that  any  speed  ...  Is 
greater  or  less  than  is  reasonable  or  safe  under  the  conditions  found  to 
exist  at  any  intersection,  or  other  place,  or  upon  any  part  oi  a  highway 
outside  of  municipalities."  It  also  provides  that  said  State  Road  De- 
partment "may  determine  and  declare  a  reasonable  and  safe  speed  limit 
thereat,  which  shall  be  effective  when  appropriate  signs  giving  notice 
thereof  are  erected  at  such  intersection  or  other  place  or  part  of  the 
highway." 

The  foregoing  references  embrace  all  existing  statutory  provisions 
r^^ating  rates  of  speed  for  the  driving  of  vehicles  on  our  State  high- 
ways. In  the  President's  letter  he  states:  "...  waste  could  be  curtailed 
to  the  advantage  of  ...  the  country,  if  the  speed  of  all  motor  vehicles 
were  limited  to  a  maximum  of  forty  miles  per  hour  and  if  regulations 
were  promulgated  requiring  frequent  checking  of  tires  in  order  to  insure 
their  repair  or.  where  possible,  retreading  at  the  proper  time."  "Re- 
duction of  speed  limits  and  regtdar  inspection  of  tires  ccmstitute  another 
important  means  of  Federal-State  cooperation  in  the  war  effort." 

Chapter  20578,  Sections  67  and  68,  prohibits  the  driving  of  a  motor 
vehicle  over  the  public  highways,  unless  its  equipment  is  in  good  working 
order  and  adjustment  and  is  safe,  so  as  not  to  endanger  the  driver  or 
other  occupant  or  any  person  upon  the  highways,  and  empowers  the 
Director,  members  of  the  State  Highway  Patrol,  and  such  other  oCBcers 
and  employees  of  this  Department  as  the  Director  may  designate,  to 
require  the  driver  of  a  motor  vehicle  operating  on  the  State's  roads  to 
stop  and  submit  such  vehicles  to  an  inspection,  and  if  it  is  found  to  be 
in  an  unsafe  condition,  or  its  parts  or  equipment  to  be  unsafe,  the  officer 
may  give  a  written  notice  to  the  driver  thereof,  requiring  the  vehicle  to 
be  placed  in  safe  condition  and  its  equipment  in  proper  repair  wItWn  a 
period  of  forty -eight  hours. 

Users  of  automobiles,  operators  of  passenger  busses,  and  traffic 
trucks  in  the  State,  are  now  by  rationing  regulations  issued  by  the  office 
of  Production  Management  of  the  Federal  Goverrunent,  restricted  in 
their  purchase  of  tire  equipment,  which  makes  the  purchase  at  the 
safest  tire  equipment  for  these  vehicles  and  the  possession  and  use  of  the 
best  and  safest  type  of  tires  by  them  at  all  limes  impossible,  and  by 
virtue  of  these  rationing  regiilations,  as  time  progresses,  the  supply  of 
the  best  equipment  In  tires  will  necessarily  diminish  available  for  these 
users. 

This  situation  has  been  brought  about  by  virtue  of  a  general  rubber 

shortage,  but  it  ncrt  only  creates  a  shortage  in  the  supply  of  tire  facili- 
ties, but  also  makes  the  use  of  the  motor  vehicle  and  its  operation  on 
our  State  roads  more  hazardous  and  less  safe  than  would  be  the  case 
if  the  best  tire  equipment  were  available;  and  as  time  progresses  and 
the  weather  becomes  hotter,  the  hazard  and  unsafeness  becomes  greater, 
caused  by  the  shortage  at  good  tires  and  the  use  more  and  more  of  sub- 
stitutes therefor. 

The  Governor  of  Florida  has  no  common  law  powers  to  issue  proc- 
lamations so  as  to  carry  with  the  proclamations  the  force  and  effect  of 
law,  but  he  does  bear,  as  the  Chief  Executive  of  the  State,  the  same 
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relation  to  the  State  as  the  President  of  the  United  States  bears  to  the 
United  States,  and  as  such  Chief  Executive  he  is  charged  with  the  au- 
thority and  power  of  causing  the  laws  of  the  State  to  be  duly  executed. 
He  may  issue  proclamations  when  he  thinks  it  proper  to  give  notice  or 
information  to  the  public  of  legal  requirements  imposed  by  or  under 
State  law. 

It  seems  to  me  that  the  tire  rationing  regulations  above  referred  to 
in  their  operation  and  effect  do  produce  special  hazards  in  the  running 
of  motoT  vehicles  using  tires,  which  use  these  regulations  now  control. 
because  the  regulations  enforced  necessarUy  result  in  the  use  of  poorer 
tire  equipment  by  the  motor  vehicles  affected.  Retreaded  tires,  patched 
and  vulcanized  carcasses,  become  more  dangerous  in  their  use  as  the 
weather  gets  hotter,  and  of  course  second-hand  and  used  tires  cannot 
be  regarded  as  being  as  safe  as  a  new  one. 

I  am  of  the  opinion  that  this  situation  would  warrant  an  engineer- 
ing and  traffic  investigation  by  the  State  Road  Department  of  the  gravity 
of  such  additional  hazard,  inquiring  into  whether  or  not  any  specified 
maximum  speed  limit  should  be  enforced  in  the  State  on  any  of  its 
highways  outside  of  municipalities,  in  order  to  safeguard  the  public 
against  such  hazards,  Euid  protect  the  users  of  mentor  vehicles  under 
the  existence  thereof;  and  upon  such  investigation  to  determine  and 
declare  a  reasonable  and  safe  maximum  speed  limit  for  motor  vehicles 
so  affected  on  our  State  roads.  Whatever  this  Department  determines, 
consequent  upon  such  an  investigation,  could  be  by  proclamation  of 
you  as  Governor  made  known  to  the  people  of  the  State. 

The  provisions  of  Section  24  of  the  Chapter  aforesaid  state  that 
the  determination  of  the  State  Road  Department,  arrived  at  under  such 
an  investigation,  of  the  reasonable  and  safe  speed  limit  decided  to  be 
imposed,  "shall  be  effective  when  appropriate  signs  giving  notice  thereof 
are  erected  at  such  .  ,  .  other  place  or  part  of  the  highway."  I  there- 
fore think  that  the  determined  speed  rate  should  be  posted  by  such  signs 
in  occasional  places  along  the  highways  where  the  speed  limit  declared 
is  to  become  effective  as  a  part  of  the  necessary  prerequisites  to  the 
legal  enforcement  of  such  speed  regulation. 

Upon  all  of  the  foregoing  as  a  premise,  it  is  my  opinion  that  you 
may  properly  refer  the  President's  letter,  and,  if  desired,  tliis  opinion,  to 
the  State  Road  Department  for  appropriate  action  by  it  imder  the  law 
referred  to  herein,  touching  the  subject  matter  involved,  and  thereafter 
make  such  proclamation  covering  the  Department's  action  as  may  be 
pertinent  and  necessary  to  give  adequate  public  notice  thereof. 

TRAFFIC   ON    HIGHWAYS 

June  22.  1942.— 042-312. 

SPEED  RESTRICTIONS— TRUCKS 

QUESTION:  Has  the  State  Director  of  the  Office  of  Price  Admin- 
istration authority  to  j-egulate  the  speed  of  trucks? 

To  Hon.  W,  C.  Sherman,  State  Director,  Office  of  Price  Administratioji, 
JacJzsonville.  Florida: 

1  refer  you  to  Article  I,  subsection  (fJ  of  Section  1,  Chapter  20578, 
Laws  of  Florida,  1941.  which  defines  a  truck  as  follows: 

"TRUCK.  Every  motor  vehicle  designed,  used  or  maintained  pri- 
marily fcT  the  transportation  of  property. 

"Article  VI.  Section  22.    SPEED  RESTRICTIONS. 
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"(a)  No  person  shall  drive  a  vehicle  on  a  highway  at  a  speed  greater 
than  is  reasonable  and  prudent  under  the  conditions  and  having  legai'd 
to  the  actual  and  potential  hazards  then  existing.  In  every  event  speed 
shall  be  controlled  as  may  be  necessary  to  avoid  colliding  with  any 
person,  vehicle,  or  other  conveyance  on  or  entering  the  highway  In  com- 
pliance with  legal  requirements  and  the  duty  of  all  persons  to  use  due 
care, 

"<c)  Every  motor  vehicle  of  a  gross  weight  in  excess  of  8,000 
pounds,  unless  equipped  with  pneumatic  tires  and  designed  for  carrying 
passengers,  shall  observe  the  following  speed  limits  in  addition  ta  ihe 
basic  rule  as  set  forth  in  subsection  <a}  of  this  section: 

"1,    Twenty-five  miles  per  hour  in  business  or  residence  district, 

"2.    Fifty  miles  per  hour  in  other  locations  during  the  daytime. 

"3.  Porty-flve  mUes  per  hour  in  such  other  locations  during  night- 
time. 

"For  the  purposes  of  this  subsection,  any  speed  in  excess  of  the 
above  shall  be  considered  prima  facie  evidence  of  reckless  driving, 

"Article  VI,  Section  24.  ESTABLISHMENT  OF  STATE  SPEED 
ZONES,  Whenever  the  State  Road  Department  shall  determine  upon 
the  basis  of  an  engineering  and  trafiBc  investigation  that  any  speed  here- 
inbefore set  forth  is  greater  or  less  than  is  reasonable  or  safe  under 
the  conditions  found  to  exist  at  any  intersection  or  other  place  or  upon 
any  part  of  a  highway  outside  of  municipalities,  said  State  Road  De- 
partment may  determine  and  declare  a  reasonable  and  safe  speed  limit 
thereat  which  shall  be  effective  when  appropriate  signs  giving  notice 
thereof  are  erected  at  such  intersection  or  other  place  or  part  of  the 
highway," 

To  assist  you  in  arriving  at  your  goal  of  saving  and  preservmg 
tires,  I  would  suggest  that  you  seek  the  cooperation  of  the  state  Road 
Department  under  Section  24  above. 

MOTOR    VEHICLE    COMMISSIONER 

May  22,  1942.— 042-255. 

AUTOMOBILE    DEALERS — RECORr>S— EXAMINATION 

QUESTION:  Can  the  Motor  Vehicle  Commissioner  legally  examine 
the  records  kept  by  car  dealers  for  the  purpose  of  determining  whether 
or  not  the  dealers  are  engaging  in  Taxi  Cab,  U-Drive-It,  or  any  For 
Hire  business  without  first   securing   the  proper  license? 

To  Hon.  Henry  J.  Uriggers,  Motor  VehicU  Commissioner: 

You  are  not  authorized  under  the  law  to  conduct  an  examination 
of  the  books  or  records  of  automobile  dealers  for  the  purpose  of  deter- 
mining whether  they  are  conducting  a  Taxi  Cab,  U-Drlve-It  or  Por  Hire 
business,  without  having  first  secured  the  proper  license,  unless  per- 
mission is  first  given  by  the  dealer  whose  books  and  records  are  to  be 
examined. 

MOTOR    VEHICLE   COMMISSIONER 

March  29,  1941.— 041-173. 

SAFETY  MAGAZINE— UNDERWRITING  PARTIAL  COST 

QUESTION:  Dees  the  Motor  Vehicle  Commissioner  have  the  au- 
thority to  make  an  expenditure  of  funds  not  to  exceed  SI, 000  to  pay 
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the  initial  cost  of  a  publication  to  be  issued  monthly  in  collaboration 
with  the  Department  of  Public  Safety  and  the  State  Road  Department, 
when  within  approximately  thre«  months  the  magazine  should  be  con- 
ducted on  a  self-sustaining  basis,  the  advertising  procured  being  suffi- 
cient to  cover  the  cost  of  its  publication? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Ccrmmissioner: 

1  have  made  a  close  examination  of  the  law  to  determine  whether 
you  would  have  authority  to  join  in  such  a  publication.  The  only  au- 
thority I  can  find  does  not  permit  such  participation,  but  is  restrictive 
as  to  publicizing  certain  information  of  your  Department.  This  right 
is  conferred  in  the  following  laws: 

Chapter  9157,  Acts  of  1923,  known  as  the  Auto  Theft  Act,  provides 

in  Section  10  as  follows: 

"The  Motor  Vehicle  Commissioner  shall  publish  once  a  month  a  list 
of  all  motor  vehicles  stolen  or  recovered  during  the  previous  month  and 
forward  a  copy  of  the  same  to  every  SherifT,  and  all  Police  Departments 
in  cities  with  ten  thousand  inhabitants." 

Chapter  19479,  Laws  of  1939,  which  conferred  authority  upon  you 
to  consummate  reciprocal  agreements  with  other  States,  provides  in 
Section  3  as  follows: 

"The  said  Motor  Vehicle  Commissioner,  the  State  Road  Department 
and  said  Railroad  Commission  shall  give  proper  publicity  to  the  terms  of 
every  such  reciprocal  agreement  entered  into  by  them,  or  either  of  them." 

Your  letter  states  that  there  may  be  authority  granted  you,  pur- 
suant to  Section  1285  Compiled  General  Laws  of  Florida,  paragraph  14 
Permanent  Supplement.  Chapter  19551.  Acts  of  1939  creates  the 
Department  of  Public  Safety  of  the  State  of  Florida.  Section  14,  cov- 
ering Administration,  pursuant  to  the  terms  of  this  law,  provides  as 
follows: 

"ADMINISTRATION.— The  Department  of  Public  Safety  and  its 
executive  board  which  are   otherwise  created  by  this   Act   are   hereby 

charged  with  the  administrative  function  of  enforcing  the  provisions  of 
this  Article.  In  addition  to  his  duties  now  provided  by  law,  the  Motor 
Vehicle  Commissioner  of  this  State  shall  be,  and  he  is  hereby  charged 
with  the  duty  of  serving  as  the  Executive  Officer  of  said  Department  of 
Public  Safety  insofar  as  the  administration  of  this  Article  is  concerned. 
He  shall  be  subject  to  the  superversion  and  direction  of  the  Executive 
Board  of  said  Department  of  Public  Safety,  but  his  official  actions  and 
decisions  as  such  Executive  Officer  sbail  be  conclusive  unless  the  same 
are  superseded  or  reversed  by  said  Executive  Board,  or  by  a  court  of 
competent  jurisdiction.  The  Executive  Board  shall  mal^e  and  adopt 
rules  and  regulations  for  the  orderly  administration  of  this  Ariilcle." 

This  section  charges  you  with  the  duty  of  serving  as  the  Executive 
Officer  of  the  Department  of  Public  Safety  insofar  as  its  administration 
is  concerned.  While  the  Act  in  general  provides  for  the  licensing  of 
chauffeurs  and  other  operators  of  motor  vehicles,  provides  penalties  and 
punishment  for  such  operation,  etc.,  it  does  not  confer  upon  you,  as 
Motor  Vehicle  Commissioner,  any  authority  to  join  in  a  publication  of  a 
monthly  magazine.  Your  duties  as  an  Executive  Officer  of  the  Depart- 
ment of  Public  Safety,  cover  your  field  of  operation  as  such  an  officer, 
and  not  as  Commissioner  of  Motor  Vehcles. 

There  is  no  provision  in  our  laws  for  publishing  weight  regulations. 
Opinions  of  the  Attorney  General,  decisions  of  the  Supreme  Court  and 
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leg^islatlve   changes   of  the  motor  vehjcle  law    are   publicized   by  these 
Departments  of  our  State  Qovemment. 

I  regret  to  advise  that  in  my  opinion  you  are  not  authorized,  under 
the  present  law,  to  contract  lor  the  expenditure  of  a  sum  of  money  up  to 
$1,000.00,  to  collaborate  in  financing  the  initial  cost  of  a  publication 
to  be  used  jointly  by  the  Department  of  Public  Safety,  the  State  Road 
Department  and  the  Motor  Vehicle  Department. 

TITLE  CERTIFICATES 

July  11.  1S41.— 041-376. 

APPLICATIONS— ISSUANCE 

QUESTION:  Is  it  required  that  a  motor  vehicle  owner  either  pur- 
chase or  have  had  issued  to  him  a  license  tag,  before  the  Motor  Vehicle 
Commissioner  would  be  authorized  to  issue  a  title  certificate  for  such 
motor  vehicle? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Chapter  3978.  Compiled  General  Laws  of  Florida  for  1927  provide 
that  the  owner  of  every  motor  vehicle  in  this  State  shall  make  application 
to  the  motor  vehicle  commissioner  for  a  certificate  of  title  for  such  motor 
vehicle  upon  an  application  furnished  by  the  Motor  Vehicle  Commissioner 
which  contains  a  full  description  of  the  motor  vehicle  and  such  informa- 
tion as  the  Motor  Vehicle  Commissioner  may  require.  The  commissicHier. 
if  satisfied  that  the  applicant  is  the  owner  of  the  motor  vehicle  and 
entitled  to  have  the  same  registered  in  his  name,  shall  thereupon  issue 
to  the  applicant  an  appropriate  certificate  of  title.  The  charge  of  each 
certificate  of  title  shall  be  $1.00. 

Under  the  provisions  of  this  statute  it  appears  that  upon  presenta- 
tion of  an  application  duly  and  properly  completed  and  accompanied  by 
a  fee  of  $1.00,  you  would  be  required  to  issue  a  certificate  of  title.  No- 
where in  the  Florida  title  certificate  law  of  which  the  above  mentioned 
section  of  our  statute  is  a  part  does  it  appear  that  as  a  condition  pre- 
cedent to  the  issuance  of  a  title  certificate  the  motor  vehicle  owner  Is 
required  to  purchase  a  license  tag.  While  in  practically  all  cases  the 
motor  vehicle  owner  will  purchase  a  license  tag,  there  may  be  circum- 
stances under  which  a  title  certificate  will  be  desired  without  the  neces- 
sity of  the  purchasing  of  a  license  tag,  such  as  in  cases  where  the  motor 
vehicle  is  not  operated  or  maintained  in  Florida.  If  it  should  appear 
upon  the  request  of  any  motor  vehicle  owner  that  the  motor  vehicle  is 
being  operated  or  maintained  in  Florida,  which  appears  to  be  the  situa- 
tion referred  to  in  your  request  for  an  opinion,  then,  while  you  can  not 
refuse  to  issue  a  title  certificate,  you  would  be  authorized  to  insist  upon 
the  immediate  purchase  of  a  license  tag  pursuant  to  the  provisions  of 
Section  1281,  Compiled  General  I^ws  of  Florida  for  1927. 

Therefore  you  would  not  be  authorized  to  refuse  to  issue  a  title 
certificate  upon  the  presentation  of  a  proper  application  for  such  a  cer- 
tificate even  though  the  motor  vehicle  owner  has  not  purchased  or  had 
issued  for  such  a  motor  vehicle  a  license  plate. 

TITLE  CERTIFICATES 

August  7,  1942.— 042-384. 

COURT  PROCEEDINGS — ISSUANCE  SUSPENDED 

QUESTION:  Is  the  party  instituting  a  replevin  action  entitled  to  a 
cert;ificate  of  title  on  repossession  afBdavit  for  the  automobile  Involved  in 
said  replevin  action? 
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To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissianer : 

The  copies  of  pleadings  attached  to  your  request  indicate  that  the 
replevin  action  is  still  pending  and  undisposed  of.  Issue  has  been  joined 
on  the  plaintiff's  claim  of  ownership  and  the  right  of  possession.  These 
questions  have  not  as  yet  been  determined  by  the  court  which  has  ac- 
quired jurisdiction  of  the  controversy. 

While  the  statute  gives  you  the  power  and  authority  to  issue  title 
certificates  on  motor  vehicles  when  satisfied  that  the  applicant  is  the 
owner  of  such  vehicle  or  otherwise  entitled  to  have  the  same  registered 
in  his  name,  nevertheless  it  is  my  opinion  that  whenever  a  court  of  com- 
petent jurisdiction  has  entertained  a  proceeding  of  this  kind,  no  new 
title  certificate  should  be  issued  by  you  on  the  particular  motor  vehicle 
involved  in  the  pending  action  until  the  court  has  detennined  the  ques- 
tions of  ownership  and  right  of   possession. 

TITLE  CERTIFICATES 

April  22.  1941.— 041-216. 

DEALERS — SALES 

QUESTION:  The  Motor  Vehicle  Commissioner  advises  that  he  is 
frequently  requested  by  automobile  dealers  to  issue  original  certificates 
of  title  from  the  manufacturers  to  themselves,  for  new  cars  on  display 
or  in  storage  at  their  places  of  business.  This  request  is  made  so  that  a 
larger  volume  of  title  registrations  will  appear  on  dealer's  reports  to 
district  agencies;  that  at  a  later  date  he  is  often  presented  with  another 
application  for  original  title  from  the  manufacturer  to  the  purchaser  of 
the  new  car  from  the  dealer,  and  when  he  advises  the  dealer  that  the 
title  is  vested  in  him.  he  represents  that  the  first  original  application 
was  made  in  error  and  that  the  previous  certificate  of  title  should  be 
cancelled.  Should  the  Motor  Vehicle  Commissioner  permit  the  motor 
vehicle  dealers  to  constantly  indulge  in  such  a  practice? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Section  7  of  Chapter  9157,  Laws  of  Florida.  Acts  of  1923,  provides  in 
part  as  follows: 

•'In  the  case  of  dealers  in  motor  vehicles who  sell  to  others 

than  dealers,  ...  a  separate  certificate  of  title,  either  of  such  dealer's 
immediate  vendor,  or  of  the  dealer  himself,  shall  be  required  in  the  case 
of  each  motor  vehicle  in  his  possession,  and  the  Motor  Vehicle  Commis- 
sioner shall  determine  the  form  in  which  application  for  such  certificates 
of  title  and  assignments  thereof  shall  be  made;  provided,  however,  that 
no  such  certificate  shall  be  required  in  the  case  of  new  motor  vehicles 
sold  by  manufacturers  to  dealers  .  .  ." 

Automobile  dealers  are  permitted,  pursuant  to  law,  to  secure  a 
transfer  of  title  from  the  manufacturer  to  the  purchaser  without  taking 
title  in  their  name.  However,  if  they  choose  to  transfer  title  to  them- 
selves, then  they  would  have  to  transfer  the  title  from  themselves  to 
the  purchaser.  Prom  the  numerous  requests  made  by  the  dealers  for 
cancellation,  it  appeals  that  it  is  not  actually  a  mistake  on  their  part, 
but  that  they  are  making  the  request  for  new  certificates  of  title  in 
order  to  make  their  record  of  sales  for  some  period  of  time  of  a  much 
more  impressive  nature.  The  law  does  not  contemplate  that  the  dealers 
may  impose  upon  the  office  of  the  Motor  Vehicle  Commissioner.  The 
law  only  contemplates  a  transfer  from  the  manufacturer  to  the  dealer 
or  from  the  manufacturer  to  the  purchaser. 
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Therefore  if  the  dealers  secure  title  in  their  own  name,  then  they 
would  have  to  transfer  the  title  of  the  motor  vehicle  from  themselves  to 
the  purchaser. 

TITLE  CERTIFICATES 

March  24.  1941.— 041-148. 

ITINERANT  VENDORS— SALES 

QUESTION:  May  a  non-resident  sell  a  motor  vehicle  to  an  in- 
dividual or  dealer  in  this  State,  without  first  securing  Title  Certificate 
in  his  name,  under   the  provisions   of   Section  2.   Chapter   18032.   Laws 

of  1937? 

To  Hon,  Henry  J.  Driggers,  Motor  Vefticle  Commissioner: 

Chapter  18032,  Laws  of  1937.  was  an  Act  to  ragxilate  the  business  of 
selling  used  or  second-hand  motor  vehicles  by  dealers  not  residing  In 
or  having  a  permanent  place  of  business  in  the  State  of  Florida,  and  by 
resident  dealers  purchasing,  handling,  or  selling  used  or  second-hand 
motor  vehicles  received  or  acquired  from  non-residents.  This  Act  was 
made  necessary  because  non-resident  dealers  in  used  motor  vehicles  have 
frequently  caused  to  be  transported  large  numbers  of  used  or  second- 
hand motor  vehicles  into  the  State  of  Florida,  for  sale  or  for  re-sale, 
either  directly  to  the  public  or  through  local  agents  or  dealers  in  motor 
vehicles,  and  in  the  sale  of  motor  vehicles,  have  made  fraudulent  repre- 
sentations or  warranties  as  to  such  motor  vehicles,  and  the  purchaser 
of  same  was  without  recourse  except  in  the  courts  of  the  domicile  of 
the  seller.  [ 

Section  2  of  said  Ac\is  as  follows: 

"Every  person,  firm  or  corporation  upon  the  sale  and  delivery  of 
any  used,  or  second  hand,  motor  vehicle  shall  within  24  hours  thereof 
deliver  to  the  vendee,  and  endorsed  according  to  law.  a  Certificate  of 
Title,  issued  for  said  vehicle  by  the  State  Motor  Vehicle  Commissioner 

of  Florida." 

The  question  to  be  determined,  in  ascertaining  the  non-resident 
referred  to  in  Section  2,  is  the  meaning  of  the  words  "every  person.  Arm 
or  corporation." 

I'his  law  was  passed  to  regulate  the  business  of  selling  used  cars  by 
non-residents  or  itinerant  vendors,  and.  therefore,  concerns  itself  only 
with  such  individuals,  partnerships,  corporations  or  trusts  whose  busi- 
ness, in  whole  or  in  part,  is  that  of  selling  used  motor  vehicles,  and 
would,  of  necessity,  include  every  agent,  representative,  or  consignee  of 
any  such  vendors.  This  Act  would  not  apply  to  an  individual  not  engaged, 
in  whole  or  in  part,  in  the  sale  of  motor  vehicles,  but  who,  of  necessi^. 
has  to  dispose  of  his  personal  motor  vehicle  while  he  is  within  the  State 
of  Florida.  Each  case  will  have  to  be  determined  separately  upon  its 
own  facts.  The  foregoing  analysis  may  be  applied  as  a  criterion  to  de- 
termine such  application. 

It  is  my  opinion  that  the  person,  firm  or  corporation  used  in  Section 
2  of  Chapter  18032,  Laws  of  1937,  refers  to  a  non-resident  or  itinerant 
vendor  who  is  engaged,  in  part  or  in  whole,  in  the  sale  of  motor  vehicles 
within  the  State  of  Florida. 


382  BIENNIAL  REPORT  OF  TEIE  ATTORNEY  GENERAL 

MOTOR  VEHICLES— TfUe  Certiflcates 
TITLE  CERTIFICATES 

December  7.  1942.— 042-560. 

JOINT  OWNERS— TRANSFER 

QUESTION:  Must  all  owners  named  in  title  certificate  execute 
certiflcate  to  entitle  transfer  by  assignment? 

To  Hon.  Henry  J.  Drieffers,  Motor  Vehicle  Commissioner: 

Sections  319.02  and  319.03,  Florida  Statutes  1941.  provide  for  Issuance 
of  "certificates  of  tiUe"  for  motor  vehicles  and  ti^nsfer  thereof, 

Reading  these  two  sections  together  means  that  the  owner,  or  some- 
one having  authority  for  him,  has  the  authority  to  transfer  the  certifi- 
cate by  endorsement.  When  the  certificate  is  sJ«ned  by  the  person  or 
all  persons  shown  as  owner  on  the  face  of  the  certificate,  the  Com- 
missioner may  make  transfer  without  difficulty.  Questions  of  authority 
to  execute  immediately  arise  on  presentation  of  certificates  for  transfer 
by  assignment  not  executed  by  all  owners  named  In  certificate. 

A  motor  vehicle  is  personal  property  subject  to  same  general  laws 
relating  to  transfer,  except  as  to  registration  and  transfer  of  title,  as 
other  personal  property.  Statutes  requiring  "title  certificates"  put  the 
purchaser  on  notice  as  to  real  owner  and  transfers  by  assignment  of 
such  property  of  record  should  not  be  authorized  on  execution  of  less 
than  all  persons  named  in  certificate  without  additional  authorization 
showing  authority  to  execute.  The  Commissioner  by  virtue  of  authority 
in  sections  mentioned  heretofore  "must  be  satisfied"  that  applicant  is 
true  owner.  It  is  not  unreasonable  to  require  signature  of  all  or  addi- 
tional evidence  showing  authority  to  sign. 

The  fact  that  the  words  "and",  "or"  or  "and  or"  are  used  to  join 
the  holders  of  the  title  does  not  affect  the  power  of  the  Commissioner 
to  require  such  endorsement. 

In  case  the  certificate  is  held  in  the  name  of  husband  and  wife  an 
estate  by  the  entireties  is  created  (Section  689.15  Florida  Statutes  1941). 
American  Insurance  Company  vs.  Whitlock.  165  So.  380,  and  the  right 
of  survivorship  exists:  however  there  can  be  no  right  of  survivorship  in 
others  unless  expressly  provided.  Our  Florida  Courts  have  held  that 
the  husband  may  dispose  of  property  held  by  entireties  without  joinder 
of  the  wife.  (See  Merrill  vs.  Adkins,  180  So.  41.  and  Mann  vs.  Etchells, 
182  So.  198  >  In  case  of  divorce  there  would  be  no  survivorship  or  right 
to  dispose  of  property  of  ex-wife  without  her  Joinder.  Consequently  it 
would  be  dangerous  to  allow  transfer  by  husband  alone  even  when  held 
by  the  entireties,  without  some  authority  other  than  face  of  the  certificate 
itself,  I  might  oliserve  here  that  an  estate  by  entireties  in  personal  prop- 
erty gives  the  wife  no  authority  to  convey  such  property  without  joinder 
of  the  husband. 

The  fact  that  a  motor  vehicle  is  registered  by  several  as  tenants 
in  common  in  itself,  gives  no  right  for  one  to  assign  without  joinder  of 
CTthers  (14  American  Jurisprudence,  Co-tenancy  No.  85).  The  inten- 
tion of  the  parties  must  be  determined.  I  do  not  believe  it  may  be  de- 
termined from  the  face  of  the  certificate  alone. 

In  view  of  the  primary  purpose  of  the  laws  requiring  title  certificates: 
(1)  to  determine  liability  in  case  of  accident,  and  (2)  for  protection 
against  theft;  It  Is  my  opinlcm  that  certificates  should  be  signed  by  all 
persons  whose  names  appear  thereon  as  owners  when  application  Is  made 
for  transfer  by  assignment  by  owner,  unless  some  valid  authority  is  shown 
for  one  to  execute  for  all. 
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August  25.  1941.— 041-481. 

UENS — RECORDATION— TRAHiERS 

QUESTION;  Under  Chapter  20911,  Acts  of  1941.  shoiUd  notices  of 
liens  ott  trailers  and  semi-traliers  be  filed  and  recorded  in  the  office  of 
the  State  Motor  Vehicle  Commissioner? 

To  Hon,.  Henrv  J.  Driggers,  Motor  Vehicle  CommUsUmer : 

Section  1  of  Chapter  20917,  Laws  of  Florida,  Acts  of  1941,  requiring 
the  filing  of  notices  of  liens  in  your  office  as  a  condition  precedent  to 
their  enforcement  applies  to  "motor  vehicles  as  now  or  may  be  hereafter 
defined  by  law." 

The  laws  of  this  state  now  define  motor  vehicles  as  "all  motorcycles, 
automobiles,  motcn-  trucks,  and  all  other  vehicles  operated  over  the 
public  streets  and  highways  of  this  State  and  propelled  by  power  other 
than  muscular  power,  except  traction  engines,  road  rollers  and  such 
vehicles  as  run  only  upon  a  track." 

"Trailers"  are  defined  by  our  law  as  "all  four  wheel  vehicles  coupled 
to  or  drawn  by  a  motor  vehicle." 

"Semi-trailers"  are  defined  as  "all  two  wheel  vehicles  coupled  to 
or  drawn  by  any  motor  vehicle." 

Chapter  20917,  supra,  requires  that  the  notice  of  such  liens  shall 
contain,  among  other  things,  the  motor  number  of  the  particular  motor 
vehicle  involved.  Trailers  and  semi-trEulers  of  course  have  neither  motors 
nor  motor  numbers. 

In  view  of  the  foregoing  definitions,  and  in  view  of  the  constant 
distinction  in  the  Motor  Vehicle  Law  between  motor  vehicles,  trailers 
and  semi-trailers,  it  is  my  opinion  that  trailers  and  semi -trailers  do 
not  come  under  the  provisions  of  Chapter  20917,  Acts  of  1941.  How- 
ever, if  you  desire,  and  are  requested  so  to  do.  I  know  of  no  reason  why 
you  may  not  accept  for  filing  and  recording  notices  of  liens  covering 
trailers  and  semi-timilers. 

TITLE  CERTIFICATES 

July  8.    1941.— 041-369. 

UENS    AND    SATISFACTIONS— RECORDATION 

QUESTION :  Is  it  required  that  liens  or  encumbrances  on  mtrtor 
vehicles  be  shown  on  the  title  certificates  after  August  1,  1941  when 
Chapter  20225.  Laws  of  Florida,  Acts  of  1941  takes  effect? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Please  be  advised  that  Chapter  20225.  Laws  of  Florida,  Acts  of  1941, 
provides  for  the  recording  in  your  office  of  a  sworn  notice  of  all  liens  for 
purchase  money  or  as  security  for  debts  on  motor  vehicles.  Section  1 
of  said  law  in  part  provides  that  such  filing  Is  in  Ueu  of  all  filing  and 
recording  now  required  or  authorized  by  law  and  shall  be  effective  as 
constructive  notice  when  filed.  Section  6  of  said  law  repeals  all  l&ws 
or  parts  of  laws  In  conflict  therewith. 

It  is  my  opinion  that  from  and  after  August  1.  1941.  when  this  law 
takes  effect  it  will  be  unnecessary  for  you  to  have  as  a  part  of  the  title 
certificates  the  list  of  liens  or  encumbrances  covering  the  motor  vehicle. 
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The  flling  pursuant  to  the  provisions  of  Chapter  20225,  Laws  of  Florida. 
Acts  of  1941  in  your  office  is  all  that  is  required. 

TITLE  CERTIFICATES 

July   31.    194L— 041-419. 

LIENS    AND    SATISFACTIONS— REaULATIONS 

QUESTION:  Individuals  and  corporations  have  been  writing  the 
Motor  Vehicle  Ccmmlssloner  requesting  that  he  mall  them  daily  a  list 
of  liens  and  satisfactions  recorded  in  his  office  pursuant  to  the  provisions 
of  Chapter  20917,  Laws  of  Florida,  Acts  of  1941.  Would  the  Commis- 
sioner be  permitted  to  make  a  service  charge  for  mailing  a  daily  list  of 
such  liens  and  satisfactions  in  view  of  the  fact  that  a  compliance  with 
such  request  makes  it  necessary  for  him  to  secure  additional  clerks  or 
assistants  and  increases  the  cost  of  stationery,  postage,  etc.? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

In  view  of  Section  3  of  said  law  which  allows  you  to  make  such 
rules  and  regulations  as  you  deem  necessary  and  proper  for  the  effective 
administration  of  this  taw,  1  am  of  the  opinion  that  you  would  be 
authorized  to  make  a  service  charge  for  mailing  such  list  of  liens  and 
satisfactions.  You  should  endeavor  to  make  these  charges  reasonable 
and  commensurate  with  the  expenses  involved. 

TITLE  CERTIFICATES 

September  9.   1941.— 041-511. 

REGISTERED  OWNER — DEFINITION 

QUESTION:  The  owner  trades  an  automobile,  which  is  properly 
registered  in  his  name,  to  a  dealer  who  later  resells  It  to  a  new  purchaser 
who  has  not  registered  his  ownership  with  the  Motor  Vehicle  Commis- 
sioner. Under  the  provisions  of  Section  1,  Chapter  20225,  Acts  of  1941, 
who  is  to  be  considered  the  "registered  owner"? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner  ,- 

Generally  speaking,  "registered  oumer"  means  owner  of  record: 
Under  the  provisions  cTf  Section  1281,  Compiled  General  Laws  of  Florida. 
1927,  every  owner  of  a  motor  vehicle  is  required  to  register  the  SEune 
in  the  office  of  the  Motor  Vehicle  Commissioner. 

Therefore,  "registered  owner"  as  appearing  in  Section  1  of  Chapter 
20225,  Laws  of  Florida,  Acts  of  1941.  means  the  owner  of  an  automobile 
as  recorded  in  the  official  records  of  the  Motor  Vehicle  Commission.  The 
"registered  owner"  is  the  person  shown  by  these  records  to  be  the  owner 
at  any  given  time. 

However,  as  a  practical  matter.  I  think  lien  holders  desiring  to 
record  a  ncrtice  of  lien  under  the  provisions  of  this  Act  should  require 
new  purchasers  to  register  ownership  either  prior  to,  or  simultaneously 
with,  the  filing  of  such  notice  of  lien,  so  that  the  "registered  owner"  in 
every  case  would  be  in  fact  the  actual  owner  at  the  time  of  the  filing 
of  the  notice  of  lien. 
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March  24,  1941.— 041 -1«. 

RESIDENT  DEALERS— DESCRIPTIVE  AFFIDAVITS 

QUESTION:  If  a  non-resident  trades  a  motor  vehicle  to  a.  resident 
dealer,  should  the  Motor  Vehicle  Commissioner  require  the  dealer,  in 
making  application  for  Florida  Title  Certificate,  to  complete  an  aCBdavlt 
stating  both  the  descripticn  of  the  vehicle  taken  in  trade  and  the  de- 
scription of  the  vehicle  sold  to  the  out-of -State  resident? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Pursuant  to  Chapter  11901,  Acts  of  1927.  which  created  your  office 
and  prescribed  your  duties  and  powers,  you  were  vested  with  full  au- 
thority, on  behalf  cf  the  State  of  Florida,  to  administer  and  carry  out 
all  laws  relating  to  registration  and  re-registration  of  motor  vehicles. 
the  issuance  and  cancellation  of  title  certificates,  and  in  general  all 
duties  devolving  upon  you  imder  existing  provisions  of  law.  whether 
then  existing  or  subsequently  passed.  If,  in  the  proper  administration 
of  the  motor  vehicle  law,  it  is  necessary  for  you  to  have  such  informa- 
tion in  order  to  more  efficiently  perform  the  duties  of  your  office,  then 
It  would  be  within  your  province  to  require  such  information. 

In  my  opinion  there  is  no  prohibition,  under  existing  laws,  preclttd- 
tng  your  requiring  an  affidavit  from  a  resident  dealer,  stating  the  descrip- 
tion of  the  motor  vehicle  taken  in  trade  and  the  description  of  the  motor 
vehicle  sold  to  a  non-resident. 


TITLE  CERTIFICATES 

April  24,   1941.— 041-222. 

TITLE— TRANSFER   BY  MORTGAOOR 

QUESTION:  Has  the  Motor  Vehicle  Commissioner  authority  to 
transfer  title  certificate  to  a  motor  vehicle  in  the  possession  of  the  mort- 
gagee by  voluntary  surrender  and  delivery  of  a  waiver  of  certain  terms 
and  ccmditlons  of  the  mortgage? 

7*0  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

The  waiver  and  consent  for  sale  executed  by  the  mortgagor,  so  far 
as  notice  of  sale  is  concerned,  is  without  any  proper  premise  in  the 
original  mortgage,  since  that  instrument  contains  no  reference  to  notice. 
Hc'wever,  since,  under  the  law.  a  mortgage  constitutes  a  mere  lien  and 
is  not  effective  to  transfer  title,  the  waiver  should  be  construed  as  re- 
quiring of  the  mortgagee  compliance  with  the  provisions  in  the  mortgage 
and  the  waiver  with  reference  to  a  sale,  either  public  or  private,  and 
an  accounting  to  the  mortgagor  of  the  proceeds  of  the  sale.  All  that 
the  waiver  undertakes  to  do  is  to  dispense  with  notice  of  sale.  The 
transaction  otherwise  Is  controlled  by  the  terms  and  conditions  of  the 
mortgage. 

You  will  note  that  the  holder  of  the  mortgage  ts  given  the  right  to 
bid  at  any  "public  sale,"  thereby  by  inference,  depriving  the  mortgagee 
of  the  right  to  purchase  at  private  sale,  or  to  take  title  in  any  other 
way  than  by  a  bona  fide  sale  in  compliance  with  the  conditions  of  the 
mortgage. 

My  conclusion,  therefore,  is  that  the  circumstances  of  this  case 
are  not  such  as  to  justify  you  in  transferring  title. certificate  to  Florida 


t  certificate  to  Florida 

IWARYLAND 
STATE  UBR/5RY 
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Power  Credit  Union,  but  that  ycFu  would  be  authorized  to  issue  such 
ceriiiflcate  to  a  purchaser  at  any  sale  by  the  mortgagee  and  the  filing 
with  you  of  the  necessary  documents  evidenctae  such  sale. 

LICENSES 

September  4,  1942. — 042-436. 

BOND— TAX  COLLECTORS  AS   LICENSE  PLATE    AGENTS 

QUESTION:  What  are  the  rcQuirements  ol  bonds  of  tax  collectors 
acting  as  license  plate  agents? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Covimissioner: 

The  bonds  required  of  tax  collectors  acting  as  license  plate  agents, 
under  the  statute  should  be  in  favor  of  the  Motor  Vehicle  Commissioner 
and  his  successors  in  office,  in  an  amount  to  be  determined  by  the  Motor 
Vehicle  Commissioner,  and  conditioned  upon  the  tax  collector  faithfully 
and  truly  performing  the  duties  imposed  upon  him  accarding  to  the 
requirements  of  law  and  the  rules  and  regulations  of  the  State  Motor 
Vehicle  Commissioner,  and  upon  pasong  and  accounting  for  all  license 
plates,  records  and  other  property  and  money  which  may  come  into  his 
possession  or  control  by  reason  of  the  performance  of  such  duties. 

The  bond  required  of  one  appointed  as  acting  tax  collector  should 
be  in  a  sum  not  to  exceed  one -half  the  amount  of  the  bond  prescribed 
for  the  tax  collector  whose  duties  he  is  performing. 

LICENSES 

April  4,  1942. — O^Z-IS?. 

CORPORATIONS— SALES— TAX  LIABILITY 

QUESTION;  Are  the  DeSoto  Motor  Corporation,  Plymouth  Motor 
Corporation  and  Chrysler  Sales  Corporation  subject  to  the  license  pro- 
visions of  Chapter  20236,  Acts  of  1941? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  CommissUyner : 

It  is  first  necessary  to  determine  whether  these  corporations  are 
manufacturers,  facttTry  branches  or  factory  representatives  within  the 
meaning  of  Chapter  20236.  Laws  of  Florida,  Acts  of  1941, 

Section  1  of  this  Act  defines  "Manufacturer,"  "Factory  branch"  and 
"Factory  representative"  as  follows: 

"  'Manufacturer'  means  any  person,  resident  or  non-resident  in  this 
state,  who  manufactures  or  assembles  mottTr  vehicles  and  includes  in 
the  case  of  a  corporation  or  co-partnership  its  central  or  principal  sales 
corporation  or  other  agency  through  which  it  distributes  its  products." 

"  Tactory  branch'  means  a  branch  ofBce  maintained  by  a  manu- 
facturer for  the  sale  of  motor  vehicles  to  distributors,  or  for  the  sale 
of  motor  vehicles  to  motor  vehicle  dealers  or  for  directing  or  supervising 
in  whole  or  part,  its  representatives  in  this  state." 

"  'Factory  representative"  means  a  representative  employed  by  a 
manufacturer  or  by  a  factory  branch,  for  the  purpose  of  maJting  or  pro- 
moting the  sale  of  its  motor  vehicles,  or  for  supervising  or  contacting  its 
dealers  or  prospective  dealers," 
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Section  2  of  this  Act  provides  that: 

"No  manufacturer,  factory  branch  or  factory  representative  shall 
engage  in   business  as  such  tn  this  state  without  a   license   therefor  as 

provided  in  this  act." 

It  appears  from  the  correspondence  submitted  with  your  letter  that 
these  corporations  are  wholly  owned  subsidiaries  of  Chrysler  Corpora- 
tion; that  Chrysler  Corporation  manufactures  DeSoto,  Plymouth  and 
Chrysler  automobiles  and  sells  them  to  dealers  in  Florida  for  resale; 
that  DeSoto  Motor  Corporation,  Plymouth  Motor  Corporation  and  Chrys- 
ler Sales  Corporation  do  not  manufacture  automobiles,  but  each  Is  an 
Independent  contractor  engaged  in  the  business  of  promoting  the  sale 
of  automobiles  for  Chrysler  Corporation,  the  manufacturer.  None  of 
them  is  classifiable  as  an  agency  through  which  the  manufacturer  dis- 
tributes its  products. 

From  a  careful  study  of  Chapter  20236.  Laws  of  Florida,  Acts  of 
1941,  it  Is  apparent  that  the  licensing  part  of  this  Act  was  intended  to 
require  manufacturers,  factory  branches  and  factory  representatives,  as 
these  are  defined  in  the  Act,  to  obtain  licenses  before  engaging  in  busi- 
ness in  this  State. 

DeSoto  Motor  Corpcoution,  Plymouth  Motor  Corporation  and  Chrys- 
ler Sales  Corporation  are  not  classifiable  as  being  either  a  manufacturer, 
a  factory  branch  or  factory  representative,  as  these  are  defined  in  the 
Act.  llieir  activities  are  confined  to  general  sales  promotional  work, 
such  as  advising  with  dealers  and  arranging  for  the  display  of  new 
model  automobiles. 

Therefore  DeSoto  Motor  Corporation,  Plymouth  Motor  Corporation 
and  Chrysler  Sales  Corporation  are  not  subject  to  the  license  provisions 
of  Chapter  20236.  Laws  of  Florida,  Acts  of  1941. 

LICENSES 

AprU  22,  1941.— 041-215. 

DEALERS— RECORDS— AUTHORITY 

QUESTION:  Is  the  Motor  Vehicle  Commissioner  authorized  under 
existing  law  to  require  motor  vehicle  dealers  to  notify  him  of  any  sale 
of  a  motor  vehicle,  upon  a  form  delivered  by  him  to  the  dealers,  entitled 
"Notice  of  Sale"  and  containing  a  request  for  information  as  follows: 

(1)  Make  and  type  of  vehicle. 

(2)  Engine  and  serial  number, 

(3)  Name  and  address  of   purchaser, 
C4)  Date  of  sale, 

(6>     Amount  of  Uen, 

(6)  Title  certificate. 

(7)  License  plate  number? 

To  Htm.  Henry  J.  Driffgers,  Motor  Vehicle  Ctrnimissioner : 

Section  11,  Chapter  9157,  Laws  of  Florida.  Acts  of  1923.  provides  in 
part  as  follows: 

".  .  .  it  shall  be  unlawful  for  any  person  to  carry  on  or  conduct  in 
this  State  the  business  of  buying,  selling  or  dealing  In  uaed   vehicles. 
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unless  and  until  he  shall  have  received  a  license  from  the  Motor  Vehicle 
Commissioner  authorizing  the  cai'rying  an  or  conducting  of  such  busi- 
ness: ,  .  .  Every  such  licensee  shall  keep  a  book  or  record  in  such  form 
as  may  be  prescribed  or  approved  by  the  Motor  Vehicle  Commissioner 
in  which  he  shall  keep  a  record  of  the  purchase,  sale  or  exchange  or 
receipt  for  the  purpose  of  sale,  of  any  second-hand  vehicle,  a  description 
of  such  vehicle,  together  with  the  name  and  address  of  the  seller,  or  the 
purchaser,  and  of  the  alleged  owner  or  other  person  from  whom  such 
vehicle  was  purchased  or  received,  or  to  whom  it  was  sold  or  delivered. 
as  the  case  may  be.  Such  description  shall  also  include  the  engine 
number,  if  any,  the  maker's  number,  if  any,  chassis  number,  if  any. 
and  such  other  numbers  or  identification  marks  as  may  be  thereon  ..." 

As  the  Motor  Vehicle  Commissioner  has  the  authority  to  prescribe 
the  form  of  record  to  be  maintamed  by  the  dealers,  then  you  would  be 
authorized,  if  you  determine  that  it  is  necessary  and  advisable  in  the 
proper  administration  of  your  Department,  to  have  the  dealers  return 
a  completed  Notice  of  Sale  containing  the  Information  in  response  to 
the  questions  stated  hereinabove. 

LICENSES 
August  8,    1942.— 042-386. 

ENLISTED  MEN— TEMPORARILY  STATIONED  IN  FLORIDA 

QUESTION:     Are  men  sent  into  Florida  by  the  War  Department 

in  connection  with  the  Army  Air  Force  at  Large,  required  to  obtain 
current  Florida  license  tags  for  their  motor  vehicles"  when  such  men  are 
transferred  here  from  sc^ne  other  state  and  are  never  in  this  state  per- 
manently, but  are  shifted  from  place  to  place  from  time  to  time  by  the 
War  Department? 

To  Hon.  Angier  Wills,  Chief,  Civilian  Police  Supervisor.  Drew  Field,  Sub 
Depot.  Tampa,  Florida: 

Where  a  nonresident  owner  al  a  motor  vehicle  temporarily  in  Florida 
has  complied  with  the  motor  vehicle  license  laws  of  his  home  state,  he 
is  not  required  to  obtain  a  Florida  license  plate  for  his  motor  vehicle 
unless  he  accepts  employment  or  engages  in  some  trade,  profession  or 
occupation  in  this  state,  or  enters  his  children  to  be  educated  in  the 
public  schools  of  Florida,  in  either  of  which  events  he  is  required  to 
register  his  motor  vehicle  in  this  state  if  he  proposes  to  operate  the 
same  on  the  highways  of  Florida. 

Your  letter  does  not  clearly  set  forth  whether  the  men  to  whom 
you  refer  are  enlisted  men  in  the  armed  service  of  the  United  States,  or 
whether  they  are  civilian  employees,  defense  workers,  or  civil  service  em- 
ployees assigned  to  some  branch  of  the  armed  forces  in  this  state. 

Members  of  the  armed  forces  are  not  required  to  procure  Florida 
license  plates  until  the  license  plates  on  their  motor  vehicles  from  their 
home  state  have  expired.  However,  civil  service  employees,  civilian 
employees  and  defense  workers  transferred  to  Florida,  or  accepting  em- 
ployment in  this  state,  are  required  to  procure  a  Florida  license  tag  if 
they  propose  to  operate  their  motor  vehicles  on  the  highways  of  this 
state. 
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December  3,   1941.^-041-668. 

FEES—ISSUANCE  ON  TENDER  OF  CORRECT  TAX 

QUESTION:  Approximately  12,000  motor  vehicle  license  tags  for 
1941  were  sold  for  $10.00  each,  when  the  proper  fee  should  have  been 
$15.00.  With  the  exception  of  about  800,  all  of  these  12,000  automobile 
owners  have  exchanged  their  license  tases  and  paid  the  additional  $5.00 
fee.  Does  the  Motor  Vehicle  Commissioner  liave  authority  to  refuse  to 
issue  license  tags  to  these  800  owners  until  they  have  paid  the  additional 
$5,00  back  tax  for  their  1941  tags? 

To  Ho7i.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Section    1285  Compiled  General  Laws  of   Florida,  1927.   Is   in  part 

as  follows: 

"(2)  The  registration  tax  required  under  this  Chapter  when  not 
paid,  shall  constitute  a  first  lien  upon  the  motor  vehicles  against  which 
the  same  is  chargeable,  which  lien  shall  be  superitTr  to  all  other  liens 
upon  such  motor  vehicle,  and  may  be  enforced  and  collected  if  delin- 
quent more  than  thirty  days  by  levy  and  sale  in  the  same  manner  as 
under  an  execution  of  law  on  the  amount  of  the  tax  due,  which  enforce- 
ment may  be  under  a  tax  warrant  issued  for  that  purpose  by  the  State 
motor  vehicle  commissioner  and  enforced  in  lilte  manner  as  is  provided 
by  law  for  the  enforcement  of  tax  warrants  by  the  Comptroller  under 
section    1273." 

Your  remedy  is  to  issue  tax  warrants  for  the  amount  of  the  back 
license  taxes  on  these  particular  automobiles.  Further  you  would  not 
be  justified  in  refusing  to  register  and  issue  a  license  tag  for  1942  for 
these  automobiles  upon  proper  application  being  made  to  you  and  a 
tender  of  the  proper  fees. 

LICENSES 

April  8,  1941,-041-184. 

FOREIGN    REPRESENTATIVES— EXEMPTIONS 

QUESTION:  It  has  been  the  practice  of  the  Motor  Vehicle  Depart- 
ment to  issue  exempt  auto  licenses  to  all  bona  fide  representatives  of 
foreign  governments  who  might  be  stationed  within  the  State  of  Florida: 
the  Commissioner  desires  to  continue  this  courtesy,  but  complaints  have 
come  to  his  department  to  the  effect  that  licenses  were  being  used  by 
persons  representing  themselves  as  "vice"  or  "honorary"  consul  who  are 
engaged  in  other  gainful  businesses  in  the  State  of  Florida  than  that 
of  the  foreign  government  they  represent.  Should  the  courtesy  of  an 
exempt  license  be  extended  to  "honorary"  consuls,  or  only  to  those 
actively  in  charge  of   the  affairs  of  a  foreign   government? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

A  consul  is  the  commercial  agent  of  his  coimtry,  appcnnted  to  watch 
over  the  mercantile  interests  of  the  appointing  country  and  of  its  sub- 
jects. The  vice  consul  taltes  charge  in  the  absence  of  the  consul.  An 
honorary  consul  is  a  person  in  possession  of  title  without  performing 
services  or  receiving  any  emoluments.  Before  recognition  is  given  to 
such  oIBcials.  there  must  be  evidence  that  they  have  been  recognized  as 
such  officials  by  the  executive  branch  of  our  Federal  government. 

There  is  no  Florida  statute  granting  such  representatives  of  foreign 
governments  any  exemption,  and,  therefore,  any  authority  for  such  ex- 
emption would  have  to  arise  by  virtue  of  Federal  legislation  or  treaty. 
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Article  XX  of  the  Multipartite  Treaty  between  the  United  States  of 
America  and  other  American  Republics,  signed  at  Habana  February 
20,  1928;  ratification  of  the  United  States  of  America  deposited  February 
8,  1932;  proclaimed  February  11,  1932;  47  Stat.,  Part  2,  1976,  1980: 
Treaty  Series,  No.  843;  Trenwith,  Treaties,  IV:  4738,  4741;  155  League 
of  Nations  Treaty  Series,  pages  291,  301,  provides  as  follows: 

"Consular  agents,  as  well  as  the  employees  of  the  consulate  who 
are  nationals  of  the  state  appointing  them,  not  engaged  in  business  vnth 
purposes  of  gain,  in  the  state  where  they  perform  their  functions,  shall 
be  exempt  from  all  national,  state,  provincial,  or  municipal  taxes  levied 
upon  their  person  or  property  except  such  taxes  as  may  apply  to  the 
possession  or  ownership  of  real  estate  located  in  the  state  where  dis- 
charging their  duties  or  to  the  proceeds  of  the  same.  Consular  agents 
and  employees  who  are  nationals  of  the  state  they  represent,  are  exempt 
from  tax  on  the  salaries,  honorarimns,  or  wages  which  they  receive  In 
return  for  their  consular  services." 

It  is  to  be  noted  that  the  exemption  for  national,  state  or  municipal 
taxes  exists  only  when  such  consuls  are  not  engaged  in  other  business 
with  purposes  of  gain  in  the  state  where  they  perform  their  functions. 

It  is  my  opinion  that  the  courtesy  of  an  exempt  license  should  not 
be  extended  to  any  consul  who  Is  a  national  of  the  foreign  country  ap- 
pointing him,  if  such  consul  is  engaged  In  other  business  with  purposes 
of  gain  In  the  state  where  be  may  perform  his  functions. 

LICENSES 

June  20,  1941.— 041-342. 

"FOR    HIRE" — DEl"lNl'i'iON 

QUESTION:  Agents  of  the  Flamingo  Truck  lines  receive  goods 
which  are  shipped  to  them  at  their  place  of  business,  from  point  to 
point,  and  are  paid  on  a  commission  basis;  some  of  these  local  agents. 
for  the  sole  purpose  of  encouraging  the  company's  business,  take  It 
upon  themselves  to  deliver  this  freight  in  their  own  trucks,  free  of  charge 
to  the  consignee.  Should  such  local  agents  be  required  to  purchase 
"For  Hire"  license  tags? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Pursuant  to  the  provisions  of  law  as  stated  in  Section  1285  Compiled 
General  Laws  of  Florida,  Permanent  Supplement,  page  538,  when  freight 
is  transported  In  a  motor  vehicle,  and  the  freight  transported  is  not 
owned  exclusively  by  the  person,  association,  firm  or  corporation  owning 
such  vehicle,  so  that  there  is  identity  of  ownership  between  the  vehicle 
and  the  goods,  such  transportation  is  deemed  "for  hire." 

Therefore  the  local  agents  of  the  Flamingo  Truck  Lines  who  receive 
goods  shipped  to  them  at  their  place  of  business,  and  are  paid  on  a 
commission  basis,  and  who  subsequently  deliver  said  merchandise  with- 
out any  charge  to  the  consignee,  in  their  own  trucks,  would  have  to 
purchase  "For  Hire"  tags. 

LICENSES 

September  3.  1941.— 041-514. 

"FOR  HIRE" — DEFINITION 

QUESTION:  The  cTwner  of  a  truck  has  a  contract  with  the  Green- 
wood Peanut  Company,  of  Greenwood,  Florida,  to  haul  all  of  their  pea- 
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nuts  purchased  In  Alabama  and  Oeorgia  to  their  plant  In  Greenwood, 
Florida.  The  truck  also  picks  up  peanuts  after  they  have  been  shelled 
and  graded  at  the  plant  in  Greenwood,  and  hauls  them  to  Panama  City 
and  other  points  within  the  state.  Compensation  therefor  is  paid  by 
the  Greenwood  Peanut  Company,  One  of  said  trucks  operates  entirely 
within  the  state  of  Florida,  and  the  owner  thereof  has  been  required  by 
your  department  to  have  a  "for  hire"  license.  Under  Section  1285,  Com- 
piled General  Laws  of  1927,  Is  the  owner  hauling  agricultural  products 
so  as  not  to  come  under  the  "For  Hire"  provisions? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Section  1280,  Compiled  General  Laws  of  Florida,  provides  as  follows: 

'"For  hire'  as  defined  in  tbts  Chapter  shall  Include  all  motor 
driven  vehicles,  or  traUers  hauled  by  a  motor  vehicle,  in  use  for  trans- 
porting persons,  commodities  or  materials  for  compensation,  or  such 
motor  vehicles  as  may  be  let  or  rented  to  another  for  a  consideration; 
Provided,  that  motor  vehicles  temporarily  used  by  farmers  for  the  trans- 
portation of  agricultural  or  horticultural  products  from  farm  or  groves 
to  packing  houses  or  to  paints  of  shipment  by  transportation  companies 
shall  not  be  held  to  be  operating  for  hire  .  .  .'* 

In  construing  the  foregoing  section,  the  Honorable  Fred  H.  I>avls. 
as  Attorney  General,  in  an  opinion  rendered  by  him  dated  February  27, 
1929,  said: 

"In  order  for  a  vehicle  to  come  within  the  exemption  set  forth  in 
the  proviso  of  this  Section  as  above  stated,  the  motor  vehicle  In  question 
must  be  used  by  a  'farmer'  and  it  must  be  used  by  him  for  the  trans- 
portation of  agricultural  or  horticultural  products  from  farms  or  grov^ 
to  packing  houses,  etc. 

"You  will  notice  under  the  definition  of  a  'for  hire'  vehicle  a  truck 
leased  to  a  farmer  to  haul  his  commodities  in  would  toe  deemed  a  'for 
hire'  truck  under  this  Section,  and  the  purpose  of  the  proviso  was  to 
allow  a  farmer  to  lease  from  his  neighbors  or  from  any  other  person  a 
truck  to  be  used  in  hauling  his  agricultural  or  horticultural  products 
without  making  such  leased  truck  subject  to  a  'for  hire*  license, 

"There  is  no  justification  for  extending  the  exemption  further  than 
its  plain  purpose  and  intent  as  several  attempts  have  been  made  in  the 
Legislature  to  extend  the  exemption  and  the  Legislature  has  voted  such 
attempts  down,  thereby  indicating  that  the  Legislature  was  satisfied  to 
leave  the  exemptions  limited  to  apply  only  to  leased  motor  vehicles  used 
by  farmers. 

"Under  the  above  Section  of  the  law  a  farmer  has  no  right  to  engage 
in  a  'for  hire'  transportation  business  without  having  a  license  therefor 
any  more  than  any  other  person. 

"The  language  of  the  law  is  that  motor  vehicles  'temporarily  used' 
by  farmers  are  exempt  from  the  'for  hire*  license  tax, 

"Under  this  language  only  automobiles  which  do  not  belong  to 
the  farmers  but  which  they  acquire  a  temporary  use  of  by  means  of  rent, 
contract  or  lease,  are  within  the  purview  of  the  statute  and  only  these 
are  exempt.  All  other  trucks  than  those  'temporarily  leased'  to  farmers 
engaged  in  the  hauling  of  agricultural  or  horticultural  products  for  hire 
are  subject  to  a  'for  hire'  hcense  tax." 

Section  1285,  Compiled  General  Laws  of  Florida,  Perm.  Supp.,  reads 
in  part  as  follows: 
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"Provided,  however,  that  vehicles  used  in  the  transportation  of 
horticultural  and /or  agricultural  products  are  used  in  the  transporta- 
tion of  horticultural  or  agricultural  supplies  direct  to  the  growers  or 
consumers  of  said  supplies  or  to  associations  of  said  growers  and  con- 
sumers shall  not  be  deemed  'For  Hire'  vehicles  within  the  terms  of  this 
Act." 

Honorable  George  Couper  Gibbs,  as  Attorney  General,  rendered  an 
opinion  on  October  20,  1937,  in  which,  after  quoting  Sections  1280  and 
1285,  supra,  he  said: 

"It  may  readily  be  seen  that  the  last  statutory  provision  hereinabove 
set  forth  merely  enlarges  the  exemption  provided  for  in  the  first  statutory 
provision.  In  view  of  the  fact  that  the  last  statutory  provision  was 
enacted  by  the  Legislature  of  1933  and  the  first  statutory  provision  was 
enacted  by  the  Legislature  of  1925,  the  provision  last  above  set  forth 
mi^t,  in  the  event  of  a  conflict  between  the  two,  prevail. 

"It  is  therefore  my  opinion  that  under  that  portion  of  Section  1285, 
CtTmpiled  General  Laws,  Supplement,  it  is  not  necessary  for  one  trans- 
porting citrus  fruits,  which  are  certainly  agricultural  or  horticultural 
products,  to  register  the  vehicles  so  used  as  'For  Hire'  vehicles." 

Since  the  opinion  last  aforesaid  was  rendered,  the  Supreme  Court  of 
Florida,  in  the  case  of  State  ex  rel,  Sanders  vs.  Ramsey,  189  So.  39,  has 
had  occasion  to  consider  Section  1285,  supra.  The  pertinent  facts  in 
that  case  were  as  follows: 

The  petitioner  was  transporting  unshelled  peanuts  from  Pond  Brothers 
Peanut  Company,  Inc.,  brokers  and  dealers  In  peanuts,  Suffolk,  Virginia, 
to  Bonacker  Brothers,  Inc.,  general  wholesale  produce  dealers  and  dis- 
tributers at  Tampa,  Florida,  in  a  motor  vehicle  and  without  a  certificate 
of  public  convenience  and  necessity,  although  the  tractor  and  semi- 
trailer bore  Florida  license  plates.  The  petitioner  in  that  case  reasoned 
that,  in  view  of  the  provisions  of  Section  1285,  supra,  he  was  not  operat- 
ing a  vehicle  for  hire.    The  Supreme  Court,  however,  said: 

"(2)  The  exception  in  the  next  quoted  act  rsec.  1285,  CG.L,.  Perm. 
Supp.)  is  that  vehicles  used  in  carrying  agricultural  products  or  supplies 
direct  to  consumers  or  associations  of  growers  and  tonsmners  shall  not 
be  considered  as  used  for  hire.  Again,  the  record  of  a  carriage  of  peanuts 
from  a  company  in  Virginia  to  a  company  in  Tampa  seems  to  fail  utterly 
in  bestowing  upon  petitioner  the  benefit  of  this  provision,  wiiich  it  is 
arKued  places  the  petitioner's  vehicle  in  the  class  of  those  not  used  'for 
hire,'  hence  not  required  to  have  a  certificate  because  of  Section  30  of 
Chapter  14764,  supra." 

Therefore,  in  view  of  the  Supreme  Court  decision  aforesaid,  you  may 
properly  require  the  owner  erf  the  truck  mentioned  in  your  communi- 
cation dated  September  2,  1941,  to  procure  a  "for  hire"  license  for  the 
truck  or  trucks  engaged  in  the  business  described  in  said  communication. 

LICENSES 

April  22,  1941.— 041-220. 

FOR  HIRE"— PRIVATE  CARRIERS 

QUESTION:  Is  it  necessary  for  a  private  carrier  delivering  freight  to 
procure  a  "For  Hire"  tag  for  motor  vehicles  that  are  crperated  solely 
within  the  limits  of  a  municipal  corporation? 

To  Hon.  Henry  J.  Drtggers,  Motor  Vehicle  Commissioner: 

Section  1285  Compiled  General  Laws  of  Florida,  Permanent  Supple- 
ment, p.  538,  in  part  provides  as  follows: 
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"...  When  freight  or  passengers  are  transported  in  a  motor  vehicle 
for  compensation,  outside  the  limits  of  any  municipal  corporation  in  this 
State,  or  when  freight  is  transported  in  a  motor  vehicle  and  the  freight 
transported  is  not  owned  exclusively  by  the  person,  association,  firm  or 
corporation  owning  such  vehicle,  so  that  there  is  identity  of  ownership 
between  the  vehicle  and  the  goods,  such  transportation  shall  be  deemed 
■for  hire.'  ...» 

The  provisitTns  of  law  hereinabove  set  forth  clearly  indicate  that 
"for  hire"  transportation  includes  transportation  of  freight  or  passengers 
for  compensation  outside  the  Umits  of  any  municipal  corporation  in  this 
State,  CT  transportation  of  freight  in  vehicles  owned  by  persons  other 
than  the  owners  of  the  freight.  The  word  "or"  appearing  In  the  statute 
separates  the  statute  In  two  Independent  parts.  The  latter  portion  of 
the  statute  does  not  deflne  any  territorial  limitation,  and,  therefore, 
would  Include  motor  vehicles  used  fen-  such  purpose  wherever  operated. 

It  is.  therefore,  my  opinion  that  a  "For  Hire"  tag  is  necessary  upon 
motor  vehicles  engaged  in  the  transportation  of  freight  owned  by  per- 
sons other  than  the  CTwners  of  the  freight  even  though  the  motor  vehicles 
be  operated  entirely  within  the  limits  of  a  municipal  corjsoration. 

LICENSES 

April  22,    1941.— 041-214. 

"FOR  HIRE"— PRIVATE  CARRIERS 

QUESTION:  Certain  certified  carriers  deliver  merchandise  to  local 
places  of  business,  and  the  owner  or  proprietor  of  such  local  place  of 
business,  under  contract  with  the  certified  carrier,  completes  such  deliv- 
ery for  a  consideration,  to  the  consignee  of  said  merchandise.  Are  such 
owners  or  proprietors  of  the  motor  vehicles,  in  view  of  the  above,  required 
to  purchase  "For  Hiire"  plates? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Com.missUmer : 

Section  1285  Compiled  General  Laws  of  Florida,  Permanent  Supple- 
ment p.  538,  provides  in  part  as  follows; 

"...  When  freight  or  passengers  are  transported  in  a  motor  vehicle 
for  compensation,  outside  the  limits  of  any  municipal  corporation  in 
this  State,  or  when  freight  is  transported  in  a  motor  vehicle  and  the 
freight  transported  is  not  owned  exclusivelj-  by  the  person,  association, 
firm  or  corporation  awning  such  vehicle,  so  that  there  is  identity  of 
ownership  between  the  vehicle  and  the  goods,  such  transportation  shall 
be  deemed  'for  hire.'  .  .  ." 

It  Is  my  opinion  that  under  said  circumstances,  the  transporting 
comes  within  the  provisions  of  the  law  hereinabove  set  forth.  The  statute 
clearly  contemplates  the  transporting  of  freight  for  a  consideration, 
when  such  freight  is  not  owned  exclusively  by  the  owner  of  the  motor 
vehicle  used.  The  owners  of  the  motor  vehicle  are  not  the  consignees 
of  the  freight,  and  would,  therefore,  pursuant  to  the  provisions  of  this 
law,  be  required  to  purchase  "For  Hire"  plates. 

LICENSES 

May  22,  1941.— 041-283. 

"FOR  HIRE'— PRIVATE  CARRIERS 

QUESTION;  Where  private  individuals  have  contracted  directly  with 
the  post  office  authorities  to  transport  mail  for  the  post  office  in  trucks 
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not  owned  by  the  United  States  government,  but  belonging  to  the  operator, 
are  such  operators  required  to  purchase  "For  Hire"  tags? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Cofnmissioner: 

Section  1285  Ccpmpiled  General  Laws  of  Florida,  Permanent  Supple- 
ment, page  538.  provides  in  part  as  follows: 

"...  "When  freight  or  passengers  are  transported  in  a  motor  vehicle 

for  compensation,  outside  the  limits  of  any  municipal  corporation  in 
this  State,  or  when  freight  is  transported  in  a  motor  vehicle  and  the 
freight  transported  is  not  owned  exclusively  by  the  person,  association, 
firm  or  corporation  owning  such  vehicle,  so  that  there  is  identity  of  own- 
ership tietween  the  vehicle  and  the  goods,  such  transpcrtation  shall  be 
deemed  'for  hire.'  .  .  ." 

Paragraph  13  of  Section  1285  Compiled  General  Laws  of  Florida. 
Permanent  Sui^lement,  page  541,  provides  as  follows: 

"This  Chapter  shall  not  apply  to  any  motor  vehicle,  trailer,  or  semi- 
trailer, owned  and  operated   by  the  Federal  Government.  .  .  ." 

Paragraph  14  of  Section  1285  Compiled  General  Laws  of  Florida, 
Permanent  Supplement,  page  542,  provides  as  follows: 

"The  State  motor  vehicle  commissioner  shall  have  authority  to  de- 
termine the  classification  of.  and  the  amount  of  tax  due  on  any  motor 
vehicle  required  to  be  registered  under  the  laws  of  Florida,  and  shall 
have  authority  and  power  to  fix,  determine  and  assess  the  amount  of 
registration  or  reregistration  fees  and  taxes  to  be  paid  for  registration, 
reregistration  and  license  thereof  and  his  determination  when  made 
and  certified  to  in  writing  shall  be  prima  facie  evidence  Oi'  the  validity, 
regularity  and  propriety  thereof  and  of  the  liability  of  the  motor  vehicles 
involved  therein  to  classification  and  tax  so  determined,  fixed  and  as- 
sessed. No  such  determination  when  made  by  the  State  motor  vehicle 
commissioner  shall  be  disregarded  or  set  aside  in  any  court,  except  when 
clearly  showTi  to  be  im warranted  in  law  or  in  fact." 

The  Federal  gm-emment  pays  private  contract  carriers  for  trans- 
porting of  mail  according  to  the  volume  of  mail  carried.  The  trucks  are 
registered  in  the  names  of  the  owners  and  operators,  and  the  vehicle  in 
question  are  susceptible  of  being  xised  for  other  than  government  busi- 
ness. Our  statute  contemplates  the  transporting  of  freight  for  a  con- 
sideration when  such  freight  is  not  owned  exclusively  by  the  owner  of 
the  motor  vehicle  iised,  which  appears  to  be  the  present  situation. 

Our  statute  pro\'ides  that  this  law  should  not  apply  when  the  motor 
vehicle  is  owned  and  operated  by  the  Federal  government.  The  motor 
vehicles  in  question  are  neither  owned  nor  operated  by  the  government. 
The  imposition  of  a  "For  Hire"  license  upon  such  motor  vehicles  does 
not  amount  to  an  encroachment  upon  the  sovereignty  of  the  Federal 
government.  The  State  of  Florida  possesses  the  right  to  make  a  charge 
for  the  road  facilities  which  it  furnishes,  and  as  to  private  contract 
carriers  of  United  States  mail,  a  "For  Hire"  license  does  not  challenge 
the  supremacy  of  the  Federal  government  and  does  not  deprive  Congress 
of  the  power  to  supplement  State  regulated  laws  with  respect  to  the 
use  of  post  roads.  The  contract  carriers  are  subject  to  State  control  as 
to  the  method  by  which  they  shall  perform  such  services  in  our  State. 

In  my  opinion,  a  private  contract  carrier  holding  a  contract  with 
the  United  States  government  for  the  transportation  of  mail  for  com- 
pensation, may  properly  be  required  to  secure  a  "For  Hire"  license  for 
his  motor  vehicle  tised  in  such  transportation. 
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October  15,  1941.— 041-675. 

MAINTENANCE  TAGS — TRACTORS  AND  TRAILERS 

QUESTION:  Does  Chapter  20210.  Acts  of  1941.  contemplate  that 
a  maintenance  tag  should  be  placed  on  both  units  of  tractor  and  trailer 
combination? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Section  1  of  this  Act,  among  other  things,  provides  that  no  mot<n' 
vehicle,  or  aymbination  of  vehicles  shall  be  operated  on  a,  public  high- 
way in  this  State  with  a  gross  weight,  including  the  weight  of  such  vehicle 
or  vehicle,  in  excess  of  40,000  pounds. 

Section  7  of  this  Act,  as  amended  by  Chapter  20919,  Laws  of  Florida. 
Acts  of  1941,  is  as  follows: 

"After  the  first  day  of  July,  A.  D.  1939,  it  shaU  be  unlawful  to 
opera t«  upon  the  highways  of  tlits  State,  a  truck,  the  gross  weight  of 
which  shall  exceed  18,000  pounds,  or  a  tractor  and  semi- trailer  com- 
bination, as  hereinabove  described,  the  gross  weight  of  which  shall 
exceed  34.000  pounds,  without  first  having  purchased  from  the  Staie 
Motor  Vehicle  Commissioner  and  affixed  to  said  motor  vehicle.  In  addi- 
tion to  any  other  license  plate  or  tag  which  its  owner  or  operator  may 
be  required  to  purchase  by  the  statutes  of  Florida,  a  license  plate  (tt  tag 
to  be  known  as  a  Maintenance  Tag. 

"Before  operating  any  motor  vehicle  which  shall  exceed  the  gross 
weights  above  set  forth  in  this  section,  its  owner  or  operator  shall  apply 
to  the  State  Motor  Vehicle  Commissioner  of  Florida  for  a  Maintenance 
Tag  therefor,  and  shall  register  with  him  a  description  of  the  motor 
vehicle  on  which  said  Maintenance  Tag  shall  be  placed,  in  the  same 
manner  as  is  provided  for  in  registering  motor  vehicles  prior  to  the 
purchase  of  license  plates  or  tags  by  the  laws  in  force  in  this  State.  .  .  ." 

It  is  my  opinion  that  the  "motor  vehicle"  referred  to  above,  means 
any  combination  of  vehicles,  including  a  tractor  and  trailer  which  exceeds 
the  gross  weight  set  forth.  For  the  purposes  of  this  Act,  I  believe  the 
tractor  and  trailer  should  be  considered  as  a  single  unit  and  the  main- 
tenance tag  affixed  to  the  tractor. 

UCENSES 

June  25,  1341.— 041-324. 

MOTOR   VEHICLES— CLASSIFICATION 

QUESTION:  What  tag  is  required  to  be  purchased  by  individuals 
who  operate  privately  tagged  pick-up  trucks,  stake-body  trucks,  coaches 
and  trucks  with  improvised  bodies,  for  transportation  of  passengers? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Section  1285  Compiled  General  Laws  of  Florida.  Permanent  Supple- 
ment, Volume  1,  pages  536  and  537,  provides  in  part  that  "C"  Series  tags 
are  required  on  such  vehicles.  The  charges  for  "C"  Series  tags  are  at 
the  rate  of  $1.50  per  cwt.  and  $10.00  for  each  passenger,  if  the  vehicle 
carries  more  than  seven  passengers. 
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March  22,   194L— 041-145. 

NON-RESIDENT  DEALERS— BONDS-SURETY 

QUESTION:  Does  invalidation  of  portion  of  Section  1,  Chapter 
18032,  Laws  of  1937,  apply  to  Section  2  of  same  Act? 

To  Han.  Henry  J.  Driggers,  Motor  Vehicle  CommissioneT  : 

Please  be  advised  that  the  order  of  the  Federal  Court  in  the  case 
of  Wm.  B.  Patterson  vs.  D,  W.  Plnley,  was  as  follows: 

"It  is  ordered  and  decreed  that  the  defendant,  D,  W,  Finley,  be  and 
he  is  hereby  permanently  enjoined  from  requiring  the  execution  of  the 
surety  bond  as  provided  for  by  Chapter  18032,  Acts  of  Florida,  1937," 

Section  5  of  Chapter  18032,  Laws  of  1937,  provides  as  follows: 

■'If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall  for 
any  reason  be  adjudged  by  any  court  of  competent  jurisdiction  to  be 
invalid,  such  judgment  shall  not  affect,  impair  or  Invalidate  the  re- 
mainder of  this  Act,  but  shall  be  confined  in  its  operation  ot  the  clause, 
sentence,  paragraph,  or  part  thereof,  directly  Involved  in  the  contro- 
versy in  which  such  judgment  shall  have  been  rendered." 

Section  5  specifically  provides  that  the  invalidation  of  any  portion 
of  this  Act  shall  not  affect  or  impair  the  remainder  of  the  Act.  The 
order  of  the  Federal  Court  permanently  enjoined  the  execution  and 
delivery  of  a  surety  bond,  as  provided  in  Section  1.  and  that  is  the  only 
portion  of  said  Act  which  has  been  declared  unconstitutional.  The  bal- 
ance of  Section  1,  not  affected  by  this  provision,  would  still  be  the  law 
in  all  cases. 

It  is,  therefore,  my  opinion  that  the  partial  invalidation  of  Section  1 
does  not  apply  or  affect  Section  2  of  this  Act. 

LICENSES 

February  20,    1941. — 041-79. 

NON-RESIDENTS— REGISTRATION 

QUESTION:  Shall  a  non-resident  in  military  service  in  Florida 
who  shall  enter  his  children  to  be  educated  in  the  public  schools  of  the 
State  of  Florida  be  required  to  register  liis  motor  vehicle  in  this  State 
if  such  motor  vehicle  is  to  be  operated  on  the  highways  of  this  State? 

To  Hon,  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Cliapter  19252,  Acts  of  1939,  provides  as  follows: 

"The  provisions  of  law  authorizing  the  operation  of  motor  vehicles 
over  the  highways  of  the  State  of  Florida  by  non-residents  of  this  State. 
when  such  vehicles  shall  be  duly  registered  or  licensed  under  the  laws 
of  some  other  State  or  foreign  country,  shall  not  apply  to  any  non- 
resident who  shall  accept  employment,  or  engage  in  any  trade,  fTrofession 
or  occupation  in  this  State.  In  every  case  where  a  non-resident  shall 
accept,  employment,  or  engage  in  any  trade,  profession  or  occupation  in 
the  State  of  Florida,  or  shall  enter  his  children  to  be  educated  in  the 
public  schools  of  the  State  of  Florida,  such  non-resident  shall  be  required 
to  register  his  motor  vehicles  in  this  State,  if  such  motor  vehicles  are 
proposed  to  be  operated  on  the  highvxiya  of  the  State  of  Florida." 
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Under  a  literal  Interpretation  of  the  above  statutory  provision,  any 
non-resident  who  enters  his  children  in  the  public  schools  to  be  edu- 
cated, would  be  required  to  obtain  a  Florida  license  for  his  automobile. 
When  the  intent  of  the  Legislature  is  clear  and  ascertainable,  and  such 

intent  is  not  consistent  with  the  strict   letter  of  the  statute,  then   the 
Court  will  follow  the  intention  of  the  Legislature,  not  tJie  statute. 

The  following  is  from  the  opinion  of  the  Supreme  Court  of  Florida. 
in  the  case  of  Curray  vs.  Lehman,  47  Su.  18,  headnote  2: 

"The  intention  of  the  Legislature  in  enacting  a  law  is  the  law  Itself. 
and  must  be  enforced  when  ascertained,  although  it  may  not  be  con- 
sistent with  the  strict  letter  of  the  statute.  The  court  will  not  follow 
the  letter  of  the  statute,  when  it  leads  away  from  the  true  intent  and 
purposes  of  the  Legislature  .  .  ." 

The  above  statutory  provision  was  enacted  for  the  purpose  of  re- 
quiring winter  tourists  to  pay  a  license  tax  when  they  enter  their  chil- 
dren in  the  public  schools  of  the  State  of  Florida.  The  emergency  brought 
about  by  our  National  Defense  program  undoubtedly  was  not  considered 
when  this  law  was  enacted.  A  person  in  the  armed  forces  of  this  country 
does  not  come  to  Florida  to  enjoy  the  privileges  of  our  State,  but  only 
because  it  is  necessary  that  he  ^are  the  responsibilities  of  service  In  our 
armed  forces.  T'he  length  of  time  that  he  will  remain  is  indefinite,  de- 
pending upon  the  existence  of  the  present  emergencies  and  requirements 
of  military  service.  In  most  cases  the  military  service  of  a  non-resident 
commenced  before  coming  to  Florida,  and  merely  continues  within  the 
State.  It  is  unlike  the  visit  of  a  non-resident  who  comes  here  to  sojourn, 
and  sends  his  children  to  our  schools. 

Great  care  and  discretion  should  be  exercised  in  enforcing  the  pro- 
visions of  the  statute  above  set  forth.  It  should  be  enforced  in  the  light 
of  the  legislative  intent.  To  enforce  it  in  the  case  of  a  non-resident 
assigned  to  military  service  In  Florida,  would  be  an  over-zealous  enforce- 
ment of  the  strict  letter,  while  overlooking  the  intention  of  the  Legislature. 

It  is,  therefore,  my  opinion  that  when  a  non-resident  is  assigned  to 
miUtary  service  in  Florida,  and  enters  his  children  in  our  public  schools, 
he  would  not  have  to  register  his  motor  vehicle  in  this  State  until  the 
expiration  of  his  home  state  registration. 

LICENSES 

March  5,  1941.— 041-113. 

NON-RESIDENT'S    TRTJCICS— REQUIREMENTS 

QUESTION:  Are  out-of-state  trucks  that  work  entirely  within  the 
limits  of  the  Tallahassee  Air  Base  Government  Field  required  to  have 

Florida  licenses? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Chapter  19252,  Acts  of  1939.  relating  to  the  operation  of  motor 
vehicles  by  non-residents  and  requirements  of  registration,  to  part  pro- 
vides as  follows: 

".  .  .  In  every  case  where  a  non-resident  shall  accept  employment. 
or  engage  in  any  trade,  profession  or  occupation  m  the  State  of  Florida, 
.  .  .  such  non-resident  shall  be  required  to  register  his  motor  vehicles 
In  this  State,  if  such  motor  vehicles  are  proposed  to  be  operated  on  the 
highways  of  the  State  of  Florida." 
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The  above  provision  of  the  statute  would  require  out-of-state  truck 
owners  to  pay  a  license  tax  for  operating  their  motor  vehicles  on  the 
highways  of  the  State  when  they  are  engaged  in  any  occupation  within 
the  State.  They  are  in  competition  with  citizens  of  Florida  and  obtain 
work  that  might  otherwise  be  available  for  residents  of  this  State.  The 
motor  vehicles  in  question  could  not  reach  the  Air  Base  without  travel - 
tag  over  our  public  streets  or  highways.  No  possible  construction  of 
the  provisions  of  our  statutes  could  be  reasonably  made  which  would 
exempt  out-of-state  truck  owners  from  the  payment  of  a  Ucemse  tax, 
where  they  are  engaged  in  trade,  profession  or  occupation  to  the  State 
of  Florida. 

It  is  my  opinion  that  out-of -State  trucks,  even  though  working  en- 
tirely within  the  limits  of  the  Air  Base,  are  required  to  purchase  Florida 
licenses. 

LICENSES 

lifarch  21,  1941. — 041-144. 

OPERATORS— REGISTRATION 

QUESTION:  Crowley's,  Inc.,  a  Florida  corporation,  durtag  four  or 
five  months  of  each  year,  obtains  milk  from  New  York  State  and  hauls 
it  from  that  state.  In  its  own  trucks,  to  various  cities  in  Florida,  namely, 
Jacksonville,  Miami,  Orlando  and  Tampa,  and  on  return  trips  to  New 
York  as  the  trucks  may  make,  hauls  Florida  produce.  This  company 
also  does  business  in  New  York,  and  during  about  seven  months  in  each 
year  the  trucks  will  Ije  engaged  in  business  in  that  state.  Are  the  trucks 
belonging  to  Crowley's,  Inc.,  and  operating  ta  Florida,  required  to  have 
Florida  registration? 

To  Hon.  Henry  J.  Drtggers,  Motor  Vehicle  Commissioner: 

Section  1281  of  the  Compiled  General  Laws  of  Florida  of  1927, 
states  in  part  as  follows: 

"Every  owner,  or  person  in  charge  of  a  motor  vehicle  or  vehicles. 
trailer,  semi-trailer,  or  motorcycle  side  car,  which  shall  be  operated  or 
driven  upon  the  highways  of  the  State,  or  which  shall  be  matatained 
in  this  state,  shall  for  each  such  vehicle  or  vehicles  so  owned,  cause  to 
be  filed  by  mail  or  otherwise,  in  the  office  of  the  state  Motor  Vehicle 
Ccjmmissioner  of  the  State  of  Florida,  a  certified  application  for  reg- 
istration .  .  ." 

It  is  to  be  noted  that  this  section  has  direct  application  to  motor 
vehicles  that  are  operated  upon  the  highways  of  the  State  of  Florida 
and  owned  by  residents  of  this  State.  It  appears  to  me  that  the  opera- 
tion of  Crowley's  milk  trucks,  for  four  or  five  months  of  each  year,  upon 
the  highways  of  the  State  of  Florida,  such  trucks  being  locally  owned,  as 
Crowley's,  Inc.,  is  a  Florida  corporation,  would  be  required  to  purchase 
Florida  registration  for  each  of  its  trucks  operated  within  the  State  of 
Florida. 

I  note  that  it  had  been  the  former  practice  of  the  Motor  Vehicle 
Commissioner  to  allow  Crowley's,  Inc.,  to  register  half  of  the  trucks 
which  are  pperated  in  Florida  for  this  four  or  five  months  period,  and 
allow  the  other  half  of  the  trucks  to  carry  New  York  license  registration. 
The  basis  for  this  permission  was  predicated  pursuant  to  Chapter  19479, 
Laws  of  1939,  which  was  an  Act  authorizing  the  State  Motor  Veliicle 
Commissioner,  the  State  Road  Department  and  Railroad  Commission  of 
the  State  of  Florida  to  consummate  reciprocal  agreements  with  the 
proper  authorities  of  other  states,  relative  to  the  operation  of  motor 
vehicles  by  non-residents  over  the  highways  of  this  State. 
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It  does  not  appear  to  me  tbat  this  reciprocal  agreement  statute 
would  have  application  to  Crowley's,  Inc.,  because  said  statute  specifi- 
cally relates  to  the  operation  of  motor  vehicles  within  the  State  of 
Florida  by  non-residents.  Crowley's,  Inc.,  being  a  Florida  corporation, 
would  nc7t  be  a  non-resident  within  the  meaning  of  this  statute,  and 
therefore,  whether  or  not  you  have  consummated  a  reciprocal  agreement 
with  the  State  of  New  York,  I  believe  that  its  application  should  not 
be  extended  to  Crowley's,  Inc.,  a  Florida  corporation. 

It  is,  therefore,  my  opinion  that  Crowley's,  Inc.,  a  Florida  corpora- 
tion, is  required  to  secure  separate  registration  for  each  of  Its  tr\icks 
operated  in  the  State  of  Florida. 

UCEKSES 

November  20.  1942.— 042-531. 

OPERATORS— RBOISTRAnON 

QUESTION:  Is  a  motor  vehicle  operated  on  the  highways  of 
Florida  required  to  be  registered  regardless  of  whether  it  Is  operated  by 
the  true  owner  or  otherwise? 

To  Han.  Henry  J.  Driggera,  Motor  Vehicle  Commissifmer: 

Section  320.01  <3)  Florida  Statutes,  1941  defines  "owner"  as  follows: 

"  "Owner'  includes  any  person,  firm,  corporation,  or  association  con- 
trolling any  motor  vehicle  by  right  of  purchase,  gift,  lease  or  otherwise." 

Section  320.02,  Florida  Statutes,  1941,  providing  for  registration  of 
motor  vehicles,  provides  as  follows: 

"Every  owner,  or  person  in  charge  of  a  motor  vehicle,  trailer,  semi- 
trailer, or  motorcycle  sidecar,  which  shall  be  operated  or  driven  upon 
the  highways  of  the  state,  or  which  shall  be  maintained  In  this  state, 
shall  for  each  such  vehicle  so  owned,  cause  to  be  filed  by  mail  or  other- 
wise, in  the  office  of  the  state  motor  vehicle  commissioner  of  the  State 
of  Florida,  a  certified  application  for  registration  of  same  on  a  btai^ 
to  be  furnished  for  that  purpose,  containing:  .  .  ." 

The  above  sections  require  all  vehicles  operated  or  driven  on  the 
highways  of  the  State  of  Florida  to  be  registered  regardless  of  whether 
they  are  operated  by  the  true  owner  or  otherwise. 

The  State  has  a  right  to  license  motor  vehicles  whether  owned  by 
residents  or  non-residents  and  one  claiming  exemption  must  dearly 
show  his  right  thereto  which  must  be  strictly  construed  against  him 
ana  in  favor  of  the  public.  See  Harper  vs.  England,  168  So.  403.  Such 
motor  vehicle,  therefore,  must  be  registered  in  Florida  and  pay  llcei^e 
tax  except  in  cases  specifically  exempt  by  law. 

A  Florida  resident  operating  a  motor  vehicle  of  a  non-resident  Cnot 
employed  by  non-resident)  bearing  a  foreign  tag  can  only  base  his 
refusal  to  comply  with  Florida  registration  laws  on  Section  320.37  of 
the  Florida  Statutes  of   1941,  which  provides: 

"REGISTRATION  NOT  TO  APPLY  TO  NON-RESIDENTS.— The 
provisions  of  this  chapter  relative  to  registration  and  display  of  license 
number  plates  shall  not  apply  to  a  motor  vehicle  owned  by  a  non-resi- 
dent of  this  state,  other  than  a  foreign  corporation  doing  business  in 
this  state;  provided,  that  the  owner  thereof  shall  have  complied  with 
the  provisions  of  the  law  of  the  foreign  country,  state,  territory  or  federal 
district  C7f  lais  residence,  relative  to  motor  vehicles  and  the  operation 
thereof,   and    shall   conspicuously    display   his   registration    number    as 


400  BIENNIAL  REPORT  OP  T3E  ATTORNEY  GENERAL 


MOTOR   VEHICI-ES— Licenses 

required  thereby;  but  such  exemption  shall  not  apply  to  motor  vehicles 
operated  for  hire." 

As  defined  in  Section  320.02,  cited  above,  for  the  purpose  of  regis- 
tration and  license  the  word  mimer  does  not  merely  include  possessor 
ot  legal  title,  but  it  also  includes  any  person  controlling  any  motor  vehicle 
by  right  of  purchase ,  gift,  or  otherwise.  The  resident  of  this  State  who 
assumes  control  and  custody  of  a  mcTtor  vehicle  of  a  non-resident  cannot 
operate  such  motor  vehicle  without  Florida  registration  and  license  and 
such  resident  is  not  excepted  under  Section  320.37,  Florida  Statutes,  1941. 
Such  operator  has  the  right  to  apply  for  registration  and  license  showing 
the  ownership  thereof  in  the  name  of  the  true  owner,  with  himself  as 
lessee  or  bailee,  or  otherwise. 

This  conclusion  reached  in  this  opinion  reaffirms  opinion  cf  At- 
torney General  of  October  10.  1929,  found  in  Biennial  Report  for  1929- 
1930.  on  the  same  subject. 

LICENSES 

June  10,  1941.— 041-323. 

PLATES— EXCHANGE   IN    SERIES— ENFORCEMENT 

QUESTION:  Does  the  Motor  Vehicle  Commissioner  have  the  au- 
thority to  enforce  the  exchange  of  license  tags  where  a  tag  of  the  plain 
series,  priced  at  $10.00,  is  sold  for  a  vehicle  which  is  later  found  to  be 
in  the  weight  class  that  places  the  vehicle  in  the  "D"  series,  priced  at 
$15.00,  and  what  court  action  would  be  proper  in  a  case  charging  the 
use  of  an  improper  license  plate? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Sub-section  (15)  of  Section  3  of  Chapter  16085,  Laws  of  Florida, 
Acts  of  1933,  provides  in  part  as  fallows: 

"It  shall  be  unlawful  for  any  person  to  operate  on  or  over  the 
highways  of  this  state  or  on  any  road  or  street,  therein  any  motor  vehicle 
which,  at  the  time  of  such  operation,  shall  not  have  affixed  thereto  front 
side  out  and  top  of  tag  up  the  -proper  license  plate  or  tag  issued  by  the 
State  Motor  Vehicle  Commissioner  showing  payment  of  the  registration 
or  re -registration  fee  and  taxes  provided  by  this  Section,  and  every  person 
so  offending  against  the  provisions  of  this  Section,  whether  the  owner 
or  having  any  interest  in  the  motor  vehicle  involved  or  not,  shall  be 
deemed  guilty  of  a  misdemeanor  and  punished  by  a  fine  not  exceeding 
Five  Hundred  Dollars  ($500.00)  or  by  imprisonment  in  the  comity  iaU 
not  exceeding  six  months.  Each  separate  day  of  operation  in  violation 
of  the  provisions  of  this  Section  shall  be  considered  as  a  separate  and 
distinct  offense.  ..." 

You  will  note  that  this  section  of  our  laws  renders  it  unlawful  for 
anyone  to  operate  a  motor  vehicle  upon  the  highways  of  this  State  with- 
out a  proper  license  plate  or  tag,  and  imposes  a  penalty  for  violation 
thereof.  Even  though  they  originally  purchased  plain  series  tags  in  good 
faith,  at  the  same  time  the  law  does  not  permit  them  to  profit  because 
of  a  mistake  as  to  the  weight  of  their  automobile.  I  believe  the  word 
"proper  license  plate"  means  exactly  that,  and  notwithstanding  the 
mistake,  they  must  comply  with  the  provisions  of  our  law  and  exchange 
the  plain  series  plate  for  the  "D"  series,  and  pay  the  increased  fee. 

It  is.  therefore,  my  opinion  that  you  would  have  authority  to  enforce 
the  exchange  of  plates,  and  you  could  cause  to  be  instituted  criminal 
prosecution  as  provided  in  the  sections  of  our  law  stated  hereinabove. 
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June  18.  1942.— 042-295. 

PLATES   EXCHANGED— SERVICE   CHARGE 

QUESTION:  When  a  passenger  cftr  for  private  use  Is  put  Into  for- 
hlre  service,  or  a  piissenger  car  is  converted  into  a  truck,  the  Tag  Agent 
performing  the  same  service  in  Issuing  a  tax  in  exchange  for  another 
as  in  the  initial  registration,  is  he  entitled  to  a  service  charge  of  25c? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissions: 

Section  1281  Compiled  General  Laws  of  Florida,  1927.  Permanent 
Supplement,  provides  for  a  service  charge  of  25c  for  each  application  for 

a  license  tag  which  is  handled  bjr  the  Tax  Collector. 

When  the  character  of  use  of  an  automobile  is  changed  and  a  new 
or  different  tag  is  required.  It  Is  necessary  that  a  new  application  be 
made  for  such  new  tag.  and  the  Tax  Collector  is  required  to  perform 
the  same  service  in  connection  therewith  as  he  performed  in  connection 
with  the  original  application  for  a  license  tag. 

It  is  therefore  my  opinion  that  the  service  charge  of  25c  should 
t>e  charged  by  the  Tax  Collector  for  tiandling  the  application  for  the 
new  tag. 

LICENSES 

November  18,   1941—041-653. 

RECIPROCAL   AGREEMENTS — CONSUMMATION 

QUESTION:  Has  the  Motor  Vehicle  Commissioner  authority  to 
consummate  reciprocal  agreements  with  Georgia  and  Virginia  concern- 
ing maintenance  tax  on  motor  vehicles  provided  for  in  Chapter  20210, 
Acts  of  1941? 

To  Hon.  Henry  J.  Driagers,  Motor  Vehicle  Commissioner: 

Under  the  provisions  of  Clmpter  19479,  I^ws  of  Florida.  Acts  of 
1939,  the  Motor  Vehicle  Commission,  The  State  Road  Department  and 
The  Railroad  Commission  are  authorized  to  consummate  Reciprocal 
Agreements  with  other  states  granting  motor  vehicles  of  such  other 
Btates  such  privileges  and  exemptions  in  the  operation  of  such  vehicles 
In  this  State  as  residents  of  this  State  may  have  and  enjoy  In  the  op- 
eration of  their  motor  vehicles  in  such  other  states. 

Therefore,  this  Act  Is  ample  authority  for  you,  together  with  The 
State  Road  Department  and  The  Railroad  Commission,  with  the  ap- 
proval of  the  Governor,  to  extend  the  provisions  of  tht>  existing  Recip- 
rocal Agreements  between  the  State  of  Florida  and  the  State  of  Georgia, 
and  between  the  State  of  Florida  and  the  State  of  Virginia,  to  Include 
the  maintenance  tax  requirement  of  Chapter  20210.  Laws  of  Florida, 
Acts  of  1941,  provided,  of  course,  that  these  Reciprocal  Agreements 
require  the  observance  of  the  maximum  weight,  height,  width  and 
length  provisions  of  the  Laws  of  Florida. 

LICENSES 

February  20.  1941.— 041-76. 

ROAD   WEIGHT— CHARGE 

QUESTIONS:  (1)  Is  a  cement  mixer  which  can  be  used  on  or  off 
the  body  or  chassis  of  a  truck,  part  of  the  truck  or  load? 
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(2)  Should  a  license  be  charged  for  Jactory  shipping  weight  or 
road  weight? 

(3>  Is  the  weight  of  accessories  attached  to  cars  put  of  the  road 
weight  of  such  motor  vehicle? 

iTo  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

(V  We  understand  the  cement  mixer  you  refer  to  is  one  which  has 
a  revoluble  drum  adapted  to  receive  material  at  one  end  and  discharge 
it  at  the  other,  A  common  type  of  cement  mixer  is  a  four-wheel  vehicle 
coupled  to  or  drawn  by  &  motor  vehicle,  or,  in  the  alternative,  it  can  be 
placed  on  a  truck  and  transported  from  place  to  place.  Another  Is  a 
mixer  which  is  specially  built  on  a  truck  manufactured  for  that  purpose. 

It  is  my  opinion  that  if  the  mixer  is  used  on  the  body  of  the  truck 
for  the  purpose  of  mixing  the  material,  then  even  though  it  be  portable 
and  can  be  placed  on  wheels,  the  weight  should  be  added  to  the  truck 
weight.  If  the  cement  mixer  is  specially  built  and  part  of  the  truck. 
and  performs  its  function  wtiile  on  the  truck,  then  the  weight  of  the 
mixer  should  be  added  to  the  weight  of  the  truck.  In  the  event  tio  mixing 
is  performed  on  the  truck,  then  the  weight  of  the  mixer  becomes  part 
of  the  load. 

(2)  It  is  my  opinion  that  the  license  should  be  ctiarged  for  actual 
road  weight,  and  not  factory  shipping  weight.  The  weight  usually  given 
by  the  manufacturer  includes  the  weight  of  the  chassis  and  cab  attached 
thereto.  Frequently  the  owner  of  a  truck  adds  a  body,  which  Increases 
the  gross  weight  of  the  motor  vehicle.  If  the  license  is  to  be  charged 
for  factory  shipping  weight,  then  a  manufacturer  or  purchaser  could  very 
easily  evade  the  spirit  and  manifest  purpose  of  the  Mcjtor  Vehicle  law. 
A  purchaser  could  buy  a  truck  composed  of  a  chassis  and  cab,  and  the 
following  week  buy  a  body  for  the  same  truck,  which  he  would  attach 
thereto.  In  such  event,  the  factory  weight  of  the  chassis  and  cab  would 
be  less  than  the  actual  road  weight  of  the  truck. 

The  Motor  Vehicle  License  fee  should  be  based  upon  the  actual  road 
weight  of  a  fully  equipped  motor  veliicle. 

The  Supreme  Court  of  Ohio  has  defined  "Weight  of  motor  vehicle" 
in  the  case  of  State,  ex  rel.  Bennett  vs.  Daily,  State  Registrar  of  Motor 

Vehicles,  et  al,  190  N.E.  148,  in  part  as  follows: 

"  'Weight  of  motor  vehicle'  for  purpose  of  determining  license  fee 
held  weight  after  addition  to  truck  of  body  equipment,  though  manu- 
facturer sold  merely  chassis  and  cab  and  represented  weight  thereof  as 
'flilly  equipped.*" 

(3)  If  the  accessories  are  attached  to  the  car  and  added  to  the 
road  weight,  then  the  additional  accessory  weight  should  be  included  in 
the  road  weight  as  part  of  a  fully  equipped  motor  vehicle. 

LICENSES 

May  8,  1941.— 041-244. 

ROAD    WEIGHT — CLASSIFICATION 

QUESTION:  Is  the  weight  of  weU  drilling  machinery  affixed  to  a 
truck  to  be  added  to  the  net  weight  of  a  motor  vehicle  for  the  purpose 
of  determining  license  tax  classiflcation? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commissioner: 

Section  1285  Compiled  General  laws  ClOll)  provides  a  sliding  scale 
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of  registration  fees  for  trucks,  the  fees  depending  upon  the  net  weight  of 
the  vehicles.   Net  weight  has  beea  defined  In  said  law  as  follows: 

"Net  weight  shall  be  constnud  to  be  the  actual  scale  weight  with 
complete  catal<%  equipment." 

This  definition  appears  to  me  to  clearly  define  the  weight  upon 
which  the  registration  fee  shall  be  based.  It  means  the  weight  of  the 
truck,  including  the  cab.  chassis  and  body. 

I  do  not  believe  that  the  well  drilling  machinery  may  be  considered 
as  part  of  the  body  of  the  truck.  It  would  be  part  of  the  load.  The 
reason  that  the  tax  imposed  upon  vehicles  Is  graduated  and  increases 
with  the  weight  of  the  vehicles  is  no  doubt  due  to  the  lielief  of  our  Leg- 
islature that  the  damage  done  to  the  highways  Increase  In  proportion 
to  the  weight  of  the  vehicle  and  the  load.  The  increased  ^x  is  the 
compensation  for  the  use  Of  the  highways.  However,  the  Legislature 
must  obviously  have  taken  into  consideration,  when  classifying  the  license 
tax,  that  the  vehicles  involved  would  necessarily  carry  a  load  based  upon 
the  capacity  and  weight  of  the  truck.  The  trucks  in  question  carry  no 
load  except  the  well  drilling  machinery,  which  can  be  removed  if 
necessary. 

It  is,  therefore,  my  opinion  that  the  well  drilling  machinery  should 
be  considered  as  part  of  the  load,  and  not  included  as  part  of  the  net 
weight  upon  which  the  license  tax  Is  based.  Your  registration  fee  should 
be  based  upon  the  weight  of  the  truck,  including  the  cab.  chassis  and 
body  of  the  motor  vehicle. 

UCENSES 

June  25,  1941.— 041-347. 

SALES— RUIiES   AND  ElEGULATIONS 

QUESTION:  Is  it  mandatory  on  the  Motor  Vehicle  Department  to 
issue  and  deliver  license  p^tes? 

To  Hon.  Henn/  J.  Driffgers,  Motor  Vehicle  Com.missloneT : 

Chapter  16085,  Laws  of  Florida,  Acts  of  1933  Section  1281  Compiled 
General  Laws  of  Florida  for  1927,  Permanent  Supplement,  Vol.  1,  page 
531,  provides  that  the  Tax  Collectors  in  the  several  counties  of  the  State 
of  Florida  shall  deliver  license  plates  to  applicants,  subject  to  the  re- 
quirements of  law,  and  In  accordance  with  rules  and  regulations  to  be 
prescribed  with  reference  thereto  by  the  State  Motor  Vehicle  Com- 
missioner. 

Under  this  statute  you  do  not  have  the  authority  to  refuse  to  Issue 
license  tags  from  your  office,  and  if  requested  for  a  tag  by  an  automobile 
owner  anywhere  In  the  State,  such  tag  would  necessarily  have  to  Issue. 
However,  it  is  my  opmion  that  you  may  issue  rules  and  regulations  ap- 
plicable to  automobile  tag  distribution,  which  will  specify  a  requirement 
for  residents  of  counties  to  obtain  their  tags  from  the  own  Tax  Collec- 
tors. This  can  only  be  a  persuasive  regulation,  and  cannot  be  enforced 
mandatorily. 

Should  you  make  such  a  regulation,  you  should  also,  in  my  opinion. 
make  exceptions  therein  for  persons  out  of  the  State,  who  desire  for 
convenience  to  get  their  license  tags  direct  from  the  Motor  Vehicle  Com- 
missioner's ofiice:  for  persons  who  want  a  tag  of  a  certam  county  and 
who  at  the  time  of  purchase  might  not  be  In  that  county:  and  for  per- 
sons who  would  find  it  more  convenient  to  get  their  tags  from  the 
Commissioner. 
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October  14,  1941. — 041-574. 

SCHOOL    BUSES— CLASSIFICATION 

QUESTION:  (1)  Is  the  Motor  Vehicle  Commissioner  required  to 
issue  tags  on  vehicles  used  exclusively  la  transporting  pupils  for  flat 
sum  of  $25.00  under  Chapter  20310,  Acts  of  1941? 

<2)  Can  private  tag  be  used  for  vehicle  not  used  exclusively  In 
transporting  pupils? 

(3)  Is  there  a  distinction  between  vehicles  used  for  private  as  well 
as  public  schools? 

To  Hem.  Henry  J.  DHogers,  Motor  Vehicle  Commissioner: 

(1)  Vou  are  required  under  the  provisions  of  this  Act  to  issue  K 
Series  tags  to  vehicles  used  exclusively  for  the  ptu^ose  of  transporting 
pupils  to  and  from  school  for  the  sum  of  $25.00  fiat  Instead  of  the  old 
rate  of  60c  per  cwt. 

(2)  Section  1280  Compiled  General  Laws  of  Florida,  1927,  after 
defining  "For  Hire"  adds  this  proviso: 

"Provided  further,  that  motor  vehicles  used  for  transporting  school 
children  to  and  from  school,  under  contract  with  school  officials  shall 
not  be  deemed  to  be  in  use  for  hire." 

The  K  Series  tag  referred  to  in  Chapter  20310,  Acts  of  1941,  applies 
only  to  motor  vehicles  used  exclusively  for  the  transportation  of  pupils 
to  and  from  school.  If.  in  addition  to  this  purpose,  the  motor  vehicle  is 
used  for  the  transportation  of  other  persons  or  property  for  compensa- 
tion, then  it  should  be  required  to  carry  a  "For  Hire"  tag.  If  the  particular 
motor  vehicle  is  used  for  private  purposes  In  addition  to  being  used  for 
the  transportation  of  school  children  to  and  from  school,  under  contract 
urith  school  officials,  then  it  is  my  opinion  that  a  private  tag  would  be 
required.  If  the  transportation  of  school  children  is  not  pursuant  to  a 
contract  with  school  officials  as  contemplated  by  Section  1280,  Compiled 
General  Laws  of  Florida.  1927,  the  facts  in  each  parUcular  case  would 
necessarily  determme  whether  such  transportation  could  be  deemed 
"For  Hire." 

(3)  I  do  not  believe  that  ai^  dlsttoctlon  should  be  drawn  between 
private  schools  and  public  schools. 

LICENSES 

March    31.    1941.— 041-174. 

SECOND-HAND  DEALERS — REGISTRATION   FEES—REFUND 

QUESTION:  Does  the  Motor  Vehicle  Commissioner  have  the  au- 
thority to  refunit  R.  S.  Evans,  Inc.,  Miami,  Florida,  certain  premiums 
paid  by  them  as  "Out  of  Stat«  Dealers  in  Second-hand  Automobiles," 
under  Section  1  of  Chapter  18032,  Laws  of  1937? 

To  Hon.  Henry  J.  Driggers,  Motor  Vehicle  Commisatoner: 

One  of  the  questions  presented  for  determination  is  whether  the 
payment  of  filing  fees  by  R.  S.  Evans,  Inc.  was  voluntarily  or  Involun- 
tarily made.  The  Supreme  Court  of  Florida,  In  St.  Johns  Electric 
Co.  vs.  City  of  St.  Au&vMine,  88  So.  387,  has  declared: 
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"Taxes  are  not  'voluntarily  paid,*  within  the  rule  that  precludes  a 
recovery,  even  if  illegally  exacted,  where  the  failure  to  pay  Is  a  penal 
offense,    and    payment    is   made    to    avoid    proceedings    to    enforce    the 

penalty." 

It  appears  from  an  examination  of  Chapter  18032,  Acts  of  1937.  that 
the  failure  to  pay  filing  fees  for  bonds  is  a  penal  offense.     Section  3 

provides  in  part  as  follows: 

"No  action,  nor  right  of  action  to  recover  any  such  motor  vehicle, 
nor  any  part  of  the  selling  price  thereof,  shall  be  maintained  in  the 
Com-ts  of  this  State  by  any  such  dealer  or  vendor,  his  successors  or 
assigns,  in  any  case  wherein  such  vendor  or  dealer  shall  have  failed  to 
comply  with  the  terms  and  provisions  of  this  Act.  and  in  addition  thereto 
such  vendor  or  dealer,  upon  conviction  for  the  violation  of  any  of  the 
provisions  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor  and  shall 
be  punished  by  a  flne  of  not  less  than  $100.00  and  not  more  than  $500.00 
or  by  Imprisonment  for  not  less  than  thirty  days  nor  more  than  six 
months,  or  by  both  such  fine  and  imprisonment.  .  .  ." 

This  would  Indicate  that  the  payment  of  filing  fees  by  R.  S.  Evans, 
Inc.  was  Involuntary,  as  the  failure  to  pay  subjects  them  to  criminal 
prosecution.  There  is  a  further  question  Involved,  and  that  is  whether 
demand  for  return  of  filing  fees  has  been  seasonably  made.  Section  5 
of  Chapter  11901,  Acts  of  1927.  provides  in  part  as  follows: 

".  .  .  all  moneys  collected  shall  be  paid  over  to  the  Statie  Treasurer 
within  one  week  after  the  correct  amount  due  has  been  ascertained  by 
proper  audit,  which  audit  shall  be  made  semi-montJily  by  competent 
auditors  .  .  ." 

You  have  advised  us  that  all  moneys  paid  by  R.  S.  Evans,  Inc.  have 
been  transferred  to  the  State  Treasurer.  The  Supreme  Court  of  Flcnida 
has  declared  in  Seaboard  Air  Line  Rp.  Co.  vs.  Allen,  ls9  So.  555,  that  any 
action  to  recover  money  illegally  collected  must  be  brought  before  the 
money  has  been  turned  over  to  the  State  or  County  authorities  by  the 
collecting  agent.    Headnote  3  states; 

"The  action  by  the  taxpayer  to  recover  back  taxes  illegally  assessed 
and  collected  must  be  brought  against  the  tax  collector  before  he  tuma 
the  money  collected  over  to  the  state  and  county  authorities." 

It  is  further  stated  (text  558) : 

"...  In  cases  where  the  coLector  acts  under  the  warrant  of  the  as- 
sessor, which  is  the  collector's  authority  for  proceeding  in  the  case,  and 
he  undertakes  the  collection  of  a  tax  on  lands  described  upon  the  tax 
roll,  and  the  tax  is  valid  upon  the  face  of  the  roll,  and  there  is  no  delect 
in  the  collector's  authority,  he  acts  as  an  agent  for  the  county  and  state, 
and  so  long  as  he  holds  this  money  in  his  possession,  or  is  notified  of 
the  claim  before  paying  it  over  to  the  proper  officer,  he  is  liable  as  for 
money  had  and  received  if  the  tax  is  illegal.  See  Craig  vs.  Boone,  146 
Cal.  718.  81  Pac,  22;  Commonwealth  vs.  Baske,  124  Ky.  468.  99  S.  W.  316: 
Cooley  on  Taxation  <3d  Ed.)  1482.  The  payment  of  the  money  over  to 
the  county  and  state  authorities,  however,  before  he  has  any  knowl- 
edge of  the  Illegal  assessment  or  lack  of  his  authority,  relieves  him  from 
UabUity." 

It,  therefore,  appears  that  while  the  payment  was  Involuntary,  de- 
mand was  not  seasonably  made.  The  funds  are  not  hi  your  possession 
or  control,  and  you  do  not  have  the  ability  to  compiy  with  the  demand. 
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It  Is  my  opinion  tiiat  R.  S.  Evans,  Inc.,  ItQBmi,  Is  not  entitled  to 
recover  such  fees  which  it  paid  pursuant  to  the  provisions  of  Section 
1  of  Chapter  18032.  Acts  of  1937. 


LICENSES 


March  e,  1942.— 042-108. 


TRAILERS— TAX 

QUESTION:     Are  trailers  subject  to  ad  valorem  tax? 

To  Hon.  Henry  J.  Driggers.  Motor  VehtcU  Commissioner: 

Section  13.  Article  EX.  at  the  Constitution  of  Florida  is  as  follows: 

"Motor  vehicles,  as  property,  shall  be  subject  to  only  one  form  of 
taxation  which  shall  be  a  license  tax  for  the  operation  of  such  motor 
vehicles,  which  license  tax  shall  be  in  such  amount  and  levied  lor  such 
purpose  as  the  Legislature  may,  by  law,  provide,  and  shall  be  in  lieu  of 
all  ad  valorem  taxes  assessable  against  motor  vehicles  as  personal  prop- 
erty. (Additional  section,  House  Joint  Resolution  753,  Acts  1929;  adopted 
at  general  election,  November  4,  1930.)" 

In  the  case  of  Wood,  et  al.,  vs.  Club  Transportation  Service,  Inc., 
the  Supreme  Court  of  Florida  had  before  it  the  question  of  whether 
"aerocars"  were  within  this  constitutional  exemption  from  ad  valorem 
taxes.  These  particular  "aerocars"  were  two-wheel  trailers  attached  by 
means  of  a  fifth  wheel  arrangement  to  the  rear  end  of  automobiles,  and 
had  been  licensed  under  the  Motor  Vehicle  License  and  Registration 
Laws  and  carried  license  tags. 

In  holding  that  they  were  exempt  from  ad  valorem  taxes  the  Court 
said: 

"The  aerocars  are  obviously  useless  unless  they  become  a  part  of  a 
motor  car  for  the  purpose  of  Increasing  its  capacity  for  passengers  and 
baggage  without  meanwhile  increasing  the  motive  power.  It  would  not 
be  logical  to  conclude  that  the  people  meant  to  relieve  a  car  of  ad  valorem 
taxes  but  to  leave  subject  to  that  burden  a  vehicle  purely  auxiliary  to  It 
and  dependent  upon  it  for  useful  operation.  Although  Section  1280, 
supra,  defines  a  motor  vehicle  as  one  propelled  by  other  than  muscular 
power,  we  cannot  pause  there  and  say  that  a  trailer  not  being  so  pro- 
pelled is  therefore  not  a  motor  vehicle  for  if  It  is  not  a  part  of  the  auto- 
mobile it  is  not  impelled  at  all.  A  study  of  the  Constitution  and  the 
expressions  of  the  legislature  on  the  subject  seasoned  with  a  modicum 
of  common  sense  forces  us  to  the  view  that  the  position  of  the  appellant 
is  not  well  talcen  and  that  the  Chancellor  followed  the  route  of  logic  to  a 
just  decision," 

Wood,  et  al..  vs.  Club  Transportation  Service,  Inc.,  196  So.  843. 

In  view  of  this  language,  I  do  not  beUeve  that  any  distinction  could 
be  made  between  an  "aerocar"  or  two-wheel  traUer  and  a  htTuse  tr^er. 

Therefore,  no  ad  valorem  tax  can  be  imposed  upon  a  house  trailer 
that  has  been  registered  and  a  license  tag  tax  paid  thereon  under  the 
Motor  Vehicle  Registration  and  License  Laws,  as  the  evident  purpose  of 
Section  13,  Article  IX,  of  the  Constitution  of  Florida  was  to  prohibit 
double  taxation. 

However,  in  the  event  a  house  trailer  loses  its  Identity  as  a  "trailer" 
and  is  stored  or  permanently  parked  and  used  as  living  quarters,  it  would 
become  subject  to  ad  valorem  taxes  upon  the  expiration  of  the  license 
tag  tax  which  had  been  paid  thereon. 
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March  25.  1941  .--(Ml -170. 

TRUCKS— REGULATIONS 

QUESTIONS:  (IJ  Is  It  unlawful  for  a  truck  to  be  operated  on  the 
highways  of  Florida  after  dark  when  the  over-all  length  of  truclc  and 
load  does  not  exceed  35  feet? 

(2)  Is  it  necessary  for  trucks  carrying  loads  that  protrude  from 
the  rear  of  the  vehicle  to  have  afQxed  thereto  a  red  flag  <7r  red  tight? 

<3)     When  may  a  driver's  license  be  taken  from  him? 

To  Hen.  T.  T.  Oughterson.  Attorney  at  Law.  Stuart.  Florida: 

My  interpretation  of  paragraph  9  of  Section  1285,  CompUed  General 
Laws  of  Florida,  Permanent  Supplement,  Vol.  1,  is  to  the  effect  that  only 
trucks  having  an  over -all  length  of  35  feet  or  more,  are  restricted  from 
operating  in  the  night  time.  I  do  not  believe  that  it  is  a  violation  of 
the  law  when  a  truck  with  a  smaller  over-all  length  is  operated  on  the 
highways  after  dark.  So  far  as  I  have  been  able  to  ascertain,  this  section 
of  the  statute  has  not  been  construed  by  the  Supreme  Court. 

I  can  find  no  statute  making  it  a  violation  of  law  if  the  motor  ve- 
hicles carrying  loads  that  protrude  from  the  rear  of  same,  do  not  have 
affixed  thereto  a  red  flag  during  the  day  time.  It  is  necessary,  of  course, 
that  the  truck  have  the  red  light  at  night.  However,  no  mention  ts 
made  about  this  concerning  daytime  operation. 

We  do  not  have  any  forms  of  information  covering  violation  of 
motor  vehicle  statute.  We  have  no  occasion  to  prepare  any,  and  usually 
when  a  case  Is  received  by  this  ofQce,  it  is  transferred  to  us  to  handle  it 
In  the  Supreme  Court. 

I  agree  with  your  construction  of  law  concerning  the  picking  up  of 
driver's  license  in  cases  of  driving  whUe  Intoxicated.  Section  38  of 
Chapter  19551,  Laws  of  1939,  which  was  an  Act  creating  the  State  De- 
partment of  Public  Safety,  etc.,  provides  that  there  may  be  a  mandatory 
revocation  of  license  by  the  Department  of  Public  Safety  when  a  con- 
viction has  become  final,  for  the  commission  of  certain  offenses.  Para- 
graph 2  of  said  section  provides  as  one  of  the  offenses  driving  a  motor 
vehicle  while  under  the  influence  of  intoxicating  liquor  or  a  narcotic 
drug.  The  question  arises  when  an  appeal  has  been  taken  from  the  con- 
viction in  the  County  Court  whether,  in  such  event,  it  is  a  final  convic- 
tion within  contemplation  of  said  section.  This  matter  has  not  been 
determined  by  our  courts,  although  yesterday  the  Supreme  Court  granted 
us  a  prohibition  when  we  joined  in  a  suit  where  the  Department  of  Pub- 
lic Safety  had  made  a  mandatory  revocation  of  a  license  for  a  dnmken 
driving  conviction,  and  the  defendant  in  said  case  had  secured  a  super- 
sedeas from  the  Circuit  Court  under  Section  43,  and  the  Court,  In  said 
order,  had  provided  that  the  Department  of  E*ublic  Safety  forthwith 
return  the  license  taken  from  the  defendant.  We  do  not  know  under 
what  theory  the  Supreme  Court  granted  us  the  prohibition.  However,  it 
could  have  been  under  one  of  two  reasons.  In  that  case  the  Court  ex- 
ceeded his  authority,  because  he  ordered  the  return  of  the  license,  when 
the  provisions  of  Section  43  provide  for  a  hearing  within  thirty  days,  and 
at  such  hearing  the  Court  could  determine  whether  the  license  shcTuld 
be  returned.  It  could  have  been  that  the  Court  granted  the  prohibition 
upon  the  theory  that  a  conviction  for  drunken  driving  in  the  County 
Court  made  it  mandatory  upon  the  Department  to  revoke  the  license, 
and,  therefore,  there  could  be  no  appeal  to  the  Circuit  Court,  I  do  not 
believe  at  present  that  it  is  possible  to  take  the  driver's  license  from 
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htm  at  the  time  of  arrest.     I  want  to  call  to  your  attention  Section  39, 
which  is  authority  for  the  Department  to  suspend  a  license. 

What  1  have  said  here  carmot  be  taken  as  an  official  opinion,  be- 
cause under  the  law  this  office  is  only  permitted  to  render  official  opinions 
to  the  Governor  and  members  of  his  Cabinet.  If  there  is  any  further 
information  you  would  desire,  please  do  not  hesitate  to  write  me. 

LICENSES 

May  23.  1941.— 041-284, 

TRUCKS — REGULATIONS 

QUESTION:  Are  the  owners  of  truclES  being  used  entirely  within  the 
Tallahassee  Air  Base  required  to  purchase  a  license  tag?  The  trucks 
are  leased  to  the  United  States  government  under  a  contract  whereby 
the  government  pays  the  contractor  a  certain  amount  each  week  or 
month,  and  at  such  time  as  the  aggregate  amount  paid  totals  a  given 
sum.  which  is  the  value  of  the  truck,  then  title  to  same  would  pass  to 
the  government. 

To  Hon.  Henry  J,  Driggers,  Motor  Vehicle  CommUsicmer: 

Section  1281  Compiled  General  I^ws  of  Florida.  Permanent  Supplement, 
p.  531,  provides  In  part  as  follows: 

"Every  owner,  or  person  in  charge  of  a  motor  vehicle  or  vehicles, 
trailer,  semi-trailer,  or  motorcycle  side  car,  which  shall  be  operated  or 
driven  upon  the  highways  of  the  State,  or  which  shall  be  maintained  in 
this  State,  shall  for  each  such  vehicle  or  vehicles  so  owned,  cause  to  be 
filed  by  mall  or  crther  wise,  in  the  office  of  the  State  motor  vehicle  com- 
missioner of  the  State  of  Florida,  a  certified  application  for  registra- 
tion .  .  ." 

It  is  to  be  noted  that  the  law  provides  whenever  a  motor  vehicle  is 
either  operated  or  driven  upon  the  highways  of  the  State  or  when  it  Is 
maintained  within  the  State,  the  owner  is  required  to  purchase  a  license. 
You  advise  that  the  contractors  in  question  contend  that  as  their  trucks 
are  working  entirely  within  the  Tallahassee  Air  Base,  which  is  a  United 
States  reservation,  that  they  should  not  be  comijelled  to  purchase  a 
Florida  license:  that  in  some  instances  the  trucks  were  taken  to  the 
Tallahassee  Air  Base  during  1940,  and  in  some  instances  during  this 
present  year. 

It  seems  to  me  that  so  long  as  the  title  to  the  trucks  remains  in  the 
contractors,  and  the  trucks  were  driven  to  the  Air  Base  during  1941. 
then  certainly  It  must  of  necessity  be  that  the  trucks  have  been  driven 
or  operated  upon  the  highways  of  the  State  of  Florida,  and  pursuant  to 
the  provisions  of  our  law,  they  should  be  compelled  to  secure  a  Florida 
license. 

As  to  the  trucks  that  were  deUvered  to  the  Tlallahassee  Air  Base 
diulng  1940,  and  for  the  present  year  have  not  traveled  upon  any  of  the 
highways  of  the  State.  1  would  say  that  they  are  required  to  secure  a 
license  tag,  because  they  are  being  maintained  within  the  State  of  Florida. 

I  have  examined  the  type  of  contract  executed  by  the  government 
and  the  various  contractors,  and  find  that  the  contractor  warrants  that 
he  has  complied  with  all  Federal.  State  and  municipal  laws.  The  con- 
tract is  a  lease  with  an  option  to  purchase,  and  not  a  conditional  sale  of 
the  motor  vehicle,  and  title  to  the  motor  vehicle  would  not  pass  until 
siuh  time  as  the  government  exercised  its  option  to  purchase.    There- 
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fore,  when  the  trucks  have  either  traveled  on  the  highways  of  the  State 
or  are  maintained  within  the  State,  the  contractors  would  have  to 
purchase  a  license. 

In  my  opinion,  so  long  as  the  title  to  the  motor  vehicles  remains  in 
the  contractors,  you  would  have  authority  to  compel  the  contractors  to 
purchase  license  for  their  trucks,  even  though  said  trucks  are  being 
used  eKclusively  within  the  Tallahassee  Air  Base. 

LICENSES 

January  15,  1942. — 042-28, 

FEES — DEPOSIT 

QUESTION:  Should  the  collections  made  by  the  State  Department 
of  Public  Safety  under  Chapters  20215  and  20451,  Acts  of  1941,  be  de- 
posited to  the  credit  of  the  same  fund  in  the  office  of  the  State  Treasurer? 

To  Hon.  J.  Edvnn  Larson,  State  Treaswrer: 

Chapter  20451.  Acts  of  1941.  which  provides  tor  the  Ueenslng  of 
operators  of  motor  vehicles,  requires  that  the  State  Department  of  Public 
Safety  transmit  all  funds  received  by  it  to  the  State  Treasurer,  to  be 
placed  in  a  fund  to  be  known  as  the  "State  Drivers'  License  Fund."  out 
of  which  shall  be  paid  the  actual  and  necessary  expenses  of  said  de- 
partment. 

Chapter  20215,  Acts  of  1941.  is  an  Act  regulating  the  manufacture, 
sale;  distribution,  use  and  jx>ssessic7n  of  explosives,  and  requiring  licenses 
therefor,  and  constituting  the  Department  of  PubUc  Safety  as  the 
licensing  authority.  ThLs  Act  provides  that  the  amounts  received  from 
such  license  fees  shall  constitute  the  fee  of  the  licensing  authority  for 
its  expenses  and  services  in  the  performance  of  its  duties  under  this  Act. 

It  is  my  opinion  that  the  revenue  collected  by  thp  Department  of 
PubUc  Safety  under  these  two  Acts  should  not  be  commingled,  but  should 
be  deposited  to  the  credit  of  two  separate  accounts,  in  view  of  the  fact 
that  the  Explosives  Act  specifically  provides  that  the  fees  collected  there- 
under shall  be  for  the  expenses  and  services  ot  the  department  in  the 
pertormance  of  its  duties  under  said  Act. 

HIGHWAT  PATROL 

September  8.  1942.— 042-439. 

PATROLMEN— POLICE  POWERS 

QUESTION:     Has  a  highway  patrolman  the  right  to  arrest  a  person 

for  interfering  with  a  highway  patrolman  in  the  discharge  of  his  duty 
without  offering  or  doing  violence  to  the  patrolman? 

To  Hon.  J.  J.  GiUiam,  Devartment  of  Public  Safety: 

Section  5,  Article  II.  Chapter  20451.  Acts  of  1941,  provides: 

"It  shall  be  the  duty  of  all  OfBcers  of  the  Florida  Highway  Patrol, 
under  the  direction  and  supervision  of  said  Director,  to  perform  the 
following  duties  and  functions; 

"(a)  To  patrol  the  public  highways  and  to  enforce  all  State  laws 
now  in  effect,  or  hereinafter  enacted,  regulating  and  governing  trafHc. 
travel  and  public  safety  upon  the  public  highways,  and  providing  penal- 
ties for  violations  thereof,  including  the  operation,  regulation  and  licens- 
ing of  motor  vehicles  thereon,  with  full  police  power  to  bear  arms  and  to 
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arrest  persons  violating  s&ld  laws;  provided,  however,  said  Patrol  Officer 

shall  not  be  required  to  patrol  city  streets,  but  nothing  Is  intended  hereby 
to  prevent  them,  if  necessary  in  enforcing  said  State  traKc  laws,  from 
making  arrests  within  the  limits  of  incorporated  cities  and  towns." 

You  wUl  note  that  this  section  specifically  grants  "with  full  police 
power  to  bear  arms  and  to  arrest  persons  violating  said  laws."    Traffic 

laws.) 

Section  843.02,  Florida  Statutes,  1941,  provides: 

"...  Whoever  shall  obstruct  or  oppose  any  such  trfBcer  or  legally 
authorized  person,  in  the  execution  of  legal  process  or  in  the  lawftU  exe~ 
cutioft  of  any  legal  duty,  without  offering  or  doing  violence  to  the  person 
of  the  officer,  shall  be  punished  by  imprisonment  not  exceeding  one  year, 
or  by  fine  not  exceeding  one  thousand  dollars."    (Emphasis  supplied.) 

You  will  note  the  above  section  says:  "Whoever  shall  obstruct  or 
oppose  any  such  officer  or  legally  authorized  person,  in  the  execution  of 
legal  process  or  In  the  lawful  execution  of  any  legal  duty." 

The  Act  creating  the  Highway  Patrol  gives  the  officers  of  the  High- 
way Patrol  full  poUce  power  to  bear  arms  and  to  make  arrests  for  vio- 
lations of  the  traffic  laws. 

It  is,  therefore,  my  opinion  that  In  such  cases  an  officer  of  the  State 
Highway  Patrol  has  the  authority  to  arrest  then  and  there  a  person  for 
the  offense  of  obstructing  or  opposing  a  State  highway  patrolman 
in  the  execution  of  any  legal  duty  without  offering  or  doing  violence 
to  the  person  of  the  State  highway  patrolman,  but  process  later  issued 
for  such  offense  canncTt  properly  be  executed  by  the  patrolman. 

At  common  law  an  officer  has  the  right  to  arrest  anyone  for  a  mis- 
demeanor committed  in  his  presence,  and  by  the  Act  creating  the  State 
Highway  Patrol  the  officers  are  given  full  police  powers  to  malne  arrrats 
for  the  violation  of  the  traffic  laws,  whether  the  offense  be  a  felony  or 
misdemeanor. 

mOHWAX  PA!^tOI. 

April  29,  1941.— 041-241. 

PATROLMEN— TEIAININO    EXPENSE 

QUESTION:  Has  the  Director  of  the  Florida  Highway  Patrol  au- 
thority to  pay  traveling,  hotel  and  subsistence  expense  of  representatives 
of  the  National  Safety  Council,  Federal  Bureau  of  Investigation  and  offi- 
cers from  highway  patrol  agencies  of  other  states  and  other  police  officers 
who  are  requested  to  come  to  Tallahassee  to  assist  in  training  the  High- 
way Patrol  in  order  to  set  up  a  more  effective  organization  and  to  more 
efficiently  perform  their  duties? 

To  Hon.  J.  J.  OUliamr,  Director,  Florida  Highway  Patrol  r 

Section  3  of  Article  II  of  Chapter  19551,  Laws  of  Florida,  Acts  of 
1939,  provides  in  part  as  follows: 

"...  The  Board  shall  set  up  and  promulgate  rules  and  regulations 
by  which  the  personnel  of  the  Division  of  the  Florida  Highway  Patrol 
Officers  shall  be  examined,  employed,  trained,  located,  suspended,  re- 
duced in  rank,  discharged,  recruited,  paid  and  pensioned.  .  .  ."  (Empha- 
sis ours.) 
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Sectton  9  of  said  laws  provides  In  part  as  foUows: 

".  .  .the  salaries  and  expenses  of  said  Florida  Highway  Patrol  shaU 
be  paid  from  'State  Drivers'  License  Fund,'  and  the  necessary  cm-  reg^ar 
expenses  ijicident  to  carrying  out  the  prtyvisiotis  of  this  Act  are  hentv 
Hqiiressly  appropriated  from  said  fund,  and  the  same  shall  be  disbuned 
from  the  State  Treasury  in  the  manner  and  according  to  the  t«ne 
provisions  of  law  as  similar  funds  in  the  State  Treasury  are  dlsburaed 
and  expended." 

I  believe  sufBcient  authority  is  conferred,  pursuant  to  the  above 
sections  of  the  laws,  to  permit  you  to  pay  traveling,  hotel  and  subsist- 
ence expense  of  instructors  for  your  highway  patrolmen  when.  In  your 
opinion,  you  believe  that  your  patrolmen  should  receive  such  additional 
instnictlons  In  order  for  them  to  more  efficiently  carry  out  the  perform- 
ance of  their  duties  under  the  provisions  of  this  Act. 

HIGHWAY  PATKOL 

May  1.  1941.-041-232. 

SAFETY  MAGAZINES— PURCHASE   OF  SPACE   TO   PUBLICIZE 

POLICIES 

QUESTION:  Would  the  Department  of  Public  Safety  tPtodil* 
Highway  Patrol)  have  authority  to  buy  space  In  any  appropriate  mm> 
zlne  to  give  notice  to  affected  officials  of  the  policies  of  the  DepArtment. 
its  riUes  and  regulations,  Its  official  actions,  et  cetera? 

To  Htm.  J.  J.  OOliam,  Director,  Florida  Highway  Patrol: 

I  have  made  a  thorough  examination  of  Chapter  19551,  Laws  of 
Florida,  Acts  of  1939,  which  created  the  Department  of  Public  Safety.  I 
can  And  no  authority,  either  express  or  implied.  In  said  law  which  would 
permit  you  to  purchase  space  in  an  appropriate  magazine  to  give  notice 
concerning  the  pc^cies  of  your  Department,  its  rules,  regtilatlons,  official 
actions,  et  cetera, 

HIOBWAY  FATKOL 

April  30,  1941.— 041-231. 

SAFETY  MAGAZINES— UNDERWRITINa  EXPENSE 

QUESTION:  Has  the  Department  of  Public  Safety  authority  to 
spend  approximately  $500.00  to  defray  the  Initial  cost  of  a  publication 
to  t>e  Issued  monthly,  which  publication  will  serve  as  the  official  Journal 
for  the  Department,  carry  its  official  minute  records  and  executive  orders 
rules  and  regulations,  police  articles  on  public  safety  education,  activities 
of  Highway  Patrol  officers,  their  arrests,  etc.,  driver's  llcenae  instructions 
as  to  Issuance,  revocation  and  suspensions,  etc.? 

To  Hon.  J.  J.  auiiam.  Director,  Florida  Highwav  Patrol: 

Chapter  19551.  Laws  of  Florida,  Acts  of  1939,  created  the  Depart- 
ment of  Public  Safety.  Section  2  of  Article  I  of  said  laws,  dhldes  the 
Department  of  Public  Safety  into  two  divisions:  (1>  Division  of  the 
Florida  Highway  Patrol,  and  (3>  Division  of  State  Motor  Vehicle  Cov- 
ers' Licenses. 

I  have  made  a  thorough  examination  of  ttie  law  to  determine 
whether  you  would  have  authority  to  Join  in  such  a  publication,  and  I 
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can  find  nowhere  in  the  powers  listed  in  Articles  I  and  II,  which  contain 
the  law  for  the  Florida  Highway  Patrol,  authority  lor  you.  as  Director 
of  the  Florida  Highway  Patrol,  to  defray  or  underwrite  a  portion  of  the 
initial  cost  of  such  a  publication. 

Your  letter  states  that  there  may  be  authority  granted  you,  piirsuant 
to  Section  14  of  said  laws.  This  section  is  part  of  Article  HI  and  ap- 
plies to  the  Division  of  Motor  Vehicles.  Section  14  relates  to  adminis- 
tration, and  is  as  follows: 

"Section  14.  ADMINISTRATION. — ^The  Department  of  PubUc  Safety 
and  its  executive  board  which  are  otherwise  created  by  this  Act  are  hereby 
charged  with  the  administrative  function  of  enforcing  the  provisions 
of  this  Article,  In  addition  to  his  duties  now  provided  by  law,  the  Motor 
Vehicle  Commissioner  of  this  State  shall  be,  and  he  is  hereby  charged 
with  the  duty  of  serving  as  the  Executive  OEDcer  of  said  Department  of 
Pubhc  Safety  insofar  as  the  administration  of  this  Article  is  concerned. 
He  shall  be  subject  to  the  supervision  and  dtrecticn  of  the  Executive 
Board  of  said  Department  of  Public  Safety,  but  his  official  actions  and 
decisions  as  such  Executive  Officer  shall  be  conclusive  unless  the  same 
are  superseded  or  reversed  by  said  Executive  Board,  or  by  a  court  of 
competent  jurisdiction.  The  Executive  Board  shaU  make  and  adopt  rules 
and  regulations  for  the  orderly  administration  of  this  Article." 

While  this  section  charges  the  Executive  Board  of  the  Department 
of  Public  Safety  with  the  duty  of  enforcing  the  provisions  of  Article  III. 
and  permits  the  Executive  Board  to  adopt  rules  and  regulations  for  the 
orderly  administration  of  same,  nowhere  in  the  fifty-cme  sections  of  this 
Article  do  I  find,  express  or  impUed,  power  to  participate  in  the  publica- 
ticm  of  a  monthly  Safety  Magazine. 

I  regret  to  advise  that  in  my  opinion  you  are  not  authorized  to 
contract  for  the  expenditure  of  approximately  $500.00  to  defray  the 
initial  cost  of  a   monthly   Safety   Magazine. 

DRIVERS  LICENSES 

August  28,  1942. — 042-426. 

PAROLE   COMMISSION— RESTORATION 

QUESTION:  What  authority  has  the  Florida  Parole  Commi^ion 
in  connection  with  cases  where  individuals  holding  automobile  driver's 
licenses  from  other  states  and  who  have  t»een  found  guilty  in  the  Florida 
courts  and  their  Ucenses  taken  from  them  and  returned  to  the  issuing 
states,  and  their  Florida  driving  privileges  revoked? 

To  Hon.  Francis  R.  Bridges,  Jr.,  Chairman,  Florida  Parole  Commission: 

The  Public  Safety  Act  provides  that  a  non- resident's  "privilege  of 
driving  a  motor  vehicle  on  the  highways  of  this  state"  is  subject  to  sus- 
pension or  revocation  i Section  322.23,  Florida  Statutes,  1941);  whereas 
the  Department  of  Public  Safety  has  the  power  to  revoke  the  "license" 
of  a  resident  driver  under  prescribed  circumstances.  <  Section  322.26, 
Florida  Statutes,  1941.) 

While  Section  322.31,  Florida  Statutes.  1941,  provides  for  an  appeal 
to  the  Parole  Commission  only  in  cases  where  the  "driver's  license  has 
been  suspended,  revoked  or  canceled  under  the  provisions"  of  the  Act. 
it  is  my  opinion  that  this  provision  should  be  interpreted  to  allow  both 
resident  and  non-resident  operators  who  have  been  affected  by  the  Act 
to  appeal  to  the  Parole  Commission.  Otherwise,  the  Act  would  be  sub- 
ject to   attack  upom  the   constitutional   grounds  that  citizens  of   other 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  413 


MOTOR  VEHICLES— IMvera  Licenses 

states  were  being  denied  the  privileges  and  Immunities  granted  citizens 

of  this  state. 

Accordingrly,  I  must  advise  you  that  the  Florida  Parole  Commission 
should  entertain  appeals  from  non-residents  who  have  had  their  privilege 
of  driving  a  motor  vehicle  on  the  highways  of  this  state  suspended  or 
revoked,  I  note  that  you  state  it  is  the  custom  of  the  Department 
of  Public  Safety  to  take  up  non-resident  drivers'  licenses  in  certain  cases, 
and  to  return  them  to  the  issuing  state.  There  does  not  seem  to  be  any 
authority  in  the  Public  Safety  Act  for  such  action. 


DRIVERS  LICENSES 

September  8.  1941.— 041-507. 

SCHOOL  BtJS  DRIVERS — RESTRICTIONS 

QUESTION:  Is  a  person  eighteen  and  under  twenty-one  years  of  age 
permitted  to  operate  a  school  bus  for  the  purpose  of  transporting  pupils 
to  or  from  school  under  the  provisions  of  Section  18,  Chapter  20451.  Acts 
of  1941? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 
Hon  J.  J.  Gilliam,  Department  of  Public  Safety: 

Section  18.  Chapter  20451.  Acts  of  1941,  reads  as  follows: 

•'Section  18.  Special  Restrictions  on  Drivers  of  School  Buse.s  and 
Public  or  Common  Carrier  Motor  Vehicles. 

■'(a)  No  person  who  is  under  the  age  of  21  years  shall  drive  any 
motor  vehicle  while  In  use  as  a  school  bus  for  the  transportation  of 
pupils  to  or  from  school,  nor  any  motor  vehicle  while  In  use  as  a  public 
or  common  carrier  of  persons  or  property,  and  only  in  the  event  he  has 
been  licensed  as  a  chauffeur  and  has  received  his  special  chauffeur's 
license. 

"<bl  No  person  shall  be  granted  a  special  chauffeur's  license  unless 
he  has  had  one  year  of  driving  experience  prior  to  the  issuance  thereof, 
nor  until  he  files  with  the  Department  a  certificate  showing  his  employ- 
ment as  such  chauffeur  and  one  or  more  certificates  signed  by  a  total 
of  at  least  three  (3)  responsible  people  to  whom  he  is  well  known,  certify- 
ing as  to  his  good  character  and  liabits. 

■■<c)  No  such  license  shall  be  granted  until  the  Department  is  fully 
satisfied  as  to  the  applicant's  competency  and  fitness  to  be  so  employed. 

"(d)  The  Department  may,  in  its  discretion,  impose  such  rules  and 
regulations  or  the  exercise  of  siu;h  special  chauffeur's  licenses  as  it  may 
deem  necessary  for  the  safety  and  welfare  of  the  traveling  public." 

This  Section  is  identical  with  Section  18,  Chapter  19551.  Laws  of 
Florida,  Acts  of  1939,  except  that  the  words  "nor  in  either  event  imtil" 
appearing  in  sub-section  <a)  of  the  1939  Act  are  changed  to  "and  only 
in  the  event"  in  the  1941  Act. 

On  September  13,  1939,  a  former  Attorney  General  construed  Sec- 
tion 18,  Chapter  19551,  Acts  of  1939,  to  mean  that  a  person  eighteen 
and  under  twenty -one  years  of  age  could  be  issued  a  chaufieur's  license 
and  a  special  chauffeur's  license  which  would  authorize  him  to  drive 
and  operate  a  school  bus.  I  am  informed  that  this  construction  was 
adopted  by  the  Motor  Vehicle  Commissioner  and  that  it  has  been  the 
practice  since  September  1939  to  permit  persons  under  twenty-one  years 
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of  age  to  drive  school  buses  and  to  issue  such  persons  chauffeur's  licenses 
and  special  chauffeur's  licenses  for  this  purpose. 

We  must  ossiime  that  the  1941  Legislature  had  knowledge  ot  this 
construction  and  of  the  policy  adopted  by  the  Motor  Vehicle  Commis- 
sioner In  administering  the  provisions  of  the  1939  Act.  It  must  also  be 
assumed  that  the  Legislature,  in  changing  the  language  of  the  statute, 
intended  to  accomplish  some  purpose  and  I  think  it  apparent  that  this 
purpose  was  to  void  the  construction  placed  upon  the  1939  Act  and  to 
make  it  clear  timt  no  person  under  the  age  of  twenty-one  years  should 
be  permitted  to  drive  a  motor  vehicle  while  in  use  as  a  schcK>l  bus  for 
the  transportation  of  pupils  to  and  from  school  or  a  motor  vehicle  while 
in  use  as  a  common  carrier  of  persons  or  prcTperty. 

Section  18  of  the  1941  Act  deals  solely  with  drivers  of  motor  vehicles 
used  as  school  buses  and  as  common  carriers  of  persons  and  property.  I 
believe  the  Legislature  intended  to  place  those  drivers  who  are  entrusted 
with  the  lives  of  school  children  and  passengers  on  motor  buses  in  a 
class  by  themselves  and  to  require  them  to  possess  higher  qualifications 
than  those  required  of  any  ottier  class  of  drivers. 

Sub-section  (a)  of  Section  18,  Chapter  20451,  provides  that  such 
driver  shall  have  been  licensed  as  a  chauffeur  and  also  received  a  special 
chauffeur's  license.  Sub -sect  ion  (b)  of  this  Section  provides  that  no 
special  chauffeur's  license  shall  be  granted  unless  the  applicant  has  had 
one  year  of  driving  experience.  The  applicant  must  also  file  with  the 
Department  of  Public  Safety  a  certificate  showing  his  good  character 
and  habits.  These  restrictions  were  intended  to  provide  additional  safe- 
guards for  school  children  and  passengers  In  motor  vehicles  used  as 
common  carriers  by  requiring  that  such  vehicles  be  operated  only  by 
persons  who  are  escperienced  drivers  at  least  twenty-one  years  of  age 
and  of  good  character  and  habits. 

It  Is,  therefore,  my  opinion  that  Section  IS,  Chapter  20451,  Laws  of 
Florida,  Acts  of  1941,  prohibits  persons  under  twenty -one  years  of  age 
from  driving  and  operating  motor  vehicles  while  In  use  as  school  buses 
for  the  transportation  of  pupils  to  and  from  school. 


DtRIVEBS  LICENSES 

June   19.   1942.— 042-307. 

SCHOOL    BUS    DRIVERS — RESTRICTIONS 

QUESTION:  May  a  person  under  twenty-one  years  of  age  obtain 
a  temporary  special  chauffeur's  license  to  be  used  solely  for  relieving  the 
shortSLge  of  persons  eligible  to  obtain  these  licenses? 

To  Hon.  J.  J.  OUliam,  Director,  Florida  Hightoav  Patrol: 

I  presume  you  mean  chauffeur's  Ucenses  authorizing  persons  under 
twenty-one  (21  >  years  of  age  to  operate  school  buses  and  other  motor 
vehicles  used  as  common  carriers  of  passengers. 

I  have  given  considerable  thought  to  this  question,  and  have  fur- 
ther considered  the  provisions  of  Chapter  20451,  Acts  of  1941,  and  have 
reconsidered  the  opinion  rendered  by  me  on  September  8,  1941  (041-507). 
wherein  I  interpreted  this  Act  as  prohibiting  persons  under  twenty-one 
121)  years  of  age  from  driving  and  operating  school  buses  while  In  use 
for  the  transportation  of  pupils  to  and  from  school,  and  other  motor 
vehicles  used  as  common  carriers  of  passengers. 


BIENNIAL  REPORT  OP  THE  ATTORNEY  OENERAL  415 


MOTOR  VEHICLES — Drivers  lAeaat* 

I  realize  that  large  numljera  of  men  twratty-one  (21)  years  of  age 
and  over  have  recently  been  inducted  into  the  military  service  of  the 
country,  and  that  It  may  well  be  extremely  diflflcult  at  this  time  to  obtain 
the  services  of  persons  twenty-one  (21)  years  old  to  drive  school  bus^ 
and  common  carrier  motor  vehicles.  However,  the  Legislature  has  seen 
fit,  by  the  enactment  of  Chapter  20451,  Acts  of  1941,  to  defhjltely  provide 
that  no  person  under  twenty-one  (21)  years  of  age  shall  be  permitted  to 
drive  and  operate  motor  vehicles  of  this  class.  The  fact  that  the  Act, 
In  »<ew  of  the  emergency  existing  at  this  time,  may  work  hardships  in 
some  quarters  would  not  justify  me  in  interpreting  it  In  a  manner  clearly 
contrary  to  the  expressed  intent  of  the  Legislature. 

I  therefore  must  adhere  to  my  original  opinion  on  this  subject  ren- 
dered on  September  8,  1941. 

AUTO  TRANSPORTATION  COMD>ANIES 

April  7.  1941,-041-182. 

MILEAGE  TAX— DISPOSITION 

QUESTION:  The  Board  of  Administration  has  on  huid  a  balance 
of  $53.74  for  the  account  of  Liberty  County,  consisting  of  Auto  Trans- 
portation Mileage  Taxes  collected  pursuant  to  Chapter  14764,  Acts  of 
1931.  What  disposition  should  the  Board  make  of  this  money,  as  there 
is  no  bonded  indebtedness  of  Liberty  County  under  supervision  of  the 
Board  of  Administration,  to  which  tills  money  may  l>e  applied? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer  as  County  Treasurer  Ex-Offido: 

Section  17  of  Chapter  14784,  Acts  of  1931,  known  as  the  Auto  Trana- 
portatlon  Mileage  Tax  law.  provides  In  part,  after  stipulating  as  to  the 
disposition  of  the  moneys  collected  under  the  Act,  as  follows: 

"All  remaining  mileage  taxes  collected  under  this  Act  from  for  hire 
auto  transportation  companies  holding  permits  from  the  Railroad  Com- 
mission shall  be  disposed  of  as  provided  by  law  for  disposition  of  motor 
vehicle  auto  license  taxes.  .  .  ." 

Section  1304,  Compiled  General  Laws  of  Florida,  Permanent  Sup- 
plement, Vol.  I,  p>age  554,  provides  in  part,  after  certain  allocations  of 
license  fund  money  have  been  made,  as  follows: 

"All  moneys  paid  into  the  State  treasury  under  the  provisions  of 
law  relative  to  the  licensing  of  motor  vehicles,  .  .  .  shall  be  apportioned 
and  appropriated  as  follows: 

"The  entire  proceeds  shall  be  paid  into  the  State  treasury  to  the 
credit  of  the  county  school  fund." 

Ifc  is,  therefore,  my  opinion  that  as  Liberty  County  has  no  bonded 
Indebtedness  to  which  the  $53.74  may  be  applied,  and  as  the  Auto 
Transportation  Mileage  Tax  law  provides  surplus  money  should  be  dis- 
posed of  as  provided  by  law  for  disposing  of  motor  vehicle  auto  license 
tax  funds,  and  as  it  is  provided  that  license  tax  money  is  paid  into  the 
State  treasury  for  the  credit  of  the  county  school  fund,  the  153.74 
should  be  credited  to  the  county  school  fund. 

September   10,   1941.— 041-512. 

MILEAGE  TAX— DISPOSITION 

QUESTION:  There  being  no  b(mded  indebtedness  of  Liberty  County 
under  supervision  of  the  Board  of  Administration,  what  disiposltion  should 
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the  Board  make  of  the  Auto  Transportation  Mileage  Tax  which  it  now 
has  on  hand? 

(Supplement  to  041-182,  April  7.  1941) 

To  Hon.  J.  Edwin  Larson,  State  Treasurer  os  County  Treasurer  Ex-Officio: 

Section  17  of  Chapter  14764,  Acts  of  1931,  which  seems  never  to 
have  been  amended,  as  have  many  other  sections  of  that  Act,  contains 
directions  for  the  distribution  t)y  the  State  Comptroller  of  the  funds  com- 
monly refeiTed  to  as  Auto  Transportation  Mileage  Tax  funds. 

So  much  of  such  funds,  less  expenses  of  collection  and  lO'/f  thereof 
payable  to  the  Railroad  Commission,  as  are  derived  from  "For  Hire  Auto 
Transportation  Companies  holding  permits  from  the  Railroad  Commis- 
sion" are,  by  the  State  Comptroller,  paid  over  to  the  State  Treasurer  for 
the  credit  of  the  "County  School  Fund,"  as  indicated  in  my  former 
■  opinion. 

So  much  of  such  funds,  with  the  deductions  aforesaid,  as  are  dei- 
rived  from  "Auto  Transportation  Companies  holding  Certificates  of 
Public  Convenience  and  Necessity  in  common  or  private  contract  carriage" 
are,  by  the  State  Comptroller,  remitted  each  quarter  to  the  various  mu- 
nicipalities and  counties  in  the  amounts  and  proportions  named  in  the 
statute,  that  part  going  to  the  counties  to  be  used  by  the  Board  of  County 
Commissioners  as  the  statute  prescribes. 

Nowhere  in  the  Act  mentioned  is  the  reference  made  to  the  Board 
of  Administration  or  to  the  State  Treasurer  in  his  capacity  of  County 
Treasurer  Ex-OfiBcio.  or  to  any  other  method  of  distribution.  Neither  is 
there  any  other  statute  that  I  have  discovered  treating  the  subject  matter. 

In  view  of  the  fact,  therefore,  as  stated  by  you.  i.e.,  that  Liberty 
County  has  no  bonded  debt  under  the  supervision  of  the  Board  of  Ad- 
ministration, and  concluding  from  the  circumstances  that  the  funds  in 
question  were  placed  in  the  hands  of  the  Board  of  Administration  under 
a  misapprehension  by  the  Board  of  County  Commissioners  of  Liberty 
County  of  their  duty  in  the  premises,  I  am  of  the  opinion  that  all  funds 
in  your  hands  which  may  be  identified  as  those  derived  from  "Auto 
Transportation  Companies  holding  Certificates  of  Public  Convenience  and 
Necessity  in  conunon  or  private  contract  carriage"  should  be  remitted 
to  the  Board  of  County  Commissioasrs  of  Liberty  County,  to  be  disposed 
of  by  that  body  as  they  may  be  advised  is  legal  and  proper,  there  being 
no  statute  imposing  upon  the  Board  of  Administration  or  the  State  Treas- 
urer the  duty  to  supervise  the  handling  of  the  same  by  the  Board  of 
County  Commissioners. 


CHAPTER  XIX 
HIGHWAYS,  BRIDGES  AND  FERRIES 

STATE  ROADS 

October  6.  1942,-042-476. 

OVERSEAS  HIGHWAY— FINANCING  CONSTRUCTION 

QUESTION:  In  order  to  cooperate  in  and  facilitate  the  financing  of 
the  construction  of  the  Overseas  Highway  between  Florida  City  and  Key 
West,  which  construction  is  to  be  financed  under  certain  federal  acts 
relating  to  rural  post  reads  and  the  Defense  Highway  Act  of  1941.  the 
federal  government  paying  75'/f  of  the  cost  thereof  and  the  State  Road 
Department  paying  the  remaining  25%.  may  the  State  Treasurer  pursuant 
to  reQUirements  of  the  Federal  Works  Administrator,  act  as  receiving  and 
disbursing  agent  for  said  funds  and  pay  the  same  out  on  vouchers  ap- 
proved solely  by  the  State  Road  Department  when  the  State  Road  De- 
partment releases  the  State  Ti-easurer  from  any  responsibility  concerning 
the  proper  use  and  disposition  of  said  funds  when  properly  vouchered. 
said  funds  remaining  federal  funds  in  the  hands  of  the  State  Treasurer 
and  not  to  become  State  funds  or  be  commingled  with  State  funds? 

To  Hon.  J,  Edurin  Larson.  State  Treasurer: 

The  Legislature  of  the  State  of  Florida  at  its  1S41  Session  enacted 
Chapter  20325.  assenting  to  and  accepting  the  provisions  of  the  Defense 
Highway  Act  of  1941  above  referred  to,  and  in  and  by  said  Act  the  Florida 
Legislature  authorized  the  State  Road  Department  to  accept  and  receive 
grants  of  money  appropriated  under  said  Act  cf  Congress  and  all  amend- 
ments thereto,  and  use  the  same  in  accordance  with  the  terms  and  con- 
ditions expressed  in  said  Act  of  Congress  and  by  the  amendments  thereto. 

It  is  my  opinion  that  the  Legislature  Intended  that  the  State  of 
Florida  and  the  various  officers  of  the  State  should  cooperate  to  their 
fullest  extent  in  carrying  out  the  provisions  and  intendments  of  the  De- 
fense Highway  Act  of  1941,  in  order  that  the  State  of  Florida  might  re- 
ceive and  have  all  necessary  defense  highways  for  speeding  up  our  coun- 
try's war  effort  and  assuring  its  success. 

Inasmuch  as  the  State  Road  Department  has  relieved  you  of  any 
responsibility  concerning  the  use  of  said  funds  when  paid  out  on  proper 
vouchers.  It  is  my  opinion  that  you  may  lawfully  participate  In  this  mat- 
ter as  anticipated  by  the  documents  attached  to  your  request.  It  Is  fur- 
ther my  opinion  in  view  of  the  evident  intent  of  the  Legislature  that  the 
State  of  Florida  should  cooperate  In  every  way  possible  in  matters  of  this 
Jtind  with  the  federal  government,  that  you  would  be  justified  in  agree- 
ing to  act  as  receiving  and  disbursing  agent  for  these  federal  funds, 

STATE   ROADS 

January  29.  1942. — 042-52. 

OVERSEAS  HIGHWAY— OPENING  EXPENSES 

QUESTION:  Under  Chapter  21452,  Special  Acts  of  1941,  is  it  legal 
for  the  Overseas  Road  and  Toll  Bridge  District  to  pay  the  sum  of  $3000.00 
to  defray  certain  expenses  incurred  incident  to  the  celebration  held  in 
1938  signalling  the  opening  of  the  Overseas  Highway  to  traffic? 
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To  Mr.  B.  M.  Duncan,  Manager,  Overseas  Road  and  Toll  Bridge  District, 
Marathon,  Florida: 

1  have  examined  this  Act,  and  its  language  Is,  to  ray  opinion,  suffi- 
cient to  confer  upon  the  District  the  authority  to  raake  this  payment. 
It  is  assumed  that  the  Act  was  properly  passed  by  the  Ijegtslature  and  is 
In  all  respects  constitutional.  However.  I  have  not  considered  these  ques- 
tions and  therefore  express  no  optoion  on  them. 


STATE  ROADS 

December  2,  1942. — 042-573. 

ROAD    DEPARTMENT — AUTHORITY — STREET    PAVING — 
UNIVERSITY  OF  FLORIDA 

QUESTION;  May  the  State  Road  Department  legally  perform  cer- 
tain work  on  the  University  of  Florida  campois,  such  work  to  consist  of 
parkways  and  street  paving? 

To  State  Road  Departynent: 

I  &nd  no  legislative  authority  for  the  State  Road  Department  to 
perform  this  work  since  it  is  not  authorized  by  special  legislative  act;  nor 
would  the  proposed  work  form  a  part  of  the  state  highway  system. 

You  have  advised  me  that  one  and  a  quarter  miles  of  roadway, 
which  the  State  Road  Department  was  authorized  to  construct  on  the 
University  of  Florida  campus,  by  virtue  of  Chapter  15,068,  Laws  of  Florida, 
Acts  of  1931,  has  long  stace  been  constructed.  Therefore,  Chapter  15.068 
is  no  authority  for  the  performance  of  the  proposed  work, 

I  And  no  state  statute,  either  general  or  special,  which  would  ex- 
pressly or  impliedly  authorize  the  State  Road  Department  to  perform 
this  work. 

STATE  ROADS 

March  3,   1941.— 041-100, 

ROAD  DEPARTMENT— PAYMENT  DELINQUENT  TAXES  ON  RIGHTS 

OF  WAY 

QUESTION :  Is  it  the  duty  of  the  State  Road  Department  to  pay  out- 
standing or  delinquent  drainage  taxes  on  lands  acquired  by  said  depart- 
ment for  rights  of  way  for  State  Roads? 

To  Hon.  Thomas  A.  Johnson,  Chairman,  State  Road  Department: 

There  is  no  statutory  authority  for  such  use  of  the  funds  adminis- 
tered by  the  State  Road  Department. 

Chapter  15659  Acts  of  1931,  still  to  effect,  levies  a  gasoltoe  tax  of 
six  cents  per  gallon  made  up  of  two  separate  taxes,  to -wit;  First  Gas 
Tax;  tax  of  three  cents  per  gallon  fcr  the  use  of  the  State  Road  Depart- 
ment, as  provided  by  law;  Second  Gas  tax:  a  tax  of  three  cents  a  gallon 
to  be  appropriated  as  provided  for  m  Section  8  of  said  Chapter  15659. 

Section  3  of  said  Chapter  provides  that  the  First  Gas  Tax  shall  be 
paid  into  the  State  Road  License  Fund  wiiich  fund  is  created  to  the 
same  section. 
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Section  6  of  the  same  Chapter  provides  that  all  moneys  In  the  State 
Road  Reserve  shail  be  used  far  the  ccmstruction  and  ynaintenance  of 

State  roads. 

The  only  other  funds  allocated  to  the  State  Road  Department  are 
those  derived  from  gasoline  dealers'  license  tax  after  the  ccsts  of  adminis- 
tering the  act  mentioned  have  been  deducted  and  these  are  added  to  the 
State  Read  License  Fund. 

Payment  of  outstanding  or  delinquent  drainage  taxes  on  State  Road 
rights-of-way  Is  not  a  use  for  the  "construction  and  maintenance  of  State 
roads"  as  I  view  the  matter. 

Therefore,  I  conclude  that  the  State  Road  Department  should  not  pay 
the  taxes  mentioned. 

STATE  ROAD  DEPARTMENT 

August  21,  1941.— 041-468. 

ROAD  DEPARTMENT— ADVERTISINO 

QUESTION:  Is  the  State  Road  Department  authorized  to  expend 
funds  to  place  a  complimentary  advertisement  in  a  copy  of  the  Florida 
Industrial  Forum? 

To  State  Road  Department: 

You  do  not  have  any  authority  to  expend  funds  for  adverttsinE,  as 
I  can  find  no  authority  for  such  expenditures  under  our  law. 

STATE  ROAD  DEPARTMENT 

June  IS,  1942.-042-324. 

ROAD  DEPARTMENT— PAYMENT— Mm>ICAL   EXPENSSg — 
WORKMEN'S  COMPENSATION  ACT 

QUESTION:  May  the  State  Road  Department  legally  expend  more 
than  $1,000.00  for  medical,  surgical  and  other  remedial  treatment  for  an 

employee  of  the  department  who  was  injured  as  the  result  of  an  accident 
that  arose  out  of  and  In  the  course  of  his  employment? 

To  Hon,  H.  H.  Baskin.  Secretary.  State  Road  Department: 

Sub-section  (3)  of  Section  2  of  the  Workmen's  Compensation  Act  as 
(Unended  by  Chapter  20672,  Laws  of  Florida.  Acts  of  1941,  Is  as  follows: 

"(3)  The  term  'employer'  means  the  State  and  all  political  subdi- 
visions thereof,  all  public  and  quasi-public  corporations  therein,  every  per- 
son carrying  on  suiy  employment  and  the  legal  representative  of  a  de- 
ceased person  or  the  receiver  or  trustee  of  any  person." 

The  State  Road  Department  is  a  component  part  of  the  State  Oov- 
enmient,  (State  ex  rel.,  Davis  vs.  Love,  126  So.  374),  and  is  therefore  an 
employer  within  the  meaning  of  the  Worlcmen's  Compensation  Act. 

Section  13  of  this  Act,  as  amended  by  Chapter  18413.  Acts  of  1937, 
and  Chapter  20672,  Acts  of  1941,  Is  in  part  as  foUcTws: 

"(a)  The  employer  shall  furnish  such  medical,  surgical,  and  other 
attendance  or  remedial  treatment  under  the  direction  and  supervision  of 
a  qualified  physician  or  surgeon,  nurse  and  hospital  service,  medicine, 
crutches,  artificial  members,  and  apparatus  for  such  period  as  the  nature 
of  injury  or  the  process  of  recovery  may  require.    If  the  employer  fails 
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to  provide  the  same  after  request  by  the  injured  employee,  such  injured 
employee  may  do  so  at  the  expense  of  the  employer,  the  reasonableness  and 
the  necessity  to  b«  approved  by  the  Commission.  The  employee  shall  not 
be  entitled  to  recover  any  amount  expended  by  him  for  such  treatment  or 
service,  unless  he  shall  have  requested  the  employer  to  furnish  the  same 
and  the  employer  shall  have  failed,  refused  or  neglectd  to  do  so,  or  unless 
the  nature  of  the  injury  required  such  treatment,  nursing  and  services 
and  the  employer  or  his  superintendent  or  foreman  having  knowledge 
of  such  injury  shall  have  neglected  to  provide  the  same;  nor  shall  any 
claim  for  medical,  surgical  or  other  remedial  treatment  be  valid  and 
Enforceable  against  the  employer  unless  within  twenty  days  following  the 
treatment  the  physician  giving  such  treatment  furnL<:h  to  the  employer 
and  to  the  Commission  a.  report  of  such  injury  and  treatment  C7n  a  form 
prescribed  by  the  Commission. 

"(bf  The  Industrial  Commission  may  at  any  time,  for  good  cause 
shown  it,  in  its  discretion  order  a  change  in  such  medical  remedial  at- 
tention. 

"(c)  All  fees  and  other  charges  for  such  treatment  or  service  shall 
be  limited  to  such  charges  as  prevail  in  the  same  commimity  for  similar 
treatment  of  injured  persons  of  like  standard  of  living,  and  shall  be  sub- 
ject to  regulations  by  the  Commission,  who  SHALL  adopt  schedules  of 
charges  for  such  treatment  or  services,  except  that  the  tcrtal  charge 
against  the  employer  for  such  services  and  supplies  shall  not  exceed  the 
sum  of  $1000.00." 

Sub-section  (c)  of  Section  13  clearly  limits  the  extent  of  the  legal 
liability  of  the  employer  to  the  sura  of  $1000.00.  There  is  therefore,  in  my 
opinion,  no  legal  liabihty  on  the  part  of  the  State  Road  Department  to 
the  injured  employee  in  excess  of  $1000.00  for  medical,  surgical  and  other 
remedial  treatment  and  supplies,  under  the  provisions  of  the  Workmen's 
Compensation  Act.    , 

The  State  Road  Department  of  Florida  was  created  for  the  primary 
purpose  c*  building  and  maintaining  public  roads,  highways  and  bridges, 
and  it  is  given  statutory  authority  to  enter  into  contracts  for  the  purpose 
of  accomplishing  these  objectives.  I  am  unable  to  find  any  law  author- 
izing the  Department  to  contract  with  physicians  or  others  for  furnish- 
ing medical  treatment  or  supplies  to  an  employee  of  the  Department  who 
has  been  injured  in  the  course  of  his  employment.  In  the  absence  of  such 
authority  the  Department  is  not  required  or  authorized  to  pay  any  claim 
for  such  treatment  and  supplies  except  as  provided  in  the  Florida  Work- 
men's Compensation  Act.  Any  such  claim  would  be  unenforceable,  as  a 
suit  against  the  Department  is  in  effect,  a  suit  against  the  State  and  the 
State  is  immune  from  suit  unless  and  until  the  Legislatm'e  makes  pro- 
vision by  general  law  for  bringing  suit  against  the  State. 

The  Legislature  has,  by  Chapter  15022.  L^ws  of  Florida.  Acts  of  1931, 
made  provision  for  and  consented  that  suits  in  law  and  in  equity  may  be 
brought  against  the  State  Road  Department  on  claims  under  contract  for 
"work  done."  In  my  opinion  "work  done"  within  the  meaning  of  this 
Act  refers  only  to  work  in  connection  with  the  construction  and  main- 
tenance of  highways,  roads  and  bridges  or  in  connection  with  other  ac- 
tivities that  the  State  Road  Department  is  by  statute  specifically,  or  by 
necessary  !mplicatic?n,   authorized   to  engage  in. 

It  is  therefore  my  opinion,  that  the  State  Road  Department  is  with- 
out authority  to  obligate  itself  by  contract  or  otherwise  for  the  payment 
of  any  amount  of  money  for  medical,  surgical  or  oi:her  remedial  treat- 
ment and  supplies  for  an  employee  of  the  Department  who  has  been  in- 
jured in  an  accident  arising  out  of  and  in  the  course  of  his  employment 
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with  the  Etepart merit,  in  excess  of  the  sum  of  $1000.00,  which  is  the  limit 
of  its  legal  liability  as  fixed  by  Section  13  of  the  Workmen's  Compensation 
Act,  as  amended  by  Chapter  20672,  Laws  of  Florida.  Acts  of  1941. 

STATE  ROAD  DEPARTMENT 

May  18.  1942.— 042-243. 

ROAD  DEPARTMENT— PURCHASE    OP    PROPERTY    FOR   GENERAL 

OFFICE   BUILDING 

QUESTION:  The  State  Road  Department  desires  to  purchase  the 
city  block  fronting  on  Adams  Street  immediately  northwest  of  the  State 
Capitol  building  for  a  site  on  which  to  build  the  department  a  headquar- 
ters office  building  which  is  needed  because  the  present  quarters  of  the 
department  in  the  Martin  Building  are  inadequate  and  outmoded  and 
seriously  handicap  the  department  in  the  efficient  accomplishment  of 
its  work  In  constructing  and  maintaining  the  State  road  system.  Con- 
struction of  the  proposed  new  building  may  have  to  be  postponed  until 
building  material  priority  regulations  and  other  conditions  caused  by  the 
war  are  out  of  the  way.  but  it  is  considered  advantageous  that  a  building 
Site  be  purchased  at  this  time.  Has  the  Road  Department  the  authority 
to  purchase  the  contemplated  site  for  the  purposes  above  set  forth? 

To  State  Road  Department.  Tallahassee.  Florida: 

A  certain  pcnrtion  of  the  gasoline  tax  is  set  apart  by  statute  to  t>e 
used  for  the  construction  and  maintenance  of  State  roads  under  the 
direction  of  the  State  Road  Department,  wnlch  department  may  from 
time  to  time  make  requisition  on  the  Comptroller  for  funds  to  pay  for  the 
con  struct!  cjn  and  maintenance  of  State  roads. 

The  State  Road  Department  is  charged  with  the  construction,  repair 
and  maintenance  of  State  highways,  and  by  statute  is  specifically  re- 
quired tc  maintain  its  headquarters  and  general  offices  at  the  State  Capi- 
tal, and  until  suitable  and  adequate  space  for  such  offices  shall  be  pro- 
vided in  the  State  Capitol  building  or  other  building  owned  by  the  State, 
the  State  Road  Department  is  authorized  and  empowered  to  rent  or 
lease  suitable  office  room  for  such  headquarters  in  other  buildings  at  the 
State  Capital  and  pay  the  rental  therefor  from  any  funds  provided  for 
the  maintenance  of  said  department. 

Section  1  of  Chapter  17280,  Acts  of  1935.  authorizes  the  State  Road 
Department  "to  purchase,  lease  or  otherwise  acquire  any  land  and  to  take 
deed  thereto  in  the  name  of  the  State  of  Florida  when  such  lands  shall 
be  necessary  in  connection  with  the  layout,  construction,  repair  or  main- 
tenance of  any  State  highway  or  appurtenance  thereof  and  any  land  or 
buildings  or  both  necessary  to  the  efficient  accomplishment  of  the  fore- 
going purposes." 

Considering  all  of  these  statutes  together,  they  very  definitely  con- 
template proper  and  adequate  office  and  administrative  facilities  for  the 
proper  operation  cjf  the  State  Road  Department  in  order  that  it  may 
efficiently  accomplish  the  pui-poses  for  which  it  was  created,  that  is.  the 
laying  out.  construction,  repair  or  maintenance  of  State  highways. 

The  purchase  of  the  building  site  and  the  construction  of  the  present 
Chemistry  Building  afford  some  authority  for  the  opinion  I  have  reached 
here. 

Section  10,  Chapter  15615,  Laws  of  Florida.  Acts  of  1931.  being  an 
amendment  to  the  statute  creating  the  general  inspection  fund,  provides 
that  all  expenses  incurred  in  the  enforcement  of  the  inspection  acts.  In- 
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eluding  acquirement  of  equipment  and  other  property,  when  approved  hy 
the  Board  of  Commissioners  of  State  Institutions  as  necessary  to  more 
economical  and  proper  execution  of  the  agricultiu-al  fertilizer  analysis 
and  general  Inspection  laws,  shall  be  paid  from  the  general  Inspection 
fimd. 

Section  382X,  Compiled  General  Laws,  requires  the  Governor  to  pro- 
vide a  suitable  laboratory  for  the  State  Chemist. 

In  the  case  ut  Mayo  vs.  Matthews,  150  So.  900,  the  Supreme  Court 
held  that  the  foregoing  provisions  were  sufficient  to  authorize  the  pur- 
chase of  land  and  construction  thereof  of  the  present  Chemistry  Build- 
ing as  necessary  to  more  economical  and  prompt  execution  of  the  agri- 
cultural fertilizer  analysis  and  general  Inspection  laws. 

It  is,  therefore,  my  opinion  that  the  State  Road  Department,  under 
the  foregoing  statutes  and  the  opinion  in  the  case  of  Mayo  vs.  Matthews, 
supra,  has  the  authority  to  purchase  property  at  the  State  Capital,  to  be 
used  as  a  building  site  for  the  general  offices  and  headquarters  of  the 
State  Road  Department,  if,  in  the  judgment  of  said  State  Road  Depart- 
ment, the  erection  of  such  an  office  building  is  reasonably  necessary  for 
the  proper  operation  of  said  State  Road  Department  in  the  performance 
of  the  functions  for  which  it  was  created.  The  purchase  of  such  a  build- 
ing site,  in  my  opinion,  should  be  authorized  by  resolution,  adopted  by 
said  State  Road  Department,  reciting  the  advisability  and  necessity  for 
the  erection  of  its  own  office  building,  as  well  as  the  advisability  of  pro- 
curing the  necessary  building  site  at  this  time,  although  the  actual  con- 
struction of  the  office  building  may  through  necessity  be  postponed  for 
the  duration  of  the  war. 

The  request  for  this  opinion  relates  to  the  authority  of  the  State 
Road  Department  to  purchase  the  block  fronting  East  on  Adams  Street, 
lying  West  of  the  Northern  part  of  the  State  Capitol  building.  Whether 
or  not  the  Department  has  need  for  the  entire  block  as  a  building  site 
Is  a  matter  to  be  determined  by  the  department  itself  in  the  light  of  Its 
needs  and  necessities,  and  Its  own  knowledge  thereof.  Therefore,  this 
opinion  does  not  purport  to  pass  upon  that  phase  of  this  matter. 

BOARD  OF  ADMINISTBATION 

July  29,  1941.— 041-431. 

BAKER  COUNTT  SINKING  PONDS — INVESTMENT  IN  BONDS 

QUESTION:  The  Board  of  Administration  has  been  offered  as  an 
Investment  $2,000.00  Baker  County  5%  Special  Road  and  Bridge  Dis- 
trict No.  1  bonds  at  par  plus  interest  at  the  contract  rate  to  the  date 
purchased.  Is  the  Board  of  Administration  authorized  to  purchase 
these  bonds  as  an  investment  for  any  bond  fund  having  available  funds 
under  the  supervision  of  the  Board  of  Administration? 

To  Board  of  Administratton: 

R  Is  provided  in  Section  3  of  Chapter  20302,  Laws  of  Florida,  Acts 
of  1941  In  part  as  follows: 

"The  Board  of  Administration  may  invest  any  sinking  funds  to 
the  credit  of  any  county  or  special  road  and  bridge  district,  or  other 
special  taxing  district,  in  the  hands  of  the  State  Treasurer  as  County 
Treasurer  ex-officlo,  in  any  .  .  .  bonds  of  any  county  or  special  road 
and  bridge  district  In  the  State  of  Florida  entlUed  to  participate  herein, 
whether  matured  or  unmatured;  provided,  however,  that  as  to  matured 
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bonds  the  value  thereof  as  aa  investment  shall  be  the  price  pidd  for 
such  bonds,  wliich  shall  in  no  event  exceed  the  par  value  plus  accrued 
interest.  .  .  Provided  that  such  bonds  so  purchased  shall  not  be  can- 
celled but  shaU  be  held  as  an  investment  until  the  same  are  redeemed, 
sold  or  exchanged  for  refunding  bonds  as  hereinafter  provided." 

The  law  appears  to  be  clear  that  the  Board  of  Administration  would 
be  authorized  to  purchase  the  Baker  County  Bonds  paying  therefor  a 
price  not  exceeding  the  par  value  thereof  plus  interest  to  the  date  of 
purchase  at  the  contract  rate  of  5%. 


August  8,  1941.— 041-441. 

BAY    COUNTY— REFUNDINQ    CONTRACT— SULLIVAN,    NEIBON 

AND  OOSS,   INC. 

QUESTION:  Is  the  Board  of  Administration  legally  authorized  and 
required  to  approve  the  refunding  contract  between  Bay  County  and 
Sullivan.  Nelson  &  Ooss.  Inc.? 

To  Board  of  AdTninistration: 

Chapter  15772,  Laws  of  Florida,  Acts  of  1931,  seems  to  cover  the 
whole  fleld  of  refunding  operations  by  coimtles,  of  Isonded  debt,  and  in 
very  plain  language,  found  in  Section  27  thereof,  vests  power  exclusively 
in  the  several  counties  and  districts.  You  are  ftirther  advised,  however, 
that  under  the  provisions  of  the  Acts  of  the  l^egislature  of  1941,  graot- 
ing  certain  powers  to  the  Board  of  Administration,  with  reference  to 
funds  credited  to  counties  from  gasoline  taxes,  there  might  well  come  a 
time  when  the  Board  of  Administration  would  be  in  position  to  exercise 
wide  authority,  particularly  in  the  matter  of  the  exchange  of  original 
for  refunding  bonds. 


June  24,  1942—042-318. 

BROWARD  COUNTY— U.  6.  EX  REL.  VERMONT  INVESTMENT  CO.  VS. 
BROWARD  COUNTY— PAYMENT  OF  COUPONS 

QUESTION:  Is  the  Board  at  Administration  legally  authorized  to 
pay  out  of  applicable  interest  and  sinking  funds  the  coupons  from  the 
captioned  county's  bonds  issued  as  of  January  1,  1924  and  July  1,  1925, 
upon  certification  that  such  coupons  have  not  been  paid  or  exchanged 
for  refunding  bonds,  but  are  properly  outstanding? 

To  Board  of  AdmlntatratUm: 

Before  making  such  payment,  you  should  be  satisfied: 

(1)  That  the  original  bonds  were  duly  certlfled  to  and  have  been 
recognized  by  your  Board  as  entitled  to  participate  In  gasoline  tax  dis- 
tribution imder  the  provisions  of  Chapters  14486  and  1G6S9,  Acts  of  1931. 

(2)  That  neither  these  coupons  nor  the  Judgment  i covering  the 
coupons)  are  represented  in  any  refunding  issue  now  being  adminis- 
tered by  you. 

(3)  That  these  coupons  are  now  actually  outstanding  and  unpaid. 

When  the  facts  above  outlined  have  been  established  to  your  satis- 
faction, payment  out  of  any  applicable  funds  would  be  in  order  to  the 
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extent  of  the  face  value  of  the  coupons  and  upon  their  presentation 
and  surrender  to  you. 

October    12,    1942.— 042-487. 

To  Board  of  Administration: 

"Hiis  will  acknowledge  receipt  of  yours  of  the  5th  instant,  reciting 
facts  which  developed  since  the  above  was  written,  to  the  effect  that 
that  the  Board  of  County  Commissioners  made  a  tax  levy  pursuant  to 
court  order  to  raise   funds  to   pay  certain  interest   coupons   on  court 

house  and  road  and  bridge  bonds  which  were  merged  in  judgment — I 
assume  tliat  the  judgment  and  order  to  levy  were  in  the  same  case — 
and  tliat  the  Board  of  County  Commissioners  made  certain  payments 
on  the  judgment  out  of  the  proceeds  of  such  tax  levy,  but  that  no  part 
of  such  proceeds  were  cleared  through  you. 

you  state  further  that  the  county  now  tias  the  siun  of  $2,661.12  to 
apply  on  the  judgment,  and  request  my  opinion  as  to  the  proper  pro- 
cedure, you  having  sufficient  available  gasoline  tax  funds  to  pay  the 
road  and  bridge  coupons. 

Assuming  that  the  road  and  bridge  bonds  were  entitled  to  partici- 
pate in  gasoline  tax  distribution,  the  measure  of  the  obligation  of  the 
Board  of  Administration  m  Ube  use  of  such  funds  was  the  face  amount 
of  the  coupons  from  the  road  and  bridge  bonds,  indicated  in  your  orig- 
inal letter  as  $7,955.00 

The  judgment  being  based  upon  both  court  house  and  road  and 
bridge  bonds.  It  is  presumed  that  the  levy  ordered  to  be  laid  was  of  a 
mlllage  sufficient  to  cover  the  aggregate  amount  of  the  judgment,  with- 
out separation  of  the  two  items.  Such  being  the  case,  it  was  the  duty 
of  the  Board  of  County  Commissioners  to  apply  the  proceeds  of  the  levy 
through  your  Board,  according  to  the  statute.  At  any  rate,  it  should 
have  been  applied  to  the  road  and  bridge  coupons  in  the  proportion 
that  their  face  value  bore  to  the  total  amount  of  the  judgment  for  wliich 
the  levy  was  made.  In  other  words,  assuming  from  your  original  letter 
that  the  total  judgment  was  for  $14,321.36.  in  the  proportion  that 
$7,955.00  bears  to  $14,321.36. 

It  follows,  therefore,  that  a  like  proportion  of  the  $9,124.29  paid  on 
the  judgment  should  have  been  applied  to  the  road  and  bridge  coupons, 
and  that  the  same  course  should  be  followed  with  regard  to  the  cash 
balance  of  $2,661.12  now  on  hand  with  the  Board  of  County  Comis- 
sloners. 

The  road  and  bridge  coupons,  being  approximately  one -half  of  the 
total  amount  of  the  judgment,  the  same  proportion  of  $11,785.41 
($9,124.29  already  paid,  plus  $2,661.12  on  hand  with  the  Board  of  County 
Commissioners  to  be  applied)  should  be  treated  by  you  as  having  been 
paid  on  the  road  and  bridge  coupons.  The  balance  remaining  impaid 
after  such  treatment,  may  lawfully  be  paid  by  you  out  of  gasoline  tax 
or  other  funds  in  your  hands  and  applicable,  provided,  however,  that  all 
future  collections  from  the  special  levy  be  handled  and  accounted  for 
as  between  the  two  accounts,  the  county's  interest  and  sinking  fund 
to  receive  the  proportion  as  above  outlined. 
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December   18,   1942. — 042-564. 

To  Board  of  Administration: 

This  will  aclmowledge  receipt  of  yours  of  tbe  17th  instant,  as  follows: 

"Based  on  your  opinion  dated  October  12,  1942,  in  the  above  styled 
case,  it  has  been  ascertained  that  of  the  total  amount  of  $7,955  of  cou- 
pons from  Broward  County  Highway  Bonds  involved  in  the  captioned 
judgment,  the  Board  of  Administration  appears  to  be  liable  for  the  sum 
of   $2,947.80. 

"All  of  the  interest  coupons  from  the  Highway  Bonds  have  been 
presented  with  partial  satisfaction  of  Judgment,  with  the  exception  of 
$300  of  same  due  July  1,  1935,  which  appear  to  have  been  mislaid  by 

the  attorney  for  the  Board  of  County  Commissioners. 

"Under  the  circumstances  please  advise  whether  or  not  the  Board 
of  Administration  would  be  legally  authorized  to  pay  the  satisfaction  of 
the  Judgment  in  the  amount  of  $2,947.80.  and  what  procedure  you  suggest 
in  connection  with  the  $300  of  misplaced  coupcms." 

As  advised  in  my  opinion  of  October  12th  last,  the  county  should 
have  remitted  to  you  a  proportionate  share  of  the  proceeds  of  ad  valorem 
Lax  levies  laid  for  road  and  bridge  bonds  entitled  to  participate  in  gaso- 
line tax  distribution.  Instead,  the  county  Itself  apphed  a  disproportion- 
ate am  cunt  to  the  payment  of  other  obligations,  presumably  expecting 
the  Board  of  Administration  to  pay  the  road  and  bridge  bonds  out  of 
gasoline  tax  funds,  regardless  of  the  purpose  of  the  levy — a  clear  misuse 
of  funds  due,  I  am  sure,  to  a  misapprehension  of  duty  and  not  to  any 
deliberate  design  upon  gasoline  tax  funds. 

In  my  former  opmion  you  were  advised  that  the  measure  of  your 
responsibiUty  was  the  face  value  of  the  bonds  and  or  coupons,  less  the 
proceeds  of  the  tax  levy,  which  should  have  been  remitted  to  you,  but 
were  not,  as  above  stated. 

Therefore,  you  are  now  advised  that,  in  my  opinion,  you  are  au- 
thorized to  apply  gasoline  tax  funds  toward  the  satisfaction  of  the  Judg- 
ment to  the  extent  of  your  responsibility  as  stated  In  the  preceding  para- 
graph of  this  letter,  taking  as  a  consideration  for  your  payment,  an  eauiv- 
alent  in  bonds  and  or  coupons,  together  with  satisfaction  to  that  extent. 

All  other  outstanding  coupons,  wherever  they  may  be,  are  the  obll- 
'gations  of  the  county,  and  may  never  become  your  crt)ligatIon,  because 
now  past  due.  merged  in  judgment  and  cancelled,  therefore  non-nego- 
tiable, but  withdrawn  from  the  court  files  only  for  the  purpose  of  com- 
plying with  your  requirement  that  obligations  in  such  a  status  be  ac- 
tually presented  to  you  before  payment,  according  to  their  face  value, 
will  be  made. 

I  suggest  that  the  county  be  advised  that  you  regard  yourself  under 
no  legal  obligation  to  pay  the  remainder  of  the  judgment,  and  that  your 
records  be  made  to  reflect  this  scmewhat  unusual  situation  for  future 
guidance. 


July  24.  1941. — 041-399. 

CALHOUN  COUNTY— INTEREST   AFTER  MATURITY  ON  PAST   DUE 

BONDS— PAYMENT 

QUESTION:     Would  the  Board  of  Administration  be  authorized  to 
remit  to  the  Florida  National  Bank  of  Jacksonville  the  sum  of  $574.83 


426  BIENNIAL  REPORT  OP  THE  ATTORNEY  OENERAL 

HIGHWA'FS,  BRIDGES  AND  FEBBIES — Board  of  Administration 

BOABD  OF  ADHINISTBATION 

representing  interest  after  the  maturity  date  of  Calhoun  County  Road 
Bonds  pursutmt  to  the  request  of  the  Board  of  County  Commissioners  of 
Calhoun  County? 

To  Board  of  AdTnintstratton: 

The  Supreme  Court  of  Florida  In  discussing  the  duty  on  the  part  of 
the  Board  of  Administration  to  pay  interest  on  the  matured  principal 
of  defaulted  bondjs  stated  in  the  case  of  State  ex  rel.  Davis  vs.  Lee,  et  al. 
156  So.  744  as  follows: 

Text  745: 

"The  objection  that  there  is  no  plain  legal  duty  on  the  part  of  the 
state  board  of  administration  to  pay  interest  on  the  matured  principal 
of  the  defaulted  bonds,  that  is  to  say,  to  pay  interest  on  the  principal  of 
the  bonds  since  September  1,  1933,  we  also  sustain.  Wliatever  may  be 
the  right  of  the  Ijondholder  to  recover  interest  on  liis  defaulted  principal 
after  maturity  of  the  bond  as  a  whole,  a  pomt  we  deem  unnecessary  to 
finally  pass  on  in  this  case,  it  is  certain  that  such  right  is  not  enforceable 
by  mandamus,  but  must  be  enforced  in  a  suit  at  law  brought  to  recover 
an  ordinary  judgment  therefor  or  as  an  incident  to  a  judgment  on  the 
bond  itself  for  the  principal  sum  with  interest  on  the  debt  after  maturity 
to  the  date  of  Judgment. 

"Bonds  are  issued  according  to  statutes  which  ordinarily  contemplate 
no  express  promise  to  pay  interest  not  contracted  for  in  the  bond  itself." 

It  appears  to  be  established  that  there  is  no  plain  legal  duty  on  the 
part  of  the  State  Board  of  Administration  to  pay  Interest  on  county  or 
district  road  or  bridge  bonds  after  maturity  of  the  principal,  where  neither 
the  tmnd  itself  nor  the  statute  under  which  it  was  issued  contemplates 
or  requires  the  payment  of  any  contract  interest  rate  on  the  principal 
of  the  bond  after  maturity  until  such  principal  be  paid.  Whatever  right 
to  recover  interest  after  maturity  there  is,  must  be  founded  on  some 
implied  liability  that  is  incident  to  the  existence  of  the  matured  and  un- 
satisfied bond  considered  as  a  mere  debt  subject  to  the  drawing  of  interest 
after  maturity.  But  such  a  claim,  If  a  claim  there  be,  must  be  enforced 
m  an  action  at  law. 

It  is  therefore  my  opinion  that  the  Board  of  Administration  would 
not  be  authorized  to  pay  Interest  on  the  matured  principal  of  the  de- 
faulted bonds. 


September  30.  1941.— 041-545. 

CALHOUN  COUNTY— INTEREST  ON  REFUNDING  BONDS 

QUESTION:  Calhoun  County  on  August  1,  1941,  exchanged  original 
6%  bonds  for  5%  refunding  bonds  dated  August  1,  1939  with  attached 
coupons  maturing  October  1,  1941  and  subsequent  interest  dates.  Some 
of  the  original  6%  bonds  matured  prior  to  the  date  of  exchange,  but  on 
the  date  of  exchange  the  Board  of  Administration  paid  interest  to  that 
date.  When  the  exchange  was  made,  the  holder  of  an  unmatured  original 
bond  received  a  new  bond  with  the  coupons  attached  and  paid  tlie  paying 
agent  interest  on  the  new  bond  from  April  1,  1941  to  August  1,  1941.  The 
net  amount  of  all  this  interest,  ,$933.33,  was  applied  by  the  paying  agent  to 
interest  after  maturity  on  the  original  bonds.    Would  the  Board  of  Ad- 
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ministration  be  required  to  pay  the  full  amount  of  Interest  coupons  ma- 
turing October  1.  1941? 

To  Board  of  AdmtTiistratton: 

The  consideration  paid  by  the  holder  of  the  original  unmatured  bond 
was  the  original  bond  upon  which  Interest  bad  been  collected  from  the 
Board  of  Administration  to  August  1,  1941  (date  of  exchange) ,  plus  in- 
terest at  57c  from  April  1.  1941  (interest  payment  date),  to  August  1,  1941 
(date  of  exchange) — thus  taldng  a  new  obligation  Ijearlng  interest  at  5% 
from  August  1,  1941.  The  paying  agent  used  the  Interest  payment  go 
made  to  pay  interest  accrued  after  maturity  on  some  of  the  original 
bonds. 

In  my  opinion,  the  $933.33  paid  by  the  holder  of  the  original  bond. 
at  the  time  of  the  exchange,  represented  in  part  the  interest  coupons 
maturing  October  1,  1941,  and  should  have  been  applied  to  meet  the 
latter  maturity  for  the  period  between  April  1,  1941,  to  said  maturity 
date,  October  1,  1941,  Therefore,  it  is  my  opinion  that  the  Board  of 
AdmiBistratlon  Is  not  authorized,  and  would  not  be  required,  to  pay  the 
full  amount  of  the  interest  coupons  maturing  October  1.  1941.  but  only 
the  face  thereof,  less  the  $933.33  already  in  effect,  paid  therecai.  and 
misapplied  as  atwve  stated. 


October  12,  1942,-042-486, 

CALHOUN  COtTNTy— REPXINDINQ  EXPENSES 

QUESTION:  The  Board  of  Admlnist ration  submitted  (a)  excerpts 
from  the  minutes  of  the  Board  of  County  Commissioners  relating  to  the 
budget  of  the  captioned  county  for  the  fiscal  year  ending  September  30. 
1941.  and  (b>  certified  copy  of  a  resolution  adopted  October  5,  1942.  pur- 
porting to  clarify  the  first  mentioned  minute  entry  to  make  It  appear 
that  the  12  mill  levy  for  the  fiscal  year  ending  September  30,  1941,  was 
intended  to  cover  an  item  at  $1,400.00  and  the  fees  of  the  county's  re- 
funding agents  Incurred  in  the  refunding  process,  and  $1,348.39  to  pay 
interest  at  6  per  cent  on  the  original  bonds  from  their  maturity  date  to 
the  date  of  the  completion  of  the  refunding.  After  examination  of  the 
foregoing,  would  the  Board  of  Administration  be  legally  authorized  to 
use  interest  and  sinlcing  fund  moneys,  consisting  of  ad  valorem  tax  funds, 
and  gasoline  and  auto  transportation  tax  funds,  bU  in  a  common  sinldng 
fund,  as  requested  In  Section  2  of  the  resolution  of  Octc^r  5,  1942? 

To  Board  of  Administration: 

While  the  Board  of  County  Commissioners  had  and  has  the  power 
to  levy  a  tax  for  either  of  the  purposes  above  mentioned,  I  am  of  the 
opinion  that  since  the  budget  for  the  year  ending  September  30.  1941, 
specified  a  levy  of  12  mills  for  but  two  purposes,  i.e..  payment  of  interest 
and  to  create  a  sinking  fund,  the  fund  so  raised  may  not  be  used  for 
any  other  purpose. 

Two  fiscal  years  have  elapsed  between  the  effectiveness  of  the  budget 
Ijeglnnlng  October  1.  1940.  and  the  so-called  clarifying  resolution  of 
Oct<3ber  5,  1942,  a  date  subsequent  to  the  beginning  of  a  third  fiscal  year. 
Ordinarily,  and  I  think  we  may  safely  assume  that,  the  actual  proceeds 
of  the  levy  for  the  fiscal  year  beginning  October  1,  1940,  have  been  con- 
sumed by  your  Board  in  meeting  the  county's  obligations.  Therefore. 
you  probably  have  no  such  funds  on  hand  at  this  time,  and  the  use  of 
funds  raised  by  subsequent  levies  would  be  unauthorized  unless  the  same 
were  specifically  for  the  desired  purposes.  Oasollne  and  auto  transpor- 
tation tax  funds  are  not  available  for  the  purpcees  named. 
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In  addition  to  the  fact  that  two  fiscal  yeare  have  elapsed  since  the 
effectiveness  of  the  12  mill  levy  and  before  the  so-caUed  clarifying  reso- 
lution of  October  5,  1942,  it  is  to  be  noted  that  there  has  been  a  complete 
change  in  ihe  personnel  erf  the  Board  of  County  Commissioners. 

I  think  it  also  in  order  to  suggest  that  there  is  no  ambiguity  in  the 
12  mill  levy  entry  as  to  its  purposes.  It  is  plain  and  unequivocal  and 
not  open  to  construction.  To  now  change  it  is  not  to  clarify,  but  to 
revise — a  process  which,  in  my  opinion,  is  not  authorized  by  the  statutes 
governing  the  making  up  of  buckets  and  the  levy  of  taxes  by  boards  of 
county  commissioners. 

August  26,   1941.— 041-485. 

CLAY  COUNTY— PAYMENT  OP  ATTORNEY  FEES 

QUESTION:  May  the  Board  of  Administration  use  the  interest  and 
sinking  fund  of  Clay  County  Special  Road  and  Bridge  District  No.  4  to  pay 
bill  of  $230.80  rendered  by  Hon.  T.  J.  Jennings,  Jr.,  County  Judge  of  said 
County,  such  bill  representing  his  fee  for  collecting  $4618.00  in  taxra 
levied,  in  1930,  for  said  District? 

To  Board  of  AdnUnistratiofi: 

An  independent  Investigation  of  the  facts  and  circumstances  sur- 
rounding this  claim  having  been  made  by  tliis  office  showing  that  the 
Board  of  County  Commissioners  of  Clay  County  employed  the  claimant 
to  represent  it  in  the  collection  of  said  taxes,  agreeing  to  pay  him  there- 
for a  fee  of  5  per  cent  of  the  amount  collected,  and  the  collection  hav- 
ing been  made  in  the  year  1941,  I  am  of  the  opinion  that  the  Board  of 
AQininistration  is  authorized  to  recognize  and  pay  said  claim  out  of  the 
interest  and  sinking  funds  credited  to  said  district,  upon  the  theory  that 
the  collection  was  of  long  delinquent  taxes,  under  a  contract  with  the 
Board  of  County  Commissioners,  which  fee  should  have  been  deducted 
from  the  amount  remitted  to  the  Board  of  Administration,  and  paid 
direct,  by  the  CcAmty,  to  the  attorney  named.  However.  I  am  of  the 
further  opinion  that  an  appropriate  resolution  of  the  Board  of  County 
Commissioners  of  Clay  County,  setting  forth  the  facts  and  requesting  the 
Board  of  Administration  to  pay  said  claim,  should  be  adopted  and  filed 
with  the  Board  of  Administration,  before  payment  is  made. 


July  9,  1942.— 042-342, 

DESOTO  COUNTY— PAYMENT  OF    JUDGMENT 

QUESTION;  A  Judgment  based  upon  interest  coupons  is  held  by 
A.  B.  ottinger,  against  DeSoto  County.  Upon  service  of  Rule  to  Show 
Cause  issued  cut  of  the  United  States  District  Court  on  June  20,  1939. 
the  Board  of  Administration  impounded  $6,170.00  for  the  benefit  of 
relator.  DeSoto  County  is  operating  under  the  Kanner  Act  and  there 
are  not  sufficient  funds  in  the  county's  interest  and  sinking  fund.  May 
the  Board  of  Administration  pay  all  or  any  part  of  the  judgment  with 
available  Ka5C;line   tax  funds? 

To  Board  oj  Administration: 

I  find  in  the  flies  of  the  litigated  case  a  letter  to  the  former  Assist- 
ant Attorney  General  Fallot  from  Mr.  John  H,  Tread  well,  Jr.,  dated 
August  4,  1941.  stating  that  this  judgment  was  purchased  by  a  "cooperat- 
ing account"  in  order  that  it  could  be  placed  in  hands  friendly  to  the 
objectives  of  the  county  in  a  refunding  program,  and  that  the  fimds 
theretofore  impounded  might  be  released.    No  later  action  is  reflected  in 
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these  flies  and  I  am  assuming  that  the  impounded  funds  were  released 
and  otherwise  disbursed,  since  you  state  that  you  now  have  not  sufficient 
funds  available  for  payment.  It  is  possible,  also,  that  the  Judgment  has 
been  merged  into  the  refunding  issues  mentioned  by  Mr.  Treadwell. 

Whatever  the  fact,  however,  this  office  has  consistently  held  that 
gasoline  tax  funds  are  not  available  to  pay  any  obligation  except  such  as 
are  represented  by  original  or  refunding  bonds  and  coupons  entitled  to 
participate  in  gasoline  tax  fund  distribution  and  according  to  the  original 
undertaking.  It  is  true,  as  Mr.  Treadwell  states  in  his  letter  to  Gov- 
ernor Holland,  of  the  18th  ultimo,  that  United  States  District  Judge 
Barker  has  not  agreed  with  this  ofBce  in  its  interpretation  of  the  law, 
which  has  been  followed  by  your  Board  thus  far,  but  the  cases  are  being 
appealed  for  the  pm-pose  of  obtaining  a  determinative  pronouncement 
of  the  law.  No  appellate  ccnirt.  federal  or  state,  has  yet  held  as  Judge 
Barker  held,  in  a  case  in  which  the  specific  question  was  involved.  We 
adhere  to  our  original  position,  which,  as  we  understand,  has  been  adopted 
as  the  policy  of  the  current  administration. 


July   28.    1941.— 041-410. 

ESCAMBIA  COUNTY— PARTICIPATION  OP   COUNTY  BONDS  IN 
DISTRIBUTION  PURSUANT  TO   BOARD   OP   ADMINISTRATION 

ACT 

QUESTION:  In  view  of  Chapter  20648.  Acts  of  1941.  is  the  Board 
cf  Administration  authorized  to  Include  Escambia  County  67t  Lillian 
Bridge  Bonds  dated  January  15,  1930,  in  the  outstanding  original  indebt- 
edness of  Escambia  County  and  permit  it  to  participate  in  the  benefits 
of  Chapter  14486,  Acts  of  1929? 

To  Board  of  Administration: 

Chapter  14486,  Laws  of  Plorida,  Acts  ef  1929  which  is  commonly- 
known  as  the  Board  of  Administration  Act  provides  in  Section  19  in  part 
as  follows: 

'■No  bond  shall  be  permitted  to  participate  in  the  distribution  pro- 
vided for  herein  except  those  bonds  issued  and  outstanding  on  April 
1,  1929." 

Section  5  cf  this  law  makes  it  the  duty  of  the  clerk  of  the  board  of 
county  commissioners  to  furnish  a  complete  list  of  each  and  every  issue 
of  county  bonds  for  road  or  bridge  purposes  and  certain  detailed  infor- 
mation to  be  transmitted  by  said  clerk  to  the  Board  of  Administration. 

Chapter  20648,  Laws  of  Plorida,  Acts  of  1941  provides  in  Section  I 

as  follows: 

"That  bonds  entitled  to  participate  in  the  benefits  of  and  distribu- 
tion provided  for  by  Chapter  14486,  Laws  of  Plorida.  Acts  of  1929,  shall 
Include  bonds,  time  warrants,  notes  and  other  forms  of  indebtedness 
issued  for  road  purposes  or  for  road  and  bridge  purposes  by  any  county 
ur  special  road  and  bridge  district  of  the  State  of  Florida,  actually  is- 
sued, delivered,  and  outstanding  on  or  prior  to  July  1,  1931.  or  bonds 
issued  to  refund  the  same;  provided,  however,  that  no  bond  shall  be  per- 
mitted to  participate  in  the  distribution  provided  for  by  said  Act.  except 
those  bonds  actually  Issued,  delivered  and  CTUtstandlng  on  or  prior  to 
July  1,  1931,  or  bonds  issued  to  refund  the  same:  provided  further,  how- 
ever, that  any  county  bonds  already  voted  and  authorized  pursuant  to 
any  written  agreement  between  any  county  and  the  State  Road  Depart- 
ment  which  was  made  prior  to  Apnrtl  1,  1929,  for  the  cooperative  con- 
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struction  of  any  state  road,  although  not  sold  or  delivered,  or  bonds 
Issued  to  refund  the  same,  may  participate  in  such  distribution  from  the 
time  the  State  Road  Department  received  the  said  bonds,  or  the  pro- 
ceeds of  the  sale  thereof,  for  the  purposes  of  carrying  out  said  agreement." 

It  appears  that  these  bonds  were  not  eligible  to  participate  in  the 
benefits  of  the  Board  of  Administration  Act  because  they  were  not  Issued, 
delivered  and  outstanding  on  April  1,  1929.  Hcwever,  Chapter  20648, 
Laws  of  Florida,  Acts  of  1941  was  passed  specifically  to  permit  bonds  in  a 
relative  position  with  the  Lillian  Bridge  Bonds  to  participate  in  the  dis- 
tribution provided  in  the  Board  of  Administration  law  when  it  was  estab- 
lished that  the  bonds  were  actually  issued,  delivered  and  outstanding  on 
or  prior  to  July  1.  1931.  The  information  contained  in  your  letter  does 
not  disclose  that  such  was  the  case.  Therefore  it  is  my  opinion  that 
.  before  you  would  be  authorized  to  permit  these  bonds  to  participate  in 
the  benefits  allowed  by  Chapter  14486,  Laws  of  Florida,  Acts  of  1929,  you 
Ehould  ascertain  and  have  definite  proof  that  the  bonds  were  issued, 
delivered  and  outstanding  on  or  prior  to  July  1,  1931. 


November  19,  1941. — 041-410-1. 

ESCAMBIA    COUNTY— ULUAN    BRIIX5E    BONDS 

Supplement  to  Opinion  of  July  28,  1941. 

To  Board  of  Administration: 

After  consideration  of  all  the  facts  surrounding  the  bond  issue  in- 
volved, the  controlling  factors  being  that  the  bridge,  to  construct  which 
the  tmnds  were  issued,  is,  so  far  as  I  have  been  able  to  determine,  no  part 
of  the  State  road  system,  and  that  the  bonds  were  not  issued  in  pursuance 
of  any  written  agreement  between  Escambia  County  and  the  State  Road 
Department,  entered  into  prior  to  April  1,  1929,  for  the  cooperative  con- 
struction C7f  the  bridge,  1  am  of  the  opinion  that  the  bonds  in  question 
are  not  entitled  to  participate  in  the  benefits  of  and  distribution  of  gaso- 
line taxes  administered  by  you. 

As  I  understand,  Litlian  Bridge  spans  Ferdido  River,  the  middle  of 
which  Is  the  western  boundary  of  the  State  of  Florida  and  of  Escambia 
County;  that  it  is  a  toll  bridge  constructed  as  such  by  Escambia  County, 
but  to  become  a  free  bridge  if  Baldwin  County,  Alabama,  where  the 
western  end  of  the  bridge  rests,  paid  half  of  the  costs  thereof,  which  it 
was  given  an  option  to  do,  but  has  not  done,  and  ttmt  Florida  State  Road 
125  extends  only  to  the  bridge. 

It  may  be  that  the  bridge,  or  so  much  thereof  as  is  in  the  County  of 
Escambia.  State  of  Florida,  has  been  made  a  part  of  the  Florida  State 
system,  but  if  so.  I  have  been  unable  to  find  the  statute.  The  State  Road 
I3epartment  informs  me  that  it  has  never  taken  over  the  bridge  and  has 
exercised  no  jurisdiction  whatsoever  over  the  same. 


April  9,  1942. — 042-163. 

ESCAMBIA  COUNTY— CANCELLATION  OF  INTEREST  COUPONS 

QUESTION:  Is  the  Board  of  Administration,  which  holds  as  an 
asset  of  Escambia  County  certain  Santa  Rosa  County  Special  Road  and 
Bridge  District  No.  8  Time  Warrants  previously  recognized  as  eligible  for 
participation  in  gasoline  tax  distribution,  authorized  upon  resolution  of 
the  Escambia  County  Ccmmlssioners  to  remove  from  said  bonds  and 
cancel  all  interest  coupons,  including  those  payable  February  1,  1942.  and 
deliver  such  cancelled  coupons  to  the  Board  of  County  Commissioners  of 
Santa  Rosa  County?     The  Pensacola  Bridge  Corporation,  a  private  cor- 
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porBtion.  apparently  holds  »50,000  of  this  issue  and  has  agreed  to  waive 
all  Interest  on  Its  holdings  of  these  Time  Warrants  accrued  to  August  I. 
Ifl41  and  has  deUvered  to  the  Board  of  County  Commission ers  of  Santa 
Rosa  County,  for  cancellation,  the  coupons  represoittiitf  such  Interest. 

To  Board  of  AdmtnUtration: 

That  this  original  debt  and  liability  for  the  payment  thereof  has 
been  the  subject  of  controversy  between  the  two  counties  invrtved  for  a 
number  of  years,  is  a  matter  of  common  fcnowledge  In  legislative  circles, 
and  probably  would  never  have  been  amicably  settled  if  the  Time  War- 
rants had  not  been  recognized  as  eligible  for  participation  in  gasoline 
tax  distribution  as  a  liability  of  SanU  Rosa  County  Special  Road  and 
Bridge  District  No,  8,  the  issuing  unit.  We  may  safely  assume,  I  think, 
that  the  willingness  ol  these  creditors  to  take  the  course  indicated  Is 
prompted  by  a  desire  to  adjust  whatever  differences  remain. 

Since,  therefore,  the  effect  of  compliance  with  Escambia  County's 
request  will  be  to  decrease  the  value  of  Its  holdings  to  the  extent  of  the 
interest  surrendered  and  to  increase  correspondingly  Santa  Rosa  County's 
credits,  nothing  but  a  bookkeeping  problem  confronts  your  board,  al- 
though, depending  upon  the  status  of  the  bonded  debt  of  the  r^pective 
countl^,  a  surplus  or  an  increase  therein  might  accrue  to  Santa  Rosa 
Counl^r,  and  no  surplus,  or  a  decrease  therein  to  Escambia  County ,  Lheretqr 
aflTectlng  the  funds  available  to  the  State  Road  Department  for  expendi- 
tures In  the  respective  counties. 

While  I  have  assumed  that  the  course  taken  by  creditors  and  debtor 
Is  in  furtherance  of  a  compromise  of  differences,  such  assumption  is  not 
necessary,  In  my  Judgment,  and  does  not  control  my  views,  lor  the  reason 
that  I  know  of  no  provision  of  law.  or  rule  of  court,  prohibiting  what 
amounts  to  a  gift  fro-m  one  governmental  subdivision  to  another,  evi- 
denced by  a  solemn  resolution  of  the  appropriate  governing  body  making 
the  gift.    Certainly  the  donee  county  may  not  be  heard  to  object. 

Uy  conclusion  is  that  your  Board  is  authorized  to  comply  with  the 
named  resolution  of  the  Board  of  County  Commissioners  of  Escambto 
County  by  detaching  from  the  145.000.00  Time  Warrants  of  the  israe 
involved,  all  interest  coupons  maturing  February  l,  1942.  and  prior 
thereto,  cancel  and  return  the  same  to  the  Board  of  County  Commis- 
sioners of  Santa  Rosa  County. 


August  20,  1941.— 041-464. 

GLADES  COUNTY— BONDED  DEBT 

QUESTION:  All  of  the  bonds  of  Glades  County,  issue  of  August  1, 
1923,  have  been  paid  and  there  remains  a  balance  In  the  hands  of  the 
Bcmrd  of  Administration  of  $809.74  in  the  interest  and  sinking  fund  ac- 
count made  up  of  ad  valorem  tax  funds,  auto  transportation  mileage  tax 
funds,  and  funds  received  from  Hendry  County  to  pay  the  iatter's  pro- 
portion of  the  bonded  Indebtedness  of  Olades  County:  also  there  are 
other  countywide  road  bonds  of  Qlades  County  outstanding.  Is  the 
Board  of  Administration  authorized  to  remit  this  excess  amount,  above 
mentioned,  to  the  Board  of  County  Commissioners,  pursuant  to  Chapter 
21259,  Acts  of  1941? 

To  Board  o/  Administration: 

Chapter  21259,  Acts  of  1941,  not  only  authorises,  but  requires,  the 
Board  of  Administration  to  remit  aU  funds  on  hand  derived  "from  the 
collection  of  ad  valorem  taxes,  or  any  other  source,  either  current  or  de- 
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linquent,  levied  or  appropriated  to  pay  any  Ccnmty  Road  or  County  High- 
way Bonds  of  Glades  County,  or  judgments  involving  principal  of  or 
interest  on  such  bonds  .  ,  ,  where  the  iruiebtedness  (represented  by)  of 
said  bond  issues  or  judgments  involving  same  have  been  completely  dis- 
charged."   Italics  supplied. 

Therefore,  if  the  conditions  precedent,  as  named  in  the  statute  re- 
ferred to,  i.e..  that  all  principal,  interest  and  judgments  Involving  thn 
bond  issue  in  question  have  been  paid,  it  is  the  duty  of  the  Board  of 
Administration  to  remit  the  said  excess  as  directed  by  Section  1  of  said 
Chapter  21259. 


June  10,  1941. — 041-322. 

•HARDEE  COUNTY— PURCHASE  OP  CERTIFICATES  OP  DEPOSIT  AS 
AFFECTED   BY   BANKRUPTCY 

QUESTION:  Is  the  Board  of  Administration  legally  authorized  to 
use  available  interest  and  sinking  funds  of  Hardee  CtTUnty  in  purchasing 
outstanding  certificates  of  deposit  at  Bb  per  cent  of  their  par  value,  which 
is  the  rate  specified  in  the  refunding  plan,  as  confirmed  by  an  interlocu- 
tory decree  rendered  in, the  bankruptcy  proceedings  of  Hardee  County? 
District  No.  7  of  Hardee  County  is  not  operating  under  the  Kanner  Act, 
and  there  are  sufficient  interest  and  sinking  funds  to  the  credit  of  Dis- 
trict No.  7  of  Hardee  County,  to  purchase  approximately  $11,000,00  worth 
of  certificates  of  deposit  which  the  Boai'd  has  been  requested  to  purchase 
by  the  Board  of  County  Commissioners  of  Hardee  County  of  May  5,  1941. 

To  Board  of  Administration: 

On  the  19th  day  of  June,  1939,  there  was  filed  in  the  United  States 
District  Court  for  the  Southern  District  of  Flcrrida,  Tampa  Division,  same 
being  suit  No,  3101,  a  Petition  of  Special  Road  and  Bridge  District  No,  7 
in  Hardee  County,  Florida,  for  the  approval  and  cohflrmation  of  a  plan 
for  the  composition  of  its  debts.  There  was  provided  in  Section  10  of 
said  plan  a  proviso  that  certificates  of  deposit  were  to  be  issued,  which 
certificates  were  to  represent  interest  accruals  on  the  original  bonds  to 
the  date  of  the  issuance  of  the  refunding  bonds,  viz:  January  1,  1938. 
These  certificates  of  deposit  were  redeemable  at  55  per  cent  of  their  face 
value  plus  accrued  interest  thereon  to  date  of  purchase,  if  the  purchase 
was  made  during  the  second  year  after  the  exchange  of  the  bonds.  I  am 
advised  that  this  is  the  second  year  after  the  exchange  of  the  bonds. 

It  was  further  provided  in  Section  10  of  said  plan  that  if  the  certifi- 
cates of  deposit  were  not  purchased  by  the  county  in  accordance  with 
the  provisions  of  the  plan  of  ccnnposition,  that  it  would  be  necessary  that 
the  District  issue  refunding  bonds  covering  the  full  amoimt  of  the  out- 
standing certificates  of  deposit. 

Sub-section  17  of  Section  2  of  Chapter  20302,  Laws  of  Florida.  Acts 
of  1941,  confers  sufficient  authority  upon  the  Board  of  Administration  to 
invest  sinking  funds  to  the  credit  of  any  county  or  special  road  and  bridge 
district,  to  purchase  bonds  of  any  county  or  special  road  and  bridge  dis- 
trict of  the  State  of  Florida  as  an  investment,  if  the  Board  of  Adminis- 
tration deems  it  so  advisable.  This  section.  I  believe,  confers  sufficient 
authority  upon  the  Board  of  Administration  to  purchase  certificates  of 
deposit.  It  is,  therefore,  my  opinion  that  the  Board  of  Administration 
is  legally  authorized  to  use  available  interest  and  sinking  funds  of  special 
rcjad  and  bridge  district  No.  7  of  Hardee  County,  in  purchasing  outstand- 
ing certificates  of  dep<»lt  at  the  rate  specified  in  the  refunding  plan,  viz: 
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55  per  cent  of  the  face  value  plus  accrued  interest  thereon  to  the  date 
of  the  purchase. 


October  16,  1941.— 041-587. 

HERNANDO  COUNTY— APPUCATION  OF  SINKING  FUND  TO 
PAYMENT  OP  JDTX3MENT 

QUESTION:  The  Board  of  Administration  has  be«n  offered  the 
unpaid  balance  of  a  certain  Judgment,  based  upon  obligations  of  Hernando 
County  under  the  Board's  supervision,  and  S6 .7 3 7.50  of  matured  interest 
coupons  of  the  same  issue,  at  a  price  of  99.S99  plus  Interest  until  paid, 
and  the  Board  has  on  hand  $1,240.08  raised  by  special  levy  to  apply  on 
the  Judgment.  Is  the  Board  authorized  to  apply  the  tl .248.08  toward  a 
partial  satisfaction  of  the  judgment  and  to  purchase  the  remainder 
thereof  and  the  matured  interest  coupons  out  of  funds  to  the  credit  of 
said  county  subject  to  disposition  under  the  Kanner  Act? 

To  Board  of  AdministratUjn; 

In  my  opinion,  you  would  be  authorized  to  apply  the  proceeds  of 
the  special  levy  to  a  reduction  of  the  Judgment,  and  to  purchase  the  ma- 
tured Interest  coupons  mentioned  at  the  price  named  under  the  Kanner 
Act,  although  the  price  offered  is  hardly  within  the  language  of  the 
statute  as  used  in  sub-section  <d)  of  Section  14  cf  Chapter  14486.  Acts 
of  1929,  as  amended  by  Chapter  15891.  Acts  of  1933,  Chapter  19279.  Acts 
of  1939,  and  Chapter  20302.  Acts  of  1941.  but  apparently  permissible  in 
view  of  sub-section  (g)  of  said  section,  which  vests  authority  in  the  Board 
of  County  Commissioners  to  Impose  restrictions,  conditions  and  limita- 
tions as  to  price,  class,  series  and  issue. 

I  am  of  the  opinion  that  you  would  not  be  authorized  to  pay  the 
balance  of  the  judgment  in  question  under  the  provisions  of  said  statute. 


January  20.  1942, — 042-30. 

HERNANDO  COUNTY— ORIGINAL  BONDS— ISSUE  OP  192S 

QUESTION:  May  counties  "hoard"  gasoline  tax  money  to  use  in 
picking  up  bargains  in  their  own  bonds  and  at  the  same  time  defattlt  on 
interest  or  principal  due? 

To  Board  of  Administration.: 

Demand  had  been  made  for  payment  of  interest  coupons  maturing 
March  1.  1933.  and  subsequently  thereto,  on  bonds  issued  as  of  September 
1.  1925,  an  original  issue;  Hernando  County  is  operating  under  the  Kan- 
ner Act;  some  of  this  original  issue  have  been  exchanged  for  refunding 
bonds;  in  the  interest  and  sinking  fund  account  of  the  county,  applicable 
to  refunding  bonds,  there  is  the  sum  of  $2,520.79.  none  of  which  is  gaso- 
line tax  funds,  and  only  a  part  of  which  is  tax  redemption  money  based 
upon  ad  valorem  tax  levies  made  some  years  ago,  according  to  vertel 
advices,  but  which  is  not  sufficient  in  amount  to  pay  all  matured  out- 
standing original  bonds  and  interest,  but  in  the  Blanner  Act  account 
there  is  $63,244.19. 

The  Board  of  County  Commissioners  has  not,  for  the  current  fiscal 
year,  filed  with  the  Board  of  Administration  any  resolution  or  other 
notice  that  gasoline  tax  funds  in  the  control  of  the  board  and  to  the 
credit  of  the  county,  are  to  be  used  for  the  pmchase  of  its  bonds  under 
sub-section  (d)  of  the  Kanner  Bill  as  amended  in  1941.  Since  the  opin- 
ion of  the  Attorney  General  of  June  23.  1939.  the  policy  of  the  Board  of 
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Administration,  in  cases  where  funds  available  were  insufficient  in  amount 
to  pay  both  original  and  refunding  interest  coupons  in  fuU,  has  been  to 
pay  currently  maturing  refunding  interest  coupons  and  to  set  aside  suffi- 
cient funds  to  pay  interest  coupons  of  the  original  issue  at  interest  borne 
by  the  refunding  bonds,  but  there  have  been  instances  in  which,  by  court 
order,  this  last  fund  has  been  depleted. 

My  view  of  the  powers  and  duties  of  Boards  of  County  Commissioners 

in  connection  with  the  use  of  gasoline  tax  funds  and  their  road  and  bridge 
bonded  indebtedness,  is  somewhat  at  variance  with  the  practice  hereto- 
fore prevailing  and  the  views  expressed  in  the  opinion  referred  to.  In 
this  1  feel  that  1  am  supported  by  our  Supreme  Court  decisions  and  a 
course  of  reasoning  based  upon  the  obvious  purpose  and  intent  of  the 
statutes  cm  the  subject. 

I  am  of  the  view  that  counties  may  in  one  respect,  and  only  in  one 
respect,  dictate  the  use  and  disposition  of  gasoline  tax  funds  placed  to 
their  credit  with  the  Board  of  Administration,  and  that  is  that  they  may 
direct  that  all  or  any  part  thereof  be  used  to  pm-chase  their  own  respec- 
tive bonds  at  bargain  prices.  When  that  power  is  exercised,  however, 
there  rests  upon  the  county  a  correlary  and  imperative  duty  to  provide 
by  ad  valorem  tax  levy  or  other  money-raising  method  to  supply  the 
necessary  funds  to  meet  the  annual  requirements  of  their  bonded  debt, 
provided,  of  course,  there  is  a  deficit  after  gasoline  funds  are  used  to 
buy  bonds,  and  that  this  duty  is  a  condition  precedent  to  the  exercise  of 
the  right  to  require  such  purchase.  In  other  words,  a  county  may  not,  by 
Inaction,  In  remaining  silent  as  to  the  use  of  its  credits,  permit  its  Kan- 
ner  Bill  funds  to  accumulate  and  be  withheld  from  the  primary  use  in- 
tended by  law,  i.e.  the  payment  of  bonds,  or  else  actually  purchase  for 
retirement  its  own  outstanding  obUgations,  and  at  the  same  time  fail  or 
refuse  to  provide  for  the  servicing  of  its  bonds. 

Furthermore,  if  the  county  exercises  Its  right  to  direct  the  purchase 
of  bonds,  it  must  do  so  at  such  time  and  in  such  manner  as  will  enable 
the  Board  of  Administration  to  make  its  calculations  and  advise  the  Board 
of  Coimty  Commissioners  as  to  what  may  be  required  of  the  county  by 
way  of  ad  valorem  tax  levy,  if  any.  In  the  absence  of  such  timely  and 
proper  notice,  the  Board  of  Administration  is  not  only  privileged,  but  is 
required  by  law,  to  use  the  funds  to  meet  debt  requirements  as  they  come 
due  and  in  the  order  of  ttieir  priority. 

Such  being  my  views,  you  are  advised  that  if  for  the  current  fiscal 
year  Hernando  County  has  not,  as  above  indicated,  elected  to  devote 
gasoUne  tax  funds  to  its  credit  to  the  purchase  of  its  bonds,  your  duty 
is  to  transfer  the  funds,  or  so  much  thereof  as  may  be  necessary,  to  the 
interest  and  sinking  fund  accoimt  to  be  used  to  bring  the  county's  debt 
to  a  current  basis,  and  that  interest  on  original  and  unrefunded  bonds 
should  be  paid  at  the  respective  contract  rates. 

February  4,  1942.— 042-60. 

HERNANDO  COUNTY— PAYMENT  OF  JUDGMENT 

QUESTION;  The  owner  of  a  judgment  against  Hernando  County  is 
willing  to  withdraw  from  the  court  files  the  interest  coupons,  representing 
a  debt  of  Hernando  County,  for  presentation  to  the  Board  of  Adminis- 
tration for  purchase  under  the  Kanner  Act.  at  99,999.  There  are  suffi- 
cient gasoline  tax  funds  available  to  purchase  these  coupons  and  In  addi- 
tion, approximately  the  sum  of  $170.00,  the  proceeds  of  a  special  tax 
levied  for  the  specific  purpose  of  paying  the  judgment.  Does  the  Board 
have  authority  to  use  all  of  the  special  levy  funds  now  on  hand,  first,  In 
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payment  of  accrued  interest  on  the  judgmeot.  and  the  balance,  supple- 
mented by  Kanner  Act  funds,  for  the  purchase  of  the  actual  coupons? 

To  Board  of  Administration: 

In  view  of  the  fact  that  the  coupons  involved  represent  a  debt  of 
the  unit  whose  funds  are  proposed  to  be  used,  I  am  of  the  opinion,  and 
you  are  so  advised,  that  the  Board  of  Administration  has  authority  to 
apply  so  much  of  the  $170.00  above  mentioned  toward  the  payment  of 
interest  on  the  judgment  and  the  balance,  if  any  remains,  for  the  pur- 
pose of  paying  the  actual  unpaid  coupons,  but  only  in  response  to  a  reso- 
lution of  the  Board  of  County  Commissioners  requesting  such  action. 

As  to  the  payment  of  actual  coupons  out  of  Kanner  Bill  funds.  I  am 
of  the  opinion,  and  you  are  so  advised,  in  view  of  the  recognized  situa- 
tion in  Hernando  County  with  reference  to  its  Kanner  Bill  funds,  that 
any  gasoline  tax  funds  credited  to  the  county,  whether  the  Kanner  Bill 
account  or  interest  and  sinking  fund  account,  are  properly  applicable  to 
the  retirement,  as  distinguished  from  Uie  purchase,  of  these  interest 
coupons. 


July  13,  1942.— 042-346. 

HERNANDO  COUNTY— PA YMEMT  OP  JXIDOMENT 

QUESTION:  A  tax  levy  was  made  in  Hernando  County,  pursuant  to 
court  order,  to  pay  a  certain  judgment.  The  Judgment  has  been  fully 
paid  and  satisfied,  but  the  Board  of  Administration  has  remaining  on 
hand  the  sum  of  $6,083.07,  as  the  proceeds  of  said  levy.  There  is  also  a 
balance  of  approximately  $1,000.00  unpaid  on  a  Judgment  obtained  by 
George  J.  McVey  against  the  county,  for  which  a  special  Jevy  was  made 
and  from  the  proceeds  of  which  the  Board  of  Administration  now  holds 
a  balance  of  $429.04. 

<1)  May  the  Board  of  Administration  use  the  above  mentioned 
$429.04  and  so  much  of  the  above  mentioned  $6,083.07  as  may  be  neces- 
sary to  fully  pay  the  said  judgment,  as  requested  by  the  Board  of  County 
C  ommissioners  ? 

(2)  May  the  funds  mentioned  be  drawn  upon  to  pay  $2,162.50  of 
matured  interest  coupons  from  a  Hernando  County  Boad  Bond  Issue 
dated  September  l,  1925? 

To  Board  of  Administration: 

While  the  two  amounts  aggregating  $6,512.11.  were  produced  by  an 
ad  valorem  tax  levy  to  pay  certain  obligations,  one  of  which  has  been 
fuUy  paid  and  satisfied  and  upon  the  other  of  which  there  is  but  a  smaU 
balance  unpaid,  the  original  bonds  were  countywide  and  were  supported 
by  the  unlimited  taxing  power  of  the  county  at  large,  and,  therefore,  a 
continuing  obligation  of  the  county  whose  full  faith  and  credit  were 
involved. 

Upon  the  theory  that  public  officials  may  voluntarily  perform  an  act 
which  they  may  be  Judicially  coerced  to  perform,  and  although  the  ap- 
plicable general  rule  of  law  is  that  tax  funds  raised  for  a  specific  purpose 
may  not  be  diverted  to  any  other  purpose,  since  the  excess  funds  held 
by  you  are  no  IcTnger  required  for  the  specific  purposes  for  which  raised, 
but  are  county  funds  and,  if  not  used,  will  lie  idle  and  be  of  no  benefit  to 
anyone,  I  am  of  the  opinion  that  the  courts  would,  in  an  appropriate 
proceeding,  direct  their  application  to  the  payment  of  any  c^  the  coimty's 
obligations  of  a  nature  kindred  to  those  for  which  originally  raised. 
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Such  being  my  views,  you  are  now  advised  that  the  resolution  re- 
ferred to  relative  to  the  McVey  judgment  may  lawfully  be  complied  with 
and  the  coupons  from  the  September  1,  1925  bond  issue,  represented  by 
Mr.  Giles  J.  Patterson,  may  also  be  paid  from  such  excess  funds. 


October  2.  1941.-041-556. 

HIGHLANDS    COUNTY— PAYMENT    OP    REFUNDING  FEE 

QUESTION:  Is  the  Board  of  Administration  authorized  to  pay 
R.  E.  Crummer  L  Company  fee  for  refunding  Highlands  County  bonds 
out  of  interest  and  slnlcing  fund  money  composed  of  gasoline  tax  funds 
and  ad  valorem  tax  funds? 

T.o  Board  of  AdministTation: 

Upon  the  assumption  that  there  is  no  special  statute  on  the  subject 
and  that  the  funds  now  in  your  hands  other  than  gasoline  tax  funds, 
were  levied  and  collected  for  the  purpose  of  paying  the  principal  and 
Interest  of  bonds  entitled  to  participate  In  the  gasoline  tax  distribution. 
I  am  of  the  opinion  that  you  are  without  authority  to  use  any  of  such 
funds  to  pay  the  fee  mentioned  or  to  appropriate  the  same,  or  any  part 
thereof,  to  any  purpose  other  than  the  payment  of  Interest  and  pnrinclpal 
of  bonds  of  the  above  description. 


May  9,  1941.— 041-246. 

HUiLSBOROUOH    COUNTY — PURCHASE   OP    BONDS   FOR 
INVESTMENT 

QUESTION:  The  Board  of  County  Commissioners  of  Hillsborough 
County  by  resolution  has  requested  the  Board  of  Administration  to  pur- 
chase for  the  Hard  Surface  Road  Bonds  Sinking  Fund  of  said  county. 
Highway  Refunding  Bonds  and  Special  Road  and  Bridge  District  Re- 
funding Bonds  totaling  $238,000.00,  which  have  been  offered  to  them  by 
the  Board  of  Public  Instruction  of  Hillsborough  County,  Florida,  for 
(180.000.  This  is  an  average  price  of  $75,63  of  the  face  value  of  said 
bonds. 

It  appears  from  the  resolution  that  the  Board  of  Public  Instruction  of 
HillsborcTugh  County  is  in  immediate  need  of  cash  in  order  to  complete  a 
full  nine  months  school  term;  that  they  acquired  these  bonds  pursuant 
to  Section  1,  Chapter  16,252,  Laws  of  Florida,  Acts  of  1933.  which  per- 
mitted any  person  entitled  to  and  desiring  to  redeem  his  lands  from  tax 
sales  certificates  or  other  evidence  of  taxing  Hens,  to  deliver,  in  payment 
thereof,  bonds  or  matured  interest  coupons  of  such  county  or  other  taxing 
tUstrict'  in  an  amount  equal  to  that  portion  of  the  tax  sales  certificates 
and  subsequent  unpaid  taxes.  The  bonds  or  matured  interest  coupons 
received  in  redemption  of  such  lands,  were  to  be  retained  in  lieu  of  cash. 
It  further  appears  that  Hillsborough  County  has  in  the  Interest  and 
Sinking  Fund  account  an  amoimt  in  excess  of  the  $180,000.00  which 
would  l>e  required  for  the  purchase  of  said  certificates. 

(1)  Is  the  Board  of  Administration  authorized  to  purchase  said 
bonds? 

(2)  Is  the  Board  of  Public  Instruction  authorized  to  sell  said  bonds? 

To  Board  of  Administration  : 

(1)  Section  17  of  Chapter  14486.  Laws  of  Florida,  Acts  of  1929.  pro- 
vides in  part  as  follows: 


^ 
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".  .  .  The  Board  of  Administration  may  Invest  any  funds  to  the 
credit  of  any  County  or  Special  Road  and  Bridge  District  in  the  hands 
of  the  State  Treasurer  as  Comity  Treasurer  Ex-Offlcio,  by  and  with  the 
consent  and  approval  of  the  Board  of  County  Conmiissioners  or  other 
governing  body  of  such  County  or  Special  Road  and  Bridge  Districts,  in 
any  bonds  or  treasury  certificates  of  the  United  States  or  bonds  of  any 
County  or  Special  Read  and  Bridge  District  in  the  State  of  Florida  en~ 
titled  to  participate  herein." 

This  provision  of  law  authorizes  the  Board  of  Administration  to 
make  such  an  investment  upon  request  of  ajiy  Board  of  County  Com- 
missioners. 

(2)  House  Bill  No.  779  is  an  Act  authorizing  any  Board  of  PubUc 
Instruction  of  any  comity  of  the  State  of  Florida  having  a  population 
of  not  less  than  100.000  and  not  more  than  200.000,  accord^g  to  the 
last  Federal  Census,  to  sell  at  public  or  private  sale,  any  or  all  bonds 
and  coupons  in  the  possession  of  said  Board.  This  Act  was  passed  by 
the  House  of  Representatives  on  May  2,  by  the  Senate  on  May  5,  and 
signed  by  the  Governor  on  May  8.  The  Act  provides  that  it  shall  take 
effect  immediately  upon  its  passage  and  approval  by  the  Governor. 
Hillsborough  County  has  a  population  of  180,148  and  comes  within  the 
provisions  of  this  Act.    Section  1  of  said  Act  provides  as  follows: 

"Any  Board  of  Public  Instruction  of  any  County  of  the  State  of 
Florida,  having  a  population  of  not  less  than  100,000  and  not  more  than 
200.000,  according  to  the  last  Federal  Census,  to  which  there  shall  have 
heretofore  been  allotted  and  which  heretofore  shall  have  received  bonds 
and  coupons  as  the  share  or  interest  of  the  school  funds  of  such  County 
in  bonds  and  coupons  theretofore  received  m  payment  of  delinquent  taxes 
and  tax  adjustments  accepted  pursuant  to  the  provisions  of  Chapter 
16,252.  Laws  of  Florida,  Acts  of  1933,  as  amended  by  Chapter  17,400, 
Laws  of  Florida,  Acts  of  1935,  shall  be  and  is  hereby  authorized  to  seU  all 
or  any  part  of  such  bonds  and  ccmpons  so  received  which  have  not  here- 
to} ore  been  sold,  exchanged  or  disposed  of,  at  public  or  private  sale  as  said 
Board  of  Public  Instruction  in  its  discretion  shall  deem  advantageous,  and 
in  case  of  public  sale  pursuant  to  such  advertisement  as  said  Board  of 
Public  Instruction  shall  determine  proper  and  direct  to  be  given." 

Section  4  provides  in  part  as  follows: 

"In  case  of  the  sale  by  the  Board  of  Public  Instruction  of  any  County 
of  the  State  of  Florida,  of  any  bonds  and  coupons  as  authorized  by  the 
provisions  of  this  Act.  ...  by  and  with  the  consent  and  approval  of  the 
Trustees  of  such  District,  may  be  used  and  applied  by  the  Board  of 
Public  Instruction  of  such  County  to  provide  the  cost  of  extending  the 
maintenance  and  operation  of  the  current  school  term  for  a  period  not 
to  exceed  nine  months  without  any  sunendment  of  the  budget  of  such 
Board  for  the  current  school  year  to  provide  therefor,  and  without  ob- 
taining any  other  consent  thereto." 

This  law  expressly  authorizes  the  Board  of  Public  Instruction  to  sell 
any  bonds  or  coupons  in  their  possession,  which  in,  their  discretion  they 
shaU  deem  advantageous,  at  either  public  or  private  sale.  It  appears 
from  the  resolution  that  the  purpose  of  the  sale  is  to  provide  a  full  nine 
months  school  term.  This  purpose  is  one  which  is  authorized  by  House 
Bill  No.  77B. 

Therefore,  the  Board  of  Public  Instruction  is  authorized,  pursuant  to 
law,  to  dispose  of  the  Countywide  and  Special  Road  and  Bridge  District 
Refunding  Bonds  in  their  possession,  for  the  sum  of  $180,000.00  il  in  their 
discretion  they  shall  deem  it  advantageous,  and  the  Board  of  Administra- 
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tlon  is  authorized,  pursuant  to  law,  to  purchase  said  bonds  as  recom- 
mended by  the  resolution  of  the  Board  of  County  Commissioners  of  HlUs- 
boroi^h  County,  as  an  investment  for  Hillsborough  County. 


June  27.  1942,— 042-322. 

HILLSBOROUGH  COtTNTY— STATE,  EX  REL.  MEREDITH,  ET  AL  VS. 
inLLSBOROUGH  COUNTY— TRANSFER  OF  FUNDS 

QUESTION:  Pursuant  to  the  commands  of  the  peremptory  writ  in 
the  abOTe  mandamus  proceeding,  the  county  levied  a  tax  for  the  sole  and 
exclusive  benefit  of  the  holders  of  refunding  bonds  of  certain  districts. 
one  of  which  was  Northeast  Tampa  Special  Road  and  Bridge  District 
No.  6,  and  there  are  considerable  funds  in  the  hands  of  the  Board  of 
Administration  raised  by  such  levy. 

All  the  refunding  bonds  of  three  of  the  districts  have  been  redeemed 
by  stUl  another  refunding  issue.  Tjut  there  are  still  outstanding  some 
of  the  bonds  of  the  Northeast  Tampa  Special  Road  and  Bridge  District 
No.  6,  dated  July  1,  1938. 

Has  the  Board  authority  to  transfer  funds  now  on  hand  derived 
from  the  special  levy  mentioned  and  future  receipts  therefrom,  to  the 
interest  and  staking  funds  of  th»  respective  districts? 

To  Board  of  Administration: 

Since  the  funds  proposed  to  be  transferred  were  produced  pursiiant 
to  the  peremptory  writ  and  while  it  was  ta  full  force,  the  only  legal  effect 
of  the  order  of  June  20,  1942,  dismissing  and  dissolving  the  writ,  was  to 
reUeve  the  county  from  any  fiHther  levy  thereunder.  It  did  not  purport 
to  undo  what  had  been  done  thereunder,  even  assuming  that  it  would 
have  been  competent  for  the  court  to  do  so,  and  that  the  potential  claims 
of  others  than  the  relators  who  may  have  acquired  rights  thereunder 
could  have  been  disposed  of  m  such  a  manner.  Funds  already  collected, 
and  those  which  may  be  included  ta  tax  sale  certificates  based  upon  such 
levy  and  those  which  may  hereafter  be  collected,  are  committed  to  a 
specific  purpose,  and  may  be  used  for  that  purpose  only,  to- wit:  the  re- 
tirement of  refundtag  bonds  of  the  issues  covered  by  the  writ,  or  bonds 
to  refund  the  same. 

The  writ  shows  that  the  tax  to  be  levied  ta  Northeast  Tampa  Special 
Road  and  Bridge  District  No.  6  was  for  the  payment  of  an  issue  dated 
July  1,  1938,  refundtag  a  like  amount  of  bonds  of  a  previous  Issue,  the 
date  of  which  is  not  shown. 

Therefore,  it  is  my  opinion  that  the  funds  now  on  hand,  produced  by 
said  special  levy,  and  such  funds  as  may  hereafter  be  collected  through 
redemption  of  tax  sale  certificates  based  upon  such  levy,  should  be  dis- 
tributed among  the  sinking  funds  of  the  several  districts  tavolved  in 
proper  proportions. 

While  your  taqulry  raises  no  question  as  to  how  you  should  disburse 

such  funds,  in  view  of  the  fact  that  this  particular  district's  debt  may 
be  covered  by  a  new  refundtag  issue,  as  are  the  other  districts  you  men- 
tion, I  take  the  liberty  of  suggesting  that  before  dlstributmg  any  funds 
ta  payment  of  the  refunding  issue  of  Northeast  Tampa  Special  Road  and 
Bridge  District  No.  6,  dated  July  1,  1938,  you  make  sure  that  the  same 
are  not  represented  also  by  still  another  or  new  refunding  issue. 

I  am  of  the  further  opinion  that  the  funds  so  distributed  may  be 
used  to  pay  the  new  refundtag  bonds,  stace  the  latter  are  but  extensions 
or  renewals  of  the  debt  about  which  the  levy  was  ordered. 
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July  1,   1941.— 041-358. 

HILI^BOBOUOH  COUNTy— EXCHANGE  OP  REFUNDING  BONDS 

QUESTION:  Would  the  Board  of  Administration  be  legally  author- 
ized to  exchange  unmatured  refunding  bonds  of  one  district  for  unma- 
tured second  refunding  bonds  of  a  different  district,  all  In  Hillsborough 
County? 

To  Board  af  Administration: 

I  have  been  unable  to  And  any  statutory  authority  authorizing  the 
Board  of  Administration  to  exchange  bonds  from  one  district  for  bcmds 
of  another  district,  all  in  the  same  county,  except  that  refunding  bonds 
may  be  exchanged  for  original  bonds  of  the  same  district,  pursuant  to  the 
provisions  of  Chapter  17728,  Laws  of  Florida,  Acta  of  1937. 

Chapter  20302,  Laws  of  Florida,  Acts  of  1941,  provides  that  the  Board 
of  Administration  may  invest  slnlting  funds  to  the  credit  of  any  county 
or  Special  Road  and  Bridge  District,  where  the  funds  for  such  districts  or 
counties  are  handled  by  the  State  Treasurer,  as  ex-ofQcio  County  Treas- 
urer. This  statute  permits  an  investment  of  funds,  and  not  an  exchange 
of  tjonds.  The  Board  of  Administration  is  a  statutory  trustee,  and  has 
only  such  powers  as  are  expressed  in  the  statute.  The  power  to  purchase, 
by  maldng  an  investment,  does  not  include  the  power  to  exchange. 

It  is,  therefore,  my  opinion  that  the  Board  of  Administration  would 
not  be  legally  authorized  to  exchange  unmatured  District  refunding 
bonds  of  Hillsborough  County  for  second  refunding  bonds  of  a  different 
district  in  Hillsborough  County. 


December  18,  1941.-041-889. 

HILLSBOROUGH  COUNTY— PURCHASE  OF  BONI« 

QUESTION:  Hillsborough  County  paved  a  number  of  roads  under 
authority  of  Chapter  9316,  Acts  of  1923,  This  Act  was  later  declared 
unconstitutionai,  and  after  many  years  of  litigation,  the  Supreme  Court 
held  Hillsborough  County  liable  upon  a  quantum  meruit  basis  for  the 
labor  and  materials  used  upon  the  roads.  Following  final  decision  the 
county  worked  out  settlements  with  the  holders  of  the  obligations.  A 
suit  was  brought  to  validate  bonds  to  be  issued  by  the  county  in  settle- 
ment of  these  obligations,  and  the  Supreme  Court  declared  the  bonds 
were  an  obUgatlon  as  of  the  date  the  roads  were  paved,  and  that  no 
election  was  necessary  by  the  people  to  issue  the  bonds.  The  present 
inquiry  involves  judgments  agatost  the  county  covering  the  above  pav- 
ing, aggregating  $198,000.00.  The  county  has  an  opportunity  to  settle 
these  judgments  for  $99,000.00  but  must  settle  in  cash  as  bonds  cannot 
be  used.  These  bonds  are  in  process  of  being  validated,  and  a  call  has 
been  advertised,  returnable  the  latter  part  of  December,  1941.  Because 
of  the  state  of  war  existing  the  Board  of  County  Commissioners  are  some- 
what apprehensive  that  bids  may  not  be  received  for  par  or  better  from 
private  buyers.  In  order  to  avoid  losing  the  opportunity  of  the  saving 
which  is  available  under  the  present  settlement,  Hillsborough  County  is 
anxious  to  have  assurance  from  the  Board  of  Administration  that  it  wUl 
purchase  these  $99,000.00  in  bonds  at  par,  if  no  higher  bid  is  received 
from  private  buyers.  The  County  now  has  cash  on  hand  to  its  credit  in 
the  Hard  Surface  Road  Bonds  Sinking  Fund  in  an  amount  approximating 
$125,000.00,  which  will  not  be  needed  until  October  1,  1943.  Is  the  Board 
of  Administration  authorized  to  purchase  the  $99,000.00  bonds? 

To  Board  of  Administratton: 

This  particular  bond  issue  being  a  part  of  the  issue  in  connection 
with  which  a  previous  opinion  of  this  ofQce  has  been  rendered,  to  the 
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effect  that  they  were  entitled  to  participate  in  the  distribution  of  gasoline 
tax  funds,  according  to  my  understanding,  it  is  my  opinion  that  there  is 
no  authority  in  the  Board  of  Administration  to  purchase  bonds  at  original 
sale  or  to  enter  into  competition  with  public  in  bidding  for  same.  If  funds 
on  hand  to  credit  of  issuing  unit  available  to  retire  debt  represented  by 
proposed  issue,  the  proper  course  would  be  to  apply  the  same  to  retire- 
ment and  reduce  bond  issue  to  that  extent — in  this  instance,  not  in  pay- 
ment of  judgment  as  such,  but  making  use  of  available  funds  to  lessen 
debt,  which  bonds  are  to  retire,  payment  and  satisfaction  in  full  of  judg- 
ment for  much  larger  amount  being  merely  an  incidental  circumstance. 

I  assume  that  the  county  does  not  intend  to  issue  bonds  for  the 
difference  between  this  settlement  and  the  aggregate  amount  of  the 
judgments  menticiied,  to-wlt:  $198,000.00,  but  that  the  $99,000.00  will  be 
sufEcJent.  and  will  be  used  to  fully  satisfy  said  judgments. 

If  the  issuing  unit  is  without  sufficient  funds  to  make  the  payment 
suggested,  then  the  Board  of  Administration  would  have  authority  to 
invest  sinking  funds  of  any  other  county  or  special  road  and  bridge  dis- 
trict therein,  under  the  provisions  of  Section  17  of  Chapter  14486,  Acts 
of  1929,  as  amended  by  Section  2  of  Chapter  20302,  Acts  of  1941.  There- 
fore, I  see  no  legal  objection  to  the  Board  of  Administration  assuring  the 
Hillsborough  County  authorities  that  it  is  willing  to  make  the  investment 
last  above  suggested. 


June   29,   1942.— 042-326. 

HILLSBOROUGH  COUNTY— PA YMETNT  OF  "ADJUSTMENT 

BALANCES" 

QUESTION:     By  resolution   dated  May   29,    1942,  the   HUlsborough 

County  Commissioners  request  payment  of  various  credit  balances  due  the 
First  National  Bank  of  Chicago,  since  the  1938  refunding  program  has 
been  completed.  The  aforesaid  bank  also  holds  $3,868.75  par  value  of 
interest  coupons  from  various  issues  which  are  to  be  cancelled  upon  pay- 
ment of  $1,352.82.  May  the  Board  of  Administration  make  the  requeat«d 
payment? 

To  Board  of  Admimstration: 

This  request  involves  the  same  principles  as  were  involved  in  my 
opinion  of  the  27th  instant,  (042-325)  under  the  subject, 

"Indian  River  County — Special  R&B  District  No.  4 — Wabasso  Bridge 
District — Cancellation  of  Bonds  Unexchanged  for  Refunding  Bonds", 

except  that  in  the  instant  case,  from  the  copies  of  certificates  of  ex- 
change, it  appears  clearly  that  the  balances  claimed  by  the  bank  include 
not  only  interest  upon  past  due  interest,  but  interest  on  principal  after 
maturity  the  Board  of  Administration  has  not  been  finally  determined 
to  be  Uabte  to  pay  out  of  gasoline  tax  funds. 

My  opinion,  therefore,  is  to  the  same  effect  as  that  of  the  27th  instant, 
in  reference  to  the  quoted  subject  matter,  with  the  qualification,  ap- 
plicable to  both  cases,  that  your  Board  may  with  legal  proprriety  regard 
the  requested  payments  as  representing  contributions  to  the  refunding 
program  for  which  will  be  received  and  cancelled  actual  outstanding 
coupons  of  a  face  value  in  excess  of  the  payments  and  for  which  no  re- 
funding bonds  are  now  outstanding. 

Neither  this  opinion  nor  that  of  the  27th  instant  refeirred  to  is  ap- 
plicable to  ad  valorem  tax  f\mds  which  may  be  cm.  hand,  available  and 
payable  upon  proper  resolution  of  the  Board  of  County  Commissioners. 
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September  18.  1942. — 042-440. 

HILLSBOROUGH   COUNTY— PAYMENT   OF    PAYING    AGENT'S 
CHARGES  PROM  INTEREST  AND  SINKING  FUND 

QUESTION:  Is  the  Board  of  Administration  authorized  to  use 
interest  and  sinking  funds  to  pay  bill  of  Manufacturers  Trust  Company 
in  connection  with  bond  refunding  program  of  Hillsborough  County? 

To  Board  of  Administration: 

This  wUl  acknowledge  receipt  of  yours  of  the  15th  instant,  in  which 
you  state  that  you  are  in  receipt  of  a  bill  of  Manufacturers  Trust  Com- 
pany, paying  agent,  for  paying  charges  in  connection  with  bonds  of  sev- 
eral districts  in  Hillsborough  County  called  for  payment,  all  the  funds 
for  payment  having  been  furnished  by  the  county. 

You  attach  to  your  letter  certified  copy  of  contract  between  the 
county  and  its  fiscal  agent  and  request  my  opinion  as  to  whether  or  not 
you  are  authorized  to  use  interest  and  sinking  fund  of  the  respective  dis- 
tricts in  payment  of  said  bill. 

Since  the  Board  of  Administration  appears  not  to  have  furnished 
any  funds  to  complete  the  program,  or  to  have  participated  to  any  ejrtent 
in  the  transactions  thereunder.  I  am  of  the  opinion  that  you  are  not 
authcTTized  to  use  interest  and  sinking  fimds  to  pay  the  bill  mentioned. 


November   12,    1941.— 041-639. 

HHJJSBOROUGH    COUNTY— PARTICIPATION     OF    REFUNDING 
BONDS  IN  DISTRIBUTION  OP  GASOLINE  TAXES 

QUESTION;  Refunding  bonds  in  the  sum  of  $173,750.00  were  issued 
by  Hillsborough  County  to  pay  certain  judgments  rendered  against  said 
County  on  July  18,  1941.  based  upon  what  was  found  to  be  an  implied 
contract  to  pay  for  certain  work  done  and  materials  furnished  the  County 
in  the  construction  or  improvement  of  certain  roads  therein.  Is  the 
Board  of  Administration  authorized  to  include  these  refunding  bonds  in 
the  indebtedness  of  Hillsborough  County  supervised  by  the  Board,  in 
order  that  they  may  participate  in  the  benefit  and  distribution  of  gaso- 
line taxes  under  the  provisions  of  Chapter  14486,  Acts  erf  1929,  and  Chapter 
20648,  Acts  of  1941? 

To  Bfxird  of  Administration: 

The  question  as  to  whether  or  not  these  bonds  are  valid  obligations 
as  refunding  bonds  issued  without  an  aflflrmative  vote  of  the  freeholders. 
has  been  set  at  rest  by  the  decision  of  ctut  Supreme  Court,  in  the  case  of 
the  State  vs.  Hillsborough  County,  in  which  the  opinion  was  filed  Sep- 
tember 19.  1941.  They  were  validated  upon  the  theory  that  they  did  not 
create  a  new  debt,  but  operated  to  change  the  terms  of  payment  of  an 
obligation  created  prior  to  the  time  when  the  afBrmative  vote  of  the 
freeholders  became  a  part  of  our  Constitution,  as  a  prerequisite  to  the 
issuance  of  bonds  by  any  taxing  subdivision,  the  original  basis  being  the 
implied  obligation  above  mentioned. 

The  CcTurt  having  held  in  the  cited  case  that  the  time  of  the  cre- 
ation of  the  original  debt  was  the  ccTntrolling  factor  insofar  as  the  power 
to  issue  refunding  bonds  without  an  approving  vote  of  the  freeholders 
was  concerned,  the  logic  of  the  situaticn  would  seem  to  be  that  the  same 
result  would  follow  as  to  the  Ttature  of  the  original  debt,  giving  full  ef- 
fect to  the  implications  of  the  rule  enunciated  In  the  following  statement: 
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"We  have  held  that  the  provisions  of  amendment  to  Section  8, 
Article  rs  of  the  Constitution  should  not  be  given  such  a  narrow  fuad 
technical  construction  as  would  defeat  its  evident  intent  and  purpose; 
nor  should  its  expressed  prohibition  be  impaired  or  frittered  away  by 
any  such  method  of  construction." 

If  the  fundamental  law  of  this  State  is  thus  susceptible,  the  same 
reasoning  ought  to  apply  to  a  statute  such  as  Chapter  20648,  Acts  of 
1941,  which,  although  naming  certain  accepted  forms  of  evidence  of 
debt,  may  easily  be  held  to  include  implied  obligations  incurred  for  the 
construction  or  Improvement  of  pubhc  roads. 

Therefore,  the  refunding  bonds  in  question  are  entitled  to  partici- 
pate in  the  benefit  and  distribution  of  gasoline  taxes  under  the  statutes 
named;  provided,  however,  that  the  roads  for  the  construction  or  im- 
provement of  which  the  original  debt  was  incurred,  have  become  State 
roads,  a  fact,  so  far  as  the  record  before  me  shows,  yet  to  be  ascertained — 
this  because,  as  the  Court  held  In' the  cited  case,  the  purpose  for  which 
the  original  debt  was  created  was  a  County  purpose,  and  because  it  may 
become  a  State,  or  dualistlc  County  and  State  purpose,  only  by  virtue 
of  the  Incorporation  into  the  State  system  of  roads,  of  the  roads  so  con- 
structed or  improved. 


IJecember   19,  1942.— -042-566. 

HILLSBOROTTGH  COUNTY— INVESTMENT  OP  BONDS 

QUESTION:  The  Board  of  Administration  has  arranged  for  the 
payment  of  all  of  the  interest  coupons  due  January  1,  1943,  from  the 
various  issues  of  Hillsborough  County  Bonds,  and  the  County  has  made 
a  contract  to  handle  the  refunding  of  all  of  the  bonds  due  J^:iuary  1. 
1943,  but  is  unable  to  c4>tain  the  approving  opinion  in  time  to  start  the 
refunding  so  as  to  prevent  principal  defaults  on  that  date.  A  letter 
from  Honorable  Luther  W.  Cobtiey,  Attorney  for  the  Hillsborough  County 
Commissioners,  dated  December  16,  1942,  requests  the  assistance  of  the 
Board  of  Administration  in  preventing  a  default  and  at  the  same  time 
preserving  the  right  to  refund  at  a  later  date. 

Realizing  that  arrangements  will  have  to  be  made  promptly  in  order 
to  prevent  defaults,  would  the  Board  of  AdministratJon  be  legally  au- 
thorized to  use  bond  funds  of  other  subdivisions  of  Hillsborough  County 
under  the  supervision  of  this  Board,  in  purchasing  the  t>onds  of  the 
several  taxing  units  on  or  before  their  due  date,  January  1,  1943,  at  par. 
as  an  investment,  and  to  hold  them  until  such  time  as  the  Board  ot 
County  Commissioners  completes  the  refunding  program.  If  so,  would  the 
taxing  unit  whose  funds  are  invested  be  permitted  to  draw  3%  interest 
per  atmum  on  the  amount  invested,  chargeable  against  the  unit  which 
issued  the  bonds? 

To  Board  of  Administration: 

In  my  opinion.  Chapter  20946,  Acts  of  1941,  is  authority  for  the 
State  Board  of  Administration  to  make  the  investment  outlined,  whether 
as  a  statutory  or  constitutional  body,  the  Investment  to  bear  interest  at 
3%  chargeable  against  the  unit  issuing  the  bonds. 

My  opinion  is  based  upon  the  theory  that  the  State  Board  of  Ad- 
ministration, as  a  statutory  body,  was  vested  with  this  authority  by  the 
chapter  named,  and,  as  a  constitutional  body,  continues  to  possess  such 
authority,  and  such  additional  power  and  authority  as  may  be  vested  by 
Section  16  ot  Article  IX  of  the  Constitution, 
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April  23,  1942.— 042-202, 

HOLMES  COtJNTY— REPDNDING   OP  BONDS   HELD  FOR 
INVESTMENT 

QUESTION:  The  Board  of  Administration  holds  for  investment  for 
Holmes  County  Special  Road  and  Bridge  Districts  1  and  2,  $8,000.00  of 
bonds  of  Holmes  County  special  Tax  School  District  No.  10,  now  In  de- 
fault, and  which  are  proposed  to  be  refunded  as  per  agreement  between 
the  Board  of  County  Commissioners  and  the  County  Board  of  Public 
Instructlcm.    Is  the  Board  authorized  to  enter  into  such  an  agreement? 

To  Board  of  Administration: 

Prom  your  records,  not  mentioned  in  this  request,  It  appears  that 
$6,000.00  of  these  bonds  were  transferred  to  your  Board  by  the  Board  of 
County  Commissioners  under  the  provisions  of  Chapter  14486.  Acts  (^ 
1929,  creating  the  Board  of  Administration  and  prescrtbtaB  its  powers 
and  duties,  and  that  the  remaining  $2,000.00  were  purchased  by  the 
Board  of  Administration  early  in  1930,  about  the  time  it  began  to  func- 
tion. This  purchase  was  without  authority  in  law,  but  was  no  doubt 
made  in  good  faith  before  the  powers  and  duties  of  the  purchasing  board 
had  been  clearly  defined  or  understood,  the  earliest  autliority  for  invest- 
ments by  the  Board  of  Administration  being  the  Kanner  Act  of  1S33, 
wtiich  amended  Section  17  of  the  original  Chapter  14486  in  that  respect. 

Chapter  17728,  Acts  of  1937,  authorizes  the  Board  of  Administration, 
by  and  with  the  consent  of  the  governing  body  of  the  unit  whose  invest- 
ments are  sought  to  be  involved,  to  accept  refunding  bonds  in  exchange 
for  and  in  lieu  of  any  investments  held  in  the  interest  and  sluicing  fund 
acccnmts  of  any  taxing  imlts  whose  interest  and  sinkins  funds  are  ad- 
ministered by  the  Board  of  Administration. 

Although  $2,000.00  of  the  total  amount  here  Involved  was  acquired 
without  authority  in  law,  it  still,  in  my  opinion,  constitutes  a  trust  fund 
which  your  Board  is  under  obligation  to  conserve  and  administer  In  the 
interests  of  the  unit  whose  fimds  are  involved,  and  must  be  treated  as 
other  Investments  made  in  strict  compliance  with  law. 

Chapter  17728,  supra,  when  mentioning  refunding  bonds,  i^  pre- 
sumed to  have  contemplated  refunding  bonds  issued  under  the  1931  re- 
funding Act,  because  there  was  not  in  1937,  nor  is  there  now.  any  other 
statutory  method  for  refunding  bonded  debts  of  governmental  sub- 
divisions. 

The  accepted  practice  has  been  to  refund  such  obligations  by  spread- 
ing the  payment  of  the  principal  debt  over  a  longer  period  and  reducing 
the  rate  of  interest  from  that  originally  contracted  for.  The  proposal 
now  before  your  Board  Is  Ijut  an  informal  and  less  expensive  refunding 
operation  by  which  there  Is  no  reduction  of  the  original  debt,  but  a 
bringing  of  the  debt  to  a  current  basis  as  of  March  1,  1942,  spreading  pay- 
ments of  the  principal  over  a  longer  period  and  reducing  the  rate  of  in- 
terest by  2%. 

I  am  of  the  opinion  that  this  program  is  In  order  and  that  the  Board 
of  Administration  would  be  entirely  within  the  law  in  granting  such 
approval,  or  withholding  approval,  in  its  discretion. 


June  27,  1942.— 042-321. 

INDIAN  RIVER  COUNTY— BONDS  ACCEPTED  UNDER  THE  FDTCH 

ACT 

QUESTION:     Indian  River  County  holds  $7,000.00  matured  bonds 
of  St.  Lucie  County  (now  Indian  River  County)  Special  Road  and  Bridge 
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District  No.  1,  participating  in  gasoline  tax  distribution,  acquired  by 
the  county  under  the  Futch  Act.  Would  the  Board  of  Administration  be 
legally  authorized  to  pay  the  bonds  so  held  out  of  available  interest  and 
sinliing  funds? 

To  Board  of  Administration: 

In  my  opinion  you  are  authorized  to  pay  the  bonds  just  as  if  they 
were  in  the  hands  of  a  private  individual. 


January  27,  1942. — 042-43. 

INDIAN    RIVER  AND    OSCEOLA    COUNTIES— ATLANTIC-GULF 
SPECIAL    ROAD    AND    BRIDGE    DISTRICT— PROPORTIONATE 

DEBT 

'  QUESTION:  How  shall  the  indebtedness  of  the  Atlantic -Gulf  Spe- 
cial Road  and  Bridge  District  be  apportioned  between  Indian  River  and 
Osceola  Ccrunties,  there  having  been  no  legislative  enactment  fixing  such 
proportions  and  no  agreement  between  the  counties  as  to  the  same? 

To  Board  of  Administration: 

Since  Chapter  144S6,  Acts  of  1929,  provided  that  all  bonds  issued  by 
any  county  or  special  road  and  bridge  district  and  outstanding  on  April 
1,  1929,  should  be  administered  by  the  Board  of  Administration  as  par- 
ticipants in  the  benefits  of  the  said  Act,  as  originally  enacted  and  as 
subsequently  amended,  and  that  "if  any  special  road  and  bridge  district 
shall  contain  lands  in  more  than  one  county,  the  amount  of  the  bonded 
indebtedness  .  .  .  shall  be  .  .  ,  apportioned  between  or  among  such 
counties  in  the  proportion  that  the  assessed  valuation  of  the  area  of  each 
county  included  within  such  .  .  .  district  shall  bear  to  the  total  assessed 
valuation  of  such  .  .  .  district."  I  am  of  the  opinion  that  the  debt  in  the 
instant  case  should  be  apportioned  between  the  two  counties  upon  con- 
ditions as  they  existed  at  the  time  Chapter  14486  became  a  law. 

That  is,  that  the  assessed  valuations  of  1929  should  be  used  as  the 
permanent  basis  for  determining  the  indebtedness  chargeable  to  each 
county  and,  consequently,  the  basis  of  credits  to  each,  insofar  as  the 
participating  bonds  of  the  district  are  concerned. 

Any  other  construction  of  the  law,  or  course  of  action,  would  pro- 
duce considerable  confusion  in  accounting  and  would  but  emphasize  the 
inconsistency  between  the  distribution  of  second  gasoline  tax  funds  upon 
the  basis  of  proportionate  assessed  valuations  on  the  one  hand  and  as 
provided  in  the  statute  above  partially  quoted,  and  upon  the  basis  of 
population,  area  and  contribution  on  the  other  hand. 

You  are.  therefore,  advised  that  the  bonded  indebtedness  of  the 
captioned  district  should  be  apportioned  between  the  respective  counties 
upon  the  basis  set  forth  In  the  quoted  statute  (unnumbered  paragraph  3 
of  Section  13  of  Chapter  14486.  Acts^f  1929)  as  of  the  year  1929,  and 
that  such  should  remain  the  permanent  basis  of  apporticmment. 


June  27.  1942.— 042-325. 

INDIAN    RIVER    COUNTY— CANCELLATION     OP    BONDS    UNEX- 
CHANGED FOR   REFUNDING  BONDS 

QUESTION:  The  First  National  Bank  of  Chicago  holds  $31,000.00 
of  imexchanged  bonds  of  Indian  River  County  Special  Road  and  Bridge 
District  No.  4,  dated  January  1,  1937,  and  of  Wabasso  Bridge  District, 
dated  January  1.  1938.  showing  the  allocation  thereof  between  the  two 
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districts;  all  of  these  outstanding  bonds  were  called  for  redemption  as  of 
January  l,  1942;  new  issues  have  been  sold  for  that  purpose,  and  the 
Board  of  Administration  is  desirous  of  obtaining  cancellatiwi  of  such 
bonds  as  have  not  been  exchanged  from  the  first  refimding  Issues.  A 
statement  of  the  Clerk  of  the  Board  of  County  Commissioners  of  Indian 
River  County  Is  to  the  effect  that  faefore  cancellation  may  be  obtained, 
provision  must  be  made  to  settle  unadjusted  interest  credits  due  the  ex- 
change agent,  representing  deposited  interest  accruals  from  original 
bonds  in  amounts  less  than  $1,000.00,  the  denominations  in  which  the 
refunding  bonds  were  to  be  delivered,  the  face  amount  of  the  coupons 
held  by  the  exchange  agent  being  $1,920.00,  upon  which  there  Is  due  a 
balance  cf  SI. 540.00.  Is  the  Board  of  Administration  authorized  to  pay 
and  retire  these  interest  coupons  for  the  balance  due  thereon,  to -wit: 
$I,S40,  there  being  no  question  in  its  mind  as  to  its  authority  to  pay  the 
principal  of  the  bonds  in  the  sum  of  $31,000? 

To  Board  of  Administration: 

1  understand  the  facts  to  be  that  in  its  capacity  as  exchange  agent, 
the  bank  advanced  its  own  funds  to  complete  the  refunding  program  to 
the  extent  of  $1,540.00,  and  has  retained  as  security  therefor  Interest 
coupons  whose  face  value  is  $1,920.00,  the  discrepancy  being  due  to  the 
fact  that  the  bonds  were  issued  in  denominations  of  $1,000.00.  but  that 
the  original  debts,  principal  and  accrued  interest,  were  not  in  an  exactly 
equivalent  amount,  which  necessitated  an  adjustment  such  as  is  indicated. 

Such  being  my  understanding.  I  am  of  the  opinion  that  payment  oi 
the  balance  due  the  exchange  agent  for  adjusting  advancements,  as  in- 
dicated, is  in  order,  provided  the  $1,540.00  to  be  paid  does  not  include 
any  Illegal  item  such  as  interest  upon  past  due  interest  or  upon  principal 

after  maturity. 


"May  15,  1941,-041-260. 
LAKE  COUNTY— PAYMENT  OP  JUDGMENT  PROM  SPECIAL  LEVY 

QUESTION:  The  Board  of  County  Commissioners  of  Lake  County 
levied  a  special  tax  for  the  purpose  of  paying  Lake  County  Special  Road 
and  Bridge  Districts  No.  9  and  10  bonds.  A  special  levy  for  the  payment 
of  these  bonds  was  directed  by  the  issuance  of  a  peremptory  writ  of 
mandamus  out  of  the  Lake  County  Circuit  Court,  dated  December  14, 
1936,  in  the  case  of  Klemm,  et  al,  vs.  Lake  County.  These  bonds  have 
been  reduced  to  Judgment  and  partial  payments  made  on  account  thereof 
and  at  the  present  time  there  remains  an  unpaid  balance  against  Dis- 
trict No.  9  bonds  In  the  sum  of  $2,194.45,  and  against  District  No.  10 
bonds  in  the  sum  of  $3,107.64.  and  there  is  now  on  hand  derived  from 
the  special  levy  for  District  No.  9  bonds  the  sum  o!  $367.77  and  for  Dis- 
trict No.  10  bonds  the  sum  of  $117.23.  Is  the  Board  of  Administration 
authorized  to  use  these  amounts  and  future  receipts  from  the  same 
source  in  payment  of  these  two  judgments? 

To  Board  of  Administration: 

It  appears  to  me  that  the  rights  of  the  judgment  creditor  against 
Lake  County  on  its  bonds  have  been  fixed  by  the  rendition  of  the  judg- 
ments. Taxing  units  having  the  power  to  levy  taxes  may  levy  a  special 
tax  for  the  purpose  of  paying  a  judgment  involving  bonds  to  the  county. 
A  special  levy  was  made  for  the  purpose  of  paying  the  judgments  In- 
volved herein.  Counties  have  a  right  to  tax  the  identical  sources  from 
which  are  to  come  the  funds  to  discharge  the  bonded  debt,  for  the  pur- 
pose of  paying  a  judgment  involving  its  bonds.  If  the  money  raised  from 
the  special  levy  is  insufficient  to  satisfy  the  entire  Judgment,  then  the 
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Board  of  Administrattc/n  would  be  authorized  to  apply  the  funds  on 
hand,  and  future  collections,  in  partial  satisfaction  of  such  ju^cments. 
It  is  my  opinion  that  the  proceeds  of  the  special  levy  funds  on  hand,  and 
future  collections,  may  be  used  in  partial  payment  of  the  Judgments. 
Before  actually  making  payment,  you  should  receive  partial  satisfactions 
of  iudgments  and  ascertain  from  the  Clerk  of  the  Circuit  Court  of  Lake 
County  that  the  judgments  have  neither  been  assigned  nor  paid. 


July  7,  1941.— 041-368. 

LAKE  COUNTY— PAYMENT  OP  PROCEEDS  OF  SPECIAL  AD 
VALOREM  TAX  TO  PAY  JUDGMENT 

QUESTION:  Judgment  was  rendered  George  J.  McVey  against  Lake 
County  Special  Road  and  Bridge  District  No.  9  on  December  16,  1937  In 
the  amount  of  $29,118,19.  Pursuant  to  the  order  of  the  United  States 
District  Court,  the  Board  of  County  Conamissioners  made  a  levy  specially 
for  the  purpose  of  paying  this  judgment.  The  Board  of  Administration 
has  on  hand  the  sum  of  $1,804.26  representing  the  proceeds  of  this  special 
levy.  Would  the  Board  of  Administration  be  legally  authorized  to  use 
the  proceeds  of  the  special  levy  in  payment  of  the  Jxidgment? 

To  Board  of  Administration: 

The  identical  question  invtrived  was  answered  in  an  opinion  from 
this  office  to  you  under  date  of  April  28,  1941,  captioned  "Board  of  Ad- 
ministration— ^Payment  of  Proceeds  of  Special  Ad  Valorem  taxes  levied 
ta  pay  Judgment  recovered  on  Refunding  Bonds  against  Hardee  County." 
I  held  in  that  opinion  that  you  would  be  authorized. 


October  23,  1941.— 041-611. 

LAKE  COUNTY — PAYMENT  OF  EXCESS  FUNDS  OP  SPECIAL  ROAD 
AND  BRHXiE  DISTRICT 

QUTBSTION:  All  of  the  hidebtedness  of  Special  Road  and  Bridge 
District  No.  4  of  Lake  County  has  been  paid.  There  remains  to  the  credit 
of  that  district's  sinking  fund  $7,150.88,  made  up  of  profits  realized  from 
investments,  tax  redemptions  and  ad  valorem  tax  levies.  Should  this 
money  be  remitted  to  the  Board  ctf  County  Commissioners  of  Lake  County 
upon  their  request  so  to  do,  in  compliance  with  Chapter  18632,  Acts  of 
1937? 

To  Board  of  AdminUtTOtion: 

The  statute  named  applies  to  funds  in  the  control  of  the  Board  of 
County  Commissioners  only,  and  not  to  funds  under  the  control  or  in 
the  hands  of  the  Board  of  Administration. 

Assuming  that  the  profits  named  have  been  realized  from  investment 
of  the  funds  originally  credited  to  the  county  from  gasoline  taxes,  and 
apportioned  to  the  district,  the  item  ai  $6,273.33  should  be  transferred 
to  the  county  Interest  and  sinking  fund,  and  re -apportioned  between  the 
county  and  its  several  remaining  districts,  if  any,  as  are  second  gasoline 
taxes  generally. 

Assuming,  fiurther.  that  the  other  two  items  were,  respectively,  real- 
ized from  redemptions  of  tax  sale  certificates  issued  for  non-payment  of 
taxes  levied  tor  the  purpose  of  paying  the  interest  and  principal  of  bonds 
issued  by  the  district  for  road  and  bridge  purposes  within  the  district, 
and  from  taxes  levied  for  the  same  purpose,  I  am  of  the  opinion  that  the 
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remittance  to  the  county,  presumably  for  use  by  it  for  gener^  purposes, 
would  be  an  illegal  diversion  of  the  funds  raised  in  the  district  for  its 
own  purposes,  and  that  an  act  of  the  Legislature  would  be  necessary  to 
transfer  such  funds  to  the  general  county  treasury. 


November  5,  194L— 041-636. 

LAKE  COUNTY— PAYMENT  OF  JUDGMENTS  AGAINST  ROAU  AND 

BRnX3E  DISTRICTS 

QUESTION:  Would  the  Board  of  Administration  be  authorized  to 
pay  Judgments,  which  have  been  rendered  against  certain  Road  and 
Bridge  Districts  Iti  Lake  County,  out  of  available  sinking  funds,  assuming 
that  such  payment  would  not  amount  to  a  preference? 

To  Board  of  Administration: 

These  judgments,  as  such,  may  not  be  legally  paid  out  of  available 
.sinking  funds  made  up  of  gasoline  taxes,  inasmuch  as  your  Board  is 
contemplated  by  law  to  receive  as  evidence  of  its  obligation  to  pay  and 
as  a  consideration  for  payment,  bonds  and/or  coupons  entitled  to  par- 
ticipate in  the  distribution  of  gasoline  taxes,  and  judgments  not  being 
bonds  or  coupons,  although  based  thereon,  but  representing  other  Items 
not  a  imrt  of  the  original  bond  obligation. 

However,  and  this  suggestion  may  be  regarded  as  applicable  in  all 
cases  where  there  are  judgments  based  upon  bonds  under  your  admin- 
istration— a  large  measure  of  relief  to  the  indebted  units  may  be  effected 
by  the  withdrawal  from  the  court  flies,  under  court  order,  of  course,  of 
the  bonds  and /or  coupons  upon  which  the  judgment  was  rendered,  and 
their  presentation  to  your  Board  for  payment  as  in  the  ordinary  course 
and  as  if  no  suit  had  been  brought  thereon  or  judgment  rendered  there- 
for. Such  a  course  of  procedure  would  have  the  effect  of  relieving  the 
indebted  taxing  units  from  levying  an  ad  valorem  tax  or  otherwise  pro- 
viding for  the  payment  of  the  judgment  except  such  portion  thereof  as 
represents  Items  other  than  the  principal  and  interest  of  the  original 
debt — a  desirable  objective  and  one  contemplated  by  legislation  on  the 
subject. 

Of  course,  the  reduction  to  judgment  of  a  bonded  debt  would  not 
entitle  the  judgment-holder  to  any  preference,  but  lUs  securities  would 
be  redeemable  m  order  just  as  If  no  Judgment  thereon  had  been  obtained. 

In  the  event  of  the  withdrawal,  presentation  for  payment  to  and 
the  lament  by  your  Board  of  any  such  bonds,  care  should  be  taken  to 
the  end  that  satisfaction  of  any  judgment,  to  the  extent  of  your  payment 
thereon,  be  duly  executed  and  recorded. 


December  4,  1941.— 041-875. 

LAKE  COUNTY— PAYMENT  OP  EXCESS  ACCUMULATIONS 

QUEfifnON:  All  of  the  bonded  indebtedness  of  Lake  County  Special 
Road  and  Bridge  District  No.  4  has  been  fully  paid  and  the  Board  of 
Administration  holds  a  balance  in  the  District's  sinking  fund  of  $7,150.88, 
made  up  of  collections  on  investments,  tax  redemptions,  and  ad  valorem 
taxes.  Is  the  Board  legally  authorized  to  remit  the  amount  above  named 
to  the  Board  of  County  Commissioners  of  Lake  County,  pursuant  to 
resolution  of  request  under  Chapter  19926,  Acts  of  1939? 

To  Board  of  Administration: 

Chapter  14486,  Acts  of  1929,  created  the  Board  of  Administration  as 
a  depository  of  sinking  funds,  delinquent  taxes  and  other  monies  for  the 
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road  and  bridge  indebtedness  of  counties  and  special  road  and  bridge  dis- 
tricts. The  powers  and  duties  of  the  Board  have  since  been  enlarged  by 
Chapters  15891,  19279,  and  20302.  Acts  of  1933,  1939  and  1941,  respectively. 

The  Legislature  of  1929  also  undertook  to  create  a  fund  to  be  de- 
rived from  gasoUne  tax  levies  which  was  to  be  administered  by  the  Board 
of  Administration  for  the  benefit  of  counties  and  special  road  and  bridge 
districts,  but  that  act  was  found  to  be  unconstitutional.  In  1931  the 
Legislature  enacted  Chapter  15659,  involving  the  same  principles  as  the 
invalid  act  of  the  1929  session,  but  limited  in  its  application  so  as  to  make 
counties  and  special  road  and  bridge  districts  beneficiaries  of  the  funds 
raised  by  gasoline  tax  levies  to  the  extent  of  their  contributions  to  the 
system  of  State  roads,  the  distribution  being  based  upon  three  factors, 
viz:  amotints  expended  in  the  construction  of  state  roads,  proportionate 
area  and  proportionate  population,  the  first  including  expenditures  by 
the  county  and  the  special  road  and  bridge  districts  therein,  and  the 
last  two  treating  the  county  as  the  unit. 

Since,  therefore,  special  road  and  bridge  districts  are  recognized  only 
because  of  and  to  the  extent  of  their  bonded  indebtedness  and  are  en- 
titled to  participate  in  the  distribution  of  gasoline  taxes  only  In  the  pro- 
portion that  such  indebtedness  bears  to  the  total  indebtedness  of  all 
other  such  districts,  including  the  county  thereof,  I  am  of  the  opinitTn 
that  when  the  indebtedness  of  the  district  is  fully  paid,  all  gasoline  tax 
funds  credited  to  the  county  should  be  apportioned  between  the  remain- 
ing special  road  and  bridge  districts  and  the  county,  which  still  have 
outstanding  bonded  indebtedness  entitled  to  participate  in  such  funds, 
according  to  sub -paragraph  (O  of  Section  14  of  Chapter  14486.  Acts  of 
1929,  as  last  amended  by  Chapter  20302,  Acts  of  1941. 

While  Chapter  19926,  Acts  of  1939.  the  basis  of  the  resolution  under 
consideration,  appears  in  the  printed  volume  of  Special  Acts,  it  may  not, 
in  my  opinion,  be  regarded  as  such  because  it  afifects  a  state  agency, 
funds  created  by  a  State  tax  levy,  and  is.  in  effect,  an  amendment  of 
statutes  of  general  appUcatlon  throughout  the  State,  For  these  reasons, 
especially  the  last  named,  it  was  subject  to  amendment  and  has  been 
amended,  with  reference  to  gasoline  taxes,  their  distribution  and  use,, 
by  the  series  of  enactments  of  the  1941  Legislature,  although  probably 
effective  as  to  funds  in  your  hands  derived  from  other  sources  and  cred- 
ited to  the  district  in  question. 

I  call  attention  also  to  the  failure  of  the  title  of  the  Act  in  question 
to  mention  the  Board  ctf  Administration  upon  whom  certain  duties  are 
sought  to  be  imposed  by  Section  3  thereof. 

Such  being  my  views  of  the  law,  and  assuming  that  the  item  "Collec- 
tions on  Investments,  $6,273.33"  represents  the  principal  sum — of  funds 
of  the  district — derived  from  gasoUne  taxes  invested  by  you.  or  the  in- 
terest thereon.  I  am  of  the  opinion  that  the  amount  named  should  not 
be  paid  over  to  the  Board  of  County  Commissioners,  as  requested  by  the 
resolution,  but  should  be  transferred  to  the  credit  of  the  county  and  re- 
apportioned as  required  by  sub-paragraph  (c)  supra,  and  to  the  funds 
out  of  which  the  original  investment  was  made. 

The  above  ruling  does  not  apply  to  the  other  two  items  covered  by 
the  resolution  as  Chapter  19926,  supra,  may  be  regarded  as  effective 
in  respect  thereto. 


April    11,    1942.— 042-185. 

LEE  COUNTY— PAYMENT  OP  BONDS  HELD  UNDER  FUTCH  ACT 
QUESTION;      Is   the  Board  Of    Administration    authorized   to    pay 
certain  bonds  issued  by  Pine  and  Bocllla  Island  Special  Road  and  Bridge 
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District,  heretofore  accepted  and  now  held  by  Lee  County  in  payment  of 
taxes  under  Chapter  16252,  Acts  of  1933.  the  Putch  Act.  under  authority 
of  Chapter  18649,   Special  Acts  of   1937? 

To  Board  of  Administration: 

Inasmuch  as  the  bonds  in  question  have  been  recogrnized  as  eligible 

for  participation  in  gasoline  tax  distribution,  1  am  of  Uie  opinion  that 
payment  by  you  is  authorized  under  the  special  act  named,  even  thov^h 
distribution  among  the  several  county  accounts  has  not  been  made  as 
contemplated  by  the  Futch  Act,  Chapter  16649,  being  plain  and  unequivo- 
cal in  its  directions,  and  the  preamble  thereto  appearing  tu  recognize  the 
difficulty,  termed  impossibility,  ol  such  distribution. 


IDecember  30,  1941. — 041-698. 

LEE  COUNTY— PARTICIPATION   OF  BONDS  IN  OASOLINE  TAX 

FUNDS 

QUESTION:  Are  Lee  County  Pine  Island  and  Bocilla  Special  Road 
&  Bridge  District  bonds  dated  May  1,  1929,  and,  according  to  letter  of 
the  Clerk  of  the  Circuit  Court  of  Lee  County,  sold  on  January  8,  1930,  and 
new  outstanding,  entitled  to  participate  in  the  distribution  of  gasoline 
tax  funds? 

To  Board  of  Administration: 

Since  these  twnds  appear  to  have  been  actually  issued,  delivered  and 
outstanding  on  or  prior  to  July  1,  1931,  and,  according  to  the  letter  from 
the  Clerk,  the  proceeds  thereof  were  used  for  the  construction  of  a  road 
designated  a  State  Road  by  Chapter  15009,  Acts  of  1931,  I  am  of  the 
opinion  that  they  are  eligible  for  participation  in  the  distribution  of  gaso- 
line tax  funds  in  your  control  and  credited  to  Lee  County  in  regular 
course. 


July  9.  1942. — 042-343. 

MANATEE  COUNTY— PEES  OP  PAYING  AGENT 

QUESTION:  When  Sarasota  County  was  created  out  of  Manatee, 
it  assumed  part  of  the  indebtedness  of  the  parent  county  represented  by 
two  Coimytwide  bond  issues  under  administration  by  your  Board.  The 
bonds  have  been  fuUy  paid,  but  Sarasota  still  owes  Manatee  $34,115.63, 
for  which  a  tax  levy  is  being  made  by  Sarasota  pursuant  to  writ  of  man- 
damus, the  proceeds  of  which  are  remitted  to  the  Board  of  Administra- 
tion and  by  said  Board  placed  to  the  credit  of  the  appropriate  account 
of  Manatee.  The  Board  of  Administration  now  has  ua  hand  in  that 
account  $1,801.65.  May  the  Board  of  Administration  use  the  above 
named  funds  to  pay  a  bill  of  Manatee  County's  paying  agent,  said  Board 
having  furnished  a  sm^all  portion  of  the  funds  to  complete  a  refunding 
program  by  Manatee,  the  balance  being  supplied  by  Manatee  from  the 
proceeds  of  the  sale  of  refunding  bonds? 

To  Board  of  Admintstration: 

Since  the  debt  of  Sarasota  to  Manatee  appears  to  t>e  an  ordinary 
debt,  to  pay  which  a,  tax  levy  is  being  made  by  the  former,  it  would  seem 
that,  like  the  controversy  between  St.  Johns  and  Filler  Counties,  re- 
cently before  you,  there  is  no  legal  requirement  that  the  funds  so  raised 
be  handled  by  you  at  aU,  but  that  the  regular  course  would  be  to  remit 
the  same  to  Manatee  direct,  in  which  event  Manatee  might  pay  direct 
the  fees  of  the  paying  agent.    However,  since  the  funds  are  remitted  to 
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you  and  placed  to  the  credit  of  Manatee's  Interest  and  sinking  fund  ac- 
count, presumably  by  common  consent,  thus  making  your  Board  the  vol- 
untary clearing  house,  I  am  of  the  opinion  that  you  have  authority  to 
use  the  said  ad  valorem  tax  funds  to  pay  the  fees  of  the  paying  agent 
upon  appropriate  resolution  of  the  Board  of  County  Commissioners  of 
Manatee,  and,  as  you  have  been  heretofore  advised  in  other  cases,  to  pay 
out  of  gasoline  tax  funds,  if  necessary,  such  proportion  of  the  fees  as 
are  represented  by  the  funds  paid  by  you  to  complete  the  refunding 
program. 


April  9,  1942.^042-164, 

MARION  COUNTY— CHARGES   OF  PAYING   BANK 

QUESTION:  Has  the  Board  of  Administration  authority  to  pay 
certain  fees  of  Central  Hanover  Bank  and  Trust  Company,  In  connec- 
tion with  a  certain  refunding  issue  of  Marlon  County? 

To  Board  of  Administration: 

As  I  have  heretofore  said  under  like  circumstances,  in  my  opinion. 

you  are  not  authorized  to  pay  such  fees  out  of  gasoline  tax  funds  except 
in  proportion  to  the  funds  actually  furnished  by  you  in  these  refunding 
operations.  However,  if  you  have  on  hand  to  the  credit  of  the  County 
funds  earmarked  for  such  purpose,  a  resolution  of  the  Board  of  County 
Commissioners  would  be  sufficient  authority  for  you  to  so  use  the  same. 

The  fact  that  the  refunding  was  not  handled  by  a  fiscal  agent,  as 
the  term  is  ordinarily  used,  is  of  no  moment,  since  gasoline  tax  funds 
are  available  under  the  law  only  for  the  payment  and  redemption  of 
bonds  and  interest  thereon  entitled  to  participate  in  gasoline  tax  distri- 
bution, and  for  your  own  administrative  expenses. 


AprU  18.  1941.— 041-202. 

MARION    COUNTY— REFUNDING     EXPENSES — PAYMENT    OUT     OF 

SPECIAL   FUND 

QUESTION:  The  Board  of  Administration  has  received  a  copy  of 
a  resolution  of  the  Board  of  County  Commissioners  of  Marion  County, 
dated  February  18,  1941,  requesting  the  Board  to  pay  expenses  incident 
to  the  refunding  of  Marion  County  Highway  bonds,  such  as  those  for 
legal  services,  cost  of  printing  of  bonds,  validation  certificates  and  ad- 
vertising. 

Is  the  Board  of  Administration  authorized  to  pay  these  refunding 
expenses  out  of  the  debt  service  account  consisting  of  proceeds  of  a  one- 
mill  tax  levy  in  which  there  is  now  an  amount  more  than  sufficient  to 
pay  the  refunding  expenses  totaling  $2,963.65? 

To  Board  of  Administration: 

The  Supreifte  Court  of  Florida  declared,  in  the  case  of  Taylor  vs. 
Williams,  195  So.  184,  text  187: 

"The  expense  being  an  incident  to  a  readjustment  of  the  debt  evi- 
denced by  the  original  bonds  and  to  be  evidenced  by  the  refunding  bonds, 
it  is  just  and  equitable  and  logically  legal  that  the  fund  with  which  to 
pay  such  incidental  expense  should  come  from  the  Identical  source  from 
which  is  to  come  the  funds  with  which  to  discharge  the  debt  and  the 
interest  as  it  accrues  on  the  debt. 

"So  it  is  that  the  taxing  unit  having  the  power  to  levy  taxes  to  pay 
the  debt  according  to  the  terms  of  the  readjustment  may  levy  the  nee- 
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essary  tax  on  the  same  tax  resources  to  pay  this  incidentol  expense  of 

readjustment.  .  ,  ." 

The  issuance  of  refunding  bonds  by  a  county  is  a  lawful  undertak- 
ing involving  some  expense,  no  matter  how  economically  this  undertak- 
ing is  performed.  The  one-mill  tax  levy  was  J e vied  for  the  excJusive 
purpose  of  paying  the  refunding  expense,  and  as  there  are  sufficient 
funds  with  which  to  pay  this  expense  from  the  one-mill  tax  levy,  it  is  my 
opinion  that  the  Board  of  Administration  is  authorized  to  pay  the 
£2,963.65  out  of  the  special  tax  levy  of  Marion  County  levied  for  payment 
of  expenses  incident  to  the  refunding  operations. 


June  6.  1941.-^41-317. 

MONROE  COUNTY— PURCHASE  OF  JUDGMENT 

QUESTION  r  On  August  12,  1940.  a  judgment  was  obtained  by  W. 
J,  Noel  against  Monroe  County,  Florida,  same  being  case  No.  2-490,  in- 
volving $26,000.00  County  of  Monroe,  Florida.  Refunding  6%  Bonds  dated 
April  1,  1929.  interest  coupons  totaling  $13,320.00,  and  accrued  interest 
of  $9,799,78,  plus  costs  in  the  aracTunt  of  $6.75.  the  portion  of  Judgment 
based  on  seciuities  administered  by  the  Board  of  Administration,  which 
includes  bond  principal,  interest  coupons  and  interest  after  maturity. 
iKing  a  total  of  $48,256.66.  Mr.  Noel  has  offered  to  sell  said  judgment 
for  98  per  cent  of  the  aforesaid  $48,236.66  figure,  or  $47,291.53.  for  which 
he  will  give  a  full  and  complete  satisfaction  of  the  judgment  in  the  prin- 
cipal sum  of  $49,019.78,  plus  costs  in  the  amount  of  $6.75,  making  a  total 
of  $49,025.53.  Would  the  Board  of  Administration  be  legally  authorized 
to  purchase  this  judgment  with  gasoline  tax  funds  now  carried  in  the 
Katuter  Bill  account  of  Monroe  County? 

To  Board  of  Administration: 

It  is  provided  in  sub-section  (d)  of  Section  1  of  Chapter  15891,  Iaws 
of  Florida.  Acts  of  1933,  which  is  Imown  as  the  Kanner  Bill,  that  bcmda 
must  be  purchased  "at  a  price  below  the  par  value  thereof"  and  further 
in  said  sub-section  that  they  should  be  "acquired  at  greatly  depreciated 
prices  below  the  par  value  thereof."  The  bonds  which  are  imder  the 
Jurisdiction  of  the  Board  of  Administration  are  in  the  principal  sum  of 
$23,000.00;  the  interest  coupons  total  $13,320.00,  and  together  a  total  of 
$39,320.00.  Mr.  Noel  is  offering  to  sell  a  par  value  of  $39,320.00  for 
$47,291.53.  The  accrued  Interest  of  $9,799.78,  while  part  of  the  Judgment, 
could  not  be  added  to  increase  the  par  value  ol  the  bonds  so  that  it 
could  be  purchased  with  gasoline  money  under  the  Karmer  Bill.  It  seems 
to  me  that  it  is  the  spirit  and  intention  of  the  Kanner  law  to  use  the 
gSLSoline  money  for  the  purpose  of  purchasing  bonds  at  greatly  depre- 
ciated prices.  The  purchase  of  a  par  value  of  $39,320.00  In  bonds  for 
$47,291.53  certainly  does  not  comply  with  this  law. 

It  is,  therefore,  my  opinion  that  the  Board  of  Administration  would 
not  be  legally  authorized  to  pui-chase  the  W.  J.  Noel  judgment  with 
gasoline  tax  funds  now  carried  in  the  Kanner  Bill  acccnmt  of  Monroe 
County. 


February  12,  1942. — 042-78. 

MONROE  COUNTY— PARTICIPATION  OP  BONDS  IN  GASOUNE  TAX 

DISTRIBUTION 

QUESTION:  Bonds  numbered  34  and  35  of  said  issue  were  not  in- 
cluded in  the  outstanding  indebtedness;  however,  the  Board  of  Adminis- 
tration has  just  received  a  certificate  from  the  Clerk  of  the  Circtiit  Cmirt 
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of  Monroe  Ctounty  to  the  effect  that  said  bonds  niimbered  34  and  35  were 
issued  and  delivered  prior  to  July  l,  1931  and  were  an  obligation  of  Mon- 
roe County  as  of  that  date. 

All  of  the  bonds  of  said  issue  which  were  set  up  by  the  Board  of  Ad- 
ministration in  January  of  1941,  as  well  as  bonds  numbered  34  and  35, 
including  a  good  many  past  due  coupons  from  all  of  said  bonds,  have 
been  reduced  to  judgment,  and  according  to  a  resolution  adopted  by  the 
Board  of  County  Commissioners  February  9,  1942,  Refunding  Bonds  have 
been  authorized  in  lieu  of  the  judgment.  The  Judgment  involves  matured 
bonds,  matured  interest  coupons,  interest  since  bond  maturity,  and  in- 
terest on  interest  coupons. 

Is  the  Board  of  Administration  authorized 

(1)  To  include  bonds  Nos.*  34  and  35,  with  all  unpaid  coupons  at- 
tached, in  the  outstanding  indebtedness  of  Monroe  County,  pursuant 
to  Chapter  20648,  Acts  of  1941.  assuming  that  the  Clerk  will  furnish 
appropriate  description  of  the  bonds  and  coupons. 

f2i  To  include  in  the  records  of  the  Board  of  Administration  as 
outstanding  Indebtedness  of  Monroe  County,  when  same  has  been  prop- 
erly certifled  by  the  Clerk  of  the  Circuit  Court,  the  Refunding  Bonds 
issued  in  lieu  of  the  items  represented  by  the  judgment. 

To  Board  of  Administration: 

(1)  I  am  of  the  opinion  that  Bonds  34  and  35  are  entitled  to  par- 
ticipation in  the  distribution  of  gasoline  taxes  under  your  control,  pro- 
vided they  represent  funds  which  were  expended  upon  what  are  now 
State  roads,  but  emly  so  long  as  they  retain  their  identity  as  original 
obligations. 

(2)  I  am  of  the  opinion  that  your  Board  Is  not  authorized  to  in- 
clude as  a  part  of  the  indebtedness  of  Monroe  County  entitled  to  partici- 
pate in  gasoline  tax  distribution,  the  Judgment  mentioned  in  the  third 
paragraph  of  your  letter,  which,  as  stated,  covers  all  of  the  bond  issue 
of  which  Bonds  34  and  35  are  a  part, — -principal  and  interest  thereon 
after  maturity,  and  interest  upon  interest  coupons,  unless,  of  course. 
since  the  Board  of  Administration  has  no  control  over  refunding  opera- 
tions, refunding  bonds  containing  such  Items  are  issued  pursuant  to 
judicial  validation,  in  which  latter  event,  also  of  course,  the  original 
bonds  now  being  administered  by  you  would  become  of  no  further  validity, 
but  merged  into  the  new  issue. 


May  2B,  1942.— 042-264. 

MONROE    COUNTY— PAYMENT    OF    JUDGMENT    PROM    GASOLINE 

FUNDS 

QUESTION:  In  judgment  rendered  in  Land  Title  Bank  and  Trust 
Company  vs.  Monroe  County— 384  K,  W.  there  is  a  balance  in  the  special 
levy  account  representmg  the  proceeds  of  a  levy  by  Monroe  County  for 
payment  of  this  judgment.  On  April  21st  the  Board  of  Administration 
approved  payment  of  the  impaid  balance  of  the  judgment  plus  interest  to 
date  of  payment  upon  presentation  of  the  bonds  and  interest  coupons, 
together  with  the  full  satisfaction  of  the  judgment.  Interest  not  repre- 
sented by  coupons  and  a  part  of  the  unpaid  principal  is  to  be  paid  by 
special  le^-y  funds  on  hand.     The  remaining  principal  is  to  be  paid  with 
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gasoline  tax  funds.     When  such  bonds  or  coupons  are  presented  to  the 
Board  is  payment  now  in  order? 

To  Board  of  AAministration  : 

In  my  opinion  the  Board  of  Administration  not  only  has  the  au- 
thority, but  it  is  its  duty  to  apply  available  gasoline  tax  funds  to  the 
payment  of  this  judgment  in  an  amount  represented  by  the  bonds  and 
interest  coupons,  but  that  so  much  of  the  unpaid  balance  of  the  judg- 
ment as  is  in  excess  of  the  principal  of  the  bonds  and  interest  as  repre- 
sented by  coupons  must  be  paid  out  of  the  special  levy  funds  mentioned. 
Therefore,  payment  of  the  balance  of  the  judgment,  as  above  Indicated 
is  in  order. 


April  U,  1942.— 042-188. 

OSCEOLA  COUNTY— CHARGES  OF  PAYING  BANK 

QUESTION:  Is  the  Board  of  Administration  authorized  to  pay  the 
fees  of  the  paying  bank  which  received  proceeds  of  the  sale  of  refunding 
bonds,  plus  funds  furnished  by  the  Board  of  Administration,  and  accom- 
plished the  refunding  by  buying  in  the  bonds  to  be  refunded? 

To  Board  of  Administration: 

You  are  advised,  as  you  have  before  been  advised  in  similar  instances. 
that,  in  my  opinion,  you  are  authorized  to  pay  such  fees  only  In  the 
proportion  that  the  funds  furnished  by  you  to  complete  the  refunding 
program  bear  to  the  total  amount  of  the  refund. 


September  12.   1941, — 041-502. 

PALM    BEACH    COtJNTY- PURCHASE    OP  JUDGMENT  AS 

INVESTMENT 

QUESTION:  The  Palm  Beach  county  commissioners  have  adopted 
and  transmitted  to  the  Board  of  Administration  a  resolution  requesting 
the  Board  of  Administration  to  purchase,  at  par  and  accrued  Interest, 
as  an  investment  a  certain  judgment  rendered  against  a  certain  road  and 
bridge  district  of  that  county  and  upon  road  and  bridge  bonds,  duly 
issued  and  validated,  which  participate  in  the  distribution  of  the  second 
gas  tax.  Is  this  Judgment  a  valid  investment  under  Chapter  20302,  Acts 
of  1941? 

To  Board  of  AdmiTtistration: 

Section  17  of  Chapter  14,486,  Acts  of  1929,  as  last  amended  by  Chapter 
20,302,  Acts  of  1941,  provides  that  "The  Board  of  Administration  may 
invest  any  sinking  funds  to  the  credit  of  any  county  or  special  road  and 
bridge  district,  or  other  special  taxing  district,  in  the  hands  of  the  State 
Treasurer,  as  County  Treasurer  ex-offlcio,  in  any  bond  or  treasury  certifl- 
cates  of  the  United  States  or  bonds  of  any  countu  or  special  road  and 
bridge  district  in  the  State  of  Florida  entitled  to  partidpate  herein, 
whether  matured   or  Immatured." 

The  judgment  in  question  is  not  such  a  security  as  comes  within  the 
above  description  and  is,  therefore,  in  my  opinion,  not  a  valid  invest- 
ment by  the  Board  of  Administration  under  the  statute  named. 

Furthermore,  the  statute  named  provides  that  the  value  of  the  se- 
curties,  which  the  Board  of  Administration  is  authorized  to  purchase  for 
investment,  must  be  the  price  paid  therefor,  metming,  I  take  it.  the 
original  face  value  thereof;   in  this  instance,  $8,000.00,  plus  accrued  In- 
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terest,  and  that  they  must  bear  three  per  cent  interest  while  held  by  the 
Board  of  Administration;  the  Statute  further  providing  that  the  securi- 
ties so  purchased  should  not  be  cancelled,  but  held  as  an  investment  untU 
redeemed,  sold  or  exchanged  for  refunding  bonds. 

The  statute  further  provides  that  such  matured  bonds  shall  be  "sub- 
ject to  resale,  ...  on  the  same  terms  and  conditions,  or  may  be  redeemed 
for  the  issuing  county  or  special  road  and  bridge  district  ...  for  the 
amount  thereof  plus  interest  ...  at  three  per  cent." 

For  the  reason  that  this  particular  judgment  is  not  such  a  security 
as  is  the  proper  subject  of  investment  by  the  Board  of  Administration 
and  for  the  other  reasons  set  forth  above,  I  am  of  the  view  that,  the 
Board  of  Administration  is  without  authority  to  grant  the  said  request 
of  the  Board  of  County  Commissioners  of  Palm  Beach  County. 


March  12,  1941.— 041-124. 

PASCO  COUNTY— PAYMENT  OP  INTBBEST  COUPONS  ON 
EESOJNDING  BONI>S 

QUESTION:  Should  the  Board  of  Administration  comply  with  the 
request  contained  in  a  resolution  of  the  Board  of  County  Commissioners 
Of  Pasco  County,  dated  February  17.  1941,  requesting  the  Board  to  pay 
interest  on  the  1938  refunding  bonds  of  Pasco  County  CCountywide).  and 
Pasco  County  Special  Road  and  Bridge  Districts  at  the  rate  of  5  per  cent? 
The  1938  refunding  bonds  have  4  per  cent  interest  coupons  attached. 
The  Board  has  been  advised  unofficially  that  there  have  been  two  sets 
of  Interest  coupons  for  these  bonds,  one  attached  for  4  per  cent  and  the 
other  detached  for  1  to  1  "/a  per  cent  under  an  alleged  agreement  between 
Pasco  County,  Florida,  and  the  First  National  Bank  of  Chicago  and 
R.  E.  Crummer  &  Company,  where  it  is  stated  that  interest  coupons  in 
excess  of  4  per  cent  will  be  handled  by  the  Bank  of  Pasco  County,  Dade 
City,  Florida,  under  an  escrow  agreement  entered  into  by  it  with  R.  E. 
Crummer  &  Company  and  the  incorporated  municipalities  of  Dade  City. 
Zephyrhills  and  San  Antonio  in  Pasco  County.  It  is  further  alleged 
that  these  municipaUties  will  receive  annual  payments  of  not  exceeding 
$31,500.00  to  be  applied  to  their  revised  debt  service  requirements.  The 
State  Auditor's  report  No.  2179  as  of  September  30,  1938,  regarding  Pasco 
County  refunding  bonds  dated  April  1,  1939,  comments  on  the  plan  that 
the  above  mentioned  smaller  coupons  of  1  to  I'/a  per  cent  are  to  be  de- 
livered to  the  trustees  for  the  cities  of  the  county  to  aid  them  in  servicing 
their  refunding  bonds.  Under  these  facts,  should  the  Board  of  Adminis- 
tration pay  4  per  cent  or  5  per  cent  interest  on  the  1938  refunding  bonds 
of  Pasco  County? 

To  Board  of  Administration: 

The  refunding  bonds  mentioned  herein  were  issued  poirsuant  to 
Chapter  15772,  Acts  of  1931,  Ex.  Sess.  The  purpose  of  the  statute  author- 
izing counties  and  other  taxing  districts  to  issue  refunding  bonds,  was  to 
enable  overburdened,  debt -ridden  political  entities  to  refinance  and 
spread  their  obligations  over  a  period  of  years  at  a  lower  rate  of  interest 
If  possible.  The  Supreme  Court  of  Florida,  in  the  case  of  Manatee 
County  vs.  State,  and  six  other  cases,  190  So.  687,  states  as  follows: 

"The  statute  authori2dng  counties  and  other  taxing  districts  to  Issue 
refunding  bonds  is  limited  in  its  scope  to  the  retirement  of  outstanding 
bonds  and  does  not,  expressly  or  impliedly,  authorize  one  taxing  district 
to  Invade  the  province  of  another,  and  in  any  wise  assume  or  become 
responsible  for  payment  of  its  obligations;  ,  .  ." 

As  stated  by  the  Supreme  Court,  Chapter  15772,  Acts  of  1931,  Ex. 
Sess.,  does  not  admit  an  interpretation  authorizing  one  taxing  district 
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to  invade  another.  The  law  governing  the  powers  and  duties  erf  county 
commissioners  and  municipalities  Is  as  distinct  as  the  law  KoveminK 
municipal  corporations  and  corporations  for  profit.  The  county  commis- 
sioners and  municipalities  operate  in  separate  fields.  The  resources  of 
each  are  derived  from  entirely  difference  sources,  and  berth  are  limited 
in  different  ways.  To  permit  the  payment  of  the  differential  interest 
rate,  that  is,  any  payment  of  the  unattached  interest  coupons,  will  allow 
no  end  to  the  manner  in  which  taxing  district  funds  may  be  juggled  and 
manipulated. 

It  is  my  opinion  that  the  Board  of  Administration  should  not  comply 
with  the  request  contained  in  the  resolution  of  the  Board  of  County 
Commissioners  of  Pasco  County,  dated  February  17,  1941,  instructing 
the  Board  to  pay  interest  on  the  Pasco  County  <CountywIde>  and  Pasco 
County  Special  Road  and  Bridge  Districts  at  the  rate  of  5  per  cent.  Pay- 
ments should  be  restricted  to  the  4  per  cent,  as  specified  in  the  interest 
coupons  attached  to  the  refunding:  bonds. 


April   10,  1942.— 042-181. 

PASCO  COUNTY— CHARGES  OF  PAYING  BANK 

QUEanoN:  What  is  the  authority  of  the  Board  of  Administration 
to  pay  the  bill  of  the  paying  bank,  in  view  of  the  fact  that  the  refund 
of  the  bond  issue  was  accomplished  by  delivery  by  the  county  to  the  pay- 
ing agent  of  the  proceeds  of  the  sale  of  the  refunding  bonds,  supple- 
mented by  funds  furnished  by  the  Board? 

To  Board  of  Administration: 

As  you  have  been  heretofore  Etd vised  under  similar  circumstances,  I 
am  of  the  opinion  that  the  Board  of  Administration  is  not  authorized 
to  pay  the  fees  of  the  paying  agent  except  in  proportion  to  your  contri- 
bution toward  the  refunding  program. 


April  18,  1941.— 041-204. 

PINEULAS  COUNTY— PAYMENT  OP  CLERK'S  BILL  FOR  VALIDATINO 

REFUNDING  BONDS 

QUESTION:  Would  the  Board  of  Administration  be  legally  author- 
ized to  use  interest  and  sinking  funds  of  Pinellas  County  in  payment  of 
the  bill  of  the  Clerk  of  Circuit  Court  for  validating  the  new  refunding 
bond  issues  of  that  county? 

To  Board  of  Administration: 

The  Pinellas  County  refunding  agreement  dated  August  25,  1939, 
entered  into  between  Leedy,  Wheeler  It  Company  and  Clyde  C.  Pierce 

Corporation,  as  fluscal  agents,  and  the  Board  of  County  Commissioners 
of  Pinellas  County,  Florida,  stated,  among  other  things,  that  the  re- 
funding agents  would,  at  their  sole  expense  and  cost,  pay  all  costs  in- 
curred in  connection  with  the  refunding  of  the  Special  Road  and  Bridge 
Districts  and  Countywide  bonds  of  Pinellas  Coimty,  in  the  following 
words: 

"(2)  That  they  will  at  their  sole  expense  and  cost,  pay  all  c<%ts  in- 
curred by  them  in  connection  with  the  execution  of  this  contract,  the 
authorization  and  issuance  of  bonds  by  the  Board  In  effecting  any  ex- 
changes or  sales  of  the  same,  including  all  legal  expense  necessary  to 
secure  the  unqualified  approving  opinion  of  the  legality  of  the  County 
refunding  bonds  and  of  the  District  refunding  bonds  herein  contemplated 
to  be  issued,  and  of  the  proceedings  taken  to  authorize  the  issue,  the 
proceedings  for  validation,  the  proceedings  for  sale,  and  all  other  pro- 
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ceedings  necessary  to  the  completion  of  this  contract  according  to  its 
termB,  Including  all  fees  of  attorneys,  fees  and  expenses  of  depositaries, 
paying  or  exchange  agents,  the  costs  and  expenses  of  printing  bonds 
and  circulars  necessary  to  be  issued  in  connection  with  either  the  sale 
or  exchange  of  the  bonds;  all  court  costs  in  validation  proceedings;  and 
other  fees  and  expenses  of  the  Board  necessarily  incurred  by  its  agents 
or  attorneys  in  completing  the  refunding  of  the  bonds  of  said  County 
and  of  said  District  in  accordance  with  the  terms  of  this  contract." 

In  view  of  the  fact  that  the  refimding  agents  have  agreed  to  pay  all 
costs  and  expenses,  it  is,  therefore,  my  opinion  that  the  Board  of  Admin- 
istration would  not  be  legally  authorized  to  use  iuterest  and  sinking  funds 
of  Pinellas  County  in  payment  of  the  bill  of  the  Clerk  of  the  Circuit 
Court  for  validating  the  new  refunding  bond  Issues  of  said  county. 


August   26.    1942. — 042-432. 

PINELLAS  COUNTY— TRANSFER  OF  FUNDS 

QUESTION:  Considerable  funds  derived  from  special  levies  Itiid 
for  the  purpose  of  paying  specific  bonds  and  interest  coupons  are  ear- 
marked in  several  accounts  in  Pinellas  County's  credits  with  the  Board 
of  Administration.  Is  the  Board  legally  authorized  to  transfer  funds 
i-emaining  in  such  accounts  to  other  sinking  fund  accounts,  pursuant  to 
paragraph  (d)  of  Section  1  at  Chapter  20626,  Acts  of  1941,  assuming 
that  the  mdebtedness  for  which  the  funds  were  originally  raised  has  been 
fully  paid?  What  specifically  is  the  authority  of  the  Board  as  to  the 
funds  raised  in  a  subdivision  of  the  county? 

To  Board  of  Administration: 

While  Chapter  20626,  supra,  paragraph  (d>,  authorizes  you  to  "trans- 
fer surplus  funds  from  one  fund  to  another  fund  when  all  outstanding 
indebtedness  required  to  t>e  paid  by  the  fund  from  which  the  transfer 
Is  to  be  made  shall  have  been  retired  and  cancelled,"  I  am  unable  to 
construe  that  language  to  mean  that,  for  instance,  funds  raised  by 
special  levies  upon  the  property  in  a  special  road  and  bridge  district  to 
pay  the  bonded  obligations  of  that  district  or  to  maintain  roads  and 
bridges  therein,  may  be  transferred  to  the  county's  general  fund,  yet 
the  statute  is  susceptible  of  that  construction. 

I  am  of  the  opinion,  therefore,  that  the  cited  statute  constitutes 
sufQclent  authority  for  your  Board  to  transfer  such  excess  funds  as  re- 
main in  a  fund  originally  created  by  a  countywide  levy  to  any  othei 
fund  of  countywide  scope  created  to  pay  a  countywide  debt  of  like  na- 
ture, but  that  such  excess  funds  as  remain  in  the  account  of  a  special 
road  and  bridge  district  may  be  transferred  only  to  the  account  of  the 
same  district  and  used  to  pay  the  obligations  of  that  district  erf  like  nature 
with  those  for  which  the  levy  was  originally  laid,  or  for  maintenance 
of  roads  and  bridges  therein,  and  that  new  legislation  will  be  necessary 
before  you  would  be  authorized  to  transfer  the  excess  fund3  of  a  special 
district  to  any  other  fund  either  of  the  county  or  other  special  road  and 
bridge  district  therein. 


January  26,  1942.— 042-42. 

PUTNAM  COUNTY— ROAD  AND  BRIDGE   DISTRICT   BONDS— 
PAYMENT  OP  INTEREST 

QUESTION:  Is  the  Board  of  Administration  authorized  to  pay 
interest  beyond  the  date  of  maturity  of  bonds  If  the  original  contract 
provides  payment  only  to  maturity? 
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To  Board  of  AdministratUm: 

The  Board  of  Administration  is  without  authority  to  pay  interest 
beyond  the  date  of  the  maturity  of  the  bonds,  the  contract  in  the  instant 
case,  as  exiiibited  by  the  file  submitted  to  me,  showing  that  the  original 
bond  provided  for  payment  only  to  maturity,  as  represented  by  the 
coupons  attached  thereto. 


February  11,  1942.— 042-77. 

PUTNAM  COUNTY— EXTENSION  OP  MATURTTy  DATE   OP  BONDS 

QUESTION:  Has  the  Board  of  Administration  authority  to  recog- 
nize a  one -year  extension  of  the  maturity  date  of  $24,350.00  of  bonds  of 
Putnam  County  Special  Road  and  Bridge  District  No.  3,  whose  regular 
maturity  was  July  1,  1941? 

To  Board  of  Administration: 

The  bonds  in  question  appear  to  have  been  issued  in  1016,  a  time 
when  the  approving  vote  of  freeholders  was  not  required. 

If  the  bonds  provided  for  the  payment  of  interest  on  the  principal 
"until  paid,"  there  would  be  no  doubt  In  my  mind  that  the  proposed  ex- 
tension should  be  recognized. 

If,  however,  the  original  bonds  bore  interest  payable  as  per  the 
coupons,  then  the  question  is  presented  to  the  Board  of  Administration, 
as  one  of  policy,  whether  the  Instant  proposal  will  be  sanctioned  to  the 
extent  contemplated,  in  lieu  of  the  more  cumbersome  and  expensive 
process  of  formal  refunding, — a.  course  available  to  the  county  and  one 
in  which  the  refunding  bonds  may  properly  be  dated  as  of  the  date  of 
original  maturity,  and  made  to  bear  Interest  at  the  same  rate  from  date. 

My  opinion  is,  therefore,  that  if  the  original  bonds  bear  Interest  "until 
paid,"  the  extension  would  be  in  order  for  recognition,  but  if  not,  then 
the  Board  of  Administration  may  exercise  its  discretion  to  the  contrary. 


April  23,  1942—042-201. 

PUTNAM  COUNTY— REFUND  OP  OVER-PAYMENT 

QUESTION:  Has  the  Board  of  Administration  authority  to  pay  H. 
S,  Wells,  L.  L,  Moody,  G.  L.  Broer  and  Georgia  Gomes,  as  executrix,  the 
sum  of  $36.38  from  the  interest  and  sinking  fund  account  of  Putnam 
County  Special  Road  and  Bridge  District  No,  2,  and  the  sum  of  $85.64 
from  the  interest  and  sinklnet  fund  account  of  Putnam  County  Special 
Road  and  Bridge  District  No.  6,  to  the  same  persons,  under  Chapter  19369, 
Acts  of  1939? 

To  Board  o/  Administration: 

The  relief  Act.  Chapter  19369,  Acts  of  1939,  appears  to  have  had  for 
its  premise  a  decree  of  the  Circuit  Court  enjoining,  under  Chapter  10023. 
Acts  of  1925.  issuance  of  a  tax  deed  upon  certain  enumerated  tax  sale 
certificates  and  requiring  payment  by  the  owner  of  the  real  estate  In- 
volved of  only  25 '/f  of  the  face  of  the  certificates,  thus  leaving  the  pur- 
chasers thereof  out  of  pocket  to  the  amount  of  the  remaining  75%,  and 
leaving  unpaid  Clerk's  costs  in  the  simi  of  $224.00  Incurred  in  the  pro- 
ceedings. There  Is  nothing  in  the  Act  to  show  that  the  several  items 
required  to  be  paid  are  predicated  upco  a  distribution  of  the  total  among 
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the  several  funds  interested  in  the  tax  certificates,  although  in  the  light 
of  my  conclusions,  such  omission  is  immaterial. 

Under  Chapter  14486,  Acts  of  1929,  which  created  and  prescril)ed 
the  powers  and  duties  of  the  Board  of  Administration,  the  Board  of  Bond 
Trustees  named  in  the  relief  Act  were  required  to  transfer  to  the  State 
Treasurer,  as  County  Treasurer  Ex -Officio,  "any  and  all  securities,  moneys 
or  claims"  in  their  hands  as  administrators  of  the  sinidng  funds  of  the 
counties  and  special  road  and  bridge  districts  for  administration  by  the 
etate  Board  of  Administration  according  to  law,  thereby  removing  from 
the  Board  of  Bond  Trustees  any  control  over  such  funds. 

There  are  but  four  purposes  to  which  the  Board  of  Administration 
may  devote  gasoline  tax  funds  accruing  to  the  accounts  of  coimties  and 
special  road  and  bridge  districts.  They  are  (a)  the  purchase  at  the 
direction  of  the  counties,  of  its  own  bonds  or  those  of  some  special  road 
and  bridge  district  therein  at  depreciated  prices  under  the  Kanner  Act 
of  1933;  (b)  the  payment  of  the  principal  and  interest  of  bonds  of  the 
several  counties  and  special  road  and  bridge  districts  entitled  to  partici- 
pation in  gasoline  excise  tax  levies;  (c)  investment  in  certain  described 
securities  for  the  respective  counties  and  special  road  and  bridge  districts, 
and  (d)  payment  of  administration  expenses  incident  to  such  purposes. 

All  expenditures  from  funds  in  the  hands  of  the  Board  of  Adminis- 
tration are  reQuiied.  by  Chapter  14486.  supra,  to  be  made  upon  warrants 
drawn  by  the  State  Comptroller,  as  Secretary  of  the  Board  of  Adminis- 
tration, upon  the  State  Treasurer  as  .County  Treasurer  Ex-OfiBcto. 

I'he  relief  Act  contains  no  directions  ncr  mentions  the  Board  of 
Administration,  but  Sections  4  and  5  thereof  direct  the  B^ard  of  Bond 
Trustees  of  Putnam  County  to  draw  and  pay  the  amounts  named  and  to 
the  persons  named. 

Since,  therefore,  the  relief  Act  vests  no  authority  and  imposes  no 
duty  upon  the  Board  of  Administration,  and  since  the  Board  of  Bond 
Trustees  of  Putnam  County  have  no  control  over  funds  in  the  hands  of 
the  Board  rf  Administration,  and  are  without  authority  to  draw  warrants 
against  or  pay  money  out  of  such  funds,  I  am  of  the  opinion  that  the 
Board  of  Administration  is  not  authorised  to  make  the  payments  involved. 


AprU  19,  1941.— 041-207. 

SARASOTA  COUNTY— GAS  TAX  MONETS'—TRANSFER 

QUESTION:  The  Board  of  County  Commissioners  of  Sarasota 
County  requests  the  transfer  of  sufficient  funds  from  the  Kanner  Bill 
account  to  the  interest  and  sinking  fund  accoimt  of  Road  and  Bridge 
Refunding  Bonds  dated  October  1,  1932,  to  increase  the  interest  and 
sinking  fund  account  to  $86,020.00  and  to  cause  the  fimds  to  be  applied 
to  payment  of  interest  coupons  of  said  refunding  bonds  due  April  1,  1941. 
This  amount  would  be  necessary  if  all  original  bonds  had  been  exchanged; 
however,  all  bonds  have  not  been  exchanged,  and  it  would  take  only 
$82,400.00  to  pay  interest  on  the  exchanged  refunding  bonds,  leaving  a 
balance  in  the  interest  and  sinking  fund  account  of  $3,620.00.  Should 
this  balance  be  earmarked  bo  show  it  is  Gas  Tax  money  transferred  from 
the  Kanner  Bill  account,  to  be  applied  exclusively  for  the  benefit  of  re- 
funding bonds? 

To  Board  of  Administration: 

The  Supreme  Court  of  Florida,  in  the  case  of  Cone,  et  al  vs.  State, 
ex  rel.  Davis,  198  So.  689,  declared,  headnote  1: 
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"The  holder  of  unrefunded  original  bonds  of  special  road  and  bridge 
district  has  right,  enforceable  by  mandamus  proceedings,  to  sequester 
gasoline  taxes,  appropriated  in  lieu  of  ad  valorem  taxes  by  county  com- 
missioners in  county  budget  exclusively  for  payment  of  refunding 
bonds  ,  .  ." 

Both  the  Gas  Tax  Act,  Chapter  14575.  Acts  of  1929,  as  amended,  and 
the  Kanner  Act,  Chapter  15891.  Acts  of  1933,  make  definite  appropriation 
of  the  gas  tax  moneys  and  delegate  no  authority  to  the  county  commis- 
sioners to  appropriate  them  for  purp*oses  or  in  a  manner  not  defined  in 
these  Acts.  All  bands  of  counties  and  special  taxing  districts  are  treated 
in  the  same  manner  in  the  distribution  of  gas  taxes,  A  refunding  bond 
is  nothing  more  than  a  renewal  of  the  old  obligation.  It  may.  by  agree- 
ment of  the  parties,  be  on  different  terms,  but  this  does  not  make  them 
subject  to  priority  in  payment. 

In  State,  ex  rel.  Georgia  Bond  &  Mortgage  Co,  vs.  Cone,  et  al,  137 
Fkt.  412,  iS9  So.  47,  48,  the  Supreme  Court  held: 

"Unless  authorized  by  valid  statutory  enactments,  administrative 
officials  cannot  legally  levy,  budget  or  apply  funds  to  the  payment  of  re- 
funding bonds  or  interest  thereon,  to  the  exclusion  or  prejudice  at  pay- 
ments on  original  bonds  of  the  same  nature,  when  the  statutes  require 
interest  and  sinking  fund  payments  for  all  such  bonds  to  be  provided 
for.  .  .  ." 

It  is,  therefore,  my  opinion  that  the  $3620.00  may  not  be  earmarked 
and  appropriated  exclusively  for  tiie  benefit  of  the  refunding  bonds. 


July  7,   1941.— 041-367. 

SARASOTA  COUNTY — PURCHASE  OP  INTEIffiST  COUPONS  UNDER 

KAMKER  BTLL 

QUESTION:  The  Board  of  Administration  has  been  offered  ma- 
tured interest  coupons  of  various  issues  of  Sarasota  County  Road  and 
Bridge  Bonds  at  a  price  of  $15,570.00  for  par  value  $25,112.50  and  $9,353.00 
for  par  value  $9,447.50.  The  offers  are  from  two  separate  sources.  There 
are  sufficient  gasoline  tax  funds  carried  in  the  Kanner  Bill  account  ap- 
plicable to  these  issues  and  the  Board  has  received  a  resolution  frcin  the 
Board  of  County  Commissioners  ol  Sarasota  County  authorizing  the  pur- 
chase of  these  interest  coupons.  Would  the  Board  ul  Administration  be 
authorized  to  purchase  these  coupons  in  accordance  with  the  provisions 
of  the  Kanner  Act? 

To  Board  of  Administration: 

The  purpose  at  the  Kanner  Act,  which  is  Chapter  15891,  Acts  of  1933, 
was  to  authorize  the  Board  of  Administration  to  use  available  gasoline 
tax  funds  to  retire  the  largest  amount  of  outstanding  road  bond  indebt- 
edness with  the  least  amount  of  money.  The  Board  of  Administration  is 
therefore  vested  with  authority  to  disburse  funds  held  in  the  vario\is 
Kanner  Bill  accoimts.  Since  past  due  interest  coupons  are  outstanding 
indebtedness  of  equal  dignity  with  the  bond  to  which  they  were  attached. 
I  Imow  of  no  legal  prohibition  against  the  Board  of  Administration 
purchasing  this  form  of  road  bond  indebtedness. 

It  is  therefore  my  opinion  that  the  Board  of  Administration  is  au- 
thorized to  purchase  these  matured  Interest  coupons. 


I 
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January  9.  1942.— 042-14. 

SARASOTA  COUNTY— PAYMENT  OP  PEES  TO  PAYING  AGENT 

QUESTION;  Sarasota  County  called  for  redemption  on  October  1, 
1941,  certain  road  and  bridge  refunding  bonds,  furnishing  direct  to  the 
paying  agent  the  funds  necessary  for  that  purpose,  the  Board  of  Adniinis- 
tration  not  having  any  part  in  said  transaction.  Is  the  Board  authorized 
to  pay  the  fee  claimed? 

To  Board'  of  AdntmistTation: 

The  independent  knowledge  of  the  writer  that  the  caJl  was  met 
largely  by  the  delivery  of  refunding  bonds  and  that  whatever  cash  was 
required  was  furnished  by  or  for  the  county  from  other  sources  to  ac- 
complish the  purpose  of  the  call,  and  your  statement  that  the  Board  of 
Administration  had  no  part  in  the  trwisaction.  prompts  me  to  the  con- 
clusion, and  you  are  so  advised,  that  your  Board  is  not  authorized  to  pay 
the  fee  claimed  out  of  gasoline  tax  fimds,  or  out  of  any  other  funds  in 
your  control  except  such  as  have  been  raised  or  supplied  by  the  county 
for  that  specific  purpose. 


January  26.  1942. — 042-41. 

SARASOTA  COUNTY— PAYMENT  OP  INTEREST  AND  PRINCIFAL  OP 

BONDS 

QUESTION:  Order  of  Dismissal  has  been  entered  in  Uie  suit  of 
State,  ex  rel.  Meredith  vs.  Davis.  The  purpose  of  the  suit  was  to  enforce 
payment  of  the  proceeds  of  a  22  mill  levy  on  interest  coupons  from  origi- 
nal bonds;  there  is  a  cash  balance  in  said  account  of  $880.10.  Is  the 
Board  of  Administration  legally  authorized  to  use  said  balance  and  future 
receipts  from  the  same  source  to  pay  future  principal  maturities  and 
interest  of  the  said  county's  bonds? 

To  Board  of  AdjninistTatbm: 

If  this  special  levy  was  imposed  for  the  purpose  of  creating  a  ftmd 
to  pay  bonds,  without  reference  to  ai^  particular  bonds  or  interest  cou- 
p<ms,  then  you  are  authorized  to  use  the  said  balance  and  future  receipts 
from  the  same  source  in  payment  of  principal  and  interest  of  peremptory 
bonds  of  the  county.  On  the  other  hand,  if  the  special  levy  was  laid  pur- 
suant to  some  court  order  duly  entered  in  a  case  in  which  particular 
bonds  or  interest  coupons  were  involved,  then  the  proceeds  may  be  used 
only  for  that  purpose.  If  the  latter  is  the  case,  and  the  bonds  and  in- 
terest covered  by  the  suit  have  been  fully  paid,  then  the  excess  is  subject 
to  disposition  by  an  act  of  the  Legislature. 


May  12,    1942.— 042-237. 

ST.    JOHNS    COUNTY— ORIGINAL   DEBT— ASSUMED    BY    FLAGLER 

COUNTY 

QUESTION:  Excerpts  from  State  Auditor's  Report  No.  1328  relat- 
ing to  St.  Johns  County  refunding  bond  issue  of  $427,000  dated  May  1, 
1925.  indicate  that  Fiager  County  assumed  8.2%  thereof.  In  line  with 
opinion  by  Attorney  General  Cary  D.  Landis,  dated  June  4,  1935,  re- 
ferring to  the  case  of  State  ex  rel.  Johnson  vs.  Sholtz,  15S  So.  331,  the 
Board  of  Administration  has  never  distributed  any  gasoline  tax  fund  of 
Flagler  County  in  payment  of  the  refunding  Issue  of  St.  Jc7hns,  but 
Flagler  County  has  been  remitting  to  the  Board  certain  ad  valorem  tax 
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iunda  which  the  Board  has  placed  to  the  credit  of  St.  Johns'  refunding 
bond  sinking  fund  account.  Flagler  County  Is  anxious  for  a  distribution 
of  Its  surplus  gasoline  tax  funds,  but  St.  Johns  County  objects. 

(1)  Should  the  Board  of  Administration  recognize  any  part  of  the 
$427,000  refunding  bond  Issue  of  St.  Johns  as  an  indebtedness  of  Flagler 
and  distribute  a  portion  of  the  latter's  gasoline  tax  funds  to  such  tn- 
debtedn^s? 

(2)  If  the  answer  to  (1>  Is  In  the  negative,  should  the  ad  valorem 
tax  funds  raised  by  Flagler  be  remitted  to  the  Board  and  by  the  Board 
used  In  payment  of  the  refunding  t>ond  debt  of  St.  Johns,  or  should  they 

be  paid  direct  to  St.  Johns  by  Flagler? 

To  Board  of  Administration: 

(1)  A.  negative  answer  Is  re<iulred  by  the  Supreme  Court  decision 
cited. 

(2)  The  ftmds  raised  by  ad  valorem  taxation  in  Flagler  County 
to  pay  the  debt  owing  by  It  to  St.  Jc?hns — characterized  by  the  Supreme 
Court  as  an  ordinary  debt  outside  the  purview  of  Chapter  14486,  your 
creative  Act. — were  never  properly  remitted  to  you,  but  should  have  been 
paid  direct  to  St.  Johns;  that  your  handling  of  the  same  has  been  simply 
as  a  volunteer  clearing  hcnise,  and  that,  therefore,  all  such  funds  should 
t>e  returned  to  Flagler,  with  directions  not  to  make  any  such  further 
remittance  to  you. 

However,  since  St.  Johns  County  may  t>e  basing  its  protest  gainst 
the  granting  of  Flagler  County's  request  upon  some  right  or  contingency 
which  has  lately  arlsc-n,  although  in  the  case  cited  It  disclaimed  any 
interest  in  the  funds  involved  there,  I  suggest  your  Board  notify  St. 
Johns  County  that  definite  action  on  your  part  will  be  delayed  for  a 
period  named  during  which  such  claim  as  they  may  have  may  be  asserted 
by  approprrlate  proceedings. 


October  20,  1942.— 042-M3. 

To  Board  of  Administration: 

I 

This  win  acknowledge  receipt  of  yours  at  the  twentieth  instant,  ask- 
ing me  to  refer  to  my  opinion  of  May  12.  1942  (042-237).  attaching  reso- 
lutions of  the  Boards  of  the  captioned  counties,  requesting  you  to  apply 
Flagler  County's  gasoline  tax  credits  to  the  payment  of  St.  Johns'  bonds 
issued  to  refund  bonds  originally  issued  by  St.  Johns  to  construct  the 
brick  road. 

You  request  my  opinion  as  to  your  authority  to  comply  with  these 
resolutions. 

My  former  opinitn,  based  upon  the  case  of  Johnson  vs.  ShoUz.  156 
So.  331,  dealt  with  ad  valorem  tax  funds  raised  by  Flagler  to  pay  its 
debt  to  St.  Johns.  Gasoline  tax  funds  were  not  mentioned  or  consid- 
ered except  in  connection  with  Flagler's  request  for  a  distribution  of  its 
surplus. 

I'he  law  and  facts  governing  the  respective  positions  of  these  two 
counties  were  fully  adjudicated  in  the  cited  case.  The  Court  found  that 
St.  Johns  issued  bonds  to  build  the  brick  road  In  1914.  Flagler  County 
was  created  in  1917.  Subsequently  the  two  counties,  by  virtue  of  legisla- 
tive authority,  adjusted  and  fixed  the  new  county's  share  of  the  St. 
Johns'  public  debt  with  the  result  that  Flagler  assumed  and  agreed  to 
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pay  to  St,  Johns  County  8  2/10%  of  the  bonded  debt  Incurred  by  St. 
Johns  for  the  brick  road,  but  did  not  issue  any  bonds  or  other  evidence 
of  such  indebtedness. 

In  1925  St.  Johns  issued  refunding  bonds  for  the  balance  of  the 
qriginal  Issue  remaining  unpaid.  Flagler  had  no  part  in  this  refunding 
program. 

Flagler,  after  its  creation,  levied  ad  valorem  taxes  to  pay  the  debt, 
which  the  Court  held  was  an  ordinary  debt,  and  deposited  the  proceeds 
in  a  bank,  which  later  failed.  From  time  to  time  thereafter  the  pro- 
ceeds of  ad  valorem  taxes  levied  by  Flagler  were  remitted  to  you,  but 
which  the  Court  held  were  improperly  placed  in  your  hands  and  should 
be  returned  to  Flagler. 

It  was  with  reference  to  these  ad  valorem  tax  funds  that  my  for- 
mer opinion  was  rendered  and  my  suggestion  that  the  parties  be  afforded 
time  and  opportunity  to  adjust  their  differences  was  offered  with  the 
expectation  that  Flagler  County  might  direct  you  to  apply  such  ad  va- 
lorem tax  funds  to  St.  Joims  County's  debt  for  the  brick  road  and  re- 
ceive credit  to  that  extent  on  its  debt  to  St.  Johns. 

Now  it  seems  that  the  counties  involved  desire  that  gasoline  tax 
funds  to  the  credit  of  Flagler  be  transferred  to  St,  Johns'  interest  and 
sinking  fund  account  for  the  old  brick  road  debt,  which  cannot  be  done, 
in  my  opinian,  for  the  reasons:  (a)  that  Flagler  has  no  gasoline  tax  credit 
based  upon  any  bond  or  obligation  actually  issued  by  it  and  outstanding 
July  1,  1931,  or  bonds  issued  by  it  to  refund  such;  and  (b)  that  St.  Johns 
does  have  such  tax  credit  based  upon  refunding  bonds  issued  to  refund 
bonds  originally  issued  to  build  the  brick  road  when  the  same  was  wholly 
within  St,  Johns. 

I  am  still  of  the  opinion,  however,  that  all  ad  valorem  tax  funds 
raised  by  Flagler  to  pay  its  debt  to  St.  Johns  and  remitted  to  you  should 
be  returned,  or,  in  response  to  proper  resolutions  by  Flagler,  placed  to 
the  credit  of  St.  Johns'  interest  and  sinking  fund  to  service  the  old  brick 
road  refunding  issue  of  1925,  which  is  St.  Johns'  sole  responsibiUty. 

May  29,  1941.— 041-293. 

ST.    LUCIE    COUNTY— COMPLIANCE   WITH   HOUSE    BILL    NO     1596 
OP  THE  1941  LEOISLATORE 

QUESTION:  Would  the  Board  of  Administration  be  authorized  to 
comply  with  the  provisions  of  House  Bill  No.  1596  in  the  event  same 
should  become  a  law? 

To  Board  o/  Administration: 

Please  be  advised  that  House  Bill  No.  1596  is  an  Act  entitled  as 
follows: 

"An  Act  authcTizing  and  directing  the  State  Board  of  Administra- 
tion to  assume  jurisdiction  of  and  handle  the  bonds  and  interest  and 
sinkmg  fund  of  Special  Road  and  Bridge  District  No.  6  of  St.  Lucie 
County,  Florida,  in  the  same  manner  that  said  State  Board  of  Admin- 
istration now  exercises  jurisdiction  over  and  handles  other  bonds  and 
interest  and  sinking  funds  of  St,  Lucie  County.  Florida  and  its  Special 
Road  and  Bridge  Districts,  making  provision  for  said  Special  Road  and 
Bridge  District  No.  6  to  receive  credit  for  a  ratable  share  of  any  monies 
which  may  be  available  to  the  said  State  Board  of  Administration  to 
the  credit  of  St.  Lucie  County  and  said  County's  Special  Road  and 
Bridge   Districts." 
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Section  20  of  Article  m  of  the  Constitution  of  Florida  provides  in 
part  as  follows: 

"The  Legislature  shall  not  pass  special  or  local  laws  in  any  of  the 
following  enumerated  cases;  that  is  to  say,  regulating  the  Jurisdiction  and 
duties  of  any  class  of  officers,  except  municipal  officers  .  .  ." 

Section  19  of  Chapter  14486.  Laws  of  Florida,  Acts  of  1929,  which 
is  known  as  the  Board  of  Administration  I^w,  provides  as  follows: 

"No  bonds  shall  be  permitted  to  participate  In  the  distribution  pro- 
vided for  herein  except  those  twnds  issued  and  outstanding  on  April  1, 
1929;  provided,  however,  that  any  County  bonds  already  voted  and  au- 
thorized pursuant  to  any  written  agreement  Iretween  any  County  and 
the  State  Road  Department  which  was  made  prior  to  April  1,  1929,  for 
the  cooperative  construction  of  any  State  road,  although  not  sold  or 
delivered,  may  participate  in  such  distribution  from  the  time  the  State 
Road  Department  receives  the  said  bonds  or  the  proceeds  of  the  sale 
thereof  for  the  purpose  of  carrying  out  said  agreement." 

House  Bill  No.  159B  is  a  local  law.  which  authorizes  and  directs  the 
State  Board  of  Administration  to  assume  jurisdiction  and  handle  cer- 
tain bonds.  It  is  to  l>e  noted  tlmt  the  bonds  set  up  under  House  Bill  No. 
1596  are  dated  January  1,  1939.  The  Board  of  Administration  Law  pro- 
vides that  said  Board  shall  handle  only  such  bonds  as  slmU  have  been 
issued  and  outstanding  April  1,  1929.  Therefore,  House  Bill  No,  1596 
attempts,  through  the  passage  of  a  special  or  Itjcal  law,  to  regulate  the 
duties  of  the  Board  of  Administration,  The  Board  of  Administration 
is  composed  of  the  Governor,  State  Treasurer  and  Comptroller,  each  of 
whom  are  State  Officers.  This  law  attempts  to  regulate  the  duties  of 
such  officers  because  it  imposes  upon  them  authority  and  jurisdiction  to 
supervise  and  handle  the  bonds  and  interest  and  sinldng  fund  of  St. 
Lucie  Cotmty  Special  Road  and  Bridge  District  No.  6.  Such  Jurisdiction 
can  only  be  conferred  upon  said  Board  of  Administration  through  the 
enactment  and  passage  of  a  general  law. 

It  is.  therefore,  my  opinion  that  in  the  event  House  Bill  No.  1596 
becomes  a  law  that  the  Board  of  Administration  would  not  be  author- 
ized to  comply  with  the  provisions  of  this  law  by  assuming  jurisdiction 
of  forty-three  thousand  dollars  St.  Lucie  County  Special  Road  and  Bridge 
District  No.  6  bonds,  dated  January  1,  1939. 


October  3,  1941.— 041-560. 

ST.  LUCIE  COUNTY— TRANSFER  OF  KANNER  ACT  FUNDS  TO   PAT 

JUDGMENT 

QUESTION:  Is  the  Board  of  Administration  authorized  to  comply 
with  a  resolution  from  the  Board  of  St.  Lucie  County  Commissioners  re- 
questing it  to  transfer  Kanner  Act  funds  to  pay  a  judgment  in  the  case 
of  C.  J.  Root  vs.  St.  Lucie  County,  assuming  the  payment  would  not  be 
a  preferential  one,  or  if  a  preferential  payment,  would  the  Board  of 
Administration  be  authorized  to  pay  the  judgment? 

To  Board  of  Administration: 

My  answer  to  both  questions  must  be  in  the  negative,  except  as  to 
such  fimds.  if  any,  in  your  hands,  which  have  l>een  collected  in  obed- 
ience to  the  court's  decree. 

So  much  of  the  resolution  as  requests  the  transfer  of  funds  from 
the  "Kanner"  account  to  the  interest  and  sinking  fund  may,  of  course. 
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be  complied  with,  but  neither  "Kanner"  funds,  as  such,  or  the  Interest 
and  sinking  funds  may.  In  my  opinion,  be  devoted  to  the  payment  of 
the  judgment  in  question  if,  by  so  doing,  preference  is  given  to  the 
judgment-holder  over  creditors  holding  obligations  of  equal  or  prior 
dignity  to  the  bonds  which  were  the  basis  of  the  Judgment,  as  to  the 
facts  of  which  I  have  not  been  advised. 


December  6,  1941, — 041-670, 

ST.   LUCIE    COUNTy— AUTHORITY    TO    SELL  REPUNDINQ    BONDS 

QUESTION:  The  Board  of  County  Commissioners  of  St.  Lucie 
County  requests  the  Board  of  Administration  to  permit  Indian  River, 
Okeechobee  and  Martin  Counties  to  redeem,  at  par  and  interest,  any 
portion  of  their  road  and  bridge  refunding  bonds  dated  July  1,  1937, 
issued  for  the  purpose  of  passing  the  three  named  counties*  proportion 
of  road  bonded  indebtedness  originally  Incurred  by  St.  Lucie  County, 
the  bonds  sought  to  be  redeemed  being  now  held  by  the  parent  county. 
Is  the  Board  of  Administration  legally  authorized  to  sell  refunding  bonds 
of  the  three  junior  counties  to  their  respective  sinking  fund  accounts? 

To  Board  of  Administration: 

Inasmuch  as  the  bonds  in  question  are  held  in  the  sinking  fund  of 
St.  Lucie  County,  and  the  same  are  original  issues  of  the  three  junior 
counties,  although  called  refunding  bonds,  issued  for  the  purpose  of  pay- 
ing their  proportion  of  the  original  bonded  debt  of  St.  Lucie  County,  I 
am  of  the  opinion,  and  you  are  hereby  advised,  that  there  would  seem 
to  be  no  point  in  selling  these  bonds  to  the  sinking  fund  accounts  of 
the  three  counties  named,  but  that  the  proper  course  would  be  to  redeem 
the  same  for  cancellation,  or  so  much  thereof  as  sinking  fund  accounts 
will  permit,  having  due  regard,  of  course,  for  any  trther  outstanding 
bonded  indebtedness  under  your  supervision,  of  the  three  counties  named. 


February  18,  1942.— 042-88. 

ST.  LUCIE  COUNTY— SPECIAL  ROAD  AND  BRIDGE  DISTRICT  NO.  5 

BOND  NO.  231 

QUESTION:  Is  the  Board  of  Administration  authorized  to  pay  in- 
terest after  maturity  date  of  the  bond? 

To  Board  of  Administration: 

The  contract  provides  for  the  payment  of  Interest  only  according 
to  and  upon  presentation  of  interest  coupons,  and,  therefore,  payment 
of  any  additional  amount,  whether  of  interest  on  the  principal  or  upon 

interest,  is  unauthorized. 


October  15,  1941.— 041-580. 

WAKULLA    COm*fTY— APPORTIONMENT  OP    SINKING   PUND 

QUESTION:  May  the  Board  legally  spread  the  sinking  fund  ac- 
count of  Wakulla  County  over  a  period  of  five  years,  thereby  creating 
a  suiplus  which  would  be  available  for  Road  and- Bridge  District  Fund? 

To  Board  of  Administration: 

In  my  opinion,  the  Board  of  Administration  may  lawfully  comply 
with  the  request  in  an  exercise  of  the  discretion  vested  by  Chapter  20302, 
Acts  of  1941,  to  apply  and  apportion  to  the  sinking  fund  of  the  county 
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"the  annual  amount  which  the  Bosrd  may  determine  is  reasonably  neces- 
sary to  be  deposited  to  meet  maturities  of  said  participating  bonds." 

However,  I  suggest  that  before  any  such  adjustment  is  effected,  the 
Board  of  County  Commissioners  adopt  and  file  with  you  its  formal  reso- 
lution requesting  the  proposed  action  on  your  part  and  containing  a 
recital  of  the  circumstances  which  they  deem  sufBclent  to  justify  this 
request. 


June  17,   1942.— 042-298. 

WASHINGTON    COUNTY— BONpED    INDEBTEDNESS 

QUESTION:  All  the  bonded  indebtedness  of  Washington  County 
js  expected  to  be  retired  on  July  1,  1942.  In  connection  with  Chapter 
20516,  Acts  of  1941,  what  is  the  proper  procedure  to  be  followed  In  dis- 
tributing surplus  gasoline  tax  funds  to  Washington  County  after  pro- 
vision has  been  made  to  finally  retire  its  bonded  debt  on  July  1,  1942? 

To  Board  of  Administration: 

Chapter  20516,  Acts  of  1941,  became  a  law  May  29.  1941,  and  went 
into  effect  July  1,  1941.  It  contained  a  repealing  clause  and,  by  its  own 
terms,  expires  July  1,  1943.  All  other  Acts  of  the  Legislature  touching 
the  subject  matter  of  gasoline  taxes  and  their  distribution  were  enacted 
and  became  laws  prior  to  the  enactment  of  this  special  Act. 

As  I  construe  the  Act,  ail  funds  in  excess  of  the  county's  require- 
ments for  bonded  debt,  from  and  after  July  1,  1941,  should  have  been 
placed  to  the  credit  of  the  State  Road  Department  for  use  by  the  latter 
upon  State  roads  and  County  graded  and  drained  roads,  and  there  was 
no  such  thing  as  a  surplus  after  said  date.  The  same  will  be  true  of  all 
second  gas  tax  funds  accruing  to  the  county  after  provlsloD  has  been 
made  for  the  retirement  of  its  bonded  debt  and  until  July  1,  1943,  since 
the  Act  in  question  effects  no  changes  in  previous  statutes  or  Acts  of 
the  same  session  touching  the  distribution  of  such  funds  generally. 

Washington  County,  therefore,  has  no  surplus  and  wUl  have  none 
during  the  life  of  this  Act,  since  all  funds  accruing  to  it  from  the  second 
gas  tax  over  and  above  its  debt  requirement  are  required  to  be  made 
available  to  the  State  Road  Department,  the  language  of  the  statute 
in  that  respect  being  as  follows: 

"That  it  shall  be  the  duty  of  the  Board  of  County  Commissioners 
of  Washington  County,  and  all  other  officials,  either  of  the  State  or 
county,  to  make  such  funds  available  to  the  State  Road  Department 
Immediately  upon  their  accrual." 


December  7,  1942. — 042-549. 

BALANCES— IN  ACCOUNTS  WHERE  ALL  BONDED  DEBT  HAS  BEBH 

PAID— DISPOSITION 

QUESTION:  What  is  the  proper  disposition,  after  January  1,  1943, 
the  effective  date  of  Section  16  of  Article  IX  of  the  Constitution,  of  funds 
remaining  in  the  accoimt  of  a  bond  issue  which  has  been  fully  paid? 

To  Board  of  Administration  r 

If  the  taxing  unit  is  a  special  road  and  bridge  district,  or  other 
special  taxing  district,  ad  valorem  tax  funds  levied  to  pay  bonds  may 
properly  be  disposed  of  only  in  pursuance  of  valid  legislation.    If  levied 
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for  maintenance,  they  should  be  returned  to  the  county  for  the  account 
of  the  district,  if  the  roads  involved  are  being  maintained  by  the  ccmnty. 


August  18,  1942. — 042-401. 

BONDS — MERGED  IN  JUDGMENT— METHOD  OP  PAYMENT 

QUESTION:  What  is  the  proper  method  to  be  employed  in  making 
payment  of  actual  bonds  and  coupons  which  have  been  reduced  to  judg- 
ment, whether  the  Judgments  are  now  being  litigated  or  not? 

To  Board  of  Administration: 

I  have  heretofore  approved  the  payment  of  bonds  and  Interest 
coupons  merged  in  judgments  upon  presentation  of  the  original  obliga- 
tions and  pro  tanto  satisfaction  of  judgment,  and  now  am  aware  o£  no 
legal  obstacle  in  the  way  of  a  continuation  of  that  course. 

However,  in  the  cases  mentioned  by  you  as  pending  on  appeal  to 
the  United  States  Circuit  Court  of  Appeals,  the  perfecting  of  the  appeal 
with  supersedeas  had  the  effect  of  removing  the  entire  case  out  of  the 
jurisdiction  of  the  District  Court. 

My  information  is  that  an  ex  parte  order  has  been  entered  in  the 
District  Court  permitting  the  withdrawal  of  the  original  securities  and 
that  they  are  now  ready  for  presentation  to  you. 

In  view  of  the  status  of  these  cases,  I  have  verbally  stated  to  a  rep- 
resentative of  the  judgment -owners  that  I  would  require  an  authenti- 
cated copy  of  the  order  referred  to  for  the  Board's  files  as  a  condition 
precedent  to  my  approval  of  payment  and  to  my  entering  into  the  stipu- 
lations which  have  been  tendered  for  my  signature. 

When  the  court  order  permitting  withdrawal  of  the  securities,  duly 
authenticated,  is  exhibited  to  me,  I  shall  then  probably  be  able  to  enter 
into  the  proposed  stipulation,  whereupon  you  would,  in  my  judgment,  be 
authorized  to  pay  the  bonds  and  coupons  at  face  value  upon  presentation 
to  you  of  the  same,  toeether  with  satisfaction  of  judgment  to  the  extent 
of  such  payment. 

March  20,  1941.— 041-154. 

BONDS— PAYMENT  OP  INTEREST  AFTER  MATURITY 

QUESTION:  Is  the  Board  of  Administration  authorized,  upon  re- 
quest of  County  Commissioners,  to  pay  interest  on  bonds  after  maturity 
thereof? 

To  Board  of  Administration: 

There  is  no  legal  duty  on  the  Board  of  Administration  to  pay  interest 
on  bonds  after  maturity  of  the  principal,  where  neither  the  bond  itself 
nor  the  statute  under  which  it  was  issued,  contemplates  or  requires  the 
payment  of  any  contract  interest  rate  on  the  principal  of  the  bond  after 
maturity  until  such  principal  is  paid.  Whatever  right  to  recover  interest 
after  maturity  there  is  must  be  fomided  on  some  implied  UataiUty  that 
is  incident  to  the  existence  of  the  matured  and  unsatisfied  bond.  State 
ex  rel.  Davis  vs.  Lee,  et  al.,  156  So.  744. 

To  divert  money  will  be  to  deprive  others  of  payment,  as  the  ap- 
plicable interest  and  sinking  fund  exists  only  to  pay  principal  and  in- 
terest. One  creditor  must  not  be  given  what  belongs  to  another,  for 
that  would  be  robbing  Peter  to  pay  Paul.    Bondholders  have  a  vested 
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right,  and  to  pay  interest  after  maturity  would  give  certain  bonds  an 
enhanced  value  at  the  expense  of  other  bonds. 

It  Is  my  opinion  that  the  Board  of  Administration  may  not  legally 
disburse  funds  in  payment  of  interest  on  bonds  after  the  maturity  date 
thereof. 

All  opinions  in  conflict  with  this  are  expressly  revoked. 

March  15,  1941.— 041-139. 

BONDS— REDEMPTION-^PROCEDURE 

QtlBSTION:  Leon  County  S%  highway  bonds  dated  December  1, 
1915,  may  be  redeemed  ahead  of  maturity  at  any  Ave  year  period. 

(1)  Must  notice  of  the  Intention  to  redeem  be  given  to  the  bearer 

of  the  bond? 

(2)  Must  the  bonds  In  the  event  of  redemption,  be  redeemed  In 
their  consecutive  order? 

(3)  Is  the  Board  of  Administration  authorized  to  redeem,  under 
the  redemption  provision  in  the  bond,  in  the  absence  of  authorization 
from  the  Leon  County  Commissioners? 

To  Board  of  Administration: 

I  find  as  set  out  in  the  following  seven  numbered  paragraphs: 

(1)  That  under  date  of  December  I,  1915,  Leon  County  issued  5% 
Highway  Bonds,  the  denomination  of  each  of  said  bonds  being  $1000.00; 
the   total   issue  $200,000;    maturity    date   December    1.    1945,   the   bonds 

being  numbered  consecutively  from  1  to  200,  inclusive. 

(2)  The  bonds  provide  for  the  payment  of  interest  at  5%  per  an- 
num, payable  semi-annually  and  payment  of  principal  on  presentation 
and  surrender  of  the  corresponding  coupons  annexed  thereto  and  signed 
by  the  Chairman  and  Clerk  of  the  Board  of  County  Commissioners  to 
The  National  City  Bank  of  New  York. 

(3)  The  bonds  provide,  in  the  face  thereof,  and  the  resolution 
under  which  they  were  issued  that  the  County  of  Leon  reserved  the  right 
to  redeem  not  more  than  one-sixth  (ly'6)  of  the  entire  issue  of  said 
bonds  at  the  end  of  each  period  of  five  years  between  date  of  issue  and 
maturity  thereof. 

(4)  lliere  is  no  provision  in  the  bonds  nor  In  the  resolution  under 
which  they  were  issued  as  to: 

(a)  Notice  to  be  given  when  a  bond  is  redeemed;  or 

(b)  As  to  the  order  of  redemption  of  said  bonds — that  is.  whether 
the  bonds  be  redeemed  in  numerical  order  or  in  some  other  manner. 

(5)  Chapter  14486,  Acts  of  1929,  being  Section  2470  (1)  to  2470 
(23  inc.)  C,  G.  L..  Perm.  Supp.,  created  the  Board  of  Administration. 
Paragraph  5  of  said  chapter,  2470  (5)  C.  G.  L.,  Perm.  Supp.,  made  it  the 
duty  of  the  Clerk  of  the  Board  of  County  Commissioners  or  the  Clerk  of 
the  Circuit  Court  of  each  county  to  furnish  to  the  State  Comptroller  a 
complete  list  of  each  and  every  issue  of  county  bonds  for  road  or  road 
and  bridge  purposes,  and  bonds  of  special  road  and  bridge  districts  out- 
standing at  the  time  of  the  adoption  of  the  Act.  This  list  was  to  furnish, 
among  other  things,  the  dates  of  maturities  of  coupons  and  bonds.    The 
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Board  of  AdminLstratlon  record  of  Leon  County,  Florida,  6%  highway 
bands,  which  is  the  bond  issue  in  question,  apparently  was  set  up  from 
information  furnished  it  from  the  Clerk  of  the  Circuit  Court  of  Leon 
County  pursuant  to  said  provision,  to -wit:  Section  5  of  Chapter  14486, 
Acts  of  1929.  It  would  appear  that  the  Clerk  of  the  Circuit  CcTurt  of 
Leon  County,  in  furnishing  the  information  as  required  by  said  section, 
arbitrarily  scheduled  certain  bonds  as  maturing  December  1,  1930,  and 
certain  bonds  maturing  at  five  year  intervals  thereafter  until  the  last 
group  of  said  bonds  which  would  mature  December  1,  1945.  I  carmot 
And,  as  I  have  heretofore  stated,  any  authority  for  the  Clerk  to  arbitrar- 
ilp  select  certain  bonds  to  be  subject  to  redemption  on  certain  five  year 
intervals.  1!he  Clerk  committed  an  error  when  he  scheduled  certain 
bonds  as  having  a  maturity  date  when  said  date  was  other  than  Decem- 
ber 1,  1945.  This  schedule  of  maturities  was  then  set  up  by  the  Board  of 
Administration  which  was  as  follows: 

$2,000  due  December  1,  1930  (Bends  No.  135  and  136) 

27,000  due  December  1,  1935  <Bonds  No.  51  to  66  inc.  and  156  to  166 
incJ 

34.000  due  December  1,  1940  (Bonds  No.  67  to  83  inc.  and  167  to  182 

inc.> 

34,000  due  December  1,  1945  (Bonds  No.  84  to  100  inc.  and  183  to  200 
inc.) 

(6)  That  the  Exchange  National  Bank  of  Tampa  is  the  holder  of 
the  following  bonds  in  this  series,  to-wlt:     Bonds  No.  167  to  175  inc. 

(7)  That  under  date  of  November  15,  1940,  the  State  Treasurer 
forwarded  his  warrant  No.  C-3826  in  the  amount  of  $35,700  to  the  Na- 
tional City  Bank  of  New  York  to  redeem  Bonds  No.  67  to  83  inclusive, 
and  167  to  183  inclusive;  (which  included  the  bonds  of  the  Exchange 
National  Bank  of  Tampa).  I  understand  that  there  was  no  resoluuoxi 
C7f  the  Leon  County  Commissioners  authorizing  the  State  Treasurer  to 
so  issue  his  warrant  but  that  the  State  Treasurer  was  following  a  prac- 
tice of  the  past  ten  years  of  that  office. 

I  call  your  attention  to  what  our  Supreme  Court  said  in  connection 
with  Chapter  14486  in  the  case  of  State  ex  nel.  Gillespie  et  al  vs.  Carlton, 
103  Fla.  810;  138  So.  612. 

"The  duties  of  the  State  Board  of  Administration,  as  defined  by 
Chapter  14486,  Acts  of  1929,  are  principally  to  apply  the  county  and 
district  funds  under  their  control  to  the  interest  and  sinking  fund  ac- 
counts of  the  several  coimties  and  districts  of  the  State  which  have  out- 
standing county  road  and  district  bonds,  and  to  do  so  in  such  maimer 
that  all  the  available  funds  accruing  to  the  credit  of  the  several  counties 
and  districts  shall  be  applied  primarily  to  the  payment  of  the  principal 
and  interest  of  the  bonds  of  such  county  and  special  road  and  bridge 
districts  ..." 

The  court  further  says  in  the  above  case: 

"Chapter  14486,  Acts  of  1929,  is  for  the  benefit  al  the  taxpayers  and 
property  owners  of  the  State  of  Florida  by  providing  a  state  guardian- 
ship over  the  administration  of  the  fiscal  affairs  arising  in  connection 
w^th  county  road  and  bridge  district  bonds." 

and  the  court  says  further: 

"Chapter  14486,  Acts  of  1929,  is  sil«it  as  to  what  shall  be  done  by 
the  State  Board  of  Administration  where  funds  on  hand  prove  insuffl- 
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cient  to  pay  all  due  or  past  due  interest  and  principal  of  tmnds  under  Its 
control,  but  the  fact  of  creation  of  a  Board— a  collective  body  composed 
of  higti  State  officials— suggests  some  measure  of  discretion  on  its  part 
to  deal  with  the  practical  administration  of  the  law  in  cases  where  the 
statute  fixes  no  direction." 

It  Is  my  opinion  that  no  notice  need  be  given  to  the  present  bearer 
of  the  bond  and  that  it  is  discretionary  with  the  County  Commissioners 
as  to  the  order  of  the  redemption,  that  is,  whether  the  redemption  be 
in  numerical  order  or  in  an  arbitrary  order.  It  is  also  my  opinion  that 
when  the  statute  is  silent  on  the  authority  of  the  Board  of  Administra- 
tioo  to  do  or  not  to  do  a  particular  act  that  a  large  discretion  is  vested 
In  said  Board,  especially,  U  the  act  is  for  the  benefit  of  the  taxpayer: 
that  at  the  most,  the  act  of  the  Board  of  Administration  is  voidable 
only  and  could  be  ratified  by  the  County  Commissioners;  that  the  exer- 
cising of  the  option  of  redemption  by  1^  Board  of  Administration  was 
within  its  discretionary  power. 


December  X8,  1942.— fl42- 565. 

BONDS— PURCHASE— AUTHORITY  UNDER    SECTION    16,    ARTICUE 

IX   OP  CONSTITUTION 

QUESTION:     Assuming  that  there  is  a  (1,000  past  due  bond  out* 

steading  with  no  unpaid  coupons,  which  participates  in  the  distribution 
of  the  second  gasoline  tax,  will  the  Board  of  Administration  have  author- 
ity under  Section  16  of  Article  IX  of  the  Constitution  to  purchase  the 
bond  for  another  sinking  fund  account  at  a  price  not  to  exceed  $1,000 
for  the  bond,  plus  the  amount  of  interest  accrued  on  the  bond  at  the 
contract  rate  from  maturity  date  to  the  date  of  purchase? 

To  Board  of  Administration: 

On  January  1,  1943,  the  State  Board  of  Administration,  created  by 
Section  16  of  Article  IX  of  the  Constitution,  will  succeed  to  all  the  statu- 
tory powers  of  Boards  of  County  Commissioners  with  regard  to  bonds 
enUtled  to  participate  in  the  distribution  of  gasoline  tax  funds. 

Among  the  powers  possessed  by  Boards  of  County  CommLssioners 
under  the  statutes,  is  that  of  issuing  refunding  bonds  to  include  interest 
after  maturity.  See  State  vs.  Special  Road  and  Bridge  District  No.  3  oi 
Paim  Beach  County,  10  So.  2d  341. 

The  State  Board  of  Administration,  as  a  statutory  body,  was  with- 
out power  to  use  gasoline  tax  funds  to  pay  interest  after  maturity  era 
bonds  participating  in  gasoline  tax  distribution.  See  Holland,  Governor, 
et  al  vs.  State,  10  So.  2d  336. 

Section  16  of  Article  IX  of  the  Constitution  authorizes  the  Stat« 
Board  of  Administration,  in  addition  to  the  power  vested  by  the  statutes, 
in  the  matter  of  the  investment  of  sinlcing  funds,  "to  purchase  the  ma- 
tured or  maturing  bonds  participating  herein  .  .  .  provided  that  as  to 
matured  bonds,  the  value  thereof  as  an  investment,  shall  be  the  price 
paid  therefor,  which  shall  not  exceed  the  par  value  plus  accrued  inter- 
est." This  is  almost  the  exact  equivalent  of  the  langiiage  of  Chapter 
20946,  Acts  of   1941,  in  this  regard. 

Since  Boards  of  County  Commissioners  have  been  Judicially  deter- 
mined as  possessing  the  power  to  issue  refimding  bonds  to  include  In- 
terest after  maturity,  the  State  Board  of  Administration,  as  a  constitu- 
tional body  and  successor  to  Boards  of  County  Commissioners,  will  have 
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the  same  power,  although,  as  a  statutory  body,  it  could  not  use  gaso- 
line tax  funds  for  such  pfurpose. 

To  hold  that  the  State  Board  of  Administration  will  be  confkied 
to  the  process  of  issuing  refunding  bonds  to  cover  such  items,  is  to 
sacrifice  substance  for  form  and  places  too  narrow  a  construction  upon 
the  constitutional  body's  powers,  in  view  of  the  well  known  purpose  and 
intent  of  the  amendment  and  the  history  of  legislation  on  the  subject. 

The  practical  effect  of  such  a  construction  would  be  to  require  a 
distressed  unit  to  bear  the  expense  of  a  refunding  issue,  sometimes  in 
amounts  out  of  keeping  with  the  expense  involved,  and  rim  the  risk  of 
having  to  pay  a  high  rate  of  interest,  Instead  of  borrowing  from  its 
neighbcTTs  at  a  reasonable  and  definitely  determined  rate  of  interest — 
a  transaction  involving  a  few  book  entries  only. 

My  opinion,  therefore,  is  that  the  State  Board  of  Administration, 
as  a  constitutional  body,  may  lawfully  purchase,  with  the  funds  of  one 
taxing  unit,  the  matured  bonds  of  another  taxing  unit,  and  pay  therefor 
the  face  amount  of  the  bonds  so  purchased,  plus  interest  at  the  contract 
rate  to  date  of  purchase,  the  whole  investment  to  bear  interest  from 
date  of  purchase  until  redeemed  at  the  rate  of  3  per  cent  per  annum. 


April    10,    1942.— 042-182. 

BONDS— BEPTJNDINQ — PAYMENT  OF  ADVEBTISINO  COST  OP  BIDS 

QUESTION;  Is  the  Board  of  Administration  authorized  to  pay  the 
cost  of  advertising  bids  for  refunding  bonds  by  The  Bond  Buyer  out  of 
gasoline  funds  or  other  funds  under  the  control  of  the  Board? 

To  Board  of  Administration: 

This  advertising  bill  is  not  one  which  you  have  authority  to  pay 
out  of  gasoline  tax  funds,  or  other  funds  in  your  cmitrol,  unless  the 
same  is  earmarked  for  that   particular  purpose. 


January  25,  1941.— 041-16. 

BOND    OFFERINGS— PROCEDURE    IN    INVmNG    UNDER    KANNER 

ACT 

QUESTION;  What  procedure  should  the  Board  of  Administration 
follow  in  inviting  bond  offerings  pursuant  to  Chapter  15891,  Acts  of  1933, 
known  as  the  Kanner  Act? 

To  Board  of  Administration: 

Section  1  of  Chapter  15891,  Acts  of  1933,  which  amends  Section  14 
of  Chapter  14486,  Acts  of  1929,  states  in  Sub-section  (d)  as  follows: 

"The  State  Board  of  Administration  shall  give  due  notice  of  lis 
purpose  to  purchase  any  of  such  bonds  by  publication  of  such  notice, 
at  least  one  of  which  notices  shall  be  published  in  a  newspaper  regularly 
published   in  the  Coimty  where  such   bonds  were  issued." 

You  will  note  the  phrase  "at  least  cfne  of  which  notices."  It,  there- 
fore, appears  that  it  is  mandatory  on  the  part  of  the  Board  of  Admin- 
istration to  publish  one  notice  in  a  newspaper  regularly  published  in 
the  county  where  such  bonds  were  issued.  The  language,  however,  is 
not  restrictive,  and.  therefore,  if  necessary  to  best  effectuate  the  pur- 
poses of  this  Act,  the  Board  should  deem  it  advisable  to  publish  a  notice 
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in  the  Bond  Buyer,  and  mall  copies  of  the  notices  to  various  bond  deal- 
ers. We  believe  that  such  procedure  would  come  within  the  provisions 
of  our  statute. 


August   25,    1941.— 041-474. 

FUNDS— DELIVERY  TO  OTHER  THAN  DESIGNATED  PAYING  AGENT 

QUESTION:  The  Board  of  Oounty  Commissioiners  of  Brevard 
County  has  requested  the  Board  of  Administration  to  supply  Central 
Hanover  Bank  &  Trust  Company  of  New  York  City,  with  funds  to  pay 
interest  coupons  due  September  1,  1S41,  although  said  bank  Is  not  the 
designated  paying  agent  for  such  issue,  but  such  delivery  to  be  with  in- 
structions that  the  Central  Hanover  Bank  &  Trust  Company,  in  turn, 
deliver  the  funds  to  the  regularly  designated  paying  banks.  Has  the 
Board  of  Administration  the  authority  to  comply  with  the  request  of 
said  Board  of  County  Commissioners? 

To  Board  of  Administration: 

Inasmuch  as  the  object  to  be  attained  is  the  payment  of  the  bonds, 
it  Is,  in  my  opinion,  immaterial  as  to  the  channels  thrcTugh  which  that 
purpose  is  accomplished,  provided  no  additional  costs  accrue  by  reason  of 
the  additional  handling  of  the  funds  for  redemption. 


November  17.   1942.— 042-515. 

FUNDS— RECEIVED  TO  PAY  INTEREST  ON   ORIGINAL  BONDS   AT 
REFUNDING  RATE — DISPOSITION 

QUESTION:  On  June  23,  1939,  (p.  240  Attorney  General's  Biennial 
Report  1939-1940)  former  Attorney  General  Gibbs  interpreted  the  de- 
cision In  Cone  vs.  State,  ex  rel.  Massey  on  various  points  called  to  his 
attention,  and  under  that  part  of  the  interpretation  reading  "that  In- 
terest at  the  refunding  rate  can  be  made  available  to  the  holders  of 
original  interest  coupons,  upon  endorsement  of  the  coupons  with  the 
amount  paid  thereon,"  the  Board  of  Administration  has  set  aside  funds 
in  a  reserve  account  to  pay  interest  on  original  bonds  at  the  same  rat« 
of  interest  borne  by  the  refunding  bonds,  remitting  to  the  paying  bank 
accordingly. 

In  a  certain  reserve  account  set  up  upon  authority  of  Attorney  Gen- 
eral Olbbs"  interpretation,  there  is  a  large  sum  of  money  to  pay  coupons 
from  original  bonds,  but  no  such  coupons  have  been  presented  at  the 
refuhding  rate,  which  is  lower  than  the  original;  the  funds  are  idle  and 
are  of  no  benefit  to  the  holders  of  either  original  or  refunding  bonds, 
except  as  the  same  may  be  or  has  been  Impounded  under  court  order. 

Would  the  Board  of  Administration  be  authorized  to  return  the 
funds  to  the  regular  interest  and  sinking  fund  for  such  use  as  the  law 
directs? 

To  Board  of  Administration: 

I  do  not  interpret  Attorney  General  Gibbs'  opinion  as  holding  that 
it  is  the  duty  of  your  Board  to  set  up  a  reserve  account  to  pay  interest 
coupons  from  original  bonds  at  the  refunding  rate.  Quite  the  contrary. 
The  language  Quoted  by  you  clearly  means  that  you  may  pay  Interest 
on  original  tronds  at  the  refunding  rate,  but  it  does  not  mean  that  you 
are  prohibited  from  payment  at  the  original  rate  or  that  you  may  make 
funds  available  only  to  that  extent.  The  statement  with  regard  to  en- 
dorsement on  the  coupons  of  the  amount  paid  could  mean  nothing  more 
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than  that  the  holder  had  accepted  a  lesser  amount  for  his  coupon  and  to 
enable  you  to  make  the  correct  book  entry. 

You  will  note  that  in  an  earlier  part  of  the  opinion  Judge  Gibbs 
said  that  you  would  not  be  authorized  to  comply  with  a  resolution  of 
the  Board  oi  County  Commissioners  requesting  a  transfer  from  the 
K^anner  account  to  the  interest  and  sinking  fund  account  sufficient  to 
pay  interest  on  refunding  bonds,  his  reason  being  that  "Such  a  reso- 
lution makes  no  provision  for  the  interest  on  unrefunded  bonds." 

The  last  quoted  language  must  have  been  used  in  the  light  at  the 
rule  announced  in  the  Massey  case,  Cone  vs.  State,  ex  rel.  Massey.  137 
Pla.  417,  189  So.  44,  and  followed  in  State  vs.  Georgia  Bond  &  Mort- 
gage Company,  137  Fla.  412,  189  So.  47,  Cone  vs.  State,  ex  lel.  Davis, 
144  Fla.  138,  198  So.  691,  Cone  vs.  State,  ex  rel.  Carter,  144  Fla.  737. 
198  So.  692,  Cone  vs.  State,  ex  rel.  Woman's  Benefit  Assn.,  144  Fla. 
735,  198  So.  701,  Cone  vs.  State,  ex  rel.  Whitfield,  145  Fla.  384,  199  So. 
327.  Cone  vs.  State,  ex  rel.  Whitfield,  145  Pla,  379,  199  So.  329. 

All  of  the  cited  cases  plaiiUy  hold  that  there  can  be  no  discrimi- 
nation between  the  holders  of  original  bonds  and  the  holders  of  refund- 
ing bonds,  so  far  as  gasoline  taxes  are  concerned.  Another  line  ot  cases 
holds  that  ad  valorem  tax  funds,  levied  to  pay  refunding  bonds,  may 
not  be  used  to  pay  original  bonds,  but  that  the  remedy  of  the  holder 
of  the  original  bonds  is  to  compel  such  ad  valorem  levy  to  pay  his  bonds 
If  he  looks  to  that  source  for  payment. 

Such  being  the  law,  1  am  of  the  opinion  that  you  are  not  only  au- 
thorized, but  are  in  duty  bound  to  return  the  so-called  reserve  account 
funds  to  the  regular  interest  and  sinking  fimd  account,  to  be  used  to 
service  appropriate  bond  issues  without  preference  and  in  the  regular 
course,  and  such  is  my  recommendation,  based  upon  the  law  as  I  Ut- 
terpret  it. 


May  30,  1941.— 041-296. 

GASOLINE  TAX  FUNDS — ALLOCATION 

QUESTION:  What  is  the  interpretation  of  paragraph  (b)  of  Section 
1  of  Chapter  20302,  Laws  of  Florida.  Acts  of  1941? 

To  Board  of  Administration: 

Paragraph  <b>  of  Section  1  of  said  law  provides  as  follows: 

"In  arriving  at  the  amount  of  money  available  to  meet  the  require- 
ments of  interest  and  principal  or  sinking  funds  of  the  bonds  to  which 
Such  accounts  are  applicable,  respectively,  the  Board  of  Administration 
shall  first  apply  any  available  funds  in  the  Sinking  Fund  accounts,  ao 
far  as  may  be  necessary.  If  the  moneys  so  applied  are  not  sufficient 
for  said  purposes  in  any  county,  it  shall  then  apply  to  meet  such  re- 
qiUrements,  so  far  as  may  be  necessary,  any  money  to  the  credit  or  esti- 
mated to  be  available  for  the  credit  of  such  county  from  the  gas  or  other 
moneys  made  available  by  law  as  a  supplementary  source  of  revenue." 

This  section  means  that  whatever  funds  are  on  hand  now  may  be 
applied  to  payment  of  principal,  interest  and  sinking  fund  requirements; 
that  if  the  mcTney  which  is  so  applied  is  not  sufficient  to  meet  the  prin- 
cipal, interest  and  sinking  fund  requirements,  then  so  far  as  may  be 
necessary,  any  money  to  the  credit,  or  estimated  to  be  available  to  the 
credit,  of  any  county,  from  the  gas  tax  or  other  moneys  made  available 
by  law,  may  be  used  as  a  supplementary  source  of  revenue. 
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May  30,  1941.— 041-297. 

GASOLINE  TAX  FUNDS— DISTRIBUTION  TO  BOND  FUNDS 

QUESTION:  Gasoline  taxes  are  usually  collected  by  the  Comp- 
troller and  paid  to  the  Board  of  Administration  the  following  month 
after  the  taxes  are  collected;  that  Is,  the  tax  required  to  be  paid  under 
Chapter  15659,  Laws  of  Florida,  Acts  of  1931,  from  sales  made  during 
this  month,  will  probably  be  paid  to  the  Board  the  latter  part  of  June. 
After  the  Board  receives  the  gasoline  tax  funds  for  May,  1941,  how 
should  said  money  be  distributed, — shcTuld  It  be  distributed  pursuant  to 
the  provisions  of  Chapter  14486,  Laws  of  Florida,  Acts  of  1929,  or  pur- 
suant to  the  provisions  of  Chapter  20302.  Laws  of  Florida,  Acts  of  1941? 

To  Board  of  Administration: 

Chapter  20302.  Laws  of  Florida,  Acts  of  1941,  became  a  law  on  May 
13,  1941,  and  whatever  funds  were  received  subsequent  to  said  date 
should  be  distributed  pursuant  to  the  provlsitHis  of  said  law.  Whatever 
funds  were  received  by  you  for  that  period  of  time  prior  to  May  13.  1941, 
should  be  distributed  pursuant  to  the  provisions  of  Chapter  14486,  Laws 
of  Florida,  Acts  of  1929. 


June    17,    1942. — 042-297. 

GASOLINE  TAX  FUNDS— DISTRIBUTION  TO  BOND  ISSUES  WITHIN 

EACH  COUNTY 

QUESTION:     The  following   is  a  statement  of  principal,   Interrat, 
and  sinking  f imd  requirements  of  a  County  to  September  30,  1942 : 

Interest 

Countywide   R&B   $2,000 

Spl  RtB  Dist  No.  1 500 

Spl  R&B  Dist  No,  2 700 

Spl  RiB  Dist  No.   3... 300 


Sinking  Fd. 

Principal  Requirements 

Totai 

•2.500 

$4,500 

$1,500 

2,000 

1.000 

1.700 

1,500 

1.300 

$3,500  $2,500  $3,500  $9,500 

S<7me  of  the  interest  and  principal  matured  prior  to  the  current 
fiscal  year.  Based  on  our  interpretation  of  the  law.  assuming  that  there 
were  no  funds  on  hand  at  the  beginning  of  the  fiscal  year  and  that  the 
county  received  during  the  particular  fiscal  year  the  sum  of  $9,500  from 
the  second  gasoUne  tax,  we  would  have  first  distributed  enough  gasoline 
tax  to  each  subdivision  to  pay  the  interest  in  its  order  of  maturity,  then 
enough  to  pay  the  principEil  in  its  order  of  maturity,  and  the  balance  to 
each  subdivision  to  create  the  necessary  sinking  fund.  In  the  event  only 
suflBcient  funds  accumulated  with  which  to  pay  the  interest  first,  and 
then  the  principal,  and  an  insufficient  amount  to  create  ample  sinking 
funds,  it  is  the  policy  to  apportion  all  gasoline  tax  funds  over  and  alMve 
principal  and  interest  requirements  to  each  subdivision  in  proportion 
that  the  amount  of  the  sinking  fund  required  in  one  subdivision  bears 
to  the  total  sinldng  fund  required  for  all  subdivisions. 

In  some  counties  that  remit  considerable  ad  valorem  taxes  to  this 
office  for  interest  and  sinking  fund  purposes,  of  specific  bond  issues, 
since  it  is  impossible  to  determine  with  any  degree  of  accuracy  the 
amounts  which  may  be  so  remitted,  we  put  all  gasoline  tax  funds  of  such 
counties  in  a  consolidated  account  for  the  benefit  ut  all  issues,  and  from 
this  consolidated  account  transfer  the  necessary  amounts  to  the  issues 
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needing  same  to  meet  the  requirements  for  interest,  principal  and  sink- 
ing funds. 

Are  the  two  above  methods  of  distributing  gas  tax  funds  in  accord- 
ance with  the  intention  erf  the  legislature  at  the  time  of  the  enactment 
of  Chapter  20302,  Acts  of  1941? 

To  Board  of  Administration: 

Your  interpretation  of  the  law  governing  allocation  and  apportion- 
ment of  gasoline  tax  funcJs  among  subdivisions,  as  Indicated  above  and 
as  illustrated  by  the  example  set  out,  and  in  which  only  gasoline  tax 
funds  are  involved,  is,  In  my  opinion,  correct. 

Whatever  difference  of  opinion  on  this  point  exists  is  due,  I  feel, 
to  a  failure  to  distingvdsh  between  credits  and  apportionment:  credits 
being  based  upon  county  area,  county  papulation  and  contributions  by 
the  county  and  the  special  road  and  bridge  districts  therein  toward 
the  State  road  system,  and  apportionment  upon  annual  requirements 
for  principal,  Interest  and  sinking  funds  of  the  several  subdivisions,  of 
which  the  county  is  one.  For  the  establishment  of  credits  the  county 
and  special  road  and  bridge  districts  therein  are  treated  as  a  unit,  and 
for  apportionment  each  subdivision  as  a  unit  according  to  its  require- 
ments. 

Further  llltistrating  from  your  example,  gasoline  taxes  only  being 
Involved,  a  lack  of  funds  to  meet  all  requirements  necessarily  produces  a 
proportionate  default  in  all.  Just  how  the  Board  of  Administration  uses 
available  funds  in  the  event  they  are  less  than  required  to  meet  all  re- 
quirements, whether  to  pay  interest  flrat  and  then  principal,  is  a  matter 
of  discretion,  subject,  of  course,  to  the  rights  of  priority  as  between 
creditors. 

What  has  been  said  above  as  to  the  method  of  apportionment  to 
meet  annual  requirements  applies,  of  course,  to  transfers  to  interest  and 
sinking  fund  accounts,  except  that  the  law  clothes  the  Board  of  Admin- 
istration with  the  power  to  determine  what  is  reasonably  necessary  to 
be  deposited  In  such  funds  to  meet  annual  requirements:  but  in  the 
case  of  a  deficiency,  the  available  funds  must  be  apportioned  in  the  same 
ra.tio,  i.e.,  in  the  proportion  that  the  requirements  of  one  subdivision 
bears  to  the  total  of  aU  subdivisions. 


July  10,  1942.— 042-344. 

GASOLINE   TAX    FUNDS— PAYMENTS   OP  TAX    ASSESSORS'    COM- 
SIONS  FOR  ASSESSING   TAXES  FOR  ROAD  AND  BRnx3E   BONDS 

QUESTION:  What  authority  has  the  Board  of  Administration  to 
use  gasoline  tax  funds  to  pay  conmiissions  of  Tax  Assessors  for  assessing 
taxes  levied  for  the  purpose  of  servicing  road  and  bridge  bond  indebted- 
ness participating  in  gasoline  tax  distribution? 

To  Board  of  Administration: 

I  interpret  Section  183.65  Florida  Statutes  1941  (Sections  1  and  lA 
of  Chapter  20,936,  Acts  of  1941)  to  mean,  and  you  are  now  advised,  that 
commissions  of  Tax  Assessors  for  assessing  county  wide  taxes,  whether 
special  or  not,  as  distinguished  from  special  tax  school  district  and 
special  road  and  bridge  district  taxes,  are  payable  out  of  the  general 
revenue  fund  of  the  county; 
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That  conrniissions  for  assessing  special  tax  school  district  taxes 
are  parabie  by  the  county  Boards  of  Public  Instruction  out  of  the  re- 
spective district  funds,  and 

That  commissions  for  assessing  special  road  and  bridge  district  taxes 
levied  to  service  the  district's  bonds  participating  in  gasoline  tax  dis- 
tribution are  payable  by  your  Board  out  of  the  proceeds  of  such  levy 
deposited  with  you. 

The  conclusion  necessarily  follows  that  gasoline  tax  fund^  may  not 
be  used  for  any  such  purpose,  but  are  applicable  only  to  the  payment 
of  original  or  refunding  bonds,  or  the  purchase  thereof  under  the  so- 
called  Kanner  Act. 


December  2,   1942. — 042-542. 

KANNER  BILL-STATUS 

QUESTION:  What  is  the  status  of  Chapter  15891,  Acts  ol  1933,  now 
Section  1  of  Chapter  20302,  Acts  of  1941  (Kanner  Bill)  after  January  l. 
1943,  the  effective  date  of  Section  16  of  Article  IX  of  the  Constitution, 
adopted  November  3,  1942? 

To  Board  of  AdviinistratUm: 

The  original  Kanner  Bill  was  amended  in  1939  by  Chapter  19279. 
and  new  aiqiears  as  Section  1  of  Chapter  20302,  Acts  of  1941. 

The  following  language  of  the  amendment: 

"Said  board  shall  have  .  .  .  control  and  supervision  of  the  proceeds 
of  said  two  (2<)  cents  of  said  taxes  and  all  moneys  and  other  assets 
which  on  the  effective  date  of  this  amendment  are  applicable  or  may 
become  applicable  to  the  bonds  .  .  ." 

has  the  effect,  in  my  opinion,  of  repealing  the  statute  named,  so  that 
any  funds  In  the  hands  of  the  State  Board  of  Administration  on  January 
1,  1943,  and  held  to  the  credit  of  any  county  or  special  road  and 
bridge  district,  in  its  so-called  Kanner  account,  pass  to  the  control 
of  the  State  Board  of  Administration,  as  do  moneys  in  the  Interest 
and  sinking  fund  accounts,  such  Kanner  account  funds  being  applicable, 
under  said  statute,  to  the  bonds  of  the  respective  counties  and  special 
road  and  bridge  districts,  but  actually  applied  by  a  process  different 
from  that  by  which  the  Board  of  Administration  applies  interest  and 
sinking  funds. 


J\me  2,  1941.— 041-304. 

LEGAL  CALL^^UFFICIENCY 

QUESTION:  Does  the  failure  to  have  on  deposit  with  the  paying 
bank  sufficient  money  to  pay  bonds  called  on  the  date  of  call,  render  the 
call  legally  insufficient? 

To  Board  of  Administration: 

In  order  to  render  a  call  legally  sufficient,  the  bonds  must  fc>e  called 
In  accordance  with  the  bond  contract,  and  there  must  be  available  at 
the  laying  bank,  on  the  date  designated  in  the  bonds,  a  sufficient  amount 
01  money  to  retire  the  bonds. 
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April  10,  1942. — 042-187. 

PAYING  AGEINTS— PAYMENT  OP  FEES 

QUESTION;      Where   refunding    bonds    were   issued   and   the   same 

were  handled  by  a  fiscal  agent  who  undertook  to  bear  certain  expenses 
in  connection  therewith,  and  where  the  bonds  were  sold  at  a  discount, 
in  an  amount  less  than  the  original  debt,  and  the  deficit  was  made  up 
either  by  the  county  or  Its  agent  and  the  only  payment  by  the  Board  of 
Administration  was  the  accrued  interest  to  date  of  redemption  or  ex- 
change, if  certain  ad  valorem  funds  have  been  placed  In  the  Interest 
and  sinking  fund  of  the  aforementioned  county.  Is  the  Board  of  Admin- 
istration authorized  to  pay  therefrom  the  fees  of  the  fiscal  agent? 

To  Board  of  Administration: 

You  are  nrt  authorized  to  pay  therefrom  the  fees  mentioned  except 
to  the  extent  in  proportion  to  the  amount  actually  furnished  by  you  to 
complete  the  program. 


April  25,  1941.— 041-223. 

PAYING    AGENTS—PAYMENT   OP    HANDLING   CHARGES 

QUESTION:  Should  the  Board  of  Administration  pay  handling 
charges  of  paying  banks  assessed  at  the  usual  rate  of  1/10  of  1  per  cent 
en  principal  payments  and  1  -4  of  1  per  cent  on  payment  of  interest 
coupons? 

To  Board  of  Administration: 

The  primary  duty  of  the  Board  of  Administration  is  to  transmit 
available  funds  to  the  paying  agent  prior  to  the  maturity  date  of  the 
bonds  and  interest  coupons.  Payment  of  expenses  such  as  these  handling 
charges  of  the  paying  banks,  is  essential  in  order  for  the  Board  of  Ad- 
ministration to  carry  out  this  primary  duty.  This  expense  Is  an  incident 
to  the  readjustment  of  the  bonded  Indebtedness,  and  the  funds  with 
which  to  pay  such  an  expense  must  of  necessity  come  from  the  Identical 
source  from  which  are  to  come  the  funds  to  discharge  the  debt  itself. 

In  certain  cases  where  there  has  been  a  refunding  of  the  bonded 
indebtedness  of  certain  counties  or  districts,  the  fiscal  agent  who  is 
handling  the  refunding,  frequently  agrees  at  its  sole  expense  and  cost, 
to  pay  all  costs  incurred  in  connection  with  the  refunding  of  any  district 
or  county  bonds.  In  such  a  case,  the  payment  of  these  handling  charges 
by  the  paying  bank  should  be  made  by  the  fiscal  agent. 

It  is  my  opinion  that  the  Board  of  Administration  would  be  legally 
authorized  to  use  interest  and  sinking  funds  of  the  applicable  taxing 
units  in  paying  the  handling  charges  of  the  paying  banks,  unless  the 
particular  district  or  county  had  contracted  with  some  fiscal  agent  who 
had  agreed,  in  such  contract,  to  pay  all  expenses  and  costs  in  connection 
with  a  refunding.  In  such  case,  the  Board  of  Administration  would  not 
be  authorized  to  pay  the  handling  charges. 


July  24.  1942.— 042-370. 

PREFERENCE— BETTWEEN   ORIGINAL  AND  REFUNDING  BONDS 
STATE,  EX  REL.  LECO  PROPERTIES,  INC.,  VS.  BOARD  OP 

ADMINISTRATION 

QUESTION;  Has  a  county  authority  to  prescribe  a  lower  rate  of 
interest  on  bonds  or  to  limit  funds  available  for  payment  of  coupons  to 
payment  of  interest  on  refunding  bonds  alone? 
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To  Board  of  AdminiatratUm: 

The  writ  in  the  above  entitled  cause  has  Just  been  delivered  to  this 
office,  together  with  your  statement  of  funds  potentially  available  to  pay 
the  coupons  involved. 

I  am  of  the  opinion  that  the  coupons  upon  which  the  alternative 
writ  is  based  should  be  paid  out  of  the  funds  which  you  show  to  have 
been  reserved  to  pay  interest  on  original  bonds,  but  at  the  refunding 
rate.  The  county  was  without  power  to  prescribe  a  lower  rate  of  interest 
on  the  old  bonds  or  to  limit  the  use  of  such  funds  to  the  payment  of 
interest  on  refunding  bonds  alone.  I  am  assuming  that  the  $3.&68.92  In 
the  "Reserved  Account"  is  not  earmarked  in  Its  origin,  as  perhaps  the 
smaller  amount,  $999.83,  may  be. 

Such  being  my  view,  I  suggest  that  the  Board  of  Administration 
tender  payment  out  of  the  so-called  "Reserved  Account,"  thereby  obviat- 
ing the  necessity  of  fUing  a  Return  to  the  Writ  on  August  7th  next. 


April  17,  1941.— 041-201. 

BEFDNDING   EXPENSES— PAYMENT 

QUESTION:  The  Board  of  Administration  has  been  furnished  with 
a  certified  copy  of  resolution  adopted  by  the  Board  of  County  Commis- 
sioners of  Pinellas  County,  dated  April  12,  1941,  which  resolution  is  sup- 
plemental to  and  in  connection  with  original  resolution  adopted  by  said 
Board,  authorizing  the  issuance  of  refunding  bonds  dated  April  1.  1940. 
December  1,  1939,  and  October  1,  1939,  covering  an  agreement  of  said 
Board  to  pay  the  expenses  Incident  to  the  refunding  of  certain  Special 
Road  and  Bridge  District  and  Countywide  refunding  bonds  of  Pinellas 
County.  The  resolution  authorizes  the  Board  of  Administration  to  pay 
refunding  expenses  from  applicable  interest  and  sinking  funds,  it  appear- 
ing from  the  resolution  that  a  levy  was  made  and  collected  for  the  spe- 
cific purpose  of  paying  the  refunding  expenses.  It  further  appears  that 
the  Board  of  County  Commissioners  of  Pinellas  County  Inadvertently 
omitted  to  specifically  set  forth  the  proportion  of  the  tax  levied  for  the 
purpose  of  paying  the  refunding  expense,  and,  therefore,  they  submitted 
this  .resolution  to  speak  the  truth  concerning  the  agreement  of  said  Board 
to  pay  the  refunding  expense  from  the  special  tax  levy  collected  and 
placed  in  the  Interest  and  sinking  fund  account.  Upon  the  amended 
resolution,  is  the  Board  of  Administration  authorized  to  pay,  from  the 
applicable  interest  and  sinking  fund  account,  the  refunding  expenses? 

To  Board  of  AdministratUm : 

The  Supreme  Court  of  Florida  has  declared  in  the  case  of  Tavior  vs. 
WiUiams.  135  So.  184,  that  refunding  expenses  may  not  be  paid,  directly 
or  indirectly,  from  the  interest  and  sinking  fund  account.  However,  the 
Supreme  Court  states: 

Text  168: 

"If  the  resolution  authorizing  the  issuance  of  the  bonds  Involved  .  .  . 
had  provided  among  other  things  for  the  levy  of  a  tax  to  produce  a  fund 
sufficient  to  create  an  adequate  sinking  fund  to  retire  the  bonds  at  ma- 
turity or  on  call,  and  to  pay  the  Interest  as  the  same  should  become  due 
and  payable,  and  vnth  which  to  pay  the  expense  incident  to  the  consum- 
mation of  the  refunding  plan,  we  apprehend  that  such  a  resolution  would 
have  been  held  valid  and  the  funds  derived  from  the  levy  and  collection 
of  such  tax  available  to  be  used  for  the  purposes  named  in  the  resolution." 
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It  appears  from  the  resolution  of  the  Board  of  County  Commission- 
ers dated  April  12,  1941,  that  the  Board  of  County  Cimmissioners  of 
Pinellas  County  had  actually  levied  a  special  tax  lor  the  purpose  of  pro- 
ducing a  fund  sufScient  to  create  an  adequate  sum  to  pay  the  refunding 
expenses;  that  It  was  only  through  inadvertence  that  they  omitted  to  in- 
corporate this  statement  in  the  original  resolution  authorizing  the  issu- 
ance of  the  refunding  bonds.  Where  it  appears  in  truth  and  fact  that 
the  Board  of  County  Commissioners  had  made  a  special  levy  which  is  in 
an  amount  sufficient  to  pay  the  refunding  expenses,  then  even  though 
the  Board  of  County  Commissioners  had  omitted  to  incorporate  such  a 
provision  in  the  original  resolution,  they  could  subsequently  amend  the 
original  resolution  nunc  pro  tunc  to  make  payment  from  the  fund  levied, 
assessed  and  collected  for  that  purpose,  I  can  readily  determine  that 
this  expense  could  not  be  paid  from  the  Interest  and  sinking  fund  levied 
solely  to  pay  the  principal  and  interest  of  the  refunded  bonds.  How- 
ever, a  special  tax  for  the  payment  of  expenses  may  be  so  applied. 

It  is  recognized  as  a  matter  of  common  Icncfwledge  that  where  a 
county  finds  it  advisable  to  refund  its  bonded  Indebtedness,  it  may 
be  necessary  to  employ  a  fiscal  agent  for  such  a  purpose,  because  (1) 
the  taxing  unit  is  usually  without  facilities  to  locate  the  bondholders 
and  bring  them  to  a  frame  of  mind  to  surrender  their  bonds  for  bonds 
bearing  less  interest  and  having  a  less  favorable  maturity,  (2)  is  without 
facilities  to  bring  the  bonds  into  one  central  control,  and  (3)  Is  without 
the  available  funds  with  which  to  pay  the  preliminary  expense  incident 
to  the  attempted  issuance  of  said  refunding  bonds.  The  expense  being 
an  incident  to  a  readjustment  of  the  debt  evidenced  by  the  original  bonds, 
and  to  be  evidenced  by  the  refunding  bonds,  it  is  just  and  equitable  and 
logically  legal  that  the  funds  with  which  to  pay  such  expense  should 
come  from  the  identical  source  from  which  is  to  come  the  funds  to  dis- 
charge the  debt  and  the  interest  as  it  accrues  on  the  debt.  That  is  ac- 
complished by  levying  and  collecting  a  special  debt  service  tax.  This 
was  performed  by  the  Board  of  County  Commissioners  of  Pinellas  County, 
and  the  proceeds  of  the  tax  was  placed  in  the  applicable  interest  and 
sinking  fund  account. 

It  is,  therefore,  my  opinion  that  the  resolution  passed  by  the  Board 
of  County  Commissioners  of  Pinellas  County,  dated  April  12,  1941,  amends 
the  original  resolution  authorizing  the  issuance  of  the  refunding  bonds 
nunc  pro  tunc,  to  speak  the  truth  concerning  the  agreement  of  the 
Board  of  County  Commissioners  to  pay  the  refunding  expense  incident 
to  the  consummation  of  the  refunding  plan.  That  said  resoluticm  is 
sufficient,  and  the  Board  of  Administration  is  authorized  to  pay,  from 
the  applicable  interest  and  sinking  fund  accounts,  the  refunding  expenses. 


October  15,  1941.— 041-579. 

SINKING  FUNDS — INVESTMENT  IN  DEFENSE  SAVINGS  BONDS 

QUESTIOS:  May  the  Board  purchase  Defense  Savings  Bonds  for 
County  Sinking  Fund?    What  form  of  registration  should  be  used? 

To  Board  of  Administration: 

In  my  opinion  the  Board  of  Administration  has  full  authority  to 
make  this  investment  under  Chapter  20302,  Acts  of  1941. 

Inasmuch  as  Section  17  of  Chapter  14486,  Acts  of  1929,  as  amended 
by  Section  2  of  Chapter  20302,  Acts  of  1941,  contains  the  following  lan- 
guage "The  Board  of  Administration  may  invest  any  sinking  funds  .  .  . 
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in  the  hsncb  of  the  State  Treasurer  as  County  Treasurer  ex-ofBclo  .  .  .," 
the  following  form  of  registration  would  be  apprt^riate: 

"J.  Edwin  Larson,  State  Treasurer,  as  County  Treasurer  ex -officio. 

Trustee  of  Sinking  Fund  for  Bondholders  of  „ County   (or 

Special  Road  and  Bridge  District  No of  County*. 

Authority:  Chapter  20302,  Laws  of  Florida.  Acts  of  1941." 


July  16,  1942.— 042-356. 

SINKING    FUNDS— INVESTMENT    IN    UNITED    STATES    BONDS 

QUESTION:  What  is  the  proper  form  of  registration  certificate 
to  be  used  by  the  Board  of  Administration  in  the  investment  of  interest 
and  sinking  funds  in  United  States  Bonds? 

To  Board  of  AdminUtration : 

Honorable  John  L.  Pahs,  Collector  of  Internal  Revenue  for  Florida, 
advised  the  Attorney  General,  under  date  of  the  15th  instant,  to  the 
effect  that  the  United  States  Treasury  Department  has  agreed  to  the 
Attorney  General's  suggestion  as  to  the  form  of  registration  certificate 
to  be  used  in  the  investment  by  the  Board  of  Administration  of  interest 
and  sinking  funds  in  United  States  bends,  series  F  and  G,  and  has  fur- 
nished the  Attorney  General  with  a  copy  of  a  letter  to  him  from  the 
Under  Secretary  of  the  Treasury  under  date  of  the  13th  Instant,  setting 
out  what  will  be  acceptable  in  the  way  of  registration. 

In  pursuance,  therefore,  of  what  appears  to  be  full  agreement  in 
this  regard,  I  have  drawn  and  submit  below  a  complete  form  containing, 
in  somewhat  further  detail,  substantially  the  same  language  suggested 
by  the  Treasury  Department: 

"State  BoBxd  of  Administration  of  the  State  of  Florida,  in  trust  for 
the  bondholders  of  County  (Special  Road  and  Bridge  Dis- 
trict No ,  of County)  bonds  under  Chapter  20302, 

Laws  of  Florida,  Acts  of  1941." 

The  foregoing  form  is  applicable  to  investments  made  before  July  29. 
1942,  the  effective  date  of  the  "Plorida  Statutes,  1941."  After  that  date 
the  language  "Chapter  20302.  Laws  of  Florida,  Acts  of  1941"  should  be 
replaced  by  the  following:  "Section  34417,  Florida  Statutes,  1941," 


June  2,  1941—041-301. 

"  SURPLUS"— DEFINTITON 

QUESTION:  What  is  the  definition  of  "surplus"  as  used  in  Chapter 
20302,  Laws  of  Florida,  Acts  of  1941. 

To  Board  of  Administration: 

Paragraph  (h)  of  Section  1  of  Chapter  20302,  I^ws  of  Florida,  Acts 
of  1941,  which  law  is  an  amendment  to  the  Board  of  Administration  Act, 
and  in  particular  Section  14  thereof,  provides  as  follows: 

"Any  surplus,  except  Sinking  Fund  Accounts,  remaining  to  the  credit 
of  any  county  after  such  application  of  Second  Gas  Tax  and  other  funds 
as  is  provided  in  sub-sections  (c)  or  (d>,  (e),  (f)  and  <g)  shall  annually 
be  declared  a  surplus  and  as  such  shall  be  subject  to  the  following  dls- 
poeltion:  .  .  ." 
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It  is  to  be  noted  that  this  section  states:  "Any  surplus,  except  Sink- 
ing Fund  Accounts."  A  sinking  fund  account  is  a  fund  arising  from  the 
payment  of  particular  taxes,  incomes,  or  duties,  which  is  appropriated  to- 
wards the  payment  of  the  interest  due  on  a  public  loan  and  for  the 
gradual  retirement  of  the  principal.  Paragraph  (h)  further  states  that 
the  surplus  shall  be  annually  declared.  This  must  lead  to  the  conclusion 
that  the  sinking  fund  necessities  must  be  based  upon  the  annual  require- 
ments, which  shall  include  a  sufficient  amount  in  reserve  for  a  year's 
piroportionate  share  of  principal  retirement. 

Paragraph  (h)  refers  to  the  provisions  of  sub-section  fc)  of  this 
law.    It  is  stated  in  sub-section  (c)  of  Section  l  as  follows: 

"In  so  applying  moneys  credited  to  each  county,  except  Sinking 
Fund  Accounts,  there  shall  be  apportioned  to  each  subdivision  (whether 
the  coimty  itself  or  road  and  bridge  districts,  or  other  taxing  districts 
therein)  such  proportion  of  the  moneys  as  the  amount  required  to  meet 
current  annual  principal  maturities  and  interest  in  each  subdivision 
bears  to  the  total  current  annual  principal  maturities  and  interest  re- 
quirements for  all  such  subdivisions. 

"After  application  of  Gas  Tax  and  other  funds  to  meet  current 
annual  principal  maturities  and  interest  for  the  fiscal  year,  there  shall 
be  apportioned  and  applied  to  the  Sinking  Fund  Account  of  each  par- 
ticipating subdivision  of  the  county,  including  the  county  Itself,  to  the 
extent  that  such  funds  are  available,  the  annual  amount  which  by  the 
terms  of  the  participating  bonds,  is  required  to  be  deposited  in  such 
Sinking  Fund  Account,  and /or  which  would  otherwise  be  required  to  be 
raised  for  such  purpose  by  ad  valorem  levy  within  such  county  and  sub- 
divisions thereof,  or  the  annual  amount  which  the  Board  may  determine 
is  reasonably  necessary  to  be  deposited  to  meet  maturities  of  said  par- 
ticipating bonds.  If  such  funds  are  not  sufficient  to  meet  annual  require- 
ments of  sinking  fund  deposits  in  all  participating  subdivisions,  the 
amount  which  is  available  shall  be  apportitwied  between  them  in  ratio 
that  the  amount  required  in  one  subdivision  bears  to  the  total  required 
for  all  subdivisions." 

To  further  illustrate  this  point,  I  cite  the  following  as  an  example: 
X  County  is  divided  into  three  districts,  restrict  No,  1  has  an  outstand- 
ing bond  issue  in  the  principal  sum  of  $100,000.00;  District  No.  2  has  an 
outstanding  bond  issue  in  the  principal  sum  of  $200,000.00;  District  No.  3 
has  an  outstandmg  bond  Issue  in  the  principal  sum  of  $400,000.00.  Each 
of  these  issues  is  payable  in  ten  years.  The  interest  payments  on  these 
issues  amount  to,  respectively,  $4,000.00,  $8,000.00  and  $1S,000.00,  or  a 
total  of  $28,000.00.  The  annual  sinking  fund  requirements  would  be  10 
per  cent  of  the  $700,000.00  total  bond  issue,  or  $70,000.00  per  year.  This 
makes  an  annual  requirement  of  $28,000.00  for  interest  and  $70,000.00 
for  principal,  to  be  set  aside  in  a  reserve  account  for  the  retirement  of 
the  bonds,  or  a  total  of  $98,000.00.  In  the  event  X  County  was  to  receive 
$100,000.00  Gasoline  money,  then  there  would  be  an  annual  surplus  in  X 
County  of  $2,000.00  per  year. 

CURRENT  ANNUAL  REQUIREMENTS 

Issue  Interest  4% 

District   No.   1 $100,000.00  $4,000.00 

IMstrict   No.  2 200,000.00  8.000.00 

District  No.   3 „ 400,000.00  16.000.00 


$700,000.00  $28,000.00 
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10  Year  Bokds 

Annual  Sinking  Fund  Requirements 70,000.00 


Total  Interest  and  Sinking  Fund  ReQuirements  annually $98,000.00 


Gasoline  money  received  , m——-  $100,000.00 

Total  Interest  and  Sinking  Fund  Requirements ^..„.„.,       98.000.00 


Annual    .surplus    ........i............ $     2,000.00 

We  are  advised  that  it  was  the  intention  of  the  Legislature,  by  the 
use  cT  the  word  "annual"  throughout  the  provisions  of  this  law.  that  the 
surplus  was  to  be  distributed  annually  and  the  sinking  fund  requirements 
of  the  various  counties,  road  or  bridge  districts,  were  to  be  determined 
upon  the  annual  requirements  of  such  counties,  road  or  bridge  districts. 

It  is,  therefore,  my  opinion  that  "surplus"  as  used  in  this  law.  means 
the  excess  over  and  above  current  annual  interest,  principal  and  sinking 
fund  requirements. 


December  7,  1942.— 042-548. 

TRANSFERS — FUNDS  FROM  UNITS  WHOSE  DEBTS  ARE  PAID 

QUESTION:  After  January  1,  1943,  the  effective  date  of  Section  16 
of  Article  IX  of  the  Constitution,  will  the  State  Board  of  Administrktiwi 
have  authority  to  transfer  funds  levifcd  for  the  purpose  of  paying  a  judg- 
ment on  specific  bonds  and  coupons  to  the  interest  and  sinking  fund 
account  of  the  same  taxing  unit  when  the  funds  in  the  special  levy  ac- 
count are  no  longer  needed  for  the  original  purpose,  and  there  is  still  an 
existing  debt  In  that  taxing  unit? 

To  Board  of  Administratioii: 

Special  road  and  bridge  districts  have  authority  to  levy  taxes  for 
but  two  purposes,  viz:  to  pay  bonds  and  interest  and  fCTr  maintenance  of 
the  roads  for  which  the  bonds  were  issued.  Taxes  raised  for  specific 
purposes  may  be  used  for  no  other  purpose,  strictly  speaking,  but  as 
previously  advised,  I  am  of  the  opinion  that  funds  created  by  a  taxing 
unit  in  excess  of  the  specific  purposes  for  which  levied  would,  at  the 
instance  of  a  creditor  in  a  proper  proceeding,  be  subjected  to  a  debt  of 
like  nature,  but  to  no  other  purpose,  and  that,  therefore,  the  application 
of  such  excess  funds  to  a  like  purpose  of  the  district,  would  not  only  be 
equitable  and  just,  but  of  benefit  to  the  same  taxable  property,  and 
within  the  power  of  the  State  Board  of  Administration  after  January  1, 
1943,  in  the  discharge  of  its  duties  as  successor  to  the  respective  Boards 
of  County  Commissioners  with  regard  to  such  obligations. 


CHAPTER  XX 
CONSERVATION,  ARCHEOLOGY  AND  GEOLOGY 

*  GAME  AND  FRESH  WATER  FISH 

Ma;  22,  1941.-041-281. 

ALLIGATORS— SAIJ:— SHIPMENT 

QUESTION:  A  dealer  in  alligatoi^  located  in  Broward  Coimty  ac- 
cepts a  deposit  for  an  aUlsator;  the  alUgator  is  shipped  into  Broward 
County  from  Louisiana;  the  dealer  in  turn  ships  the  alligator  to  the 
buyer.  Are  svk^  transactions  prohibited  by  Chapter  19706,  Special  Acts 
of  1939? 

To  Hon.  I,  N,  Kennedy,  Executive  Secretary,  Game  and 
Fresh  Water  Fish  Commission  : 

Chapter  19708,  Special  Acts  of  1939,  is  entitled  "An  Act  to  prohibit 
In  Broward  County,  Florida,  the  capture,  injury  or  tilling  of  alligators,  the 
sale,  transporting  and  transporting  for  sale  of  alligators,  alligator  skins, 
alligator  teeth  or  alligator  eggs,  and  providing  the  penalty  for  violation 
of  such  Act,  and  providing  for  the  repeal  of  all  laws  in  conflict  herewith, 
and  Tor  the  effective  date  of  tliis  Act." 

• 

Section  2  of  said  Act  provides:  "It  shall  be  unlawful  for  any  person  to 
offer  for  sale,  sell,  transport  or  transport  for  sale  any  alligators,  alliga- 
tor stlns  .  .  .  within  the  territorial  limits  of  Broward  County,  Florida, 
except  as  herein  provided." 

It  is  my  opinion  that  the  provisions  of  Uie  foregoing  Act  prohibits 
transactions  as  stated  in  your  letter.  I  regret  that  I  cannot  agree  with  a 
former  opinion  rendered  by  the  learned  Judge  Oibbs  under  date  of  March 
25,  1940,  who  held  that  the  Act  was  only  Intended  to  apply  to  alligators 
originating  in  Broward  County,  Florida. 

GAME  AND  FRESH  WATER  FISH 

July  8,  1942.— 042-340. 

ARRESTS — BOND  ESTREATURE — COSTS 

QUESTION:  Section  12  of  Chapter  13644,  Acts  of  1929,  provides  In 
part  as  follows: 

"The  State  Game  Commissioner  and  his  deputies  shall  be  allowed 
for  making  arrests  the  same  fees  as  sheriffs  and  the  same  mileage  for 
conveying  prisoners,  the  same  to  be  taxed  as  costs  in  the  cause,  in  case  of 
convictions,  and  paid  in  the  like  manner  as  the  compensation  of  sheriffs, 
but  no  fees  or  mileage  shall  be  allowed  in  case  of  acquittals." 

In  cases  where  bonds  have  been  estreated,  is  the  Game  and  Fresh 
Water  Pish  Commission  entitled  to  its  costs? 

To  Hon.  I.  H.  Kennedy,  Executive  Secretary,  Game  and  Fresh 
Water  Fish  Commission: 

It  Is  my  opinion  that  you  are  entitled  to  costs  in  such  cases,  and  I 
base  my  opinion  on  Section  12,  Chapter  13644,  Acts  of  1929,  which,  in  part. 
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provides  that  all  moneys  collected  from  fines,  penalties  or  forfeitures 
shaU  BO  into  the  Fine  and  Forfeiture  Fund  where  such  convictions  are 
had,  and,  inasmuch  as  a  forfeiture  of  bond  which  has  not  been  vacated 
is  equivalent  to  a  conviction,  you  are  therefore  entitled  to  your  costs. 

GAME  AND  FRESH  WATER  FISH 

March  21.  1941.— 041-158. 

BLACK  BASS— CLOSED  SEASON— REGULATIONS 

QUESTION;  Is  the  taking  of  black  bass  from  that  portion  of  tbfr 
Klssimmee  River  lying  between  Highlands  County  and  Okeechobee  County 
regulated  by  the  general  closed  season  on  black  bass? 

To  Hon.  J.  ti.  Kennedy,  Executive  Secretarv,  Oame  and  Fresh  Water 
Fish  Commission: 

The  answer  to  your  question  is  to  be  found  by  determining  the 
boundary  lines  of  Highlands  County  and  Okeechobee  County  and  by 
determining  if  there  is  a  population  or  local  act  applying  to  either  or 
both  of  said  counties. 

I  call  your  attention  to  Section  60,  C.O.L.,  which  defines  the  boundai? 
lines  of  Highlands  County.  You  will  observe  from  reading  this  section 
that  the  eastern  boundary  line  of  this  county  is  fixed  in  the  following 
manner. 

".  .  .  running  east  on  township  line  dividing  townships  thirty-two 
and  thirty-three,  to  the  intei^ection  of  same  with  the  Kisstmmee  River; 
running  thence  southerly  along  said  river  and  bordering  Okeechobee 
Countv,  to  the  intersection  of  the  township  line  dividing  townships 
thirty-seven  and  thirty-eight  with  said  river  and  boundary.    .  ." 

It  is  therefore,  necessary  to  determine  the  western  boundary  of 
Okeechobee  County  and  I  call  your  attention  to  Section  57,  C.Gi.,  which 
fixes  the  western  boundary  of  Okeechobee  County  In  this  manner: 

"...  thence  west  on  the  line  dividing  townships  thirty -two  and 
thirty- three,  south,  to  the  Kissimmee  River;  thence  in  a  southerly  direc- 
tion in  the  middle  of  the  Klssimmee  River  to  the  normal  water  level  oo 
the  boundary  of  Lake  Okeechobee  .  .  ." 

It  is  apparent,  therefore,  that  the  center  of  the  Klssimmee  River  is 
the  dividing  line  between  Highlands  and  Okeechobee  Counties. 

I  call  your  attention  to  Chapter  19460,  Acts  of  1939,  which  was  a 
population  act  providing  tiaat  there  should  be  no  closed  season  for  fish- 
ing with  hook  and  line  in  the  waters  of  any  county  in  the  State  having 
a  population  of  not  more  than  3,495  and  not  less  than  3,470  according 
to  the  last  State  Census.  If  my  information  is  correct,  the  1935  State 
Census  of  Okeechobee  is  given  as  3,484  which  would  put  Crtteechobee 
County  within  the   provisions   of   this  chapter. 

It  is  my  opinion  that  the  taking  of  black  bass  from  that  portion  of 
the  Kissimmee  River  lying  between  Okeechobee  County  and  Highlands 
County  and  lying  within  Okeechobee  County  Is  governed  by  the  local 
or  the  population  act;  that  is,  the  east  one-half  of  said  portion  of  the 
river.  The  taking  of  black  bass  from  the  west  one-half  of  said  portion 
of  this  river  is  governed  by  the  general  law  unless  there  is  some  special 
or  local  act,  similar  to  the  one  which  applies  to  Okeechobee  Coiuty. 
applying  to  Highlands  County, 


^ 
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GAME  AND  FRESH  WATER  FISH 

July  3,  1941.— 041-360. 

COMMISSION— PURCHASE  OP  MOTOR  VEHICLE  EQUIPMENT 

QUESTION:  Is  the  Game  and  Presh  Water  Fish  Commission  auth- 
orized to  purchase  motor  vehicle  equipment  necessary  to  carry  out  the 
provisions  of  Chapter  13644.  Acts  of  1929.  as  amended  by  Chapter  17016, 
Acts  of  1935? 

To  Hon.  I.  N.  Kennedy,  Executive  Secretary.  Game  and  Fresh 
Water  Fish  Commission: 

TTie  third  paragraph  of  Section  2  of  Chapter  17016,  supra,  provides: 

"The  Commission  is  authorized  to  purchase  all  supplies,  equipment, 
printed  farms  and  notices  and  to  issue  such  publications  as  it  may  deem 
necessary  to  carry  out  the  purposes  of  this  act." 
and  Section  13  of  said  Act  provides: 

"State  Game  Fund  Established.  The  funds  resulting  from  the 
administration  of  this  Act  shall  constitute  the  State  Game  Fund  and 
shall  be  used  in  carrying  out  the  provisions  thereof  and  for  no  other 
purpose." 

I  am  not  unmindful  of  Chapter  13810.  Acts  of  1929,  as  amended  by 
Chapter  20716,  Acts  of  1941,  prohibiting  the  purchase  of  motor  vehicles 
by  State  officers  and  employees,  but  in  my  opinion  when  one  considers 
the  intent  of  Chapter  17016,  supra,  and  the  fact  that  the  Commission 
is  authorized  to  purchase  supplies  and  equipment,  and  that  all  funds 
derived  from  the  administration  of  the  Act  must  be  used  for  the  purpose 
of  carrying  out  the  conservation  of  our  wild  Ufe,  you  are,  therefore,  au- 
thorized to  purchase  such  equipment  as  is  neces.<iary  to  administer  the 
intent  of  our  Conservation  Act.  I  do  not  mean  by  thi3  that  the  Comis- 
sion  is  authorized  to  purchase  cars  for  game  wardens,  deputies,  agent£, 
etc..  but  that  the  Commission  is  authorized  to  purchase,  for  example, 
tank  trucks,  for  the  haiiling  of  Hngerlings.  tractors,  etc. 


GAME  AND  FRESH  WATER  FISH 

June  19.  1941.— 041-327. 

COMMISSION— PURCHASE  OP  MOTOR  VEHICLES 

QUESTION:  Is  the  Game  and  Fresh  Water  Pish  Commission  au- 
thorized to  purchase  motor  vehicles  under  the  provisions  of  Chapter 
20896,  Acts  of  1941? 

To  Hon.  I.  N.  Kennedy,  Executive  Secretary,  Game  and  Fresh 
Water  Fish  Commission: 

The  Commission  of  Game  and  Presh  Water  Fish  is  not  authorized 
to  purchase  motor  vehicles  under  the  provisions  of  Chapter  20896,  Acts 
of  1941,  for  the  reason  that  the  Act  only  relates  to  the  right  of  the  Board 
of  Commissioners  of  State  Institutions  and  the  State  Budget  Commission 
to  purchase  motor  vehicles  for  agencies,  departments,  officers,  and  insti- 
tutions under  their  respective  supervision.  Your  Commission,  not  being 
under  the  supervision  of  either  of  these  boards,  will  not  be  affected  by 
this  legislation. 
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November  25,  1941. — 041-658. 

COMMISSIONER— RIGHT  TO  ENTER  POSTED  LANDS 

QUEffnON: — ^Does  the  State  Game  Commissioner  or  his  deputies 
have  the  right  to  enter  posted  lands,  excluding  buildings  thereon,  priv- 
ately owned,  to  enforce  the  ?ame  laws,  or  to  determine  whether  the 
game  laws  are  being  violated? 

To  Hon.  I.  N.  Kennedy,  Executive  Secretary,  Game  and  Fresh 
Water  Fish  CommissUm: 

You  have  the  right  to  enter  upon  the  posted  lands,  privately  owned, 
for  either  or  both  of  the  purijoses  stated  in  your  question. 

Section  3,  Chapter  13S44,  Laws  of  Florida,  Acts  of  1929,  provides: 

"The  State  Game  Commissioner  shall  visit  each  County  Ln  the  State 
at  least  once  a  year  and  oftener  if  it  shall  appear  to  him  necessary,  and 
shall  have  authority  to  employ  one  assistant  State  Game  Commissioner 
and  not  to  exceed  forty  deputy  game  wardens  at  large  and  not  to  exceed 
four  deputy  game  cammissioners,  one  of  each  deputy  game  commissioners 
to  be  a  resident  of  and  for  each  of  the  congressional  districts  of  the 
State  of  Florida.  The  State  Game  Commissioner  and  his  duly  author- 
ized deputies,  together  with  the  executive  officials  of  the  State  of  Florida, 
shall  have  the  power,  throughout  the  State  of  Florida,  to  enforce  all 
laws  relating  to  game,  non-game  birds,  fresh -water  fish  and  fur-bearing 
animals  and  to  go  upon  any  property  outside  of  buildings,  posted  or  other- 
wise, in  performance  of  their  duties;  to  execute  warrants  and  search 
warrants  for  violation  of  the  laws  relating  to  game,  non-game  birds, 
fresh-water  fish  and  fur-bearing  animals."  (Emphasis  suppUed.) 


GAME  AND  FRESH  WATER  PISH 

May  7.  1942,-042-223. 

PISH— LAWS  GOVERNING 

QXXESTION:  What  effect  has  the  passage  of  Chapter  21147,  Acts  of 
1941  on  Section  2,  Chapter  15123,  Acts  of  1931? 

To  Game  and  Fresh  Water  Fish  Commission: 

The  1931  Act  makes  It  unlawful  to  take  fish  from  the  waters  of  the 
Homosassa  River  and  its  tributaries  In  Citrus  County  above  or  upstream 
from  where  Salt  River  enters  the  Homosassa  River,  except  by  hook  and 
line,  rod  and  reel,  and  spear,  gig,  or  grain.  This  same  Act  designates  a 
point  on  the  Homosassa  River  approximately  one  mile  east  of  where  Salt 
River  enters  Homosassa  River  and  makes  it  lawful  to  take  salt  water  fi^ 
by  means  of  gill  nets  from  the  waters  of  Homosassa  River  and  Its  tribu- 
taries downstream  or  west  of  such  point. 

The  1941  Act  does  not  repeal  the  1931  Act  in  its  entirety,  but  is  an 
exception  to  the  1931  Act  in  that  salt  water  fish  may  now  be  taken  by 
gill  nets  from  the  Homosassa  River  approximately  one  mile  further  up- 
stream than  was  permissible  under  the  1931  Act.  In  other  words,  the 
inhibition  against  gill  net  fishing  for  salt  water  fish  as  contained  in  the 
1931  Act  has  been  removed  from  that  portion  of  the  Homosassa  River 
extending  upstream  approximately  one  mile  from  the  point  where  Salt 
River  enters  the  Homosassa  River, 
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GAME  AND  FRESH  WATER  FISH 

October  16,  1941.— 441-588. 

POX— LICENSE— SEASON 

QUESTION:  (1)  What  license  fee  Is  required  to  take  red  and 
gray  fox? 

(2)  May  they  be  taken  at  any  time  during  the  year  or  is  the  takinsr 
of  these  animals  confined  to  the  open  season  provided  for  tlie  taUng 

of  fur -bearing  animals? 

To  Hon.  I,  N.  Kennedy,  Executive  Secretary,  Game  arid  Fresh 
Water  Fish  Commission: 

(1)  The  license  fee  to  be  charge  depends  upon  whether  or  not  the 
taking  is  by  guns  and  dogs  only  or  traps  or  other  devices  or  for  com- 
mercial purposes,  and  also  depends  upon  whether  or  not  the  resident  or 
non-resident  has  paid  a  hunting  license.  More  specifically,  the  answer 
to  your  question  Is  as  follows: 

1.  The  resident  or  non-resident  who  has  paid  the  license  fees  pro- 
vided for  hunting  and  taking  game  and  who  is  taking  such  animals  by 
guns  or  by  dogs  and  not  by  the  use  of  traps  or  other  devices  and  not  for 
conunerciai  purposes  is  not  required  to  have  any  other  license  than  the 
proper  hiinting  license. 

2.  If  the  hunting  license  has  not  been  paid,  or  if  the  person  takes 
[or  commercial  purposes  or  by  traps  or  other  devices,  the  schedule  of  the 
license  fee  is  as  follows: 

(a>     R^ident  to  take  in  the  county  of  his  residence,  $3. 

(b)  Resident  to  take  in  any  one  county  of  the  State  other  than  that 
of  his  legal  residence,  $10. 

(c)  Resident  to  take  in  the  state  at  large.  $25. 

(d)  Non-resident  for  each  county  In  which  to  take  such  ani- 
mals, $25. 

(e)  Non-resident  to  take  such  animals  in  the  State  at  large,  $100. 

(f)  Non -citizen  of  the  TTnited  States  must  secure  a  special  license 
from  the  Commissioner  of  Game  and  Fresh  Water  Pish,  which  is  $50. 

(2)  It  is  further  my  opinion  that  the  taking  of  these  animals  is 
not  confined  to  the  open  season  for  other  fur- bearing  animals,  but  that 
red  or  grey  fox  may  be  taken  at  any  time  or  place  and  in  any  manner. 
but  before  one  Is  permitted  to  do  so  the  license  requirements  must  have 
been  complied  with.  (See  Section  20,  Chapter  13644,  Laws  of  Florida, 
Acts  of  1929,  as  amended  by  Chapter  20886,  Laws  of  Florida,  1941;  Sec- 
tions 51  and  64,  Chapter  13644,  Acte  of  1929.) 

GAME  AND  FBESH  WATER  FISH 

February  10,  1941.— 041-54. 

FDR-BEARENO  ANIMAI£ — TRAPPING 

QUESTION:  Are  persons  trapping  coons  in  areas  closed  for  the 
hunting  of  game  animals  and  game  birds  subject  to  prosecution? 

To  Hon.  Pajil  Wongrey,  Cottnty  Prosecuting  Attorney. 

Okeechobee,  Florida: 

I  call  your  attention  to  Sec.  1,  Chapter  13644,  Acts  of  1929  being 
Sec.  1977  (I)  C.GL.  Perm.  Supp.  You  wUl  observe  that  the  act  defines  the 
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term  "game  animals"  to  be  deer  and  squirrel.  You  will  lurther  observe 
that  the  act  defines  the  term  "fur-bearing  animals"  to  be  muiskrat, 
racoon,  beaver,  mink,  otter,  civet  cat,  skunk,  red  and  grajr  fox.  bear, 
panther  and  opossum. 

I  also  call  your  attention  to  Sec,  4  of  said  Chapter  13644.  You  will 
observe  that  this  particular  section  provides  that  the  Oame  Commissioner, 
with  the  consent  of  the  Qovemor,  shall  have  authority  to  close  any  county 
or  part  of  county  to  the  hunting  or  trapping  of  any  one  or  more  or  all 
Idnds  of  game  or  fur-bearing  animals. 

In  my  opinion  the  notice,  a  copy  of  which  you  furnished  me,  that 
has  been  published  closing  a  certain  area  in  your  county  to  the  hunting 
of  game  animals  and  game  birds,  does  not  prohibit  the  trapping  of  fur- 
bearing  animals. 

GAIOE  AND  FRESH  WATER  FISH 

October  20,  1942.— 042-495. 

GAME  REFUaES— PROCEDURE  FOR  ESTABLISHING  AND  CLOSINa 

QUESTION:  Tlie  Oame  and  Fresh  Water  Fish  Commission  has 
adopted  the  following  procedure  for  closing  game  breeding  grounds  and 
game  refuges:  1.  Upon  motion  by  the  Commissioner  from  the  Distalct 
in  which  the  area  to  be  closed  Is  located,  the  Commission  goes  on  record 
as  approving  such  action.  This  is  shown  In  the  minutes  of  the  meeting 
of  the  Commission.  2.  An  executive  order  is  drawn  up  which  glvra  the 
effective  date  of  the  order,  the  period  for  which  the  area  is  to  be  closed, 
the  legal  description  of  the  area  to  be  closed,  and  carries  the  signature 
of  the  Executive  Secretary  of  the  Commission  of  Game  and  Fresh  Water 
Pish  and  the  approval  of  the  Governor  of  the  State  of  Florida.  This 
executive  order  Is  published  In  a  newspaper  In  the  County  where  the  land 
is  located  for  two  consecutive  weeks  prior  to  the  effective  date  of  the 
notice.     Is  this  procedure  proper? 

To  Hon.  I.  N.  Kennedy.  Exemttive  Secretary,  Game  and  Fresh 
Water  Fisfl  ComfnisHon: 

1  note  the  procedure  you  have  adopted  and  with  a  few  minor  changes 
and  suggestions  I  believe  it  Is  proper. 

I  respectfully  refer  you  to  Section  372.13.  Florida  Statutes,  IMl: 
Establishment  of  Game  Refuges,  etc.:  Posting  of  Same.  This  sectlcn 
provides  that  with  the  advice  and  consent  of  the  Governor,  the  Commis- 
sion shall  have  authority  to  establish: 

1.    Game  farms  and  game  breeding  grounds  for: 

(a)  Fresh  water  fish  hatcheries  and  breeding  grounds  for  fresh 
water  fish. 

(b)  Non-game  birds  and  fur-bearing  animals. 

This  section  gives  the  Commission  authority  to  close: 

1.  Any  stream  or  part  of  a  stream. 

2.  Any  lake  or  part  of  a  lake. 

3.  Any  county  or  part  of  a  county. 

Hie  above  powers  given  the  Commission  are  for  the  purpose  of: 

1.  Establishing  such  breeding  grounds. 

2.  To  reopen  such  breeding  grounds  to  hunting,  trapping,  or  fish- 
ing as  may  be  deemed  necessary. 


il 
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This  section  also  provides  that  with  the  consent  of  the  Governor 
the  said  Commission  shall  have  authority  to: 

I.  Close  any  county  or  part  of  a  county  to  the  hunting  or  trapping 
of  any  one  or  more  or  all  kinds  of  game  or  fur -bearing  animals  for  such 
period  of  time  as  may  be  agreed  upon. 

The  Statute  also  provides  the  procedure  to  be  followed  after  the 
Commission  has  decided  to  establish  a  breeding  ground  and  game  refuge, 
which  is  set  forth  as  follows: 

1.  Notice  to  the  effect  that  such  lands  or  waters  to  be  closed 
shall  be  published  once  a  weelc  for  two  consecutive  weeks  prior  to  such 
closing. 

2.  The  notice  shall  be  by  publication  in  a  newspaper  in  the  county 
in  which  the  lands  or  waters  are  situate.  (Should  the  lands  or  waters 
lie  in  more  than  one  county,  then  the  notice  should  appear  In  each 
county.) 

3.  In  the  event  there  is  no  newspaper  in  the  county  in  which  the 
lands  or  waters  are  situate,  the  notice  shall  be  posted  in  three  public 
plac^  in  the  county  for  a  period  of  two  weeks  prior  to  such  closing. 

4.  The  statute  also  provides  that  in  addition  to  the  requirements 
as  set  forth  above,  numbered  two  and  three,  notices  shall  be  placed  at 
three  places  on  or  near  such  waters  or  land  or  lands  that  are  to  be 
closed. 

5.  AU  closed  waters  or  lands  shall  be  properly  posted  by  the  Com- 
mission, and  no  person  shall  deface,  remove,  or  chaiige  in  any  manner 
any  posters  or  signs  placed  by  the  Commission  or  its  officers.  (The 
posters  should  be  placed  in  conspicuous  places  at  intervals  not  more  than 
five  hundred  feet  apart.) 

My  reason  in  arriving  at  this  distance  is  that  Section  372.11,  Florida 
Statutes,  provides  that  posters  at  intervals  of  not  more  than  five  hundred 
feet  shall  be  deemed  sufficient. 

It  is  my  opinion  that  the  procedure  the  Commission  should  adopt 
In  establishing  game  breeding  grbunds  and  game  refuges  should  be 
Eubstantially  along  the  following  lines: 

The  Commission  by  a  resolution  shall  establish  the  area  which  is  to 
be  closed  and  specify  for  what  purposes  it  is  to  be  closed.  The  resolution 
shall:  (1)  provide  the  period  of  time  for  which  the  area  is  to  be  closed, 
(2)  contain  a  legal  description  of  the  area  to  be  closed,  (3)  direct  its 
Executive  Secretary  to  have  the  notices  published  and  posted  as  herein 
set  forth,  and  (4)   bear  the  approval  of  the  Governor. 

The  Executive  approval,  in  my  opinion,  should  be  substantially  In 
the  following  language: 

WHEREAS,   Section .of  Chapter   13644,  Laws  of  Florida,  Acts 

of  1929,  grants  to  the  Commission  of  Game  and  Fresh  Water  Pish,  with 
the  approval  of  the  Governor,  authority  to  close  any  stream,  or  part  of 
a  stream,  any  lake  or  part  of  a  lake,  any  County  or  part  of  a  County, 
for  the  purpose  of  establidiing  breeding  grounds  for  game,  fresh  water 
fish,  non-game  birds  and  fur-bearing  animals,  to  close  any  County,  or 
part  of  a  County  to  the  hunting  or  trapping  of  any  one  or  more  or  all 
kinds  of  game  or  fur-bearing  animals  for  such  period  of  time  as  may  be 
agreed  upon,  or  to  reopen  such  breeding  grounds  to  hunting,  trapping 
or  fishingr  at  such  time  as  may  be  deemed  necessary,  and 
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WHEREAS,   the   Commisston   of  Game   and   Fresh   Water   Fish   by 

Resolution  adopted  in  regular  meeting  held  in. „ _ on 

the day  of .A,  D.,  19.... approved  the  clostog  lor 

a  period  of years,  that  portion  of County, 

Florida,  included  in  the  following  description: 

(Give  legal  description.) 

and  has  caused  the  same  to  be  published  for  two  consecutive  weeks  (3 

publications)  in  the ,  a  newspaper  of  general 

circulation  published  in County,  under  dates  of their 

intention  to  close  the  above  described  area,  and  did  cause  to  be  placed 

at  three  places  on  or  near  the  above  described  area,  under  date  of 

- notices  that  the  said  area  was  to  be  closed.    Affidavit  of  proof 

of   publication   and  affidavit  of  posting  are  hereto   attached. 

NOW,  THEREFORE,  I.  Spessard  L.  Holland,  Governor  of  the  State 

of  Florida,  do  hereby  approve  and  declare  that  portion  of 

County,  as  described  above,  closed  to  the  taking  of. for  a 

period   of years,   beginning  on  the...„ day   of 

- A.  D.,  1942. 

DONE  AND  ORDERED  this  the day  of  _ ,  A,  D„ 

1942,  at  Tallahassee,  Florida. 


Governor  of  the  State  of  Florida. 
Attest: 


Secretary  of  State,  of  the  State  of  Morlda. 

GAME  AND  FRESH  WATER  PISH 

July  22,  X942.— 042-363. 

GAME  WARDEai— POWER  TO  SWEAR  OXTT  WARRANT  AND 
MAKE  ARREST 

QUESTION:  Has  a  game  warden  authority  to  swear  out  a  warrant 

for  the  arrest  of  any  person  and  take  the  warrant  and  go  after  the  man, 
or  should  he  turn  it  over  to  the  sheriff  or  a  constable  of  the  countgr? 

To  Hon,  J.  E.  Pridgeon,  County  Judge.  Gulf  Countjf, 
Wewahitchka,  Florida: 

Section  1977  (3) ,  Compiled  General  Laws,  Permanent  Supplement, 
Volume  2,  provides  in  part  as  follows: 

"...  The  Commission  and  its  duly  authorized  conservation  officers 
shall  have  the  power  throughout  the  State  of  Florida  to  enforce  all  laws 
relating  to  game,  non-game  birds,  fresh- water  fish  and  fur-bearing  ani- 
mals and  to  go  upon  any  property  outside  of  buildings,  posted  or  other- 
wise, in  performance  of  their  duties;  to  execute  warrants  and  search 
warrants  for  violation  of  the  laws  relating  to  game,  non-game  birds, 
fresh-water  fish  and  fur-bearing  animals  .  .  ." 

Therefore,  it  Is  my  opinion  that  a  Game  Warden  has  authority  to 
swear  out  a  warrant  for  the  arrest  of  any  person  and  make  the  arrest. 
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GAME  AND  FRESH  WATER  FISH 

August  21.  1941.— 041-466. 

UCENSE— FISHING  IN   OSCEOLA  COUNTY 

QUESTION:  The  Legislature  of  1939  passed  a  special  act  for  Osceola 
County.  Florida,  whereby  non-residents  of  the  State  of  Florida  owning 
property  in  Osceola  County,  Florida,  whose  current  taxes  have  been  paid 
thereon  had  the  same  privilege  of  fishing  in  Osceola  County  under  the 
same  Ucense  as  was  then  available  to  the  residents  of  said  county. 
What  effect  does  the  enactment  of  Chapter  20886,  Acts  of  1941  have  upon 
this  said  special  act? 

To  Hon.  J.  iV.  Kennedy.  Executive  Secretary,  Game  and  Fresh 
Water  Fish  Commission: 

The  said  special  act  of  Cteceola  County  has  been  repealed  by  the 
enactment  of  Chapter  20886,  supra. 

My  reason  for  so  ruling  is  because  In  Section  2  of  said  chapter,  it 
specifically  states  that  all  laws,  whether  general  or  special,  in  conflict 
with  the  provisions  thereof  are  repealed  (excepting  Chapter  18445,  Acts 
of  1937),  and  for  the  further  reason  that  although  a  general  act  will  not 
be  held  to  repeal  or  modify  a  special  one  embraced  within  the  general 
terms  of  the  general  act,  nevertheless,  if  the  general  act  is  a  general 
revision  of  the  whole  subject,  or  if  the  two  acts  are  so  repugnant  or 
Irireconcilable  as  to  indicate  such  a  legislative  Intent,  then  the  general 
act  will  repeal  the  special,    (See  Sanders  vs.  Howell,  74  So.  802). 


GAME  AND  FBESH  WATER  FISH 

January  30,  1942. — 042-49. 

LICENSE— FISHINO— PHOSPHATE  PITS 

QUESTION:  There  are  numerous  large  phosphate  mines  that  have 
been  mined  out  and  are  now  filled  with  water  varying  from  five  to  fifty 
feet  in  depth,  in  which  mines  there  are  fish;  the  phosphate  mines  are 
privately  owned  and  the  owners  do  not  permit  the  general  pubhc  to  fish, 
but  as  a  rule  the  fishing  is  reserved  to  the  employees  of  the  mine  owners. 
Is  a  fishing  license  reQuired  of  a  person  fishing  in  such  bodies  of  water? 

To  Hon.  I.  N.  Kennedy,  Executive  Secretary,  Game  and  Fresh 
Water  Fish  Commission: 

in  my  opinion  such  persons  need  not  be  in  possession  of  a  fishing 
license  to  entitle  them  to  flsh  in  such  bodies  of  water,  provided  such 
phosphate  pits  or  mines  do  not  exceed  one  hundred  and  fifty  acres 
in  area,  and  further  provided  that  sucb  pits  and  mines  sure  enclosed 
by  a  fence. 

My  reasons  for  so  ruling  are  because: 

(1)  Section  23,  Chapter  13644,  Laws  of  Florida,  Acts  of  1929,  pro- 
vides: 

"All  flsh  in  the  rivers,  creeks,  canals,  lakes  and  other  fr^h  waters 
within  the  Jurisdiction  of  the  State  of  Florida,  are  hereby  declared  to  be 
and  shall  continue  to  be  the  property  of  the  State  of  Florida,  excluding 
all  privately  owned  enclosed  flsh  ponds,  not  to  exceed  one  hundred  and 
fifty  acres  In  area,  .  .  ." 
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(2')  Sucb  pits  and  mines  obviously  do  not  come  within  the  meaning 
of  the  term  "rlveis,  creeks  or  canals."  Neither  do  I  believe  that  such 
pits  or  mines  constitute  a  "lake"  because  a  lake  has  been  defined: 

".  .  .  An  inland  body  of  water  of  considerable  size  occupyioB  a 
natural  basin  or  depression  in  the  earth's  surface  below  the  ordinary 
drainage  level  of  the  region." 

"When  a  depression  in  the  surface  of  the  earth  contains  a  reason- 
ably permanent  body  of  water  which  Is  substantially  at  rest,  and  both 
depression  and  body  of  water  are  of  natural  origin  or  sre  a  part  of  water 
course,  such  depression  and  water  therein  constitute  a  'lake'  as  the 
term  is  used  in  the  restatement  of  this  subject.  Restatement,  Torts 
Sec.  842." 

The  foregoing  definitions  are  found  In  Words  and  Phrases.  Per.  Ed. 
Vol.  24,  p.  128  and  129.    (Emphasis  supplied). 

Nor  do  I  ttelleve  that  such  pits  or  mines  come  within  the  meaning 
of  the  phrase  "fresh  waters,"  because  I  believe  the  Legislature  intended 
by  this  term  to  include  those  bodies  of  fresh  water  that  are  of  such 
small  size  that  there  might  be  some  question  as  to  their  coming  within 
the  generally  accepted  meaning  of  the  term  "lake." 

GAME  AND  FRESH  WATER  FISH 

April  24. 1941.— 041-218. 

LICENSE— FORPErrURE 

QUESTION:  8hould  the  license  provided  for  in  Chapter  13644  Acts 
of  1929,  be  forfeited  and  surrendered  to  the  Court  when  the  provisions 
of  Section  36  of  said  Act  have  been  violated;  and  if  the  person  does  for- 
feit and  surrender  said  license,  may  he  immediately  procure  a  new  one? 

To  Hon.  I.  N.  Kennedy,  Executive  Secretary,  Oame  and  Fresh 
Water  Fish  Commission: 

I  call  your  attention  to  Section  36  of  said  Act  which  sets  the  bag 
limit  for  fresh  water  flsh.  (This  Act  was  amended  by  Chapter  15615, 
Acts  of  1931.)  Section  70  of  said  Act  provides  that,  if  uiyone  is  found 
guilty  of  violating  any  of  the  provisions  of  the  Act,  he  shall  be  fined 
or  imprisoned  and/or  both  in  the  discretion  of  the  Court,  and  that  the 
license  or  permit  shall  forUiwlth  be  surrendered  and  that,  if  the  viola- 
tion occurs  in  the  open  season,  no  license  or  permit  shall  be  issued  at 
any  time  during  the  remainder  of  such  season.  There  Is  no  prohibition 
as  to  the  issuance  of  a  license  for  the  coming  season  if  the  violation  occurs 
in  the  closed  season,  except  as  to  game  birds  and  game  animals. 

GAME  AND  FRESH  WATER  FISH 

August  7,  1941.— 041-426. 

LICENSE— FRESH  WATER  FISHING 

QUESTION:  Under  Chapter  20886,  Acts  of  1941.  may  a  person  be 
licensed  to  fish  with  more  than  a  single  pole  and  line  or  rod  and  reel? 

To  Hon.  I.  N.  Kennedy,  Executive  Secretary,  Game  and  Fresh 
Water  Fish  Commission: 

The  granting  of  the  license  permits  the  licensee  to  fish  only  with  a 
single  pole  and  line,  or  rod  and  reel,  or  plug,  bob,  spinner,  spoon,  fly, 
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troll,  or  other  artificial  bait  or  lure,  and  prohibits  fishing  with  more 
than  one  such  device.  My  reason  for  so  ruling  is  not  only  because  of 
the  wording  of  the  statute,  but  also  because  it  is  the  apparent  intent  of 
the  Act  to  conserve  our  wild  life,  and  that  it  was  not  enacted  for  the 
purposes  of  revenue.  To  hold  that  there  is  no  prohibition  against  fishing 
with  more  than  one  of  the  above-mentioned  articles  is  likewise  to  hold 
that  a  license  would  be  required  for  each  and  every  single  pole  and  line, 
rod  and  reel,  etc.,  in  excess  of  one,  which,  in  my  opinion,  would  be  to 
arrive  at  an  absurd  conclusion. 

It  is  also  my  opinion  that  any  resident  of  the  State  qt  Florida  is 
prohibited  from  fishing  in  the  county  of  his  residence  with  more  than  a 
single  pole  and  line,  that  he  could  not  be  licensed  to  fish  with  two  poles 
and  lines,  and,  if  he  is  going  to  flsh  with  rod  and  reel,  or  by  one  of  the 
methods  mentioned  above,  save  and  except  a  single  pole  and  line,  that 
he  must  secure  a  license. 

GAME  AND  FRESH  WATER  FISH 

September  25,  1941.— 041-531. 

LICENSE— FRESH   WATER  FISHINO 

QUESTION:  Is  a  fresh  water  fishing  license  required  to  take  fresh 
water  fish  in  the  St.  Johns  River  as  far  north  on  said  river  as  the 
Florida  East  Coast  Railway  Bridge  In  Duval  County? 

To  Hon.  t.  N.  Kennedy,  Executive  Secretary,  Game  and  Fresh 
Water  Fish  Commission: 

A  fresh  water  fishing  license  is  required  to  tafce  flsh  of  the  fresh 
water  species  in  this  part  of  the  river  because  of  Section  20  of  Chapter 
20886,  Laws  of  Florida  1941,  save  and  except,  however  that  tliis  require- 
ment is  not  applicable  to  any  resident  of  the  State  of  Florida  engaged 
In  commercial  fishing  in  that  part  of  the  St.  Johns  River  that  is  under 
the  jurisdiction  of  the  State  Board  of  Conservation. 

GAME  AND  FRESH  WATER  FISH 

June  19,  1941.— 041-339. 

STATE  GAME   LANDS — ACQUISITION 

QUESTION:  The  Commission  proposes  to  purchase  64,000  acres  of 
land  in  Charlotte  County  for  $3.00  an  acre  for  use  as  a  game  breeding 
and  public  hunting  ground;  the  purchase  will  be  by  contract  under  the 
following  terms: 

Cost  of  Land  - $192,000 

Down  Payment  25%   48,000 

Balance  of  Purchase  Price 144,000 

Annual  Payments _ 24,000 

Interest    . 4,200 

Total  Annual  Payments  28,200 

the  proposed  purchase  is  to  be  made  a  project  under  the  Federal  Aid 
in  Wildlife  Restoration  Act  by  which  the  State  will  be,  if  the  project  is 
approved  by  the  Secretary  of  the  Interior,  reimbursed  by  Federal  funds 
at  the  rate  of  75%  of  the  total  cost  of  the  project:  national  legislation  has 
apportioned  to  the  State  for  the  fiscal  year  1942,  $31,225.15,  and  $37,000 
for  the  fiscal  year  1943;  there  is  no  certainty  that  national  legislation 
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will  apportion  any  moneys  to  the  State  after  1943;  the  Commission  of 
Game  and  Fresh  Water  Fish  is  sustained  solely  by  the  sale  of  hunting 
and  fishing  licenses:  and  81%  of  the  annual  revenues  of  the  Commission 
ts  paid  out  as  salaries  for  State  conservation  officials. 

Under  the  foregoing  facts.  Is  the  Commission  of  Qame  and  Fresh 
Water  Fish  legally  authorized  to  purchase  the  tract  of  land? 

To  Hon.  I.  N.  Kennedy,  Executive  Secretary,  Game  arid  Freak 
Water  Fish  Commission: 

Under  the  provisions  of  Section  1977  (6)  Complied  General  Laws, 
Permanent  Supplement,  the  Commission  is  authorized  to  purchase  this 
tract  of  land  for  the  protection  and  propagation  of  game,  fish,  and  fur- 
bearing  animals  or  for  hunting  purposes  by  outright  purchase,  lease, 
gift,  or  otherwise, 

I  render  this  opinion  solely  on  the  ground  as  to  the  legslity  of  the 
purchase,  and  do  not  t&ke  into  consideration  the  wlnioin  and  ex- 
pediency of  the  proposed  purchase, 

GAME  AND  FRESH  WATER  FISH 

August  10.  1942,-042-391. 

WHOLESALE  DEALERS— AGENTS— LICENSES 

QUESTION:  (1>  Can  a  person,  under  Section  61  of  Chapter 
13.644,  Acts  of  1929,  act  as  an  agent  for  a  wholesale  dealer  In  furs  or 
hides  and  at  the  same  time  be  licensed  as  a  resident  dealer  or  buyer 
in  his  own  name? 

(2)  Can  a  person  acting  as  agent  for  a  wholesale  dealer  ship  furs 
or  hides  to  anyone  except  the  wholesale  dealer  for  whom  he  ts  acting 
as  agent? 

To  Hon.  I.  N.  KenTiedy,  Executive  Secretary.  Game  and  Fresh 
Water  Fish  Comviission: 

(1)  A  person  can  act  as  agent  for  a  wholesale  residmt  dealer  In 
furs  or  hides,  and  at  the  same  time  be  licensed  as  a  resident  dealer  or 
buyer  in  his  own  name. 

There  is  no  inhibition  in  the  statute  which  prohibits  a  person  from 
working  for  himself  and  serving  as  agent  for  another  at  one  and  the 
same  time. 

(2)  The  agent  is  violating  the  law  if  he  ships  furs  to  anyone  except 
the  wholesale  dealer  for  whom  he  is  acting  as  agent  unless  he  proeares 
a  license  under  Section  61,  Chapter  13,S44,  Acts  of  1929,  which  provldM: 

"...  Any  resident  dealer  or  buyer  who  does  not  solicit  by  mall, 
advertise,  travel  to  buy  or  employ  or  have  agents  or  traveling  buyers  shall 
be  deemed  a  resident  local  dealer  and  shall  be  required  to  pay  a  license 
fee  of  ten  dollars  ($10.00)  per  annimi." 

GAME  AND  FRESH  WATER  FISH 

February  8.  1941.— 041-51. 

WILD  BIRDS — SALE  OP  FEATHERS 

QUESTION:  May  wild  bird  feathers  taken  from  birds  hi  this  SUte. 
elsewhere  in  this  country  or  In  foreign  countries,  be  legally  sold  In  this 
State  for  millinery  purposes? 
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To  Hon.  I.  N.  Kennedv,  Execaiive  Secretary,  Oame  and  Fresh  Water 
Fish  Commisaion: 

The  provlslOQS  of  Section  69  of  Chapter  13644,  Acts  of  1929  prohibits 
the  sale  of  game  birds  or  any  part  thereof  within  this  State,  which 
prohibition  would  inhibit  the  sale  of  wild  bird  feathers  In  Florida  whether 
such  feathers  came  from  birds  captured  in  the  State  or  sent  Into  this 
State  from  other  States  or  foreign  countries. 

In  prohibiting  the  sale,  bartering  or  serving  In  restaurants  of  such 
game  birds  in  this  State,  or  any  part  thereof,  It  certainly  Is  the  intent 
of  the  Statute  ttmt  the  feathers  of  such  birds  are  to  be  prohibited  from 
sale. 

BOARD  OF  CONSERVATION 

June  27,  1941.— 041-350. 

AGENTS— RESISTINO  ARRESTS  BY 

QUESTION :  Is  there  a  penalty  in  case  a  person  resists  arrest  or 
Interferes  in  any  manner  in  the  arrest  of  a  person  by  a  Conservation 
agent? 

To  Hon.  s.  B.  RUx.  Supervisor  of  ConserwMon: 

Section  TS24,  Compiled  General  Laws,  provides: 

"Whoever  knowingly  and  wilfully  resists,  obstructs  or  opposes  any 
sheriff,  deputy  sheriff,  constable  or  other  person  legally  authorized  to 
execute  process,  in  the  execution  of  legal  process  or  in  the  lawful  execu- 
tion of  any  legal  duty,  by  offering  or  doing  violence  to  the  person  of 
such  officer  or  legally  authorized  person,  shall  be  punished  by  Imprison- 
ment in  the  State  prison  not  exceeding  two  years,  or  by  Imprisonment 
in  the  county  Jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one 
thousand  dollars." 

It  appears  from  said  section  that  it  Is  applicable  to  the  followhig 
classes  of  of  fleets: 

(1)  Sheriff. 

(2)  Deputy. 
C3>     Constable. 

(4)     Other  persons  legally  authorized  to  execute  process; 

and  that  the  offense  is  the  resisting  or  obstructing  such  a  peraon  In  the 
execution  of  the  legal  process  or  In  the  lawful  execution  of  any  legal 
duty.  Bearing  this  in  mind,  I  call  your  attention  to  Section  1977  (107) 
Compiled  General  Laws,  Permanent  Supplement,  which  provides: 

"...  The  said  conservation  agents  shall  have  full  police  power  and 
authority  In  connection  with  the  enforcement  of  all  laws  relating  to  the 
conservation  and  protection  of  wild  life  in  the  State  of  Florida  to  the 
tame  extent  as  that  of  the  sheriffs  of  the  State  of  Florida:  and,  in  the 
performance  of  their  duties,  shall  exercise  such  powers  as  are  conferred 
upon  wardens  and  other  officers  by  the  laws  hereby  transferred  to  said 
Board  of  Administration."     (Emphasis  supplied). 

Therefore,  one  who  resists  arrest  by  a  conservation  agent  or  who 
interferes  with  a  conservation  agent  in  the  execution  of  legal  process  Is 
subject  to  the  penalties  as  provided  in  Section  7524,  C.G.L.  supra. 

It  may  be  well  to  add  that  I  do  not  believe  that  the  ruling  of  our 
Supreme  Court  in  the  case  of  State  Ex  Rel  Price  vs.  Stone,  sheriff,  175 
So.  229.  is  applicable  or  controlling  in  cases  as  posed  by  your  inquiry. 
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BOARD  OF  CONSERVATION 

December  31,  1941.— 041- SSS. 

FISH  ILLEOALLY  POSSESSED— CONFISCATION 

QUESTION:  May  a  conservation  officer  seize  and  confiscate  flsb 
lUegall?  taken  or  possessed,  there  being  no  statutory  authority  for  such 
confiscation? 

To  Hon.  S.  E.  Rice,  SupervUor  o/  COTuervation: 

I  am  of  the  opinion  that  the  conservation  officer  charged  with  the 
conservation  and  protection  of  our  Ssh,  having  mode  an  arrest  or  sworn 
out  a  warrant  against  a  person  charged  with  illegally  poucflslng  or  Il- 
legally taking  fish,  may  seize  the  fish  Involved  in  such  Illegal  po8sessl<m 
or  taking,  and/or  such  warrant. 

This  opinion  Is  based  upon  the  principle  that  no  person  can  lawfully 
deprive  the  Sftate  of  Florida  of  Its  title  in  fish  Inhabiting  the  waters  of 
said  State  unless  that  person  shall  have  taken  such  fish  in  a  manner  that 
conforms  with  law;  our  Supreme  Court  having  repeatedly  held  that  the 
title  to  all  game  (this  includes  fish)  is  vested  In  the  sovereign  State 
In  trust  for  the  use  of  Its  citizens  and  that  the  Legislature  sh%ll  pre- 
scribe the  means  and  methods  by  which  the  citizens  may  enjoy  the  right 
to  reduce  such  game  to  their  poraesslon. 

BOARD   OF  CONSERVATION 
Uay  S.  1042.— «42-218. 

PISH  ILLEGALLY   POSSESSED-SEIZURE  AND    SEARCH    WTTHODT 
WARRANT— DISPOSmON 

QUESTION:  <!)  May  a  Conservation  Agent  search  and  seize  a 
truckload  of  fish  without  a  warrant  If  he  has  good  reason  to  believe  such 
truck  contains  mullet  or  any  other  food  fish  of  Illegal  size  or  that  havo 
been  caught  during  a  closed  season? 

(2)  What  legal  disposition  should  be  made  of  the  truckload  of 
Illegal  sea  foods  that  has  been  seized?  For  example:  A  truck  has  4.000 
pounds  of  muUet  or  salt  water  trout,  and  it  Is  estimated  that  1,000 
pounds  are  of  legal  lengths  and  3,000  pounds  of  Illegal  lengths.  Should 
the  entire  truckload  be  confiscated,  or  shoxild  the  legal  lengths  be  separ- 
ated from  the  Illegal  lengths  and  the  legal  lengths  returned  to  the 
owner? 

If  the  legal  lengths  are  to  be  returned  to  the  owner,  should  the 
owner  or  the  Conservation  Department  pay  for  the  expense  of  separating 
the  legal  size  from  the  illegal  size?  Should  the  Conservation  Department 
give  the  illegal  size  to  some  Municipal  or  State  Institution,  sell  them, 
destroy  them,  or  hold  them  on  cold  storage  for  Court  disposition? 

To  Hon  S.  B.  Rice,  Supervisor  of  CoTtaervation: 

(1)  Under  certain  conditions  a  Conservation  Agent  has  the  right 
to  smirch  and  seize  a  truckload  of  fish  without  a  warrant,  and  I  refer  you 
to:  Section  1861,  Compiled  General  Iaws  of  Florida,  1927,  originally 
Section  2  of  Chapter  10123,  Acts  of  1925;  Section  1341,  Compiled  Qeneral 
Laws  of  Florida,  1927,  formerly  Section  1273,  Revised  General  Statutes 
of  Florida,  1920;  Section  8326,  Compiled  General  Laws  of  Florida,  1S27. 
originally  Section  1  of  Chapter  1138&.  Acts  of  1925,  Extra  Session;  and 
Section  8323,  Compiled  General  Laws  of  Florida,  1827,  formerly  Sectloo 
6029,  Revised  General  Statutes  of  Florida,  1920. 


4»6  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


CONSERVATION.    ABCHEOLOGY    AND    GEOLOGY— Board 
of  Conservation 

Under  the  provisions  of  the  above  quoted  statutes  and  under  the 
rulings  of  our  Supreme  Court  it  appears  that  your  Conservation  Agents 
would  not  be  authorized  to  search  trucks  transporting  mullet  during  the 
closed  season  on  such  mullet  and  seize  such  mullet  on  said  trucks  unless 
the  driver  of  such  truck  is  lawfully  arrested  under  a  warrant  for  his 
arrest  and  for  the  search  and  seizure  or  is  lawfully  arrested  without 
warrant  under  the  provisions  of  Section  8323,  Compiled  General  Laws  of 
Florida,  192*7,  above  quoted,  which  requires  the  offense  to  be  committed 
In  the  presence  of  the  officer  or  that  he  shall  have  reasonable  ground 
to  believe  and  does  believe  the  party  has  committed  a  felony.  Such  ar- 
rests and  seizures  would  not  be  authorized  unless  the  arresting  officer 
has  some  definite  information  amounting  to  more  than  a  suspicion  that 
the  law  is  being  violated. 

(2)  In  the  event  the  truckload  of  sea  foods  has  been  seized,  the 
proper  step  to  pursue  would  be  to  give  notice  to  the  accused  that  within 
a  short  period  of  time,  say  wlthm  twenty-four  hours,  application  would 
be  made  to  the  Court  having  jurisdiction  of  the  cause  for  an  order  of 
disposition  of  the  entire  truckload  of  flsh,  thereby  allowing  the  accused 
an  opportunity  of  filing  a  claim  in  his  behalf  for  those  fish  of  legal  length. 

The  law  is  well  settled  that  the  inconvenience  of  the  confusion  of 
goods  is  thrown  on  him  who  produces  the  confusion  and  inasmuch  as 
the  accused  woiild  be  the  one  resi>onsible  for  causing  the  confusion  of 
goods  by  having  the  illegal  fish,  it  is  my  opinion  that  the  proper  pro- 
cedure would  be  by  applying  to  the  Court  for  an  order  directing  disposi- 
tion of  the  flsh  and  pajfment  of  costs  incident  thereto.  However,  since 
fish  are  of  a  perishable  nature,  it  is  my  opinion  that  the  entire  truckload 
should  be  placed  in  cold  storage  an£<  remain  there  until  an  order  is 
procured  from  the  Court. 

BOARD  OF  CONSEKVATION 

July  12,  1941.— 041-379. 

LICENSE— BOATS— LENGTH 

QUESTION:  Would  a  boat  engaged  in  the  fishing  industry,  as  dis- 
tii^uished  from,  boats  used  solely  for  pleasure,  the  catching  of  flsh  not 
being  for  commercial  use,  be  exempt  from  payment  of  the  license  fee 
imposed  by  Chapter  20747,  Acts  of  1941? 

Hon.  S.  E.  Rice,  SuTtervisor  of  Conservation: 

So  long  as  the  boat  does  not  exceed  16  ft.  in  length  with  a  beam 
not  exceeding  4  ft.,  and  further  provided  the  boat  is  operated  for  his, 
her,  their  or  its  own  use,  beneflt  and  purpose,  and  the  same  is  not  hired 
out  by  the  owner  thereof,  one  such  boat  is  exempt  from  the  license  pro- 
vision of  this  Act.  Perhaps,  this  illustration  will  better  explain  my 
opinion.  The  "A"  fish  company  owns  and  operates  a  fleet  of  twelve 
boats  for  its  own  use  and  beneflt;  each  boat  being  not  more  than  16  ft. 
in  length  with  a  beam  not  exceeding  4  ft.  The  license  fee  may  be  ex- 
acted for  eleven  of  said  boats. 

BOARD   OF  CONSERVATION 

April  11,  1941.— 041-194. 

LICENSE  —  BOATS  OPERATING   OUTSIDE  TERRTTOHIAL  WATERS 

QUESTION:  (1)  Should  the  Supervisor  of  Conservation  collect  a 
boat  license  from  boats  that  Ush  beyond  the  territorial  waters  of  Florida, 
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transport  fishermen  from  various  Florida  ports  to  the  waters  beyond 
the  territorial  limits  of  Florida  to  catch  their  flsh,  then  return  with 
their  catch  to  Florida  ports  where  their  catch  is  sold  and  delivered? 

(2)  Should  the  Supervisor  of  Conservation  collect  a  boat  license 
from  foreign  boats  that  come  in  to  Florida  ports  to  sell  their  fish  and 
crayfish  that  are  caught  In  foreign  waters? 

To  Hon,  S.  E.  Rice.  Supervisor  of  Conservation: 

(1)  I  call  your  attention  to  Chapter  17917,  Laws  of  Florida,  1937, 
which  is  an  Act  relating  to  salt  water  fishing  in  the  State  and  other 
territoricU  voatera  of  the  State  of  Florida.  The  Act  only  purports  to  regu- 
late salt  water  fishing  in  the  State  of  Florida.  If  the  fishing  is  done 
beyond  the  territorial  limits  of  the  State  of  Florida,  the  Act  Is  not  ap- 
plicable thereto,  and  for  the  further  reason  that  the  State  of  Florida 
could  not  pass  any  Act  having  extra  territorial  Jurtsdlction,  so,  therefofre, 
you  should  not  attempt  to  collect  a  boat  license  from  such  operators. 

(2)  You  should  not  attempt  to  collect  a  boat  license  for  the  reason 
that  Chapter  17917,  supra,  does  not  purport  to  be  applicable  to  such 
operators,  and  for  the  further  reason,  to  construe  the  Act  as  applicable 
to  such  operators  would  be  in  direct  conflict  with  Article  I,  Section  10, 
of  the  United  States  Constitution. 

BOARD  OF  CONSERVATION 

August  7,  1942.— 042-385. 

PDRSE-SEINEB — USE 

QUESTION:  Has  the  State  Board  of  Conservation  the  authority  to 
declare  an  emergency  and  issue  an  executive  order  allowing  the  use 
of  purse-seines  to  catch  or  take  food  flsh? 

To  Hon.  S.  E.  Rice,  Supervisor  of  Conservation: 

It  is  my  opinion  that  no  such  emergency  exists  whereby  you  have 
authority  to  nullify  Chapter  16025,  Laws  of  Florida,  1933. 

SHELL  FISH 

Jldy  30,  1941.— 041-415. 

COON  OYSTERS— REGULATIONS 

QUESTION:  What  laws  govern  the  talcing  of  "coon"  oysters? 

To  Hon.  S.  E.  Rice,  Supervisor  of  Conservation: 

Oysters  under  three  and  a  half  Inches  carmot  be  taken  for  canning 
purposes,  and  all  oysters  must  be  culled  as  to  size  unless  the  oysters  so 
adhere  to  the  marketable  ones  that  they  cannot  be  detached  or  removed 
therefrom  without  destroying  either  a  marketable  oyster  or  the  oyster 
under  size.  If  in  the  taking  of  the  coon  oyster  of  three  and  half  Inches 
or  more  for  canning  purposes,  oysters  under  this  size  are  taken  inci- 
dental thereto,  not  for  the  purpose  of  canning,  but  because  of  the 
adhesion,  such  taking  does  not  constitute  a  violation  of  the  law. 

My  reason  for  so  ruling  is  because  of  the  provisions  of  Section  1807, 
CompQed  General  Laws,  which  provide  for  the  culling  of  oysters  and 
prohibit  the  taking  of  oysters  under  three  inches  unless  the  oyster 
under  this  size  so  adheres  to  the  marketable  oyster  that  it  cannot  be 
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detached  or  removed  from  same  without  destroying  It  or  the  market- 
able oyster;  and  because  of  Section  1825,  Compiled  General  laws,  wbl<^ 
prohibits  the  taking  of  oysters  under  three  and  a  half  Inches  for  can- 
ning purposes. 

The  two  sections  must  be  read  in  "pari  materia." 

SALT  WATER  FISHERIES 

May  1. 1941.— 041-233. 

ITBHINQ — T.A'RTr  OKEECHOBEE 

QUESTION:  Section  1875,  C.QIj.  as  amended  by  Chapter  17012, 
Acts  of  1935,  provides  tlmt  Lake  Okeechobee  stiall  be  and  is  considered 
salt  water,  and  that  the  taking  of  fish  tiierefrom  is  si^Ject  to  the 
restrictions  Imposed  by  the  Act  or  otherwise.  What  Is  Intended  by  ttie 
phrase  "or  otherwise"? 

To  Hon.  W.  A.  Rosin,  Arcade  BuUdintr,  Arcadia,  Florida: 

There  is  some  qu^tion  as  to  what  the  Legislature  may  have  in- 
tended by  the  phrase  "or  otherwise".  By  that  I  mean  whether  or  not 
the  taking  of  fish  from  Lake  Okeechobee,  except  black  bass,  was  to  be 
governed  entirely  by  the  law  relating  to  salt  water  fish,  or  whether  the 
law  relating  to  the  taking  of  fresh  water  fish  might  also  be  applicable 
tn  certain  instances.  I  am  of  the  opinion,  however,  that  the  taking 
or  selling  of  fish,  caught  tn  Lake  Okeechobee,  is  governed  by  the  law 
relating  to  salt  water  fish. 

SALT  WATER  FISHERIES 

July  1.  1941.— 041-357. 

LICENSES— AIIEH8 

QUESTION:  Under  Chapter  19611,  Acts  of  1939,  in  making  appli- 
cation for  wholesale  or  retail  sea  food  dealer's  license,  who  would  be 
termed  an  alien? 

To  Hon.  S.  E.  Rice,  Supervisor  of  ConaervaHon: 

The  term  "alien",  as  used  in  Chapter  19611,  Acts  of  1839,  applies 
to  those  persons  who  owe  allegiance  to  some  foreign  country,  m  other 
words,  it  is  applicable  to  all  persons  who  are  not  citizens  of  the  United 
States. 

SALT  WATER  FISHERIES 

AprU  8,  1941^-041-185. 

LICENSES— CONCH  SHELL  DEALERS 

QUESTION:  Should  the  Supervisor  of  Conservation  collect  a  whole- 
sale license  from  persons  handling  conch  shells,  or  other  sea  shells,  who 
sell  any  of  such  products  to  wholesale  dealers,  retail  dealers,  or  to  hotels, 
restaurants,  etc..  as  described  under  Section  2,  Chapter  19611,  Laws 
of  1939? 

Should  the  Supervisor  of  Conservation  collect  a  retail  license  from 
persons  handling  conch  shells  or  other  sea  shells  when  sold  direct  to 
consumer  as  described  under  Section  3  of  said  Chapter? 
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To  Btm,  S.  B.  Rice,  Supervisor  of  Cons^vatton: 

Odt  Supreme  Court  has  ruled  that  Chapter  19611,  Iaws  of  Florida, 
1939,  to  which  70U  refer,  is  applicable  only  to  wholesalers  and  retailers 
In  salt  water  food  products,  that  It  does  not  Include  the  dealing  In  sponges 
as  sponges  are  a  salt  water  product  but  not  a  food  product. 

It  Is  my  opinion,  in  view  of  the  holding  In  the  above  case,  that  deal- 
ers and/or  wholesalers  of  conch  shells  or  other  sea  shells  are  not  subject 
to  the  license  tax  provided  in  Chapter  19611,  Laws  of  Florida,  1939. 

In  order  that  you  will  not  misunderstand  my  opinion,  I  draw  this 
example,  to-wlt:  Curio  shops,  for  instance,  selling  or  handling  conch 
shells  are  not  subject  to  the  license  tax.  If  the  conch  or  the  sea  shell 
Ssh  is  being  handled  or  dealt  In  as  food,  then  the  said  Chapter  is 
applicable. 

'  SALT  WATER  FISHERIES 

April  8,  1941.— 041-186. 

LICENSES— EXEaCPnON  TO  WAR  VETERAITO 

QUESTION:  Are  World  War  Veterans  or  any  others  exempt  from 
paying  a  dealer's  license  under  Chapter  19611,  Laws  of  Florida,  1939? 

To  Hon.  S.  E,  Rice,  Supervisor,  of  Conservation: 

It  is  my  opinion  that  the  tax  that  Is  provided  In  Chapter  19011,  Laws 
of  Florida,  1939,  Is  a  license  tax  and  not  an  occupational  tax,  for  the 
reason  that  an  occupational  tax  is  one  that  Is  levied  or  exacted  for  the 
purpose  of  raising  revenue  for  State  or  County  purposes.  You  will  ob- 
serve from  the  reading  of  Section  1  of  said  chapter  tbat  the  proceeds 
derived  by  the  Supervisor  of  Conservation  from  the  issuance  of  licenses 
shall  be  deposited  in  the  State  Treasury  to  the  credit  of  the  Conserva- 
tion Fund  for  the  use  of  the  Conservation  Department. 

The  Act  which  exempted  disabled  Veterans  from  the  payment  of 
an  occupational  tax  is  Chapter  17476,  Laws  of  Florida,  1935.  and  there 
is  some  doubt  in  my  mind  as  to  what  the  Act  Intended.  That  is,  was 
Uie  Act  intended  to  exempt  Veterans  only  from  the  pajrment  of  an 
occupational  tax,  as  one  is  led  to  believe  in  the  reading  of  the  title 
of  the  Act,  or  was  It  intended  to  exempt  these  Veterans  from  the  pay- 
ment of  any  tax,  be  it  a  license  or  an  occupational  tax?  In  the  reading 
of  the  first  section  of  this  chapter.  Chapter  17476,  Acts  of  1937,  you  will 
observe  that  it  provides  for  the  Veterans  to  be  granted  a  license  to  en- 
gage in  any  business  or  occupation  in  the  State  of  Florida.  I  also  call 
your  attention  to  Chapter  18011,  Laws  Of  Florida.  1937,  and  in  particular 
to  Section  35  Uiereof,  which  provides: 

"Fees  or  licenses  paid  to  any  l>oard,  commission  or  office  for  per- 
mits, registration,  examination,  inspection  or  other  regulatory  purposes 
shall  be  in  addition  to  and  not  in  lieu  of  any  occupational  license  tax 
required  by  this  Act  or  oUier  law  unless  otherwise  expressly  provided 
by  law." 

My  predecessors  In  office  have  held  that  there  is  no  exemption  from 
the  payment  of  dealers'  or  wholesalers'  licenses  provided  for  under  Chap- 
ter 19611,  supra,  other  than  as  speclflcally  mentioned  in  said  Act,  and  I 
conc\ir  In  their  opinion. 


500  BIENNIAL  REPORT  OP  THE  ATTORNEY  OENERAL 

CONSERVATION,  ARCHEOLOGY  AND  GEOLOGT-'Salt  Water  Fisheries 
SALT  WATER  FISUEEIES 

October  1,  1941. — 041-562. 

LICENSES— EXEMPTION  TO  WAR   VETERANS 

QUESTION:  Is  a  former  opinion  holding  that  a  disabled  Weit  Veteran 
is  not  entitled  to  claim  exemption  from  payment  of  wholesale  sea  food 
dealer's  license  correct? 

To  Hon.  S.  E.  Rice,  Supervisor  of  Conseroation: 

This  is  to  advise  you  that  in  my  opinion  my  predecessor  is  eminently 
correct  in  the  conclusions  arrived  at  in  such  opinion,  to-wit: 

"That  there  are  no  exemptions  from  the  payment  of  dealers'  licenses 
provided  for  under  Chapter  19611.  Acts  of  1939,  other  than  such  as  are 
epeciflcally  mentioned  in  said  Act." 

These  exemptions  are  set  out  in  the  proviso  clause  of  Section  3,  and 
are  as  follows: 

Persons  catching  fish  or  sea  food  without  the  use  of  seines,  nets, 
and  traps,  but  using  hook  and  line  fishing,  are  not  required  to  pay  the 
retail  dealer's  Ucenae,  even  though  they  sell  their  own  catch,  nor  are 
retail  merchants  selling  fish,  etc.,  who  pay  their  retail  mercantile  Ucense 
Imposed  by  law  for  the  handling  of  other  products,  required  to  pay  this 
retail  Ucense. 

SALT  WATER  FISHERIES 

August  5,  1941.— 041-427. 

LICENSES— FEES — REFUND 

QUESTION:  (1)  May  the  Conservation  Department  refund  the 
moneys  Illegally  exacted  for  a  license  to  deal  in  salt  water  products,  said 
license  tax  having  been  collected  under  Chapter  19611,  Laws  of  Florida, 
Acts  of  1939? 

(2)  May  the  Conservation  Department  refund  moneys  collected  for 
a  license  under  the  provisions  of  Chapter  17917,  Laws  of  Florida,  1937, 
and  Chapter  19611,  Laws  of  Florida,  1939,  when  the  moneys  so  collected 
were  paid  through  error  and  oversight  by  the  Ucensee,  the  Ucensee  having 
previously  paid  for  such  Ucenses  and  the  latter  payments  amounting 
to  a  duplication? 

To  Hon,  s.  E.  Rice,  Supervisor  of  Conservation; 

In  my  opinion,  if  the  moneys  so  collected  are  still  in  the  possession 
and  under  the  control  of  the  Conservation  Department,  you  may  refund 
such  moneys.  Ms  reason  for  so  ruling  is  because  of  the  holding  of  our 
Supreme  Court  in  the  case  of  St.  Johns  Electrical  Company  vs.  City  of 
St.  Augustine,  88  So.  387: 

"As  the  ordinance  prescribed  a  penalty  by  a  fine  of  double  the 
license  tax  for  failure  to  pay  the  license  taxes,  it  cannot  fairly  be  said 
that  the  payment  was  voluntary,  in  the  sense  that  its  recovery  is  for- 
bidden by  a  rule  formulated  by  the  courts,  even  though  the  ordinance 
under  which  it  was  paid  has  since  been  adjudicated  to  be  invalid.  Taxes 
are  not  voluntarily  paid  within  the  ruling  that  precludes  a  recovery,  even 
if  illegally  exacted,  where  the  failure  to  pay  is  a  penal  offense,  and  pay- 
ment is  made  to  avoid  proceedings  to  enforce  the  penalty." 
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February  8,  1941. — 041-50. 

LICENSES— IMPOSITION  BY  MDNIdPAUTY 

QUESTION:  May  a  municipality  impose  an  additional  license  or 
occupational  tax  on  wholesale  or  retail  seafood  dealers? 

To  State  Board  of  Conservation: 

A  municipality  may  Impose  an  occupational  or  license  tax  on  whole- 
sale or  retell  seafood  dealers  ■provided  the  charter  act  of  the  municipality 
was  enacted  subsequent  to  Chapter  6877,  Acts  of  1915,  being  Sec.  Ift36, 
C.Gi.  and  provided  further  that  the  grant  of  power  in  the  charter  act 
gave  the  municipality  the  authority  to  impose  a  license  or  occupational 
tax  on  enterprises  of  this  particular  classification. 

I  must  condition  my  opinion  on  the  two  foregoing  provisions  for 
these  reasons: 

(1)  That  Sec.  1836  apparently  repeals  all  general,  special  or  local 
laws  enacted  prior  thereto  and  in  direct  conflict. 

".  ,  .  A  general  act  will  not  be  held  to  repeal  or  modify  a  special 
one  embraced  within  the  general  terms  of  the  general  act,  unless  the 
general  act  is  a  general  revision  of  the  whole  subject,  or  unless  the  two 
acts  are  so  repugnant  or  irreconcilable  as  to  indicate  a  legislative  intent 
that  one  should  repeal  or  modify  the  other."  Sanders  to.  Uowell,  74 
So.  802. 

(2)  Where  there  is  a  conflict  between  die  general  law  and  special 
charter  provisions  included  in  a  legislative  act,  it  is  well  settled  ttiat  the 
subsequent  special  charter  provisions  will  prevail.  (City  of  Orlando  vs. 
Evans,  182  So.  265  and  cases  cited  therein  under  second  syllabus,  page 
267). 

(3)  The  legislature  has  plenary  power  over  municipalities.  (Sec.  8, 
Art.  vm,  of  the  Constitution  of  Florida,  City  of  Orlanda  vs.  Evans, 
supra.) 

SALT  WATER  FISHERIES 

February  25,  1941.— 041-85, 

LICENSES-^  EI.LTNQ  SEA  FOOD— CONSTRUED 

QUESTION:  Is  a  wholesale  seafood  dealer's  license  required  of  a 
PCT^son  who  catches  his  own  fish  by  hook  and  line  and  sells  to  a  retail 
seafood  dealer? 

To  Board  of  Conservation: 

Section  3,  Chapter  19611,  Acts  of  1939,  defines  a  wholesale  seafood 
dealer  to  be: 

"Any  person  .  .  .  dealing  in  fish,  seafoods,  or  salt  water  food  prod- 
ucts of  any  kind  .  .  .  who  sells  any  of  such  products  to  wholesale  dealers, 
retail  dealers,  or  to  hotels,  restaurants,  or  other  public  eating  places. . ." 

Section  3  of  said  Chapter  defines  a  retail  seafood  dealer  to  be: 

"Any  person,  firm,  or  corporation,  ottier  than  a  wtiolesale  dealer,  or 
any  wholesale  dealer  who  deals  In  or  sells  fish,  seafoods,  or  any  salt 
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water  products  .  .  .  directly  to  the  consumer."  This  section  goes  on  to 
provide  that  the  license  hereby  Imposed  shall  not  be  required  ol  person* 
catching  flsh  or  seafoods  by  hook  and  line  method  or  gathering  such 
products  by  hand  and  selling  their  own  catch. 

Under  the  clear  and  unambiguous  wording  of  the  statute,  any  per- 
son, firm  or  corporation,  who  sells  flsh  to  a  wholesale  dealer,  a  retail 
dealer,  hotels,  or  public  eating  places,  comes  within  the  definition  of  a 
wholesale  dealer,  unless  the  person  catches  the  flsh  with  hook  and  line 
and  sells  directly  to  the  consumer.  It  would  seem  that  this  law  would, 
in  some  instances,  work  an  absurdity  but  be  that  as  it  may,  our  Supreme 
Court  has  laid  down  certain  rules  in  the  construction  of  statutes,  one 
beii^: 

"Where  the  language  of  a  statute  Is  plaJn  and  wnambiguous  and  ad- 
mits of  but  one  meaning,  effect  must  be  given  to  It  accordingly  and  the 
courts  in  construing  such  statute,  would  not  be  Justifled  hi  departing 
from  the  plain  and  natural  meaning  of  the  language  used  in  order  to 
supply  some  suwosed  omission  on  the  part  of  the  Legislature".  (Board 
of  County  Commissioners  vs.  State  of  Florida.  118  So.  313:  96  Fla.  49S). 

"Where  the  language  of  a  statute  Is  ambipitous  or  doubtful  in  mean- 
ing, the  courts  may  well  look  to  the  purpose  and  policy  of  the  statute  to 
elucidate  and  explain  the  meaning  of  the  language  used,  but  it  is  a  well 
settled  principle  of  construction  that  so  long  as  the  language  iised  Is 
unambiguous,  a  departure  from  its  plain  and  natural  meaning  is  not 
Justified  by  any  consideration  of  its  consequences  or  of  public  policy. 
It  is  also  well  settled  that  where  a  statute  is  incomplete  or  defective 
because  the  case  in  question  was  not  foreseen  or  contemplated,  it  Is 
beyond  the  province  of  the  courts  to  supply  the  omission,  even  though, 
as  a  result  the  statute  appears  unfair,  impolitic  or  a  complete  nullity". 
(Board  of  County  Commissioners  vs.  State,  Supra). 

It  is  my  opinion  that  one  who  catches  his  own  fish  by  hook  and  line 
is  required  to  have  a  wholesale  seafood  dealer's  license  before  he  can  sell 
to  a  retail  seafood  dealer. 

SALT  WATER  FISHERIES 

March  13,  1941.— 041-132. 

LICENSES — SPORT  FISHINO — ^LAKE  OKEECHOBEE 

QULSnON:  Is  a  license  required  for  sport  fishing  in  Lake  Okee- 
chobee, and  is  a  license  required  for  the  taking  of  bass  or  other  fish? 

To  Hon.  W.  J.  Hendry,  Representative,  Okeechobee  County: 

I  call  your  attention  to  Section  11  of  Chapter  10123,  Acts  of  1925 
being  Section  1875  C.G.L.  This  was  an  act  to  protect  and  regulate  the 
salt  water  fishing  industry  in  this  state.  This  act  was  amended  in  1935 
by  Chapter  17012  and  I  call  your  attention  to  Section  2- A  thereof  which 
provides: 

"For  the  purpree  of  this  act  Lake  Okeechobee  and  Doctor's  LaJw 
shall  be  and  is  considered  salt  water  and  flsh.  except  black  bass,  may  be 
taken  at  any  time  and  used  by  the  citizens  of  this  state  and  persons  not 
citizens  thereof  subject  to  the  restrictions  and  reservations  herein  im- 
posed bv  this  act  or  othendse." 

It  is  my  opinion  that  all  fish  in  Lake  Okeechobee  save  and  except 
black  bass,  are  now  classed  as  salt  water  fish  and  the  fishing  for  same 
is  regulated  by  the  statutes  pertaining  to  salt  water  fishing. 
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I  do  not  know  of  any  provision  of  the  law  whlcb  requires  a  llcenjse 
for  sport  fishing  In  salt  waters.  The  flshlng  for  black  bass  In  Lake 
Okeechobee  is  regulated  by  the  statutes  pertaining  to  fresh  water  fishing. 

I  caU  your  attention  to  Chapter  19460,  Acts  of  1939  which  was  a 
population  act  providing  that  there  should  be  no  closed  season  for  fishing 
wttfi  ?took  and  line  In  the  waters  of  any  county  in  the  State  having  a 
population  of  not  more  than  3,495  and  not  less  than  3,470  according  to 
the  last  State  census.  If  my  information  is  correct,  the  1935  State  cen- 
sus, being  the  last  State  census  of  Okeechobee  County,  Is  given  as  3,484 
which  would  leave  an  open  season  for  fishing  in  that  part  of  Lake  Okee- 
chobee which  Is  within  the  boundaries  of  said  county. 

SALT  WATER  FISHJGBIES 

October  23.  1941.— 041-612. 

LICENSES— WHOLESALE   AND   RETAIL   DEALERS 

QUESTION:  (1)  Should  the  Supervisor  of  Conservation  attempt 
to  exact  wholesale  and  retail  sea  food  dealers'  licenses  from  persons  in 
Levy,  Dixie.  Taylor.  Jackson,  Wakulla,  and  Franklin  Coimties  who  would 
be  subject  to  such  licenses,  except  for  the  provisions  of  Chapter  21093. 
Acts  of  1941? 

(2)  Should  the  Supervisor  of  Conservation  disregard  the  provisions 
of  Chapter  21093,  supra,  because  of  its  obvious  unconstitutionality  and 
exact  licenses  from  such  persons  and,  in  case  of  theii  failure  to  comply 
with  sucli  orders,  arrest  the  same;  or  should  a  proceeding  be  instituted 
to  test  the  constitutionality  of  Chapter  21093,  and  if  so,  by  whom? 

To  Hon.  S,  E.  Rice,  Supervisor  o/  Conservation: 

(1)  Be  governed  by  the  provisions  of  said  Chapter  21093  untU  a 
court  of  competent  jurisdiction  holds  same  unconstitutional  or  inap- 
plicable, because  our  Supreme  Court  haa  said: 

"It  is  further  true  that  a  ministerial  or  executive  officer  of  the 
government  has  no  authority  or  right  to  decline  the  performance  of 
purely  ministerial  duties  which  are  imposed  upon  Mm  by  statute  solely 
upon  the  ground  that  such  officer  believes  that  the  statute  violates  or 
contravenes  the  Constitution,  because  all  statutes  are  presumed  to  be, 
and  must  be  treated  and  acted  upon  by  ministerial  officers  as  con- 
stitutional and  legal  imtii  their  unconstitutionality  or  illegality  has  been 
Judicially  established."    (White  ^.  Crandon,  156  So,  303,  305). 

(2>  That  the  constitutionality  of  this  Act,  Chapter  21093,  supra,  be 
tested  by  mandamus  proceedings  instituted  by:  (a>  me  as  Attorney 
General,  or  (b)  someone  who  has  a  special  interest  or  right  in  himself 
other  than  the  status  of  resident,  citizen,  and  taxpayer.  For  example, 
some  person  who  has  paid  the  Ucense  as  required  by  Chapter  19S11, 
Laws  of  Florida,  Acts  of  1939,  and  who  either  carries  on  his  sea  food  busi- 
ness in  one  of  these  counties  specified  in  Chapter  21093,  or  who  is  in 
direct  competition  with  the  sea  food  dealers  In  one  or  more  of  the  coun- 
ties specified  in  said  Chapter  21093. 

My  reason  for  so  advising  in  2  (a)  and  2  (b>  is  because  our  Supreme 
Court  has  said: 

".  .  .  It  Is  Indispensable  to  relator's  right  to  maintain  such  an  attack 
by  a  proceeding  in  mandamus,  that  he  exhibit  some  special  or  particular 
Tight  In  himself  other  than  such  as  attaches  to  him  in  his  status  as  a 
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resident,  citizen  and  tajtpayer  of  the  county  .  .  ."     (State  ol  Florida  ex 
rel  Crim  vs.  Juvenal,  159  So.  663). 

"...  To  the  Attorney  General  of  the  state  is  committed  the  author- 
ity to  institute  proceedings  to  call  in  question  in  the  interest  of  the  general 
public  any  questionable  performance  of  official  duty  on  the  part  of  state 
or  county  officers  alleged  to  be  acting  under  statutes  that  are  either 
inapplicable  or  uticonstitutional."  (State  of  Florida  ex  rel  Cxim  vs. 
Juvenal,  supra) .  (Emphasis  supplied) . 

".  .  ,  even  though  it  appeared  that  the  relator  herein  were  a  citizen 
of  this  state,  we  think  the  proceedings  for  mandamus  should  have  been 
instituted  by  the  proper  public  officer.  The  true  distinction  seems  to  be 
that,  if  the  general  public  as  distinguished  from  the  state  in  its  sov- 
ereign capacity  Is  affected,  any  member  of  the  state  may  sue  out  the 
writ;  yet  where  the  right  or  duty  in  question  affects  the  state  in  Its 
sovereign  capacity  as  distinguished  from  the  people  at  large,  the  pro- 
ceedings must  be  ii^tituted  by  the  proper  public  officer."  (Nickelson  vs. 
State  ex  rel  BUtch,  57  So.  194). 

"There  is  no  doubt  that,  where  the  writ  of  mandamus  is  sued  out  to 
require  the  performance  of  a  definite  duty  to  the  public,  the  proceedings 
must  proceed  in  the  name  of  the  State  as  plaintiff."  (Bryce  vs.  Burke, 
Ala.   55  So.  630). 

.  If  the  mandamus  proceedings  are  instituted  by  someone  other  than 
me  in  my  official  capacity,  I  further  advise  you  to  consult  with  me  con- 
cerning the  proposed  relator  that  you  have  in  mind  to  institute  such 
proceedings,  so  that  I  may  determine  whether  or  not  he  is  qualified  to 

do  so. 

SALT  WATER  FISHERIES 

January  8,  1942. — 042-13. 

LICENSES — ^WHOLESALE  AND  RETAIL  DEALERS 

QUESTION:  What  license  is  required,  if  any,  of  a  person  selling  sea 
food  to  hotels  and  restaurants  when  such  sea  food  is  caught  by  said  per- 
son by  hook  and  line  fishing  or  some  other  hand  method,  not  by  seine, 

trap,  or  net? 

To  Hem.  Chester  B.  McMullen,  State  Attorney,  Court  House, 
Clearwater,  Florida: 

In  my  opinion,  if  a  person  sells  sea  food  to  a  hotel  or  restaurant, 
regardless  of  whether  or  not  he  is  selling  his  own  catch  or  how  the  sea 
food  has  been  caught,  such  person  must  have  a  wholesale  dealer's  license, 
(^c.  2.  Chap.  19611,  Laws  of  Florida,  1939). 

Further,  if  such  person  sells  sea  food,  which  he  has  caught  by  hook 
and  line  fishing  or  some  other  hand  method  not  by  seine,  trap,  or  net, 
and  sells  his  catch  directly  to  the  consumer,  he  is  not  required  to  have 
either  a  wholesale  or  retail  license. 

It  is  further  my  opinion  that  if  a  person  sells  sea  food  to  the  con- 
sumer which  he  has  not  caught  by  his  own  hands  or  has  caught  by  net, 
trap,  or  seine,  he  is  required  to  have  a  retail  dealer's  license.  (Sec.3, 
C^hap.  19611.  supra) . 
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SALT  WATER  FISHERIES 

July  28,  1941.— 041-408. 

MUIiLET— CLOSED  SEASON 

QUESTION:  Has  the  Board  of  Conservation  authority  to  declare  a 
statewide  closed  season  on  mullet,  as  a  part  of  the  conservation  program 
in  the  present  emergency? 

To  Hon.  s.  E.  Rice,  Supervisor  of  Conservation: 

I  can  find  no  delegation  of  power  to  the  Board  of  Conservation  to 
regulate  the  seasons  for  the  taking  of  flsh,  and  it  is  my  opinion,  there- 
fore, that  you  do  not  have  such  authority. 

SALT  WATER  FISHERIES 

June  IS.  1941.— 041-335. 

NETS— GILL— REGULATIONS 

QUESTION  T  Do  the  provisions  of  Chapter  20529,  Acts  of  1941.  con- 
flict? 

To  Hon.  S.  E.  Bice,  Supervisor  of  Conservation: 

The  7th  line  of  Sec.  1  of  page  2  of  the  typewritten  bill  provide: 

"...  gill  net6  shall  not  be  less  than  2H>  inch  bar  or  5-tnch  stretched 
mesh  .  .  ." 

On  the  11th  line  of  said  section  on  said  page  it  provides: 

"Gill  or  trammel  nets  of  not  less  than  three  (3)  inches  sti^tched 
mesh  may  be  used  .  .  ." 

The  two  provisions  are  in  direct  conflict  and,  in  view  of  this,  it  is 
my  opinion  that  the  latter  provision  will  prevail :  that  is,  it  is  unlawful  to 
use  a  gill  net  of  less  than  three  inches  stretched  mesh. 

ITie  other  apparent  conflict  is  to  be  found  in  the  last  part  of  the  2nd 
paragraph  of  Sec.  1  on  page  2,  which  prohibits  the  catching  of  any  fish, 
except  by  the  hook  and  line  or  rod  and  reel  method,  in  those  certain 
waters  between  the  1st  day  of  April  and  the  1st  day  of  June  of  each 
year,  except  shad  and  herring,  and  also  excepting  that  mullet  may  be 
caught  during  this  season  from  the  St.  Johiis  River  Memorial  Bridge 
at  Palatka  north  to  the  mouth  of  said  river,  with  the  last  paragraph  of 
that  section  on  page  3,  which  prohibits  the  catching  of  any  fish,  except 
by  hook  and  line  or  rod  and  reel  during  this  same  period  in  those  same 
waters,  except  shad  and  herring. 

In  construing  the  apparently  conflicting  provisions,  it  Is  my  opinion 
that,  in  view  of  the  fact  the  Legislature  speciflcially  permitted  the  catch- 
ing of  mullet  in  the  last  part  of  paragraph  2  of  Sec.  l,  while  the  last 
paragraph  of  this  section  only  excepts  shad  and  herring,  the  Court  would 
construe  the  former  provision  to  prevail.  I  reach  this  conclusion  from 
the  ruling  of  our  Supreme  Court  in  the  case  of  Hall  vs.  State  39  Fla. 
637,  674. 
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July  7,  1941.— 041-366. 

NETS— ILLEGAL-^SEIZURE  AND  DISPOSITION 

QUESTION:  <1>  Under  Section  22  of  Chapter  17930,  Acts  of  1937, 
should  an  illegal  net  be  confiscated  and  retained  by  the  sheriff  pending 
trial  of  the  case  where  the  case  may  be  set  for  hearing  at  a  later  date? 

(2)  Could  the  net  be  returned  to  the  owners  claiming  same  if  a 
bond  should  be  put  up  hy  the  owners  for  the  return  of  the  net  pending 
the  trial  outcome? 

(3)  Should  the  actual  owner  or  owners  of  the  net  be  arrested  also 
after  the  person  or  persons  Ashing  the  Olegal  net  have  been  arrested  and 
have  named  the  actual  owners? 

To  Bon.  S.  E.  Rice,  Supervisor  of  Conservation: 

<1>  The  Sheriff  shall  seize  the  Illegal  nets  and  hold  the  same  pend- 
ing the  outcome  of  the  trial. 

(2)  llie  nets  are  not  subject  to  being  returned  to  the  rightful 
ovners  upon  the  posting  of  a  bond. 

(3)  The  owner  or  holders  of  nets  are  guilty  of  a  misdemeanor  if 
nets  owned  by  them  are  used  to  take  flsh  contrary  to  the  provisions 
of  said  chapter. 

SALT  WATER  FISHERIES 

September  17,  1942.— 042-454. 

NETS— LEGAL  SIZE 

QUESTION:  In  reference  to  Section  371.10,  Florida  Statutes,  1941, 
What  Is  the  smallest  stretched  mesh  that  may  be  legally  used  in  the 
St.  Johns  River  south  to  Volusia  Bar  for  taking  or  catching  flsh,  shrimp, 
or  any  type  of  sea  food? 

To  Hon.  S.  E.  Rice,  Supervisor  of  Conservation: 

Section  1,  Chapter  30529,  Acts  of  1941,  provides  in  part  as  follows: 

"No  poimd,  square  net,  trap  or  set  device,  such  as  are  commonly 
used,  shall  be  fished  with  less  than  tliree  (3>  inches  stretched  mesh, 
except  that  nets  of  smaller  mesh  may  be  used  on  grounds  designated  by 
the  Commissioner  of  Conservation  for  catching  herring." 

You  will  note  that  the  above  portion  of  said  chapter  refers  to  the 
Commissioner  of  Conservation  as  the  authority  for  designating  grounds 
where  nets  of  smaller  mesh  may  be  used  for  catching  herring. 

The  above  section  also  provides  in  part  as  follows: 

"Gill  or  trammel  nets  of  not  less  than  three  (3)  Inches  stretched 
mesh  may  be  used  during  open  season  on  other  commercial  flsh." 

The  above  section  also  provides  that: 

".  ,  .  nets  of  a  less  size  may  be  flshed  for  herring  and  shad  and 
other  commercial  fish  on  established  shad  and  herring  hauls,  after 
being  designated  by  the  Board  of  Conservation." 
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In  the  above  quoted  portion,  you  will  note  the  authority  for  using 
a  net  of  smaller  ^ze  on  established  shetd  and  herrlnK  hauls  is  vested 
in  the  Board  of  Conservation.  It,  therefore,  appears  that  there  is  a 
discrepancy  in  whom  the  authority  is  vested  when  designating  grounds 
upon  which  smaller  nets  can  be  used. 

Chapter  16178,  Acts  of  1933,  Section  1,  created  the  State  Board  of 
Conservation,  which  membership  is  composed  of  the  Governor,  the  Sec- 
retary of  State,  the  Attorney  General,  the  Comptroller,  the  State  Trea- 
surer, the  Superintendent  of  Public  Instruction,  and  the  Commissioner 
of  Agriculture. 

Section  2  of  said  Act  provides  that  all  duties,  powers,  and  authority 
vested  in  the  State  Geologist,  the  Shell  Fish  Commissioner,  and  the 
State  Game  Commissioner,  at  the  time  of  the  passage  of  the  Act.  shall 
be  vested  in  the  Board  of  Conservation,  except  the  power  of  appolntlog 
and  employing  such  help,-  assistants,  and  agents  as  are  necessary  to  canr 
out  the  provisions  of  the  Act  shall  be  vested  in  the  Governor;  and  aU 
duties,  powers,  and  authority  relating  to  the  above-mentioned  depart- 
ments or  officers  vested  in  the  Governor  and  the  Commissioner  of  Agri- 
culture at  the  time  of  the  passage  of  the  Act  shall  be  vested  in  the  Board 
of  Conservation  except  that  the  Oovemor  shall  appoint  the  Supervisor 
of  Conservation  who  shall  be  the  administrative  head  of  all  work  under 
the  board  and  the  Supervisor  shall  employ  and  appoint  all  other  help, 
assistants,  and  agents  as  may  be  deemed  necessary  by  the  Governor. 

Section  7  of  said  Act  authorizes  the  State  Board  of  Conservation  to 
make  reasonable  rules  and  regulations  for  carrying  out  the  purposes  of 
this  Act  and  of  other  laws  relating  to  the  powers  and  duties  of  said  Board. 

It  Is,  therefore,  my  opinion  that  the  smallest  size  Ssh  net  that  is 
commonly  used  shall  not  be  less  than  three  (3>  Inches  stretched  mesh, 
except  that  nete  of  smaller  mesh  may  tie  fished  for  herring  and  shad 
and  other  commercial  flsh  on  established  shad  and  herring  hauls  after 
being  designated  by  the  Board  of  Conservation,  but  not  otherwise,  and 
also  nets  of  smaller  mesh  than  three  (3)  Inches  may  be  used  on  grounds 
designated  by  the  Board  of  Conservation  for  catching  herring. 

since  the  Act  creating  the  Board  of  Conservation  states  that  all 
duties  and  powers  are  vested  in  the  Board  of  Conservation,  and  that 
the  Supervisor  shall  be  the  administrative  head  of  all  work  under  the 
board,  it  is  my  opinion  that  the  Board  of  Conservation  shall  by  Its  action 
determine  the  smallest  size  fish  net  that  shall  be  used  in  accordance  with 
ttie  two  sections  referred  to,  and  that  when  reference  Is  made  to  the 
Commissioner  of  Conservation  it  is  my  opinion  that  the  Act  Intended  to 
mean  the  Board  of  Conservation  as  said  Act  abolished  the  Commissioner 
and  placed  fn  Ueu  thereof  the  Board  of  Conservation  with  a  Supervisor 
who  shall  be  the  administrative  head  of  the  Board  of  Conservation  and 
the  Acts  set  forth  what  powers  the  Supervisor  shall  have.  Bouvler  spoke 
of  "administrative"  as  one  in  which  nothing  is  left  to  discretion, 

SALT  WATER  FISHERIES 

Uay  29.  1942.— 042-267. 

SPONGES— COMMERCIALS-SIZE 

QUES170N:  Is  the  possession  of  sponges  measuring  when  wet  less 
than  five  inches  in  maximum  diameter  a  violation  of  Section  S0B4,  Com- 
piled General  Laws  of  1937,  or  is  It  necessary  for  a  conservation  agent 
to  prove  where  sponges  were  obtained? 
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To  Hon.  S.  E.  Rice,  Supervisor  of  Conservation: 

It  is  my  opinion  that  tt  is  in  violation  of  Section  8084,  Compiled 
General  Laws,  1927,  for  any  person,  persons,  firm  or  con?oration  to  have 
possession  of  any  commercial  sponges  measuring  when  wet  less  than 
five  inches  in  their  maximum  diameter,  and  for  your  information  I  quote 
you  Section  8084,  Compiled  General  Laws,  1927: 

"It  shall  be  unlawful  for  any  person,  persons,  firm  or  corjioration 
to  take  or  catch  by  any  means  or  method  in  the  waters  of  the  Gulf  of 
Mexico,  or  the  Straits  of  Florida,  or  other  waters  within  the  territorial 
limits  of  this  State,  any  commercial  sponges  measuring  when  wet  less 
than  five  inches  in  their  maximum  diameter,  or  for  any  person,  persons, 
firm  or  corporation  to  land,  deliver,  cure,  offer  for  sale  or  have  posses- 
sion of  at  any  port  or  place  or  upon  any  boat  or  vessel  any  such  com- 
mercial sponges." 

SALT  WATER  FISHERIES 

January  8.  1942. — 042-12. 

STONE  CRABS— TRAPPING 

QUESTION:  (1)  Does  a  person  violate  the  provisions  of  Chapter 
21487,  Special  Acts,  Laws  of  Florida,  1941,  when  such  person  traps  or 
attempts  to  trap  stone  crabs  in  the  Gulf  of  Mexico  or  adjacent  bays, 
lying  within  the  County  of  Pinellas,  when  such  waters  do  not  lie  due 
north  of  Indian  Rocks  Bridge;  in  other  words,  the  trapping  or  attempt- 
ing to  trap  is  in  the  waters  of  the  Gulf  of  Mexico  or  adjacent  bays  north 
of  the  east-west  center  line  of  said  bridge,  but  lying  In  an  easterly  direc- 
tion therefrom? 

(2>  Is  there  any  prohibitian  contained  in  Chapter  21487,  Special 
Acts,  Laws  of  Florida,  1941,  on  the  catching  of  stone  crabs  in  the  waters 
of  the  Gulf  of  Mexico  and  adjacent  bays  lying  nortJa  of  Indian  Rocks 
Bridge,  save  and  except  against  the  method  of  trap  or  traps? 

To  Hon.  Chester  B,  McMtiUen,  State  Attorney,  Court  House, 
Clearwater,  Florida: 

(1)  It  is  my  opinion  that  such  person  is  violating  the  provisions  of 
Chapter  21487,  supra,  because  it  would  be  a  most  strained  construction 
of  the  Act  to  hold  that  the  prohibition  only  applied  to  a  strip  of  water 
equal  in  width  to  the  width  of  Indian  Rocks  Bridge  and  lying  due  north 
therefrom. 

(2)  It  is  my  opinion  that  Chapter  21487,  supra,  only  prohibits  the 
catching  of  stone  crabs  in  such  waters  by  the  trap  method;  in  other 
words,  said  chapter  does  not  prohibit  the  catching  of  stone  crabs  by 
hook  and  line  or  by  any  other  method  which  does  not  constitute  a  trap. 

SALT  WATER  FISHERIES 

June  18,  1941.— 041-337. 

TROUT— SEASON— REGULATION 

QUESTION:  The  closed  season  on  salt  water  trout  is  from  June  15 
to  July  15,  and  such  closed  season  serves  no  conservation  purpose  for  the 
reason  that  the  trout  spawn  between  May  1  and  June  1.  Is  the  super- 
visor of  Conservation  acting  within  his  rights  in  declaring  no  closed  sea- 
son on  salt  water  trout? 
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To  Htm.  S.  E.  Rice,  Supervisor  of  Conservation: 

The  law  provides  that  the  closed  season  Is  between  the  datra  as 
stated  In  your  letter,  to- wit:  June  15  and  July  15,  and  it  is  my  opinion 
that  S'our  declaring  said  period  of  time  to  be  an  open  season  for  the 
taking  of  salt  water  trout  is  of  no  effect,  the  Legislature  having  deter- 
mined  by  duly  enacted  law  the  closed  season  for  the  taking  of  this  class 
of  fish. 

SALT  WATER  FISHERIES 

May  20,  1941.— 041-273. 

TURTLES— SHIPMENT 

QUESTION:  May  loggerhead  or  green  turtles  be  shipped  and  handled 
by  transportation  companies  during  the  months  of  May,  June,  July  and 
August  of  any  year? 

To  Hon.  S.  E.  Rtce,  Supervisor  of  Cojiservation: 

1  call  your  attention  to  Section  8038,  C.GX.,  which  provides: 

"It  shall  be  unlawful  for  any  person  or  persons,  firm  or  corporation 
to  take,  kill  or  mutilate  or  in  any  wise  destroy  any  loggerhead  or  green 
turtle  while  any  such  turtle  is  laying  or  found  out  of  the  waters  or  upon 
the  beaches  of  the  State  of  Florida  during  the  months  of  May,  June, 
July  and  August  of  any  year.  Any  person  violating  the  provisions  of 
this  section  shall  be  punished  by  a  fine  not  to  exceed  one  hundred  dollars 
or  imprisonnient  in  the  county  jail  not  to  exceed  sixty  days,  or  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court," 

You  will  observe  from  the  foregoing  provision  that  the  prohibition 
is  on  the  taking,  killing  or  mutilating  of  such  turtles  while  the  same 
are  laying  or  found  out  of  the  waters  or  upon  the  beaches.  You  will  fur- 
ther observe  that  the  foregoing  section  Is  a  penal  statute  and  a  strict 
construction  is  always  placed  on  statutes  of  such  a  nature.  It  is  my 
opinion,  therefore,  that  there  is  no  law  prohlb*tlng  the  shipment  or 
transportation  of  loggerhead  or  green  turtles  during  the  months  ol 
May,  June,  July  or  August  of  any  year. 


CHAPTER  XXI 
PUBLIC  HEALTH 

STATE  BOARD   OF  HEALTH 

August  7,  1941.— €41-436. 

AtTTOMOBILES— DISPOSITION— PROCEDURE 

QUESTION:  What  Is  the  proper  procedure  for  the  State  Board  of 
Health  to  follow  In  disposing  of  passenger  automobiles  purchased  by  the 
Board? 

To  Dr.  W.  H.  Pickett,  State  Health  Officer.  State  Board  of  Health: 

When  automobiles  have  become  obsolete  or  no  longer  useful  to  the 
Board,  I  see  no  reason  why  the  Bgard  cannot  dispose  of  them.  It  Isn't 
necessary  that  notice  of  the  proposed  sale  be  published  although  as  a 
matter  of  public  policy  I  recommend  either  tliat  such  publication  be  had 
or  at  least  that  several  bids  be  received  in  order  that  the  automobiles 
may  be  sold  at  a  fair  and  reasonable  price.  The  amount  received  for 
each  car  should  be  deposited  with  the  State  Treasurer  as  a  credit  to  the 
fund  from  which  the  original  purchase  of  that  car  was  made. 

STATE  BOARD   OF  HEALTH 

July  85,  1»41.— 041-401. 

DEAD  BODIES— TBANSPORTATTON  BEQULATIONS 

QUESTION:  Does  the  second  sentence  of  Rule  3  of  the  rules  promul- 
gated by  the  State  Board  of  Health,  governing  the  transportation  and 
disinterment  of  dead  bodies,  apply  whether  the  body  is  to  be  transported 
by  common  carrier  or  merely  removed  from  its  place  of  keeping;  also 
does  it  apply  to  "any  body  removed  from  any  place  of  reception,  by 
vault  or  other  structure,  if  retained  therein  for  more  than  18  hours"? 

To  Dr.  Edward  M.  L'Engle,  Director,  Bureau  of  Vital  Statistics, 
State  Board  of  Health: 

Rule  3  reads  as  follows: 

"The  bodies  dead  from  any  cause  not  specified  in  Rule  2  shall  be 
accepted  for  transportation  only  when  encased  in  a  sound  coffin  or 
casket  and  enclosed  in  a  strong  outside  wooden  box  or  metal  vault;  pro- 
vided, ttiat  ttie  body  will  reach  its  destination  within  eighteen  CIS)  hours 
from  time  of  death.  If  the  body  cannot  reach  its  destination  within 
eighteen  (18)  hours  from  the  time  of  death,  then  the  body  must  tx 
prepared  as  provided  by  Sections  (a)  and  (b)  of  Rule  2.  The  outside  case 
may  be  omitted  in  aU  Instances  when  the  coffin  or  casket  is  transported 
in  hearse  or  funeral  director's  vehicle." 

You  state  that  Sections  (a)  and  (b)  of  Rule  2  require  embalming 
and  that  the  purpose  of  the  Rule  is  to  provide  that  a  dead  body  at  the 
time  of  burial  will  not  show  decomposition. 

In  my  opinion  the  second  sentence  of  Rule  3  contemplates  trans- 
portation by  any  vehicle,  whether  by  common  carrier  or  otherwise,  but 
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I  do  not  think  that  the  mere  fcmoval  of  a  body  from  a  place  of  recep- 
tion to  a  point  a  short  distance  avray,  as  within  the  same  registration 
district,  1b  contemplated  by  tbat  portion  of  the  Rule. 

STATE  BOARD  OF  HEALTH 

December  10.  1941.— 041-702. 

DENTAL  LAWS — ^ENFORCEMENT 

QUESTION:  May  the  State  Board  of  Health  or  the  Biireau  of  Nar- 
cotics of  the  State  Board  of  Health  talce  over  eiiforcem.ertt  of  the  dental 
laws  of  Florida? 

To  State  Board  of  Health: 

There  Is  no  statute  authorizing  or  directing  the  State  Board  of  Health 
or  the  Bureau  of  Narcotics  of  the  State  Board  of  Health  to  take  over 
the  enforcement  of  the  dental  laws.  It  would  seem  possible,  however, 
for  the  Secretary-Treasurer  of  the  Florida  State  Board  of  Dental  Ex- 
aminers  under  Section  12  of  Chapter  20240,  Laws  of  Florida,  Acts  of 
1941,  to  employ  as  the  Assistant  Secretary -Treasurer  a  person  who  is 
also  employed  by  the  State  Board  of  Health,  if  the  State  Board  of  Health 
and  the  person  in  question  are  agreeable  to  this  arrangement.  The  Sec- 
tion in  question  reads  as  follows: 

"The  Secretarr-Treasurer  of  the  Board,  with  the  consent  of  the 
Board,  shall  have  the  power  to  employ  at   his   pleasure  an   Assistant 

Secretary -Treasurer,  who  need  not  be  a  member  of  the  Board  nor  a  prac- 
ticing dentist.  The  Assistant  Secretary-Treasurer  shall.  In  the  name  of 
the  Secretary-Treasurer,  be  quallfled  to  perform  any  of  the  duties  of  the 
Secretary-Treasurer  in  matters  pertaining  to  the  gathermg  of  evidence 
In  any  violation  of  any  of  the  provisions  of  this  Act,  swearing  out  war- 
rants, appearing  before  courts  in  prosecutions,  and  any  other  matters 
pertaining  to  the  enforcement  of  the  provisions  of  this  Act,  but  said 
Assistant  Secretary-Treasurer  shaU  not  be  entitled  to  receive  any  witness 
or  other  fees  out  of  the  fine  and  forfeiture  fund  of  any  county  on  account 
of  his  testlfymg  as  a  witness  or  any  other  services  rendered  by  him  under 
this  Act." 

Under  this  statute  the  Assistant  Secretary-Treasurer  ao  employed 
would  be  authorized  to  perform  the  functions  enumerated  to  assist  In  the 
enforcement  of  the  provisions  of  Chapter  20240,  Acts  of  IMl. 

STATE  BOARD  OF  HEALTH 

August  20,  1942.-042-405. 

FEDERAL  GRANTS — DETENTION  HOSPITAI^ 

QUESTION:  Does  the  State  Board  of  Health  have  the  legal  author- 
ity to  maintain  and  operate  a  Quarantine  or  isolation  hospital  for  the 
detention  and  treatment  of  infected  prostitutes,  and.  If  so,  may  the  State 
Board  of  Health  receive  an  allotment  of  Federal  fimds  to  be  used  In  the 
operation  and  maintenance  of  such  quarantine  and  isolation  hospital? 

To  Federal  Works  Agencv,  Washington,  D.  C' 

The  statutes  of  Florida  authorize  the  State  Board  of  Health  to  make, 
adopt,  promulgate  and  enforce  rules  and  regulations  covering  sanita- 
tion and  quarantine  as  may  be  necessary  for  the  protection  of  the  public 
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tiealtli,  which  regulations  so  established  shall  be  known  as  the  Sanitary 
Code  of  the  State  of  Florida  (Section  381.49.  Florida  Statutes  1941). 

Regulation  21  of  the  Sanitary  Code  so  adopted  provides  as  follows: 

Regulation  21:  Gonorrhea — Syphilis — Tuberculosis. 

"A  person  affected  with  or  presumably  affected  with  one  of  the  dis- 
eases mentioned  in  this  regulation  shall  when  necessary  for  the  protection 
of  the  public  health  be  isolated  or  restricted  In  accordance  with  statute 
law  and  specific  regulations  of  the  sanltat?  code." 

Regulation  25  of  said  Sanitary  Code  provides: 

"Regulation  25:  When  in  the  opinion  of  the  health  officer  proper 
isolation  or  quarantine  of  an  affected  person,  persons,  carrier,  or  contact 
is  not  or  cannot  be  effectively  maintained  on  the  premises  occupied  by 
such  person  or  persons  by  methods  designated  in  this  code,  he  may  re- 
move or  require  the  removal  of  such  person  or  persons  to  a  hospital  or 
other  proper  place  designated  by  him;  or  he  may  employ  such  guards  or 
officers  as  may  be  necessary  to  maintain  effective  isolation  or  quaran- 
tine." 

Begulation  40  of  said  Sanitary  Code  provides: 

"Regulation  40:  Syphilis,  gonorrhea,  chancroid,  granuloma  inguinale, 
and  lymphogranuloma  venereum  are  hereby  designated  as  venereal  dis- 
eases and  are  declared  to  be  contagious,  infectious  communicable  diseases 
and  dangerous  to  the  public  health." 

Regulation  45  of  said  Sanitary  Code  provides;  ' 

"Regulation  45:  If  any  person  or  persons  suspected  of  being  infected 
with  a  venereal  disease  should  refuse  to  voluntarily  submit  to  examina- 
tion, the  health  officer  shall,  in  that  event,  follow  the  procedure  set 
forth  in  Sections  3949  and  3951  of  the  Compiled  General  Laws  of  Florida 
(1927),  that  where  such  person  or  persons  suspected  of  being  Infected 
are  reputed  to  be  promiscuous  source  or  sources  of  infection,  the  health 
officer  shall  take  immediate  steps  to  isolate  such  person  or  persons  or 
quarantine  the  house  or  premises  of  such  person  or  persons." 

Regulation  49  of  said  Sanitary  Code  provides: 

"Regulation  49:  Any  person  afflicted  with  a  venereal  disease  who 
falls  or  refuses  to  tmdergo  proper  treatment  for  the  disease  shall  be  iso- 
lated or  quarantined  for  the  period  during  which  the  patient  refuses 
treatment,  or  until  the  health  officer  is  satisfied  that  he  is  no  longer 
capable  of  disseminating  infection." 

Regulation  55  of  said  Sanitary  Code  provides : 

"Regulation  55:  The  health  officer  Is  authorized  and  directed  to  iso- 
late or  quarantine  a  person  whc  has  or  is  suspected  of  having  a  venereal 
disease,  whenever,  in  the  opinion  of  the  health  officei'.  isolation  or  quar- 
antine is  necessary  for  the  protection  of  the  public  health.  In  establishing 
isolation  or  quarantine,  the  health  officer  shall  designate  and  define  the 
limits  of  the  area  in  which  the  person  known  to  have  a  venereal  disease 
and  his  immediate  attendants  are  to  be  isolated  or  quarantined  and  no 
persons  other  than  the  attending  physician  shall  enter  or  leave  the  area 
of  quarantine  without  the  permission  of  the  health  officer.  No  one  but 
the  health  officer  shall  terminate  said  isolation  or  quarantine  and  this 
shall  not  be  done  until  the  diseased  person  has  become  non -infectious, 
as  determined  by  the  health  officer  through  clinical   examination  and 
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all  necessary  laboratory  tests,  or  for  other  sufficient  reason  the  health 
officer  shall  deem  it  proper  to  sooner  terminate  said  Isolation  or 
quarantine." 

Regulation  56  of  said  Sanitary  Code  provides: 

"Regulation  56:  When  the  person  whose  name  is  reported  Is  known 
to  be  a  prostitute  or  pimp,  or  to  be  engaged  In  any  way  in  commercial- 
ized vice,  it  may  be  assumed  that  such  person  can  not  be  trusted  to  pro- 
tect others  from  exposure  or  infection,  and  it  is  the  duty  of  the  health 
officer  to  take  immediate  steps  to  isolate  or  quarantine  such  person  with- 
out waiting  to  interview  either  the  physician  or  the  patient.  In  all  other 
cases  where  Isolation  or  quarantine  is  instituted,  the  health  officer  should 
satisfy  himself  as  to  the  accuracy  of  the  diagnosis." 

The  foregoing  regulations  of  the  Sanitary  Code,  together  wiih  the 
statutes  of  this  State,  authorize  the  State  Board  of  Health  to  isolate 
persons  having  a  venereal  disease,  d^lgnate  and  define  the  limits  of  the 
area  in  which  such  persons  are  to  be  isolated,  and  treat  them  at  public 
expense.  Having  power  and  authority  to  Isolate  such  persons  and  treat 
them  at  public  expense,  It  Is  my  opinion  that  the  State  Board  of  Health 
has  the  power  to  maintain  and  operate  quarantine  or  isolation  hospitals 
for  that  purpose,  and  may  receive  an  allotment  of  Federal  funds  to  be 
used  In  the  operation  and  maintenance  of  such  isolation  and  quarantine 
hospitals,  provided  said  allotment  is  a  grant  rather  than  a  loan. 

STATE  BOARD   OF  HEALTH 

December  10,  1941.— 041-671. 

March  3.  1942.— 042-102. 

FEDERAL   GRANTS — REPAYMENT   WTTH    STATE    FUNDS 

QUESTION:  (1>  Is  the  State  Board  of  Health  authorized  to  enter 
into  a  contract  with  the  P.W.A.  for  the  construction  of  a  laboratory- 
engineering  building?  The  building  is  to  cost  $160,000.00 — the  Federal 
government  advancing  the  entire  amount.  They  are  to  give  as  an  out- 
right grant  $70,000.00  leaving  $90,000.00  to  be  paid  by  the  State.  It  has 
been  suggested  by  the  P.W.A.  that  this  $90,000.00  be  amortized  at  Z% 
interest  over  a  period  of  10  years  by  equal  annual  payment  of  $10,550.00. 
They  ask  that  the  State  Board  of  Health,  if  the  project  is  approved,  pass 
a  resolution  calling  for  payment  of  $10,550.00  each  year,  the  resolution  to 
contain  a  clause  signifying  that  the  agreement  will  be  renewed  each  year 
until  amortization.  An  option  would  be  attached  giving  the  Board  the 
opportunity  to  pay  out  the  entire  amount  due  at  any  time  and  save 
interest. 

(2)  Would  the  laws  be  Interpreted  differently  If  Federal  funds 
Instead  of  State  funds  were  used  to  amortize  this  proposed  loan? 

To  State  Board  of  Health: 

(1)  I  am  unable  to  find  any  law  of  Florida  which  grants  authority 
to  the  State  Board  of  Health  to  carry  out  the  described  agreement  so  far 

as  State  funds  are  concerned. 

(2)  The  Florida  State  Board  of  Health  is  not  authorized  to  enter 
Into  this  contract  directly  with  the  P.W.A. 

By  Chapter  15861,  Laws  of  Florida,  Acts  of  1933,  tiiere  was  created 
a  commission  to  be  known  as  the  "Florida  Agricultural  and  Industrial 
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Relief  Commission."  The  name  of  this  Commission  was  changed  by 
Chapter  20509,  Laws  of  Florida,  Acts  of  1941,  to  "Florida  State  Improve- 
ment Commission."  The  apparent  purpose  of  these  two  Acts  was  to  aid 
and  assist  counties,  municipalities,  political  sub -divisions,  boards  and 
commissions  of  the  State  of  Florida  in  securing  from  the  Federal  gov- 
ernment loans  or  grants  of  money  appropriated  by  Congress.  The  Florida 
State  Improvement  Commission  is  given  authority  to  negotiate  and  ac- 
cept loans  and  grants  from  the  Federal  government  for  public  purposes. 

It  appears,  therefore,  that  the  Commission  would  be  authorized  to 
enter  into  a  contract  with  the  Federal  goverrmient  for  the  construction 
of  the  proposed  building,  provided  the  project  Is  self-liquidating  in  char- 
acter, and  the  State  Board  of  Health  could  acquire  the  use  and  possession 
thereof  by  appropriate  agreement  with  the  Commission. 

The  benefit  of  the  proposed  grant  from  the  Government  will  there- 
fore have  to  be  secured  by  the  State  Board  of  Health  through  the  Florida 
State  Improvement  Commission, 

STATE  BOARD    OF  HEALTH 

December  9,  1942.— 042-583. 

FEDERAL  GRANTS— SANTTATTON  PROJECTS— MI UTARY  AREAS 

QUESTION:  Have  cities  and  counties  of  the  state  of  Florida  legal 
authority  to  accept  Federal  grants  and  contract  pursuant  thereto,  for 
sanitation  projects  in  emergency  instances  in  connection  with  the  war 
effort  and  can  the  State  Board  of  Health  legally  enter  into  contracts 
covering  the  aforesaid  work  and  receive  Federal  grants  therefor? 

To  State  Board  of  Health,  Jacksonville,  Florida: 

I  understand  from  your  request  that  under  the  Lanham  Act  of  the 
Federal  Congress,  the  United  States  Public  Health  Service  and  the  War 
Public  Works  Division  of  the  Federal  Works  Agency  have  agreed  upon  a 
program  to  meet  the  acute  sanitation  emergency  existing  in  military 
areas  such  as  the  Carrabelle-Apalachicola  area,  Panama  City  area,  Green 
Cove  Springs  area,  Tallahassee  area,  and  some  eight  or  ten  additional 
such  areas.  This  program,  you  say,  is  to  protect  the  health  of  the  mili- 
tary, naval,  and  war  industrial  personnel  in  specific  areas  outside  water 
and  sewerage  districts  in  the  vicinity  of  war  establishments  by  providing 
the  fundamental  sanitary  facilities  required,  and  I  understand  the  pro- 
gram is  to  be  financed  entirely  by  Federal   grants. 

Under  the  program  outlined  by  you,  the  city  or  county  having  juris- 
diction in  the  area  involved  will  sponsor  the  application  for  War  Public 
Works  emergency  sanitation  projects,  and  the  sanitary  improvements 
will  be  carried  out  In  accordance  with  the  laws,  specifications  and  regu- 
lations of  the  State  Board  of  Health. 

The  State  Board  of  Health,  under  Sections  381.43  to  381.50  inclusive, 
of  Florida  Statutes  1941,  has  supervisory  control  and  regulatory  powers 
over  the  water-supply,  sewerage,  refuse,  and  the  disposal  of  excreta,  sew- 
erage disposal  or  other  wastes  throughout  the  State,  and  may  make  such 
rules  and  regulations  covering  sanitation  as  may  be  necessary  for  the 
protection  of  the  public  health. 

Further,  the  State  Board  of  Health,  by  Section  318.45,  Florida  Stat- 
utes 1941,  is  charged  with  the  duty  of  consulting  with  and  advising  the 
authorities  of  cities  and  counties  concerning  the  water  supply  and  the 
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disposal  of  drainage,  sewage  and  refuse  with  reference  to  existing  and 
future  needs  of  such  communities. 

Likewise,  the  State  Board  of  Health,  upon  finding  that  any  water 
supply,  sewerage,  waste  or  refuse  disposal  system  is  in  any  way  a  menace 
to  health,  is  authorized  to  issue  an  order  requiring  the  owner  of  such 
system  to   correct   the   improper   conditions.      (Sections   381.46,  Florida 

Statutes  1941). 

Municipalities  are  authorized  to  pass  all  laws  and  ordinances  which 
may  be  necessary  for  the  preservation  of  the  public  health.  (Section 
167.05,  Florida  Statutes  1941). 

The  statutes  authorize  the  organization  and  operation  of  local  health 
units  under  the  supervision  and  control  of  the  State  Board  of  Health  In 
counties  and  cities  for  the  control  and  eradication  of  preventable  dis- 
eases and  for  Inculcating  modem  scientific  methods  of  hygiene,  sanita- 
tion, and  the  prevention  of  communicable  diseases.  The  county  com- 
missioners are  authorized  to  agree  with  the  State  Board  of  Health  upon 
the  expenditure  by  the  State  Board  of  Health  in  such  counties  of  any 
funds  allocated  for  that  purpose  by  the  State  Board  of  Health  or  re- 
ceived by  It  for  such  purposes  from  private  contributions  or  other  sources. 
The  State  Board  of  Health  is  further  authorized  to  arrange  and  agree 
with  the  United  States  Government  through  its  duly  authorized  officers 
for  the  allocation  and  expenditure  by  the  United  States  of  funds  of  the 
United  States  in  the  study  of  causes  of  diseases  and  prevention  thereof 
in  such  full  time  local  health  units  when  and  where  established  by  the 
State  Board  of  Health,    f Chapter  154.  Florida  Statutes  1941*. 

Boards  of  county  commissioners  of  the  several  counties  of  the  state 
of  Florida,  whenever  it  may  be  necessary  to  meet  the  requirements  of  the 
United  States  Government  with  reference  to  obtaining  grants  of  Federal 
funds  in  connection  with  the  program  of  Public  Works  Administration, 
may  by  resolution  of  such  board  transfer  and  expend  such  sums  of  money 
as  may  be  necessary  to  obtain  said  grant,  provided  such  transfers  are 
approved  by  the  State  Comptroller  and  the  County  Budget  Commission 
where  one  exists.    (Section  218.06,  Florida  Statutes  1941 K 

The  1941  appropriations  bill,  in  Section  6  thereof,  provides  that  Fed- 
eral money  appropriated  by  the  Congress  of  the  United  States  to  be  used 
for  state  purposes,  whether-  by  itself  or  in  conjunction  with  moneys  ap- 
propriated by  the  Legislature  of  the  State,  is  re -appropriated  as  far  as 
It  may  be  necessary  to  the  purpose  for  which  same  was  made  available, 
and  in  so  far  as  the  same  is  permitted  by  the  Federal  Statutes. 

Thus  we  see  that  the  State  Board  of  Health,  the  several  counties,  and 
the  municipalities,  have  the  responsibility  of  preserving  the  public  health, 
and  are  charged  with  cooperating  to  that  end. 

We  also  see  that  many  statutes  have  been  enacted  with  reference 
to  the  acceptance  and  use  of  Federal  grants. 

In  addition  to  all  this,  I  can  find  no  prohibition  against  acceptance 
of  Federal  grants  by  counties,  municipalities,  or  state  agencies,  where 
such  grants  are  outright  gifts  and  do  not  impose  any  liability  upon  the 
finances  of  the  recipient  thereof. 

It  is,  therefore,  my  opinion  that: 

(1)  Cities  and  counties  of  the  state  of  Florida  have  the  legal  au- 
thority to  accept  Federal  grants  and  contract  for  sanitation  projects 
outlined  by  you  to  be  carried  out  In  accordance  with  the  regulations  of 
the  State  Board  of  Health. 
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(2)  Tlie  state  Board  of  Health  has  the  legal  authority  to  accept 
Fiedend  grants  and  agree  with  the  various  beards  of  county  commission- 
ers for  their  expenditure  through  the  local  health  units  In  carrying  out 
the  sanitation  projects  outlined  by  you. 

STATE  BOARD   OF  HEALTH 

May  6,  1941.— 041-235. 

HEALTH  OFFICER— DELEGATION  OF  AUTHORmf 

QUESTION;  May  the  State  Health  Officer  delegate  the  authority 
of  that  office  to  the  City  Health  Officer  so  that  he  may  quarantine 
syphilis  and  gonorrhea? 

To  Dr.  W.  H.  Pickett,  State  Health  Officer,  Jacksonville,  Florida: 

Section  3145,  Compiled  General  Laws,  Permanent  Supplement,  Vol. 
3,  provides  for  your  appointment  in  this  language: 

"It  shall  be  the  duty  of  the  Governor  to  appoint  a  physician  .  .  . 
which  said  person  shall  be  krwum  as  the  State  Health  Officer.  The  State 
Health  Officer  shall  be  the  Executive  Officer  of  the  Board  and  Secretary 
of  the  same  ..." 

Section  3951  of  the  Compiled  General  Laws  of  1927  provides: 

"State,  County  and  Municipal  Health  Officers  or  their  authorised 
deputies,  within  their  respective  jurisdictions,  are  hereby  directed  and 
empowered,  when  in  their  Judgment  It  is  necessary  to  protect  the  public 
health  ...  to  isolate  persons  Infected  with  a  venereal  disease  ..." 

It  is  therefore  apparent  that  you,  as  State  Health  Officer,  have  the 
authority  under  Section  3951,  to  appoint  a  deputy  to  Isolate  persons  in- 
fected with  a  venereal  disease,  and  I  know  of  no  reason  why  you  cannot 
appoint  Dr.  Upchurch  as  your  deputy  In  that  regard. 


STATE  BOARD   OF  HEALTH 

July  8.  1941.— 041-370. 

LABORATORY   SERVICE— PHYSIOTHERAPIST 

QUESTION:  Would  one  registered  and  holding  a  license  as  a 
physiotherapist  be  entitled  to  receive  the  laboratory  service  furnished 
by  the  State  Board  of  Health  to  Doctors  of  the  different  schools  of 
medicine? 

This  question  involves  the  case  of  State  ex  rel  Turner  vs.  Baltzell,  197 
So.  783. 

To  State  Board  Of  Health: 

The  opinion  in  the  case  of  State  ex  rel  Tumei'  vs.  Baltzell  et  al, 
197  So,  783  Involved  those  physicians  practicing  naturopathy  and  It 
was  particularly  stated  in  the  opinion  that  naturopathic  practice  is 
licensed  and  recognized  by  the  law  of  this  State. 

I  am  unable  to  find  any  recognition,  in  our  law.  of  physiotherapy 
as  constituting  within  itself  one  of  the  recognized  schools  of  medicine. 
There  is,  so  far  iis  I  am  able  to  ascertain,  no  regulation  of  the  practice 
of  physiotherapy  in  the  State  of  Florida. 
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The  statutes  of  this  State  dc?  recognize  physiotherapy  as  one  of  the 
courses  of  study  required  of  students  In  l^ally  chartered  osteopathic 

colleges. 

Physiotherapy  is  recognized  in  some  states,  for  example,  the  State 
of  New  York  where  It  is  defined  to  be  the  use  of  actino-therapy,  hydro- 
therapy, mechanotherapy,  thermotherapy,  and  electrotherapy,  exclu- 
sive of  the  X-ray.  In  that  State,  a  duly  licensed  physician  may  use 
such  m.odalities  but  the  licensed  physiotherapist  may  not  ensa^e  in  the 
independent  use  thereof  but  practices  under  the  supervision  of  a  duly 
ticensed  physician. 

One  who  denominates  himself  a  physiotherapist  and  holds  out  to 
the  public  that  he  is  able,  through  the  practice  of  physiotherapy  to 
treat  and  cure  or  relieve  human  diseases  or  injuries  is  in  fact,  in  my 
opinion,  practicing  the  healing  art.  But,  the  law  of  this  State  does  not 
recognize  his  particular  specialty  as  one  of  the  separate  schools  of 
medicine. 

A  physiotherapist  is,  in  my  opinion,  in  much  the  same  situation 
as  a  regular  medical  doctor  who  follows  some  specialized  practice.  For 
example,  an  oculist  practices  as  such  under  his  authority  to  practice  as 
a  regular  medical  doctor,  tils  specialty  not  being  recognised  as  con- 
stituting, alone,  one  of  the  schools  of  medicine.  The  physiotherapist  ol 
Florida,  therefore.  Is  specializing  in  one  branch  of  the  Osteopathic 
School  of  Medicine  or  else  he  is  practicing  as  a  regular  medical  doctor, 
specializing  in  physiotherapy. 

Therefore  a  physiotherapist,  as  such,  i.s  not  entitled  to  the  labora- 
tory service  rendered  by  your  Board.  If,  however,  he  is  duly  licensed 
as  a  practitioner  of  a  school  of  medicine  recognized  by  the  laws  of  this 
State  and,  as  such,  is  specializing  in  physiotherapy,  then,  as  a  licensed 
practitioner  of  the  recognized  school  of  medicine,  he  Is  entitled  to  such 
laboratory  service,  but,  in  that  capacity,  only,  and  not  as  a  physio- 
therapist. 

STATE  BOARD    OF  HEALTH 

March  19,  1942. — 042-133. 

MEMBERS— LIABILITY  FOR  DAMAOES  IN   OPERATION 
OP  AUTOMOBILE 

QUESTION:  If  the  operator  of  a  personal  car  has  an  accident 
while  traveling  for  the  State  Board  of  Health  and  causes  damage  to 
another  car  or  person,  and  does  not  carry  liability  and  property  damage 
Insurance,  could  the  members  of  the  State  Board  of  Health  be  sued? 

To  State  Board  of  Health: 

The  State  Board  of  Health  is  a  governmental  agency  of  the  State 
of  Florida  and  its  employees  are  State  Employees.  Any  suit  against  the 
State  Board  of  Health,  or  its  members,  as  such  for  damages  arising  from 
an  automobile  accident  had  by  an  employee  would,  in  effect,  be  a  suit 
against  the  State  of  Florida,  and  there  is  no  legal  liability  on  the  part 
of  the  State  in  such  cases.  Assuming  that  the  term  "personal  car"  as 
used  in  your  question,  quoted  above,  means  the  personally  owned  auto- 
mobile of  the  operator,  who  is  an  employee  of  the  State  Board  of  Health, 
it  is  my  opinion  that  the  members  of  the  State  Board  of  Health  are  not 
liable  for  damages  occasioned  by  the  operation  of  such  automobile. 

Of  course  if  the  car  is  the  personal  car  of  a  member  of  the  state 
Board  of  Health  and  is  being  used  by  an  employee  and  is  involved  in  an 
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accident  causing  damage,  such  memlser  may  or  may  not  be  individuslly 
liable,  depending  on  the  facts  of  the  case. 

But  In  either  event  there  would  be  no  liability  on  the  part  of  the 
members  of  the  State  Board  of  Health  as  such. 


STATE  BOARD   OF  HEALTH 

March  10,  1941.— 041-122, 

MERIT  SYSTEM  COUNCIL— APPOINTMENTS 

QUESTION:  Would  the  appointment  of  Dean  Matherly  to  the  Merit 
System  Council,  which  will  pass  upon  the  promotion,  demotion  and 
appointment  of  all  employees  of  the  Florida  Crippled  Children's  Commis- 
mission  and  the  State  Board  of  Health,  violate  any  State  law? 

To  Dr.  WUliam.  H.  Ball,  Director  of  the  Bweau  of  Maternal  and  Child 
Health.  State  Board  of  Health,  Jacksonville,  Florida,: 

Dean  Walter  J.  Matherly  is  presently  employed  as  Dean  and  head 
Professor  of  Economics  at  the  University  of  Florida  at  a  monthly  salary 
of  $644.44. 

Such  employment  does  not  constitute  the  holding  of  office  as  con- 
templated by  Section  15,  Article  XVI  of  the  Constitution,  which  provides 
that  no  person  shall  hold  or  perforin  the  functions  of  more  than  one 
office  under  the  government  of  this  State  at  the  same  time. 

Tliere  is  a  person  presently  employed  as  Director  and  Professor  of 
Architecture  in  the  School  of  Architecture  at  the  University  of  Florida 
at  a  monthly  salary  of  $444.44.  This  same  person  Is  likewise  presently 
employed  as  architect  for  the  State  Board  of  Control  at  a  monthly 
salary  of  $200.00. 

There  is  another  twrson  who  was  until  recently  employed  as  Assistant 
Professor  of  Insurance  and  Realty  Management  in  the  College  of  Busi- 
ness Administration  at  the  University  of  Florida,  at  a  monthly  salary 
of  $266.66.  He  was  at  the  same  time  employed  by  the  Florida  Industrial 
Commission  as  Supervisor  of  Examinations  tmder  the  Merit  System  of 
that  Commission,  at  a  monthly  salary  of  $150.00. 

t  point  out  the  above  situations  not  as  having  anything  to  do  with 
the  present  question  but  as  illustrative  of  the  fact  that  there  is  a  pre- 
cedence lor  the  proposed  appointment  of  Dean  Matherly, 

The  Act  creating  the  Florida  Crippled  Children's  Commission  and 
amendatory  Acts  with  reference  thereto  provide  that : 

"The  Florida  Crippled  Children's  Commission  shall  be  a  body  cor- 
porate and  shall  have  a  corporate  seal  .  .  ." 

"Said  commission  shall  have  the  right  to  employ  all  necessary  cleric, 
servants  and  employees  not  otherwise  provided  herein  and  shall  have 
the  right  to  formulate  and  adopt  general  policies  and  adopt  an  annual 
budget  and  plan  .  .  ." 

"Said  conunission  shall  have  and  possess  all  the  powers  of  a  body 
corporate  for  all  the  purposes  created  by  or  that  may  exist  under  the 
provisions  of  this  law  or  any  law  or  laws  amendatory  thereof." 

(Chapter  13620,  Acts  1929,  Sec.  10.  Chapter  19430,  Acts  1939,  Sec.4). 
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The  Act  creating  the  State  Board  of  Health  provides  that: 

"The  State  Board  of  Health  slmU  have  the  greneral  supervtsion  of 
the  public  health  of  the  State  of  Florida  and  shall  have  power  to  make, 
promulgate  and  enforce  such  rules  and  regulations  as  may  be  necessary 
for  the  preservation  of  the  same." 

(Chapter  4348,  Acts  1895,  Sec.  2  amending  Sec.  772,  Revised  Statute, 
1892). 

Broad  powers  are  granted  to  the  l?tate  Board  of  Health  for  the  pur- 
pose of  carrying  out  provisions  of  the  Act  and  the  preservation  of  the 
State  health.  Provision  is  made  for  defraying  the  expenses  of  the  Board 
and  while  I  find  no  specific  statutory  authority  for  employment  of  neces- 
sary personnel  by  the  Board,  I  am  of  the  opinion  that  the  Board  would 
have  this  authority  since  I  find  no  statutory  prohibition.  It  would  be 
necessary  in  my  opinion  for  the  Board  to  exercise  this  authority  in  order 
to  carry  out  the  provisions  of  the  Act  creating  the  Board  and  relating 
to  the  preservation  of  the  State  health. 

It  is  my  conclusion  that  in  view  of  the  fact  that  the  Florida  Crippled 
Children's  Commission  and  the  State  Board  of  Health  do  have  authority, 
statutory  or  implied,  concerning  the  employment  of  necessary  personnel 
and  the  adoption  of  rules  and  regulations,  they  would  have  the  authority 
to  effect  such  employment  through  a  Merit  System,  set  up  under  the 
rules  and  regulations  of  said  Board  and  Commission,  provided,  of  course, 
the  actual  employment  was  done  by  the  proper  officers  of  said  Board 
and  Commission. 

I  am  further  of  the  opinion  that  the  appointment  of  Dean  Matberly 
to  a  position  on  the  Merit  System  Council  set  up  by  the  State  Board  of 
Health  and  Florida  Crippled  Children's  Commission  would  violate  no 
State  law.  I  am  assuming,  of  course,  that  Dean  Mather ly  has  not  held 
political  office,  nor  been  an  officer  of  a  political  organization,  other  than 
his  connection  with  the  University  of  Florida,  during  the  year  preceding 
his  appointment,  nor  that  he  has  been  an  employee  or  officer  or  board 
member  of  the  Florida  State  Board  of  Health  or  Florida  Crippled 
Children's  Commission  within  one  year  prior  to  his  appointment. 

STATE  BOARD   OF  HEALTH 

April  17,  1941.— 041-200. 

MERIT  SYSTEM  COUNCIL— APPOINTMENTS— DUAL  POSITIONS 

QUESTION:  May  a  member  of  the  State  Board  of  Pharmacy  serve 
as  a  member  of  the  Merit  System  Council?   Neither  position  has  a  salary 

connected  with  it. 

To  Dr.  W.  H.  Pickett,  State  Health  Officer,  Jacksonville.  Florida: 

The  writer's  attention  has  been  called  to  an  opinion  of  this  office 
under  date  of  March  10,  1941,  in  re:  Validity  of  Proposed  Appointment  of 
Dean  Matherly  to  the  Merit  System  Council  of  the  Florida  Crippled 
Children's  Commission  and  State  Board  of  Health.  You  do  not  state 
whether  or  not  this  is  the  Merit  System  Council  you  have  in  mind.  As 
you  probably  know,  there  is  a  statutory  body  known  sis  the  Merit  System 
Council  that  was  created  at  the  same  time  as  the  Industrial  Commission 
but  I  shall  assume  for  the  purpose  of  this  opinion  that  the  Council  you 
refer  to  is  the  one  referred  to  in  my  opinion  of  March  10  to  the  State 
Board  of  Health. 
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I  am  of  the  opinion  that  a  member  of  the  State  Board  of  Pharmacy 
is  a  State  Officer  under  the  meaning  given  the  term  "officer"  by  our 
Supreme  Court  in  many  cases.  See  State  vs.  Jones,  84  So.  84;  Dade 
County  vs.  State,  116  So,  72;  and  McSween  vs.  State  Live  Stock  Sanitary 
Board  of  Florida,  122  So.  239.  I  do  not  believe  that  the  Merit  System 
Council  that  has  been  set  up  under  rules  and  regulations  of  the  Board 
of  Health  and  the  Florida  Crippled  Children's  Commission  would  have 
the  effect  of  creating  a  State  office  within  the  meaning  of  the  prohibition 
contained  in  Section  15  of  Article  XVI  of  our  Constitution  against  the 
holding  by  one  person  of  more  than  one  office  under  the  Government 
of  this  State  at  the  same  time,  for  the  reason  that  this  is  not  a  statutory 
body  and,  therefore,  it  cannot  have  delegated  to  it  any  portion  of  the 
sovereign  power  of  Uie  State  of  Florida  since  this  would  require  legis- 
lative action. 

I,  therefore,  am  of  the  opinion  that  It  would  be  entirely  proper  for 
a  member  of  the  State  Board  of  Pharmacy  to  also  serve  as  a  member 
of  the  Merit  System  Council  set  up  by  the  State  Board  of  Health  and  the 
Florida  Crippled  Children's  Commission. 

STATE  BOARD    Or  HEALTH 

April  29,  1941.— 041-230. 

MERIT  SYSTEM  COUNCIL— APPOINTMENTS— DUAL  POSITIONS 

QUESTION:  May  Professor  Angus  Laird  serve  as  supervisor  for 
the  Merit  System  Council  at  a  small  salary,  and  at  the  same  time  serve 
as  a  Professor  of  Science  at  the  University  of  norida? 

To  Dr.  W.  H.  Pickett,  State  Health  Officer,  JacksonvUle.  Fla.: 

Under  date  of  March  10th,  1941,  I  advised  you  that  It  would  not 
be  improper  under  the  conditions  mentioned,  for  a  Professor  at  the 
University  of  Florida  to  serve  upon  your  Merit  System  CouncU.  See  also 
my  opinion  to  you  under  date  of  April  I7th,  1941. 

In  view  of  these  two  opinions  and  knowing  of  no  prohibition  against 
the  payment  of  a  small  salary  to  Professor  Angus  Laird,  I.  therefore,  hold 
that  it  would  be  proper  to  compensate  him  for  his  services  as  Super- 
visor for  your  Merit  System  Council, 

STATE  BOARD  OF  HEALTH 

November  1,  1941. — 041-629. 

PHYSICIANS—CERTIPICATE  OP  REGISTRATION 

QUESTION:  Should  the  Secretary  of  the  Board  of  Health  issue  a 
certificate  of  registration  to  an  applicant  whose  license  to  practice  medi- 
cine has  been  revoked  by  the  State  Board  of  Medical  Examiners  but 
who  has  appealed  this  order  of  revocation?  The  applicant  in  making 
his  appeal  asked  for  a  trial  de  novo  and  the  Judge  of  the  Circuit  Court 
has  issued  an  order  granting  a  supersedeas  of  the  order  of  the  State 
Board  of  Medical  Examiners  pending  the  appeal. 

To  State  Board  of  Health: 

Under  these  circumstances  and  under  the  provisions  of  Section  3415 
of  the  Compiled  General  Laws  of  1927,  it  is  my  opinion  that  the  certificate 
of  registration  should  be  issued  at  this  time  to  this  applicant  in  question. 
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STATE  BOABD  OF  HEALTH 

March  14,  1942.— 042-130. 

RECOROS— FEES  FOR  SEARCH— PRESERVATION— AUTHORmr 
TO   DESTROY  RECORDS 

QUESTION:  (1)  Can  a  small  fee  be  charged  by  our  Bureau  of 
Laboratories  for  searching  its  flies  and  Issuing  duplicate  reports  of  exam- 
inations to  physicians,  clinics,  Indiistries  and  the  like? 

(2)  Is  there  any  stipulation  as  to  the  period  of  time  for  which 
records  of  results  of  examinations  must  be  maintained  by  the  Bureau 
of  Laboratories,  i.  e.,  can  records  be  destroyed  after  one  year,  two  years. 
five  years,  etc.,  after  date  of  ejcamlnatlon? 

To  State  Board  of  Health: 

(1)  It  is  my  opinion  that  your  Bureau  of  Laboratories  is  not  author- 
ized to  charge  a  fee  for  searching  its  flies  and  issuing  duplicate  reports  of 
examinations,  as  public  officers  are  not  authorized  to  charge  fees  for 
services  unless  such  fees  are  specifically  provided  for  by  law. 

Rawls  vs.  State,  122  So.  222,  State  ez  rel.  Landis  vs.  Reardon,  154 
So.  868. 

(2>  It  Is  my  opinion  that  these  records  axe  records  of  a  public 
nature  and  should  be  preserved  until  such  time  as  the  Legislature,  by 
statute,  authorizes  or  directs  their  destruction. 

STATE  BOARD   OF  HEALTH 

October  15,  1941.— 041-597, 

SANITARY  AGENTS— ARRESTS 

QUESTION:  (1)  Should  Chapter  21445,  Acts  of  1941,  relating  to 
plumbing  and  drainage  within  a  radius  of  one  mUe  beyond  the  limits 
of  the  City  of  Orlando  be  regarded  as  constitutional? 

(2)  Has  the  State  Board  of  Health  authority  to  deputize  certain 
sanitary  personnel  to  arrest  persons  violating  the  sanitary  code  when  the 
time  element  prevents  the  sanitary  officers  contacting  a  sheriff? 

To  State  Board  of  Health: 

Q)     The  Florida  Supreme  Court  has  long  held  that  every  Act  of 

the  Legislature  is  presumptively  constitutional  until  judicially  declared 
otherwise  and  that  it  is  the  duty  of  public  officers  to  obey  the  statutes 
until  in  proper  proceedings  they  are  passed  upon  In  court  and  declared 
invalid  or  inoperative.  In  view  of  this  rule  Chapter  21445  should  be 
regarded  as  constitutional. 

(2)    Section  3150  of  the  Compiled  General  Laws  provides: 

"The  State  health  officer,  under  the  direction  of  the  State  board  of 
health,  shall  have  the  general  administrative  and  executive  control  of 
all  the  maritime  and  domestic  quarantine  systems  of  the  State.  He  shall 
have  the  power  to  make  arrests  without  warrants  for  any  violation 
of  the  quarantine  rules  and  regulations  of  the  State  board  of  health 
after  they  have  been  diUy  promulgated.  He  shall  have  power  to  deputize 
sanitary  agents  for  that  purpose.  In  all  such  cases  the  person  or  per- 
sons arrested  for  violating  the  quarantine  and  sanitary  rules  aforesaid 
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shall  be  surrendered  without  delay  to  the  custody  of  the  nearest  sheriff 
and  formal  complaint  made  against  him,  hex  or  them.  In  accordance 
with  law." 

There  is  no  set  procedure  for  deputization  under  the  terms  of 
this  Act  but  I  suggest  that  a  written  order  signed  by  the  State  Health 
Officer  similar  to  the  following  would  comply  with  the  statute: 

" 194 


In  accordance  with  the  provisions  of  Section  1994  of  the  Revised 
General  Statutes  of  1920  (Section  3150,  Compiled  General  Laws)  I  hereby 

deputize „ as  a  sanitary  agent  with 

power  to  make  arrests  without  warrants  for  any  violation  of  the  duly 
promulgated  quarantine  and  sanitary  rules  and  regulations  of  the  State 
Board  of  Health,  the  person  or  persons  arrested  for  violating  said  rules 
and  regulations  to  be  surrendered  without  delay  to  the  custody  of  the 
nearest  sheriff  and  formal  complaint  made  against  them,  her  or  him. 
In  accordance  with  law. 


State  Health  Officer  of  Florida.' 


This  power  to  make  arrests  without  warrants  under  Section  3150 
may  not,  in  my  opinion,  be  exercised  by  the  State  Health  officer  and  his 
duly  deputized  sanitary  agents,  except  when  the  violation  for  which  the 
arrests  are  made  occurred  in  the  presence  of  the  arresting  officer. 

STATE  BOARD   OP  HEALTH 

March  21,  1942,— 042-136. 

BDPPLIES— PURCHASE 

QUESTION;  Is  the  State  Board  of  Health  required  to  purchase  all 
supplies  within  the  State  of  Florida,  or  may  supplies  be  purchased  direct 
from  the  manufacturer,  rather  than  through  the  manufacturer's  Florida 
representative,  if  a  saving  may  thus  be  effected? 

To  State  Board  of  Health: 

I  am  unable  to  find  any  law  requiring  the  State  Board  of  Health  to 
purchase  its  supplies  within  the  State  of  Florida. 

However,  the  Board  of  Commissioners  of  State  Institutions  has 
adopted  the  policy  of  purchasing  all  supplies  for  the  institutions  under 
its  management  and  control  within  the  State  of  Florida  except  in  such 
cases  where  a  saving  of  more  than  Ave  per  cent  can  be  effected  by  making 
such  purchases  from  out  of  the  State. 

Even  though  the  State  Board  of  Health  is  not  required  by  law  to 
do  so,  I  believe  that  it  should  adopt  this  policy  which  is  being  followed  by 
the  Board  of  Commissioners  of  State  Institutions. 

Of  course,  if  supplies  of  the  required  quality  cannot  be  purchased 
within  the  State  then  you  would  be  justified  in  securing  them  elsewhere. 

BUREAU  OF  VITAL  STATISTICS 

September  22,  1941.— 041-543. 

BIRTH   CERTIFICATES— POWER  TO    AMEND 

QUESTION:  A  son  was  bom  of  parents  Uving  together  under  an 
assumed  name  but  who  were  not  legally  or  formally  married.  In  reporting 
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the  birth  of  this  son  the  assumed  name  was  given.  TliereafteT  the 
parents  were  formally  married,  and  in  procuring  license  gave  their  true 
names.  They  have  since  lived  together  and  been  known  under  the  family 
and  legal  name.  The  son  desires  to  join  the  Navy  and  has  made  applica- 
tion for  enlistment.  It  is  necessary  that  he  have  a  birth  certificate  but 
the  record  in  the  Bureau  of  Vital  Statistics  does  not  give  his  true  name 
and  he  does  not  want  to  enlist  under  the  name  as  disclosed  by  the  record. 
Under  Cbapter  19063,  Acts  of  1939,  may  the  State  Registrar  of  Vital 
Statistics  make  and  flle  a  new  certificate  of  birth? 

To  State  Board  of  Health: 

In  my  opinion  Chapt»  19063,  Iaws  of  Florida,  Acts  of  1939,  is  broad 
enough  to  authorize  the  State  Registrar  of  Vital  Statistics  to  make  and 
file  a  new  certiflcate  of  birth  in  this  case  and  to  ent«r  upon  an  appro- 
priate record  of  the  Bureau  the  facts  found  by  the  Registrar,  If  the 
Registrar  has  received  and  filed  proofs  establishing  to  his  satisfaction 
that  the  parents  have  Intermarried  subsequent  to  the  birth.  If  the  proofs 
received  and  filed  fall  to  establish,  to  the  satisfaction  of  the  Registrar, 
that  the  parents  have  so  intermarried,  then  the  Registrar  is  authorized 
to  malce  and  file  a  new  certificate  only  upon  the  submission  to  him  of  a 
certified  copy  of  a  Judgment  or  decree  issued  by  a  court  of  competent 
jurisdiction  either  finally  determining  the  parentage  to  be  other  than 
as  registered,  or  providing  for  adoption,  as  set  out  in  the  Act. 

BUREAU  OF  VITAL  STATISTICS 

August  7.  1942.— 042-382. 

CERTIFICATES — CERTIFIED  COPIES 

QUESTION:  May  certified  copies  of  certificates  Issued  by  the  Bureau 
of  Vital  Statistics  be  properly  signed  by  the  State  Registrar  and  the 
Director  of  the  Bureau  of  Vital  Statistics  by  means  of  rubber  stamp 
facsimiles  of  their  respective  signatures,  provided  the  same  are  authen- 
ticated by  an  impression  of  the  seal  of  the  State  Board  of  Health? 

To  Dr.  Henry  Hanson,  State  Health  Officer,  Jax:lcsonville,  Florida: 

Yes,  However,  in  the  event  a  certified  copy  of  any  official  record  of 
the  State  Board  of  Health  Is  desired  for  use  as  evidence  in  any  legal 
proceeding  and  specific  request  is  made  that  the  certificate  be  signed 
in  the  handwriting  of  the  Registrar  and  the  Director,  such  request  should 
be  compiled  with. 

BITREAU  OF  VIT.1L  STATISTICS 

March  25,  1942.— 042-140. 

INDEX— PRESERVATION 

QUESTION:  May  the  Florida  State  Board  of  Health  destroy  the 
useless  temporary  card  index  of  births  and  deaths  which  Is  rendered 
unnecessary  by  the  bound  volumes  which  are  permanent? 

To  State  Board  of  Health: 

Section  3288,  Compiled  General  Laws  of  Florida,  1927  is  in  part  as 
follows: 

"The  State  Registrar  shall  further  arrange,  bind  and  permanently 
preserve  the  certificates  in  a  systematic  manner,  and  shall  prepare  and 
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maintain  a  compreliensive  and  continuous  card  index  of  all  births  and 
deaths  registered." 

I  thoroughly  appreciate  the  situation  caused  hy  the  necessity  of 
having  to  use  needed  space  for  the  storage  of  th^e  old  index  cards 
which  are  no  longer  of  any  value. 

However,  the  statute  above  quoted,  directs  the  State  Registrar  to 
maintain  these  index  cards,  and  It  is  my  opinion  that  he  must  continue 
to  preserve  them  \intil  such  time  as  the  Legislature  auUiorizes  their 
destruction, 

BUREAU  OF  VITAL  STATISTICS 

March  25.  1942.— 042-139. 

REGISTRARr—LIABILITY  FOR  FEES 

QUESTION:  The  Bureau  of  Vital  Statistics  of  the  State  Board  of 
Health,  collects  fees  for  furnishing  certified  copies  of  birth  and  death 
certificates  and  from  coimty  judges  for  issuing  marriage  Ucenses,  These 
moneys  are  first  deposited  in  local  banks,  then  at  intervals  transmitted 
to  the  State  Treasurer.  Should  the  messenger  on  the  way  to  the  bank 
be  held  up  and  robbed,  who  would  be  the  loser? 

To  State  Board  of  Health: 

The  Bureau  of  Vital  Statistics  of  the  State  of  Florida  is  under  the 
immediate  direction  and  supervision  of  the  State  Health  Officer,  who  Is, 
by  virtue  of  his  office,  State  Registrar  of  Vital  Statistics  (Section  3269, 
C.GL.  1927  >.  The  State  Registrar  is  charged  with  the  execution  of  the 
Laws  of  Florida  with  reference  to  the  registration  of  birOis  and  deaths, 
marriages  and  divorces  in  the  Bureau  of  Vital  Statistics. 

The  fees  collected  by  the  State  Registrar  for  furnishing  certified 
copies  of  birth  and  death  certificates  are  provided  for  by  Section  3291, 
C.GL.  1927,  which  directs  that: 

"The  State  Registrar  shall  Iteep  a  true  and  correct  account  of  aU  fees 
by  him  received  under  these  provisions  and  turn  the  same  over  to  the 
state  Treasurer." 

The  fees  received  by  the  State  Registrar  from  county  judges  for 
issuing  marriage  licenses  are  provided  for  by  Section  3296,  C.GL.  1927, 
and  these  fees  so  collected  are  directed,  under  the  provisions  of  Section 
3301,  C.GX.  1927,  to  be  transmitted  each  month  to  the  State  Treasurer. 

It  appears  from  these  statutes  above  cited  that  the  State  Registrar 
is  responsible  for  the  payment  of  these  fees  so  collected  by  him  into  the 
State  Treasury, 

The  Supreme  Court  of  Florida  in  the  case  of  Thomas,  et  al.  vs. 
Carlton,  143  So.  780,  quoted  with  approval  the  following  language: 

"In  17  Ann,  Gas.  929,  the  Annotator  says: 

"  'The  great  weight  of  authority  sustains  the  following  propositions 
with  respect  to  the  liability  of  a  public  officer  and  his  sureties  for  the 
loss  of  public  moneys:  Where  the  statute  In  direct  terms  or  from  its 
general  tenor  Imposes  the  duty  to  pay  over  public  money  received  and 
held  as  such  and  no  condition  limiting  that  obligation  is  discoverable  in 
the  statute,  the  obligation  thus  imposed  and  assumed  by  the  officer  will 
be  deemed  to  be  absolute,  and  the  fact  that  the  money  has  l>een  lost 
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either  through  theft,  robbery,  bank  failure,  accidental  fire,  or  other 
cause,  without  his  faUlt,  does  not  constitute  a  defense  to  an  action  for 
Its  recovery.  The  rule  of  the  responsibility  of  a  bailee  for  hire  Is  not 
applicable  to  such  a  case.  When  the  condition  of  the  officer's  bond  is 
that  he  will  faithfully  discharge  the  duties  of  the  office,  and  when  the 
statute,  as  above  stated,  imposes  the  duty  of  payment  or  accountability 
for  the  money  without  condition,  the  obligors  of  the  bond  are  subject  to 
the  same  high  degree  of  responsibility.  The  reasons  upon  which  these 
propositions  rest  are  to  be  found  in  the  unqualified  terms  of  the  con- 
tract and  in  considerations  of  public  policy.' " 

The  Supreme  Court  of  Florida  then  stated: 

"We  hold  with  the  majority  rule  as  stated  in  17  Ann.  Cas.  929,  here- 
inabove quoted." 

Therefore  the  liability  of  the  State  Registrar  for  the  fees  collected 
by  him  for  furnishing  certified  copies  of  birth  and  death  certificates,  and 
from  county  Judges  for  Issuing  marriage  licences,  Is  absolute. 

VENEREAL  DISEASE 

August  6,  1942.— 042-388. 

HEALTH   OFFICERS— ARREST    AND    ISOLATION    OF 
INFECTED  PERSONS 

QUESTION;  A  number  of  persons  Infected  with  venereal  diseases 
have  received  one  or  two  treatments  from  a  local  health  imit  and  refused 
to  report  for  subsequent  treatment. 

What  offense  can  these  persons  be  cliarged  with  so  that  they  may 
be  taken  into  custody  and  required  to  take  further  necessary  treatment? 

To  Hon.  Lloyd  C.  PotueU,  Prosecatinff  Attorney,  Crestview,  Florida: 

Under  the  provisions  of  Section  384.07,  Florida  Statutes  1941,  State. 
County,  and  Municipal  Health  Officers  or  their  authorized  deputies  are 
authorized  to  isolate  persons  infected  with  a  venereal  disease.  If  it  is 
known  to  the  Health  Officer  from  previous  examination  that  a  person  is 
Infected  with  a  venereal  disease,  such  person  may  under  this  section  of 
the  Statute,  be  Isolated  and  required  to  submit  to  the  proper  treatment. 

As  an  alternative,  a  local  Health  unit  may  require  such  person  to 
submit  to  examination  and  inspection,  and  upon  his  failure  to  do  so  he 
may  be  prosecuted  as  for  a  misdemeanor  under  the  provisions  of  Section 
384.04,  Florida  Statutes  1941.  Upon  arrest  and  confinement  of  such  per- 
son he  may  be  Isolated  at  the  jail  and  required  to  submit  to  treatment. 

VENEREAL  DISEASE 

March  10,  1942.— 042-123. 

SELECTEES— -REFUSAL  OP  TREATMENT — ARREST 

QUESTION:  Negro  selectees,  rejected  by  the  Army  because  of 
venereal  disease,  are  refusing  to  submit  to  or  continue  treatment  for 
cure  of  same  In  an  effort  to  obtain  a  deferred  classification  and  avoid 
military  service.  County  Commissioners  and  County  Judges  question 
whether  warrants  can  be  Issued  for  their  arrest  without  advance  pay- 
ment of  costs  or  security  therefor.    Is  it  within  the  province  of   the 
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Crovemor  of  the  State  of  Florida  to  clarify  tlie  situation  with  the  Board 
of  County  Comtnlssioners  and  County  Judges  In  reference  to  the  issuance 
of  warrants  without  bond. 

To  Hon.  Spessard  L.  Holland.  Governor: 

It  is  generally  recognized  that  officers  charged  with  enforcement 
of  the  law  are  not  required  to  make  advance  payment  of  costs  or  security 
therefor;  and  while  Section  6176,  R.G£.  (Sec.  8490,  C.GX.)  provides: 

"Prepayment  may  be  required.- — In  all  cases  justices  of  the  peace 
and  county  Judges  in  this  State  shall  require  payment  in  advance  or 
security  for  costs  of  process  service  of  the  same  and  of  examination, 
unless  the  party  applying  for  a  warrant  shall  make  an  affidavit  of 
insolvency  and  of  substantial  injury,  to  person  or  property,  by  blm  suf- 
fered, in  which  case  process  shall  issue  without  payment  of  costs," 

the  Florida  Supreme  Court  has  held  that  this  statute  "has  no  applicabil- 
ity to  crimes  of  a  public  nature."  Osceola  County  vs.  State,  ex  rel, 
Newton,  115  Fla.  5,  155  So.  119;  Simmons  vs.  State,  71  Fla.  340,  71  So.  278. 

The  phrase,  "crimes  of  a  public  nature"  was  there  used  to  distinguish 
between  crimes  when  the  complaining  witness  had  suffered  special 
damage  to  person  or  property  and  crimes  in  which  the  complaining  wit- 
ness has  not  suffered  special  damage. 

Chapter  7829,  Laws  of  Florida,  Acts  of  1919  (Sees.  3947-55  C.O.L.) 
relating  to  venereal  diseases,  after  charging  certain  offenses  which  un- 
questionably are  offenses  of  a  public  nature,  by  Section  7  thereof  (Sec. 
3931  CG.L.)  provides: 

"State,  County  and  Municipal  Health  Officers,  or  their  authorized 
deputies  within  their  respective  jurisdictions,  are  hereby  directed  and 
empowered,  when  in  their  judgment  it  is  necessary  to  protect  the  Public 
Health,  to  make  examination  of  persons  being,  or  suspected  of  being 
infected  with  a  venereal  disease,  to  require  persons  infected  imth  a  vene- 
real disease  to  report  for  treatment  to  a  reputable  physician  and  continue 
treatment  until  cured,  or  to  submit  to  treatment  provided  at  Public 
Expense,  and  to  isolate  persons  infected  vrith  a  venereal  disease.  Pro- 
vided, the  suspected  person  shall  not  be  apprehended,  inspected  or 
examined  against  his  will,  except  upon  the  sworn  testimony  of  the  person 
or  persons  accusing;  and  upon  the  presentation  of  the  warrant  duly 
authorized  by  the  Justice  of  the  Peace  or  some  court  officer  charged 
with  the  execution  of  this  law," 

By  this  statute  Health  Officers  are  specifically  directed  and  em- 
powered to  require  persons  infected  with  venereal  diseases  to  report  for 
treatment.  Having  such  statutory  duty,  the  proviso  therein  contained 
that  the  suspected  person  shall  not  be  apprehended  except  on  a  warrant 
based  on  sworn  testimony,  contemplates  that  Health  Officers  shall 
enforce  the  health  laws  without  regard  to  said  Section  8490,  CGX.  as 
other  executive  officers  enforce  penal  statutes  without  regard  thereto. 

It  is.  therefore,  my  opinion  that  warrants  charging  violations  of 
Chapter  7829,  Laws  of  Florida,  Acts  of  1919  (Sections  3947-55  C,G.L.> 
should  issue  without  requiring  advance  payment  or  security  for  costs: 
and  it  is  within  your  province  to  so  advise  and  clarify  this  situation  with 
Boards  of  County  Commissioners  and  County  Judges. 

While  the  same  is  not  included  in  your  above  request,  may  I  pre- 
sume to  offer  the  fturther  opinion,  that  as  the  Chief  Executive  Officer 
of  the  State,  it  is  your  duty  to  advise  General  Vivian  Collins,  of  the 
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Military  Department  of  the  State  of  Florida,  of  the  condition  reported 
by  said  State  Attorney,  with  the  request  that  he  obtain  from  proper 
F^eral  Military  Authorities  complete  lists  of  selectees  rejected  for  mili- 
tary service  on  account  of  venereal  diseases  and  solicit  his  cooperation 
with  State  Health  Authorities  in  an  effort  to  remedy  the  reported 
condition. 

FLORIDA  CRIPPLED   CHILDREN'S  COMMISiSION 

May  13,  1941.-041-254. 

REFUNDING    PLAN— POWER    TO    PARTICrPATE— PANAMA 

Ciry  BONDS 

QUESTION:  What  are  the  powers  of  the  Florida  Crippled  Children's 
Commission  with  reference  to  participating  in  the  banicruptcy  proceed- 
ing involving  the  City  of  Panama  City  and  the  duestion  of  the  refunding 
of  its  bonds,  some  of  which  are  owned  by  the  above  Commission? 

To  Dr.  Terry  Bird,  Director  of  Services,  Florida  Crippled  Children's 
Commission,  Tallahassee,  Florida: 

1  have  examined  Chapter  19430,  Acts  of  1939,  which  was  the  last 
Act  with  reference  to  the  Florida  Crippled  Children's  Commission.  This 
Act  provides: 

"Said  Commission  shall  have  the  power  to  contract  or  be  contracted 
with,  to  sue  and  be  sued,  to  plead  and  be  impleaded  in  all  Courts  of  law 
and  equity,  to  receive  donations  and  bequests.  Said  Commission  shall 
have  and  possess  all  the  powers  of  a  body  corporate  .  .  ." 

It  Is  therefore  apparent  from  this  Act  that  you  not  only  have  the 
authority  to  receive  donations  and  bequests,  but  that  you  possess  all  the 
powers  of  a  body  corporate  with  reference  thereto,  and  can  plead  and 
be  impleaded  in  Court.  There  is  no  limitation  upon  your  authority. 
Therefore,  if  you  think  it  to  the  best  interest  of  the  Commission  tiiat 
these  bonds  be  accepted,  I  see  no  legal  impediment  thereto. 

FLORIDA    CRIPPLED    CHILDREN'S    COMMISSION 

June  20,  1942.— 042-308. 

REFUNDING  FLAN— POWER  TO   PARTICIPATE— PANAMA 
CITY  BONDS 

QUESTION;  Is  It  proper  for  the  Florida  Crippled  Children's  Com- 
mission to  participate  in  the  proposed  refunding  plan  of  Panama  City? 

To  Florida  Crippled  Children's  Commission: 

While  a  debt  upon  which  interest  has  been  allowed  to  accumulate  In 
an  amount  almost  equal  to  the  principal  woultrseem  to  be  in  order  for 
refunding  or  other  adjustment,  I  am  of  the  view  that  you  and  all  other 
holders  of  such  bonds  would  be  justified  in  requesting  information  as  to 
the  nature  and  value  of  the  security  for  the  payment  of  the  refunding 
bonds.  You  can  well  appreciate  the  fact  that  while  a  bond  issue  may 
be  legal,  It  may  not  be  valuable.  I  do  not  Imow  what  security  is  back 
of  the  original  bonds.  Certainly  the  security  for  the  new  issue  that  you 
are  requested  to  accept  should  not  be  less,  but  what  ttiat  security  is  you 
are  not  advised  by  the  proposal. 

If  you  become  satisfied  that  the  proposed  refunding  issue  is  well 
secured,  I  see  no  objection  to  your  participating  therein. 
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February  12,  1942. — 042-81. 

APPLICANTS— ADMISSION— REQUIREMENTS 

QUBSTrON:  Is  it  a  necessary  prerequisite  to  admission  as  a  patient 
in  tlae  State  Tuberculosis  Sanatorium  for  the  applicant  to  have  been  a 
resident  of  Florida  for  a  period  of  twelve  months? 

To  Dr.  R.  D.  Thompson,  Superintendejit  and  Medical  IHrector 
State  Tuberculosis  Sanatorium: 

The  State  Tuberculosis  ^matorlum  was  created  by  Chapter  12284, 
Laws  of  Florida,  Acts  of  1927. 

Section  6  of  this  Act  provided  that  patients  should  be  admitted 
to  the  Sanatorium  under  such  rules  and  regulations  as  the  State  Tuber- 
culosis Board  should  adopt  and  promulgate  from  time  to  time.  It  was  not 
required  by  the  terms  of  this  original  Act  that  an  applicant  be  a  resident 
of  Florida  in  order  to  be  entitled  to  adml^ion  in  the  Sanatorium  as  a 
patient.  However,  this  Act  was  supplemented  by  Chapter  18284,  Laws  of 
Florida,  Acts  of  1937. 

Section  1  of  this  latter  Act  authorizes  the  State  Tuberculosis  Board 
to  admit  to  the  Sanatorium  any  tubercular  person  who  has  been  a  legal 
resident  of  the  State  of  Florida  and  County  from  which  such  person 
may  be  sent,  continuously  for  one  year  prior  to  applying  for  such  ad- 
mission, upon  the  terms  and  conditions  set  forth  in  the  Act. 

I  believe  this  Section  is  controlling,  and  it  is  therefore  my  opinion 
that  the  Board  is  not  authorized  to  admit  as  a  patient  at  the  State 
Tuberculosis  Sanatorium  any  person  who  has  not  been  a  legal  resident 
of  the  State  of  Florida  continuously  for  one  year  prior  to  the  date  of  his 
or  her  application  for  admission. 


TIJBEECULOSIS  SANATOEITM 

February  20,  1942.— 042-91. 

APPLICANTS— ADMISSION— REQUIREMENTS 

QUESTION:  Opinion  dated  February  12,  1942  (042-81)  states  that 
an  applicant  for  admission  to  the  State  Tuberculosis  Sanatorium  must 
have  been  a  legal  resident  of  the  State  of  Florida  continuously  for  one 
year  prior  to  application  for  admission.  Under  the  facts  below,  would 
Mrs.  Mary  B,  Brittain,  who  is  now  a  patient  In  the  Sanatorium,  be  con- 
sidered a  "legal  resident"? 

To  Dr.  je.  D.  Thomvson,* Superintendent  and  Medical  Director. 
State  Tuberculosis  Sanatorium: 

Mr.  Brittain,  the  husband  of  Mrs.  Maiy  B.  Brittain,  was  a  citizen 
and  resident  of  Jacksonville,  Florida,  up  until  the  time  he  went  to  China 
as  a  missionary  and  upon  his  return  from  China  in  1940  he  again  took 
up  his  residence  in  the  State  of  Florida  at  DeLand. 

The  term  "legal  resident"  as  used  in  Section  1  of  Chapter  18284, 
Laws  of  Florida,  Acts  of  1937.  authorizing  the  State  Tuberculosis  Board 
to  admit  to  the  Sanatorium  as  patients  persons  who  have  been  legal 
residents  of  the  State  of  Florida  continuously  for  one  year,  is  equivalent 
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to  domicile  or  place  of  penoanent  abode,  as  distinguished  from  temporair 
residence. 

HerroQ  vs.  Passallalque,  110  So.  539. 

It  is  my  opinion  that  If  Mr.  Brlttain  bad  bis  permtment  place  of 
abode  and  was  domiciled  in  Florida,  and  went  to  China  temporarily  and 

with  the  intention  of  returning,  and  did  In  fact  return  and  again  take 
up  his  residence  and  place  of  abode  In  Florida,  you  would  be  authorized 
in  finding  that  he  baa  been  a  legal  resident  of  Florida  for  the  period 
required  by  the  provtsions  of  Section  1,  Chapter  1S284,  supra. 

As  the  wife's  domicile  follows  that  of  her  husband,  you  would  also 
be  authorized  In  finding  that  Mr».  Brlttain  has  been  a  legal  resident  of 
Florida  for  the  requisite  period  to  entitle  her  to  admission  as  a  patient 
in  the  Sanatorium. 


TUBERCULOSIS  SANATORIVM 

May  25,  1943.— 042-259. 

APPLICANTS— DUTY  TO  DETERMINE  RESIDENCE 

QUESTION:  Has  the  State  Tuberculosis  Board  authority  to  deter- 
mine the  residence  of  applicants  for  admission  to  the  State  Tuberculosis 
Hospital? 

To  Mrs.  May  Pjfnchon,  Secretary,  State  TuberctUiisis  Board, 
Jacksonville,  Florida: 

Section  1  of  Chapter  18284,  Laws  of  Florida,  Acts  of  1937.  authorizes 
the  State  Tuberculosis  Board  to  admit  to  the  State  Tuberculosis  Sana- 
torium any  tubercular  person  who  has  been  a  legal  resident  of  the  State 
of  Florida  and  the  county  from  which  such  a  person  may  be  sent,  con- 
tinuously for  one  year  prior  to  applylr;g  for  admission. 

Section  2  of  the  Act,  authorizes  the  Board  to  admit  to  i^e  Sana- 
torium any  Indigent  tubercular  legal  resident  of  Florida  who  is  sent  to 
the  Sanatorium  by  the  Board  of  County  Commissioners  of  the  county  In 
which  such  person  is  a  legal  resident,  provided  satisfactory  financial 
arrangements  shall  have  first  been  made  with  the  Medical  Director  of 
the  Sanatorium  for  the  payment  by  such  county  of  one -third  and  by  the 
State  of  Florida  of  two-thirds  of  such  person's  per  diem  hospital  charges. 

Section  3  of  the  Act,  authorizes  the  Board  to  admit  to  the  Sanatorium 
upon  such  terms  and  conditions  as  it  may  deem  proper,  any  tubercular 
legal  resident  of  Florida  who  Is  financially  able  to  pay  his  own  hospital 
charges  whether  In  full  or  in  part.  If  such  person  Is  only  able  to  pay 
less  than  one-third  of  his  hospital  charges  he  may  be  admitted  only  in 
the  event  the  county  from  which  such  person  Is  sent  makes  satisfactory 
arrangements  with  the  Medical  Director  to  pay  the  difference  up  to 
one-third  of  the  charges,  and  the  State  has  agreed  to  pay  the  balance. 

Section  5  of  the  Act,  authorizes  the  Board  to  prescribe  such  rules 
and  regulations  as  It  may  deem  necessary  for  the  proper  conduct  and 
operation  of  the  Sanatorium. 

Prom  a  study  of  the  entire  Act,  it  appears  that  only  tubercular  per- 
sons who  have  been  legal  residents  of  the  State  of  Florida  for  at  least 
one  year  continuously  prior  to  admission  are  eligible  to  be  admitted 
to  the  Sanatorium. 
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The  conduct  and  operation  of  the  Sanatorium  is  placed  in  tlie  hands 
of  the  State  Tuberculosis  Board,  and  it  is  my  opinion  that  it  is  the  duty 
of  this  Board  to  determine  whether  an  applicant  is  entitled  to  admission 
to  the  Sanatorium  before  admitting  such  appUcant.  It  is  the  Board's 
responsibility  to  determine  in  each  case  whether  the  applicant  has  been 
a  legal  resident  of  Florida  for  one  year  prior  to  admission,  and  it  should 
reject  the  application  U  It  finds  that  the  applicant  has  not  been  such 
resident. 

As  this  duty  rests  upon  the  Board  and  not  upon  the  County  Com- 
missioners of  the  county  from  which  such  applicant  Is  sent,  I  do  not 
think  that  the  county  is  liable  for  the  per  diem  hospital  charges  of  a 
patient  over  and  above  the  amount  it  has  agreed  to  pay  in  case  the  County 
Commissioners  have  erroneously  certified  a  person  to  be  a  legal  resident. 
It  is  the  duty  of  the  Director  of  the  Sanatorium  to  see  that  financial 
arrangements  are  made  which  are  satisfactory  to  him,  for  payment  by 
the  county  of  its  part  of  the  per  diem  charges  before  the  patient  is 
admitted  to  the  hospital. 

FARM  COLONY  FOB  EPILEPTIC   AND  FEEBLE-MINDED 

July  2,  1942.— 042-330. 

COMMITMENTS— JURISDICTION 

QUESTION:  Is  it  legal  for  the  County  Judge  of  Alachua  County  to 
commit  patients  to  the  Florida  Farm  Colony  when  such  patients  are 
residents  of  other  counties? 

To  Hon.  J.  Maxey  Dell.  Superintejident.  Florida  Farm  CoUmy, 
GainestHlle.  Florida: 

Section  3677,  Compiled  General  Laws,  provides  that  the  County 
Judge,  where  a  person  afflicted  with  epilepsy,  or  who  is  of  such  feeble 
mind  as  to  be  Irresponsible  or  requiring  restraint,  resides,  shall  have 
jurisdiction  to  conunit  such  person  to  the  Florida  Farm  Colony. 

It  is,  therefore,  my  opinion  that  the  only  County  Judge  having  juris- 
diction to  commit  one  to  the  Farm  Colony  is  the  County  Judge  in  the 
county  where  the  person  afflicted  resides. 

FABM  COLONY  FOB  EPILEPTIC  AND  FEEBLE-MINDED 

August  19,  1942.— 042-403. 

COMMITMENTS — RESIDENCE  REQtJlREMENTS 

QUESTION:  WiUiam  Lewis  Anderson  was  discharged  from  Florida 
Farm  Colony  on  May  20,  1942,  but  later  came  baclE  to  the  colony  of  his 
own  accord,  stating  that  he  could  not  get  along  with  his  brother  after 
his  father's  death.  If,  by  reason  of  the  fact  that  Anderson  has  been  at 
the  colony  now  for  several  weeks,  under  this  status  could  Alachua  County 
be  termed  his  residence  for  the  purpose  of  having  him  committed  to  the 
Colony? 

To  Dr.  J.  Maxey  Dell,  Superintendent,  Florida  Farm  Colony. 
Gainesville.  Florida: 

One's  residence  depends  upon  his  intention.  If  a  person  mtends  to 
make  a  certain  place  his  permanent  home,  and  pursuant  to  that  inten- 
tion proceeds  there  to  establish  his  home,  then  such  place  becomes  his 
residence.     Therefore,  the  question  of  whether  or  not  Alachua  Comity 
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is  WUiiam  Lewis  Anderson's  residence,  Is  a  question  of  fact  to  be  deter* 
mined  by  his  intentions  and  his  actions.  In  detenntnlng  his  Intentions, 
the  question  would  naturally  arise,  in  view  of  his  prior  commitment  to 
your  institution,  as  to  whether  or  not  he  had  the  mental  capacity  to 
form  such  an  intention.  Therefore,  from  the  facts  before  me,  I  am  unable 
to  say  that  Alachua  County  could  be  termed  Anderson's  residence  for  the 
purpose  of  commitment  to  your  institution. 

In  discharging  patients  from  the  Colony,  the  statute  makes  It  the 
duty  of  the  board  to  satisfy  itself  that  the  child  will  be  in  good  care, 
that  he  will  be  protected,  and  the  community  protected  against  him. 
Therefore,  In  the  present  case,  if  Anderson,  in  your  opinion,  continues 
to  be  in  need  of  the  asylum  offered  by  your  institution,  then  upon  your 
recommendation  and  the  full  consideration  of  the  facts  involved,  the 
Board  of  Commissioners  of  State  Institutions  could,  in  my  opinion, 
if  it  determines  that  the  purpose  of  Anderson's  discharge  has  been 
thwarted  by  subsequent  circumstances,  revoke  his  discharge  of  May  20 
and  leave  him  at  the  Colony  under  his  prior  commitment. 


FARM  COLONY  FOR  EPILEPTIC  AND  FEEBLE-MINDED 

April  30,  1842.— 042-209. 

INMATES— DISMISSAL 

QUESTION:  Has  the  Florida  Farm  Colony  authority  to  refuse  a. 
child's  parents  permission  to  take  such  child  on  a  visit  away  from  the 
institution  when  the  circumstances  surrounding  the  case  are  such  that 
they  lead  the  institution  to  believe  that  the  child  will  not  be  returned? 

To  Dr.  J.  Mazey  Dell,  Superintendent.  Florida  Farm  Cokmy, 
Gainesville,  Florida: 

The  statutes  provide  a  definite  procedure  for  dismissal  of  patients 
from  the  Farm  Colony,  and  likewise  make  the  Board  of  Commissioners 
of  State  Institutions  the  legal  guardian  and  custodian  of  all  inmates  of 
the  Florida  Farm  Colony.  It  is  the  duty  of  the  Board,  through  its  agency, 
the  Florida  Farm  Colony,  and  you  as  the  superintendent  thereof,  to 
maintain  the  custodianship  of  the  inmates  of  the  Florida  Farm  Colony 
until  such  inmates  have  been  released  from  the  institution  as  provided 
by  the  statutes.  Therefore,  you  not  only  have  the  authority,  but  it  is 
your  duty,  to  refuse  a  child's  parents  permission  to  take  such  a  child 
on  a  visit  away  from  the  institution  when  the  circuiiistances  surround- 
ing the  case  convince  you  that  the  child  wOl  not  be  returned  to  the  In- 
stitution, because  if  you.  under  those  circumstances,  do  permit  the  child 
to  be  taken  away  from  the  institution,  you  would  be  neglecting  your  duty 
as  custodian  of  the  child,  and  the  statutory  provision  with  reference  to 
the  release  of  the  inmates  from  the  Institution  would  be  thereby  evaded. 


FARM  COLONY  FOR  EPILEPTIC  AND  FEEBLE-MINDED 

April  23,  1942.— 042-200. 

INMATES — ESCAPE — RETURN 

QUESTION  r  Is  it  the  responsibility  of  the  Florida  F&rm  Colony  to 
see  that  patients  who  have  escaped  from  the  Farm  Colony  are  returned 
to  ttiat  Institution? 
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To  Hon.  J,  Uaxey  Dell,  MJ>..  Superintendent,  Florida  Farm  C<^tmy: 

The  statute  makes  the  Board  of  Commissioners  of  State  Institutions 
the  legal  guardian  and  custodian  of  all  persons  admitted  as  patients  to 
the  Florida  Farm  Colony.  This  responaiblltty  continues  until  such  person 
is  removed  or  dismissed  from  the  institution  as  provided  by  law,  even 
though  the  patient  may  escape  from  the  Colony. 

Therefore,  It  Is  the  responsibility  of  the  Board  through  the  Farm 
Colony  to  see  that  inmates  who  have  escaped  are  returned  to  the  lnstl~ 
tution  or  are  properly  dismissed  therefrom  under  the  statute. 

If,  however,  the  escaped  inmate  is  a  pay  patient,  the  expense  inci- 
dent to  such  return  should  be  borne  by  the  party  paying  for  such  patient's 
maintenance. 

FLORIDA  STATE  HOSPITAL 

September  4,  1942.— 042-448. 

COMMITMENT— STATUTORy  REQUIREMENTS 

QUESTION:  Can  the  Florida  State  Hospital  legally  hold  an  Insane 
prisoner  committed  by  the  CoUnty  Judge  of  Union  County,  when  the 
report  of  the  examining  committee  upon  which  the  commitment  is  based 
Is  signed  only  by  two  medical  members  thereof  and  is  not  sigDed  by  the 
lay  member  of  said  committee? 

To  Dr.  J.  H.  Therrell,  Superintendent,  Florida  State  Hosvttdl: 

With  reference  to  the  examination  and  commitment  of  supposed 
insane  persons,  the  statutes  require  the  Judge  of  the  Court  to  which  the 
lunacy  petition  is  submitted  to  appoint  an  examining  committee  con- 
sisting of  one  intelligent  citizen  and  two  practicing  physicians. 

The  statutes  further  require  said  committee  to  make  Its  report,  which 
shall  be  signed  by  each  of  the  three  committee  members.  This  report 
is  the  basis  of  the  commitment,  and  the  statutory  provisions  with  refer- 
ence thereto  should  be  strictly  foDowed. 

Of  course,  your  authority  for  holding  the  patient  is  the  commitment 
Itself,  and  if  it  should  be  void  then  you  would  have  no  le^al  authority 
to  hold  the  person  attempted  to  be  committed. 

A  commitment  based  upon  a  report  signed  by  only  two  members  of 
the  examining  committee  is,  in  my  opinion,  at  least  voidable,  and  you 
should  refuse  to  accept  such  patient  permanently,  where  you  have  knowl- 
edge of  such  an  existing  irregularity,  and  should  insist  upon  a  regular 
and  proper  proceeding  for  commitment  before  you  accept  such  persons 
for  permanent  custody. 

FXORIDA  STATE  HOSPITAL 

December  15,  1941.— 041-688. 

INMATES— DECEASED— POWER    TO   EMBALM 

QUESTION:  Can  the  State  Board  of  Funeral  Directors  and  Em- 
balmers  prohibit  the  Florida  State  Hc^pltal  as  a  State  agency  from 
embalming  and  shipping  the  remains  of  patients  who  have  died  in  the 
Hospital  to  their  homes  without  paying  a  tax  to  said  Board? 
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To  Dr.  J.  H.  Tlierrell,  Superintendent,  Florida  State  Hospital: 

The  Act  creating  the  State  Board  of  Funeral  Directors  and  Embalm - 
CIS  is  a  regulatory  Act  for  the  profession  of  funeral  directing  and  em- 
balming in  this  State,  and  Section  18  of  the  Act  makes  it  unlawful  for 
any  person  to  engage  in,  practice,  profess  to  practice,  the  profession  of 
funeral  directing  or  embalming,  or  to  hold  himself  out  to  the  public  as  a 
funeral  director  or  emb aimer,  without  having  a  license  as  provided  for 
ba  the  Act. 

The  Horida  State  Hospital  is  a  humanitarian  agencF  of  the  State 
of  Florida  for  the  care,  maintenance  and  treatment  of  insane  persons, 
who  are  considered  as  wards  of  the  State,  and  to  whom  the  State  owes 
a  peculiar  duty  with  reference  to  their  welfare  and  maintenance.  The 
Hospital  Is  not  engaged  in,  does  not  practice,  and  does  not  profess  to 
practice,  the  profession  of  funeral  directing  or  embalming;  neither  does 
It  hold  out  to  the  public  that  it  is  engaged  in  the  funeral  directing  or 
embalming  business.  It  causes  to  be  embalmed  only  those  patients  dying 
at  the  Hospital.  The  duty  of  the  State  with  reference  to  insane  persons 
does  not  terminate  at  the  instant  of  death.  The  State  or  its  agency  must 
still  dispose  of  the  body  of  the  patient,  either  by  surrendering  it  to  per- 
sons entitled  to  receive  it,  or  by  interment  in  a  suitable  place  provided 
for  indigent  patients  having  no  survivors  who  will  provide  burial  for 
such  deceased  patients.  The  health  of  the  remaining  patients  demands 
that  proper  disposal  be  made  of  such  dead  bodies.  If  the  State,  through 
the  Hospital  as  its  agency,  determines  that  this  duty  is  best  performed, 
and  the  health  of  the  remaining  patients  and  the  public  generally  best 
protected,  by  embalming  such  bodies,  It  may  regularly  employ  someone 
for  that  purpose,  and,  if  it  restricts  such  embalming  service  to  patients 
who  have  died  at  the  hospital,  it  does  not  become  by  reason  of  such 
activities  subject  to  the  provisions  of  the  Funeral  Directing  and  Em- 
balming Act. 

In  my  opinion,  the  State  Board  of  Funeral  Directors  and  Embalmers 
has  no  power  or  authority  to  require  the  State  of  Florida  or  its  agency, 
the  Florida  State  Hospital,  to  comply  with  the  provisions  of  this  Act, 
nor  may  It  interfere  with  the  State  of  Florida  in  shipping  the  remains 
of  patients  who  have  died  at  the  Florida  State  Hospital. 

FLORIDA  STATE  HOSPITAL 

December  12,  1941. — 041-696. 

INSANE    PERSONS— APPOINTMENT   OF  GUARDIANS 

QUESTION:  May  a  guardian  of  the  property  of  an  insane  person 
be  appointed  by  a  court  In  the  county  where  the  patient  Is  confined,  or 
should  the  guardian  be  appointed  by  the  court  issuing  the  original  com- 
mitment of  such  Insane  person? 

To  Dr.  J.  H.  Therrell,  Superintendent,  Florida  State  Hospital: 

Section  5913,  Compiled  General  Laws  of  Florida,  provides  that  county 
judges  of  this  State  shall  have  power  to  appoint  guardians  of  persons 
adjudged  Insane  or  lunatic,  domiciled  in  this  Stat«,  whenever  it  appears 
necessary  and  proper.  No  specific  Jurisdictional  requirements  as  to 
domicile,  residence,  situs  of  property,  or  location  of  person,  other  than 
the  general  requirement  that  the  incompetent  be  domiciled  within  the 
State,  is  required  by  this  statute.  However,  our  general  venue  statute 
does  provide  that  suit  shall  )x  begun  only  In  the  county  where  the  de- 
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fendant   resides  or   where   the  cause   of   action  accrued  or   where   the 
property  In  litigation  is. 

Insane  persons  are  considered  as  wards  of  the  State,  and  the  State 
is  under  a  special  duty  to  protect  them  and  their  property  as  a  class 
incapable  of  protecting  themselves.  In  many  jur^dlctlons  it  is  re- 
quired that  the  insane  person  be  a  resident  of  the  county  wherein  the 
appointment  of  a  guardian  is  to  be  made.  Others  require  that  such 
Insane  persons  be  domiciled  within  the  county  wherein  the  appointment 
of  a  guardian  is  to  be  made.  Still  others  require  that  the  appointment 
of  a  guardian  be  made  by  a  court  In  the  county  wherein  property  is 
owned  by  the  incompetent.  There  are  other  iurlsdtctions  which  hold 
that  the  first  appropriate  court  within  the  State  to  whom  application 
is  made  tor  the  appointment  of  a  guardian  may  make  such  appointment 
to  the  exclusion  of  all  other  such  courts. 

There  is,  therefore,  great  diversity  of  opinion  concerning  the  Juris- 
diction of  courts  to  appoint  guardians  for  property  of  insane  persons. 
However,  it  is  universally  held  that,  where  one  guardian  has  already  been 
properly  appointed,  no  other  court  may  appoint  another  such  guardian. 
It  is  likewise  generally  accepted  that,  before  a  guardian  may  be  appointed 
for  an  insane  person,  there  must  be  of  record  an  adjudication  of  insanity 
against  such  insane  person. 

An  insane  person's  legal  residence  or  domicile  remains  the  same  as 
It  was  at  the  time  he  became  insane,  because  he  thereafter  is  incapable 
of  forming  the  necessary  intent  to  change  such  residence  or  domicile. 

If  the  property  Involved  is  real  estate,  in  order  to  keep  the  record 
title  to  such  property  clear,  it  is  necessary  to  record  a  transcript  of  the 
appointment  of  a  guardian  for  such  property  in  the  county  where  the 
property  is  located.  If  such  property  is  located  in  the  county  where  the 
incompetent  had  his  legal  residence  or  domicile  at  the  time  of  his  com- 
mitment, and  he  was  committed  from  that  county,  it  would  appear  to 
be  the  better  policy  to  have  a  guardian  for  the  property  of  such  person 
appointed  by  the  county  judge  of  that  same  county. 

It  is,  however,  my  opinion  that  under  our  statutes  the  coimty  judge 
of  the  county  wherein  the  incompetent  has  legal  residence  or  domicile, 
or  where  such  incompetent  owns  property,  or,  for  emergency  purposes, 
where  the  incompetent  is  at  the  time  of  his  or  her  becoming  insane,  may 
properly  appoint  a  guardian  for  the  property  of  such  incompetent  person. 

FLORIDA  STATE  HOSPITAL 

August  22,  1942.— 042-412. 

INSANE    PERSONS— PINGERPRINTINO  AND    PHOTOGRAPHING 

QUESTION:  Has  the  Florida  State  Hospital  legal  authority  to 
fingerprint  and  photograph  a  patient  not  charged  with  crime? 

To  Dr.  J.  H.  Therrell,  Superintendent,  Florida  State  Hospital: 

The  statutes  provide  that  the  superintendent  of  the  Florida  State 
Hospital  shall  cause  the  chief  physician  thereof  to  thoroughly  investigate 
the  history,  and  keep  a  complete  clinical  record,  of  each  patient,  which 
record  shall  be  open  for  future  reference  by  his  successors,  the  superin- 
tendent, the  cabinet  authorities,  legislative  committees,  and  such  others 
as  may  be  legally  entitled  to  same. 
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If.  on  making  a,  thorough  investigation  of  the  patient's  history.  It  is 
necessary  or  advisable  to  fingerprint  and  photograph  the  patient  in  order 
to  make  such  investigation  of  the  patient,  or  the  diagnosis  required,  then, 
in  that  event,  it  is  my  opinion  that  you  have  the  authority  to  do  so. 

However,  I  am  of  the  opinion  that  you  do  not  have  the  legal  author- 
ity to  fingerprint  and  photograph  any  particular  patient  at  the  mere 
request  of  some  investigative  body  unless  such  patient  is  lawfully  charged 
with  some  specific  criminal  offense. 

FLORIDA  STATE  HOSPITAL 

Februarr  10,  1941.— 441-55. 

INSANE  PERSONS— MAINTENANCE 

QUESTION:  What  method  can  the  City  of  Miami  employ  to  al- 
leviate the  burden  now  imposed  upon  it  of  maintaining  certain  insane 
persons  lodged  in  the  city  jail? 

To  Hon.  Lewis  Twyman.  City  Attornev,  Miami,  Florida: 

First,!  find  that: 

(1>  No  person  shall  be  committed  to  or  received  as  a  patient  for 
treatment  in  the  Florida  State  Hospital  who  has  not  been  a  bona  fide 
resident  of  the  State  of  Florida  continuously  for  one  year  immediately 
preceding  the  examination  of  said  person  as  provided  by  law.  (See  3658 
(11)  1940  Perm.  Supp.  C.Gi..). 

(2)  Apparently  all  moneys  appropriated  by  the  State  for  ben^t 
of  insane  persons  were  appropriated  to  the  Florida  State  Hospital. 

(3 )  I  am  informed  by  the  State  Comptroller's  office  that  no  moneys 
are  or  have  been  paid  by  the  State  to  the  Miami  Retreat. 

(4)  Miami  Retreat  appears  to  be  a  privately  owned  and  operated 
hospital  for  alcoholics  and  insane  and  is  not  a  substation  for  the  Florida 
State  Hospital. 

Second,  with  reference  to  some  solution  to  the  problem  confronting 
the  Police  Department  of  the  City  of  Miami,  there  are  two  or  three 
probabilities: 

(1)  The  general  statutes  with  reference  to  cities  and  towns  provide 
that  the  city  or  town  council  shall  have  the  pqwer  to  provide  for  the 
support  of  the  poor  and  inflrm  and  the  insane  and  to  establish  public 
schools  and  to  provide  for  their  maintenance. 

The  general  laws  of  the  State  applying  to  cities  and  towns  were 
made  a  part  of  the  city  charter  of  the  City  of  Miami  as  amended  and 
re-enacted  in  1925,  and  under  this  statute  the  City  Commission  of  the 
City  of  Miami  would  undoubtedly  have  the  authority  to  make  provisions 
for  the  custody,  care  and  maintenance  of  insane  persons. 

(2)  The  statutes  provide  that  when  it  Is  supposed  that  a  person, 
resident  of  the  State,  Is  insane,  a  petition  signed  by  Ave  reputable  citi- 
zens, not  more  than  one  of  whom  shall  be  a  relative  of  the  person,  setting 
forth  that  he  or  she  is  to  each  of  the  petitioners  personally  known,  and 
that  their  knowledge  of  the  mental  condition  of  the  subject  is  sufficient 
to  Justify  the  belief  that  he  or  she  is  insane  and  asking  that  examination 
be  instituted  and  made  as  provided  by  law,  may  be  presented  to  the 
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County  Judge  or  Judge  of  the  Circuit  Court  having  Jurisdiction.    (Sec. 
3654.  C.GX.). 

Xt  then  becomes  the  duty  of  the  County  Judge  to  have  the  supposed 
Insane  person  examined  by  an  examining  committee,  composed  of  one 
good  and  lawful  citizen  and  two  practicing  physicians  of  good  profes- 
sional standing  regularly  appointed  by  the  Court  (Sec,  3658  C3)  1940 
Penn.  Supp.  C.GX.)  and  on  receiving  the  report  of  the  examining  co- 
mlttee  the  Judge  shall  examine  the  same  and  if  satisfied  therefrom  that 
the  person  examined  and  reported  is  insane,  he,  the  said  Judge,  shall 
so  adjudge  and  decree  and  shall  make  an  order  that  the  Sheriff  of  the 
County  from  which  the  report  is  submitted  shall  at  once  deliver  the 
person  so  adjudged  to  the  Superintendent  of  the  Florida  State  Hospital, 
there  to  be  received  for  care,  maintenance  and  treatment,  as  provided 
by  law.  (Sec.  3657,  C.Gi.). 

However,  when  the  proceedings  reported  by  the  examining  com- 
mittee show  the  alleged  insanity  is  chronic  or  produced  by  epilepsy  or 
senility  and  that  the  person  does  not  require  confinement  or  mechanical 
restraint  to  prevent  self -injury  or  violence  to  others,  but  that  he  or  she 
is  indigent,  the  Judge  shall  adjudge  and  decree  that  the  person  is  in- 
curably Insane,  harmless  and  indigent  and  shall  make  and  issue  his 
order  that  the  Sheriff  shall  deliver  the  person  so  adjudged  to  the  County 
Commissioners  of  the  County  where  he  or  she  resides,  for  care  and  main- 
tenance as  by  law  made  and  provided  for  paupers.  (Sec.  3657  C.Q.L.). 

Of  course,  if  the  Insane  person  has  not  been  a  resident  of  the  State 
of  Florida  for  at  least  one  year  he  cannot  be  accepted  or  received  in  the 
Florida  State  Hospital.  However,  the  foregoing  section  with  reference 
to  the  commitment  of  insane  persons  by  the  County  Judge  or  Judge 
of  the  Circuit  Court  having  juHsdiction,  does  not  prescribe  any  definite 
period  of  residence  but  merely  limits  the  provisions  of  the  Act  to  resi- 
dents of  this  State. 

A  resident  of  Florida  is  one  who  has  lived  in  this  State  all  of  his 
natural  life,  or  one  who  has  come  to  tills  State  with  the  bona  fide  inten- 
tion of  making  this  his  or  her  legal  residence.  It  matters  not  whether 
he  or  she  has  been  here  one  day,  one  month,  one  year  or  any  number 
of  years. 

With  reference  to  the  question  of  whose  duty  it  is  to  provide  care 
and  maintenance  and  protection  for  Insane  people,  Z  find  the  following 
utterances  from  various  courts: 

"The  custody  of  idiots  and  lunatics  from  a  very  early  period  became 
vested  in  the  Crown." 

Yoemans  vs.  Williams,  117  Ga.  800,  45  S.E.  73. 

"So  after  the  revolution  the  power  became  vested  in  the  State  or  the 
people  thereof." 

Bliss  vs.  Bliss,  133  Md.  61,  104  A.  467. 

"Insane  persons  are  considered  as  wards  of  the  State." 

Board  of  Chosen  Pre^olders  of  Camden  County  vs.  Ritson  68  N  J 
Law  666,  54  A.  839. 

"Ttie  Jurisdiction  rests  upon  two  grounds:  Duty  to  protect  the  com- 
munity from  the  acts  of  those  who  are  not  under  the  guidance  of  reason 
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and  aecondJy,  tbe  State's  duty  to  protect  them  as  a  class  incapable  of 
protecting  themselves,  which  has  its  foundation  in  the  reciprocal  obli- 
gations of  allegiance  and  protection." 

Matter  of  Colah,  3  EHily  (N.Y.)   539,  32  C.J.  627. 

The  foregoing  quotations  and  citations  are  taken  from  State  versus 
Pabisinski,  152  So.  207,  where  they  form  an  affirmative  part  of  the 
opinion  rendered  in  that  case  by  the  Supreme  Court  of  Florida. 

Likewise,  in  thp  case  of  ex  parte  Hansen,  162  So.  715,  the  Supreme 
Court  of  Florida  said: 

"Insane  persons  are  wards  of  the  State  and  the  State  is  under  a 
special  duty  to  protect  them  and  their  property  as  a  class  Incapable 
of  protecting  themselves." 

It,  of  coiiTse,  cannot  be  argued  that  a  municipality  Is  a  part  of  the 
State  government  and  as  such  has  a  similar  duty  or  should  act  in  place 
of  the  State  with  reference  to  insane  persons  because  in  this  State  muni- 
cipalities, while  creatures  of  the  Legislature,  nevertheless  form  no  part  of 
the  State  government  as  such  considered  in  its  broad  and  comprehensive 
sense.     iSee  Attorney  General  vs.  Ccnnors,  9  So.  7.) 

In  my  opinion  the  paramount  duty  as  between  tbe  city  and   the 

State  for  the  care,  maintenance  and  protection  of  insane  persons  and 

of  the  public  from  such  insane  persons  rests  primarily  upon  and  with 
the  State. 

It  would  appear  that  the  most  practicable  solution  for  tbe  problem 
would  be  for  the  Chief  of  Police  of  the  City  of  Miami  to  institute  lunacy 
proceedings  for  such  insane  prisoners  as  may  be  in  the  city  jail  in  the 
County  Judge's  Court  of  Dade  County  and  allow  the  County  Judge  to  solve 
the  problem  after  passing  on  their  sanity.  If  he  decides  that  such  prison- 
ers are  in  fact  sane,  they  can  be  discharged.  If,  on  the  other  hand,  he 
adjudges  them  to  be  insane.  It  then  becomes  tbe  duty  of  the  Judge  to 
render  an  order  providing  for  their  care  and  maintenance,  whether  to 
tbe  State  Hospital  or  by  the  County  Commissioners  of  Dade  County. 

FLORIDA  STATE  HOSFITAL 

November  21,  1941.— 041-860. 

INSANE  PERSONS— TRANSPORTATION 

QUESTION:  On  more  than  one  occasion  the  Florida  State  Hospital 
bas  sent  its  agent  with  its  bus  to  the  home  of  some  patient  for  the  pur- 
pose of  transporting  such  patient  to  the  Hospital,  and  either  the  patient 
has  refused  to  go  or  the  patient's  relatives  have  refused  to  deliver  tbe 
patient  to  the  attendant,  thus  entailing  tmreasonable  transportation 
expense  on  the  Hospital. 

May  the  Hospital  limit  the  place  of  acceptance  of  patients  to  the 
County  seat  of  the  County  from  which  they  have  been  committed,  and 
require  that  patients  be  delivered  to  it  only  by  the  sheriff  or  some  other 
official  of  the  county? 

To  Dr.  J.  H.  Therrea,  Superintendent,  Florida  StiUe  Hospitai: 

The  statute  provides  that  if  it  shall  appear  that  any  lunatic  or  insane 
person  is  destitute,  then  the  committing  Judge  shall  deliver  such  lunatic 
or  insane  person  to  the  sheriff  for  safekeeping,  who  shall   notify   the 
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superintendent  of  the  hospital  for  the  insane,  and  said  superintendent 
shall  send  a  nurse  or  some  suitable  attendant  for  such  lunatic  or  insane 
person,  and  the  sheriff  shall  deliver  the  patient  to  such  nurse  or  atten- 
dant, who  shall  transport  such  person  to  the  hospital  for  the  insane  and 
deliver  him  or  her  to  the  proper  officers  for  care,  custody  and  treat- 
ment. The  statute  further  provides  that  the  actual  expenses  of  such 
nurse  or  attendant,  together  with  the  expenses  of  transportation  of  such 
patient,  shall  be  paid  from  the  money  appropriated  for  the  maintenance 
of  said  hospital  for  the  Insane. 

The  statute  above  referred  to  contemplates  that  the  committing 
Judge  shall  deliver  the  insane  person  to  the  sheriff  of  the  county  wherein 
the  commitment  is  issued,  and  that  the  superintendent  of  the  hospital 
shall  send  suitable  attendant  to  that  county  for  the  purpose  of  receiving 
the  patient  for  transportation  to  the  hospital  for  the  insane. 

As  superintendent  of  the  Florida  State  Hospital,  it  is  your  duty  to 
husband  the  money  appropriated  for  the  mamtenance  of  said  Hospital 
from  which  expenses  for  transportation  of  patients  are  paid,  and  in  doing 
this  you  may  properly  require  that  all  patients  to  be  transported  by  you 
to  the  Hospital  shall  be  delivered  by  the  sheriff  to  your  representative 
at  the  county  seat  of  the  county  from  which  such  person  has  been  com- 
mitted, and  thus  refuse  to  pick  up  patients  wherever  else  they  may  be 
found. 

FLORIDA  STATE  HOSPITAL 

August  18,  1942.— 042-400. 

INSANE  PERSONS— TRANSPORTATION 

QUESTION:  Is  the  Florida  State  Hospital  required  to  send  its  bus 
to  various  points  in  the  State  to  receive  and  transport  to  the  State 
Hospital  persons  charged  with  some  criminal  offense  and  committed  to 
Its  Institution  by  the  trial  judge  pursuant  to  the  Criminal  Code? 

To  Dr.  J.  H.  TherreU,  Superintendent,  Florida  State  HosjAtal: 

Among  other  things,  Section  30.23,  Florida  Statutes  1941,  which 
prescribes  the  fees  to  be  allowed  to  sheriffs,  provides  that  the  sheriff 
shall  be  entitled  to  charge  $6.00  per  day  for  himself  and  $5.00  per  day 
for  each  guard  actually  necessary  in  conveying  prisoners  to  the  State 
Hospital,  and  that  the  State  will  furnish  transportation. 

The  State  has  no  appropriation  for  such  transportation  of  insane 
persons  charged  with  crime,  unless  it  is  found  in  the  appropriation  to 
the  Florida  State  Hospital. 

In  the  report  of  the  Budget  Commission  for  the  biennium  1941-1942 
for  the  Florida  State  Hospital,  there  appears  the  following  in  the  break- 
down of  the  "necessary  and  regular"  requests: 

"TraveUng  and  transportation  of  patients  and  prisoners  ....$3,500.00." 

The  prisoners  referred  to  in  the  foregoing  quotation  from  the  Budget 
Commission  report  are  those  transported  from  Half  or  d  to  the  prison 
camps  located  at  your  institution,  and  from  such  prison  camps  to  Raltord. 
It  does  not  refer  to  prisoners  charged  with  crime  but  committed  to  your 
Institution  because  of  insanity. 

Insane  persons  charged  with  crime  and  committed  to  your  insti- 
tution are  not,  however,  in  the  true  sense  of  the  word,  prisoners,  but 
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are  wards  of  the  State  for  their  own  as  well  as  society's  protection.  It 
Is  true  that  such  persons  may  not  be  discharged  from  the  Hospital  with- 
out the  consent  of  the  coconutting  court  but  must  be  held  for  such  court 
in  the  event  sanity  is  restored.  Nevertheless,  upon  commitment  to  your 
institution  they  become  patients  of  the  Hospital  and  should  be  trans- 
ported there  just  as  other  patients  are  who  are  committed  to  your  care. 
Of  course,  the  sheriff  is  required  to  furnish  such  guards  as  may  be  neces- 
sary under  the  circumstances,  the  expense  of  which  is  not  chargeable 
to  the  Florida  State  Hospital  transportation  fund,  but  to  the  counties 
from  which  such  persons  are  committed. 

It  Is,  therefore,  my  opinion  that  you  should  send  your  bus  to  pick 
up  such  patients  as  you  have  described,  in  the  same  marmer  as  you  do 
other  patients  committed  to  your  institution. 

FLORIDA  STATE  HOSPITAL 

August  21,  1842.— 042-411. 

MAINTENANCB— RECOVERY  OP  COSTS  OF  INSANE  INDIOENT8 

QUESTION:  Has  the  Board  of  Commissioners  of  State  Institutions 
the  right  to  recover  the  costs  of  maintenance  of  those  insane  persons 
committed  to  the  Florida  State  Hospital  as  Indigents  when  such  persons 
were  not  in  fact  indigent  at  the  time  ot  commitment  or  who  have  sub- 
sequently acquired  an  estate,  taking  into  consideration  not  only  present 
Inmates  of  the  hospital,  but  likewise  patients  who  have  been  discharged 
or  who  have  died? 

To  Board  of  Commissioners  of  State  Institutions: 

The  statutes  authorizing  the  commitment  of  Insane  iiersons  to  the 
Florida  State  Hospital  contemplate  the  indigent  insane  and  those  who 
are  able  to  pay  for  their  own  maintenance  and  support.  Nowhere,  how- 
ever, do  the  statutes  purport  to  permit  the  maintenance  at  public  expense 
of  insane  persons  who  have  sufficient  estate  with  which  to  pay  for  their 
own  support. 

At  common  law,  the  estate  of  an  insane  person  is  liable  for  neces- 
saries furnished  him.  Neither  express  contract  not  statute  is  necessary 
to  create  this  liabiUty.  Recovery  may  be  had,  therefore,  on  an  Implied 
contract  or  quantum  meruit.  The  mere  fact  that  the  insane  person  has 
been  discharged  from  the  hospital  or  has  died  would  not  affect  the  right 
to  recover  the  cost  of  maintenance  or  support  of  such  Insane  person. 

Even  though  the  committing  court  may  have  found  at  the  time  of 
the  commitment  that  the  insane  person  was  indigent,  such  a  finding 
merely  fixes  his  status  at  that  time  and  any  after  acquired  property  may 
be  applied  to  his  maintenance  and  support  from  the  date  of  the  acquisi- 
tion of  such  property.  Of  course,  if  the  determination  of  indigency  at 
the  time  of  commitment  was  brought  about  by  fraud,  such  a  finding 
would  not  prejudice  the  right  to  recover  for  past  maintenance  and 
support. 

It  is  my  opinion  that  the  statute  of  limitations  does  not  run  against 
the  State  in  matters  of  this  kind,  and  recovery  may  be  had  at  any  time 
an   appropriate    estate    is   found    against    which    to    proceed. 


CHAPTER  XXII 
SOCIAL    WELFARE 

STATE   BOARD    OF   PUBLIC   WELFARE 

February  6.  1942.— 042-64. 

COUNCIL.    FOR    T'HE    BLIND— EMPIjOYEES—OROUP    HOSPITALIZA- 
TION AND  HEALTH  INSURANCE 

QUESTION*.  (1)  Are  employees  ol  the  Florida  CouncU  for  the 
Blind  eligible  to  make  application  tor  group  hospitalization  and  health 
insurance? 

(2)  Have  such  employees  any  avenue  open  to  them  whereby,  under 
existing  law,  they  may  by  act  of  the  Council  come  under  any  kind  of 
retirement  plan? 

To  Florida  Council  for  the  Bliwi,  Wallace  S.  Bidlding, 
TampOj  Florida: 

(1)  A  study  of  Chapter  20714,  Acts  of  1941.  by  which  the  Florida 
Council  for  the  Blind  was  created,  leads  me  to  the  conclusion  that  such 
Council  is  a  governmental  bureau  of  the  State  of  Florida  and  Its  em- 
ployees are  State  employees. 

Thus,  under  Chapter  20852,  Acts  of  1941,  the  Florida  Council  for  the 
Blind,  as  a  governmental  bureau  of  the  State  of  Florida,  is  authorized, 
empowered  and  permitted,  to  provide  for  life,  health,  accident,  hospitali- 
zation, or  annuity  insurance,  or  all  of  any  kinds  of  such  insurance,  for 
its  employees,  upon  a  group  insurance  plan,  and  to  that  end  to  enter  Into 
agreements  with  insurance  companies  to  provide  such  insurance. 

(2)  The  only  retirement  plan  for  State  employees  generally  existing 
under  the  present  law  that  I  have  been  able  to  ascertain,  is  that  provided 
for  in  Chapter  20499.  Acts  of  1941.  This  Act  requires  that  State  officials 
or  employees  must  have  served  the  State  either  as  an  official  or  eis  an 
employee,  or  both,  for  as  much  as  an  aggregate  time  of  thirty  years  or 
more  and  have  attained  the  age  of  seventy  years,  or  have  served  the  State 
for  as  much  as  thirty -five  years,  irrespective  of  attained  age.  The  retire- 
ment benefits  under  such  circumstances  are  payable  monthly  during  the 
remainder  of  such  person's  natural  life,  and  amount  to  one -half  the 
amount  of  the  average  monthly  salary  received  by  such  person  during  the 
last  ten  years  of  such  service, 

STATE    BOARD    OF    PUBLIC    WELFARE 

February  6,  1942. — 042-66. 

COUNCIL    FOR    THE    BUND— MEMBERS — UABILTTY    FOR    TORTS 

QUESTION:  Is  the  Florida  Council  for  the  Blind  liable  for  torts  of 
the  Individual  members  of  the  Council  or  employees  of  the  Council? 

To  Florida  Council  for  the  Blind: 

In  another  opinion  rendered  to  your  Council,  I  stated  that  in  my 
opinion  your  Council  was  a  governmental  bureau  or  agency  of  the  State 
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of  Florida.  In  view  of  this  holding.  It  Is  my  opinion  that  the  Florida 
Council  for  the  Blind  would  not  be  liable  for  the  torts  of  its  individual 
members,  nor  would  It  be  liable  for  the  torts  of  its  employees,  on  the 
theory  that,  being  a  State  agency,  a  suit  of  such  kind  against  the  Council 
would  in  effect  be  a  suit  against  the  State,  and  the  State  is  immune  from 
such  suits  unless  its  consent  to  be  sued  has  been  specifically  given. 

However,  I  call  your  attention  to  the  fact  that  as  a  State  board 
or  agency  you  are  probably  under  the  Workmen's  Compensation  Act, 
and  If  one  of  your  employees  is  injured  by  another  of  your  employees, 
then  In  that  event  there  would  probably  be  a  liability  for  compensation 
to  the  injured  employee  under  the  Workmen's  CompensaUon  Act.  How- 
ever, this  opinion  does  not  purport  to  pass  upon  such  probable  liability. 
I  merely  call  It  to  your  attention  for  such  investigation  of  this  question 
as  you  care  to  make. 


STATE   BOARD    OF   PIIBLIC   WEU'ABE 

March  21,   1942.— 042-135. 

DISTRICT  BOARDS— VACANCIES— APPOINTMENTS 

QUESTION:  What  is  the  duty  of  the  Oovemer  in  the  appointment 
of  members  of  district  Ixiards  of  social  welfare  in  the  case  of  vacancies. 
particularly  as  to  whether  or  not  commissions  to  flU  vacancies  on  such 
boards  shall  be  made  for  a  full  four-year  term  beginning  with  the  date 
of  the  appointment  or  for  the  unexpired  term  dating  from  the  beginning 
of  the  term  in  which  the  vacancy  occurs? 

To  Hon.  Spessard  L.  Holland,  Governor: 

Chapter  19375.  Acts  of  1939,  provides  that  members  of  district  boards 
shall  be  appointed  by  the  Governor  and  shall  serve  at  the  pleasure  of  the 
Governor  for  a  period  not  to  exceed  four  years.  There  Is  no  provision 
In  this  Act  relating  to  the  filling  of  vacancies  on  such  boards.  However, 
I  believe  your  question  has  been  answered  by  the  Supreme  Court  in  the 
case  of  State  ex  rel  Landis  vs.  Bird,  120  Fla.  7S0,  163  So.  248,  in  which 
case  the  Supreme  Court  gave  a  very  exhaustive  treatment  on  the  subject 
of  appointments  by  the  Governor.   In  this  case,  the  Court  said: 

"Where  an  office  with  stated  terms  is  to  t^e  filled  by  executive  ap- 
pointment without  confirmation  by  the  Senate,  the  Governor  appoints 
for  the  term  and  may  appoint  to  fiU  a  vacancy  until  the  end  of  the  term, 
and  may  appoint  a  successor  at  any  time  after  the  expiration  of  a  term 
for  the  whole  or  for  the  remainder  of  the  new  term  if  a  part  of  such 
term  has  passed  when  the  appointment  is  made.  Sections  7,  IS  Art,  IV; 
sections  481  (396)  to  464  (399),  1790  (1232)  Comp,  Gen.  Laws:  State  ex 
rel  vs.  Amos,  101  Pla.  114,  133  So.  623.  The  Governor  cannot  appoint 
an  officer  for  a  period  different  from  that  stated  in  the  law.  Opinion  of 
Justices,  14  Fla.  277." 

Therefore,  the  appointment  to  fill  the  vacancy  occurring  on  the 
district  board  should  be  for  the  unexpired  term  dathig  from  the  begin- 
ning of  the  term  in  which  the  vacancy  occurs. 

It  is  also  my  opinion  tliat  the  commission  should  state  that  the 
appointee  sliall  serve  at  the  pleasure  of  the  Oovernor,  but  not  to  exceed 
four  years  from  the  beginning  of  the  term  in  which  the  vacancy  occurs. 
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STATE    BOARD    OF    PUBLIC    WELFARE 

October  16,  1942. — 042-491. 

STATE  AGENCY— GOVERNMENTAL  FUNCTIONS 

QDESTEON:    Is  the  State  Welfare  Board  a  State  Agency? 
To  State  Welfare  Board.  Jackaonmlle,  Florida: 

Article  xm.  Section  3,  of  the  Constitution  provides  in  paxt  as  follows: 

"The  respective  counties  of  the  State  shall  provide  in  the  manner 
prescribed  by  law,  for  those  of  the  inhabitants  who  by  reason  of  age, 
Infirmity  or  misfortune,  may  have  claims  upon  the  aid  and  sympathy 
of  society;  provided,  however,  the  Legislature  may  by  general  law  pro- 
vide for  a  uniform  Statewide  system  for  such  benefits,  and  appropriate 
money  therefor  .  .  ." 

The  foregoing  constitutional  provision  was  adopted  at  the  general 
election  of  1936,  and  Section  4  of  the  same  article  provides  that  the  first 
Legislature  that  convenes  after  the  adoption  of  said  article  shall  enact 
the  necessary  laws  to  caxi^  the  same  into  effect. 

Accordingly,  the  Legislature  of  1937  enacted  Chapter  18285,  Laws  of 
Florida,   Acts  of   1937,  which  now  is  found   in   Chapter   409,   Florida 

Statutes  1941. 

Thus  by  the  Constitution  the  care  of  those  who  by  reason  of  age, 
infirmity  or  misfortune  may  have  claims  upon  society,  Is  made  a  govern- 
mental function,  and  the  Legislature,  pursuant  to  constitutional  pro- 
vision, has  set  up  the  State  Welfare  Board  and  delegated  to  it  the 
sovereign  power  and  authority  with  reference  to  said  governmental 
function. 

The  grant  of  power  to  the  State  Welfare  Board,  and  the  duties  Im- 
posed upon  it  by  statute,  are  very  broad  and  comprehensive.  This  Board 
or  agency  is  spectflcally  charged  with  the  duty  of  conducting,  supervising 
and  administering,  or  causing  to  be  administered,  within  the  State  of 
Florida,  all  social  welfare  and  relief  work  which  is  or  will  be  carried  on 
by  the  use  of  Federal  or  State  funds.  It  Is  specifically  authorized  and 
empowered  to  act  as  the  agent  of  the  Federal  government.  State  gov- 
ernment, or  any  county  or  municipal  government,  in  the  conduct  and 
administration  of  pubhc  aid  and  social  welfare  activities.  It  is  author- 
ized to  employ  such  staff  and  employees  and  prescribe  such  rules  and 
regulations  as  may  be  necessary  In  carrying  out  its  functions  and  duties. 

Therefore,  it  is  my  opinion  that  the  State  Welfare  Board,  the  mem- 
bers of  which  are  appointed  by  the  Governor  and  confirmed  by  the 
Senate,  is  a  State  agency,  charged  with  and  exercising  important  gov- 
ernmental functions  for  the  welfare  of  the  State  and  society  in  general. 

POOR    MOTHERS   ANO    DEPENDENT    CHILDREN 

November  27,  1942.— 042-537, 

COUNTY  COMMISSIONERS— MAINTENANCE  OF 
EMERGENCY  FUND 

QUESTION:  May  the  boards  of  coimty  commissioners,  under  chap- 
ter 414,  Florida  Statutes,  1941,  maintain,  or  advance  the  money  to  and 
permit  the  State  Welfare  Board  or  one  of  Its  agencies  to  maintain,  an 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  543 


SOCIAL  WELFARE — Poor  Mothers  and  Dependent  Children 

emergency  fund  out  of  which  moneys  may  be  Immediately  expended  for 
the  relief  of  dependent  children  when  the  exigencies  of  the  case  re- 
quire It? 

To  State  Welfare  Board,  P.  O.  Box  9S9.  Jacksonville.  Florida. 
Attention  Mr.  William  J.  DeHoff : 

It  appears  that  dependent  children  are  often  picked  up  in  the  more 
thickly  populated  communities  without  sufficient  clothing  and  food  and 
in  such  physical  condition  as  to  require  immediate  flnancial  aid.  Often 
the  board  is  handed  the  custody  of  a  dependent  child,  by  some  Juvenile 
or  other  court  or  agency,  on  very  short  or  even  without  notice,  which 
has  been  abandoned  and  is  without  proper  clothing  and  food  and  In  need 
of  immediate  medical  care.  Under  these  conditions  the  board  does  not 
have  time  to  procure  the  approval  of  a  warrant  for  the  aid  of  the  child 
by  the  county  commissioners  and  to  cash  such  warrant.  The  best  in- 
terests or  the  child,  and  maybe  Its  health  or  life,  demand  immediate 
financial  aid. 

The  provisions  of  chapt«r  414,  Florida  Statutes.  1941,  which  provide 
for  the  relief  of  poor  mothers  and  dependent  children,  do  not  seem  to 
contemplate  that  the  act  should  be  used  for  general  welfare  purposes 
but  contemplate  allowances  payable  by  the  month  (section  414.02,  Florida 
Statutes,  1941).  The  statute  was  intended  to  aid  and  assist  In  the  gen- 
eral expenses  and  upkeep  of  the  poor  mothers  and  dependent  children 
and  not  for  the  purposes  of  immediate  aid  and  welfare.  The  act  con- 
templates that  an  investigation  be  made  of  each  case  before  payments 
are  approved  or  allowed  (sections  414.06  to  414.09,  Florida  Statutes, 
1941 ) ;  this  requirement  cannot  be  carried  out  if  immediate  payment  is 
to  be  made. 

It,  therefore,  appears  that  the  question  above  stated  must  be  an- 
swered in  the  negative.  This  opinion  is  based  upon  the  provisions  of 
chapters  409  and  4X4,  Florida  Statutes,  1941,  when  read  and  construed 
together,  and  does  not  extend  to  any  right  the  county  might  have  to 
set  up  such  a  fund  from  other  accounts  of  the  county  under  the  general 
power  given  the  county  commissioners  "to  have  care  and  provide  for  the 
poor  and  indigent  people  of  the  county"  (section  125.01,  sub -section  (4), 
Florida  Statutes,  1641  >. 

POOR    MOTHERS    AND    DEPENDENT    CHILDREN 

October  6,  1942.— 042-478. 

COUNTY  FUNDS— ADMINISTRATION   FOR    PUBLIC  AID 

QUESTION:  (1)  Have  the  county  commissioners  of  the  several 
counties  of  this  State  power  and  authority  to  delegate  to  the  State  Wel- 
fare Board  and  Its  agencies  the  duty  of  making  Investigations  for  the 
purpose  of  ascertaining  the  poor  mothers  with  dependent  children  and 
the  dependent  children  who  should  be  aided  or  who  are  entitled  to  relief 
under  the  provisions  of  chapter  414,  Florida  Statutes.  1941? 

(2)  Have  the  county  commissioners  of  the  several  counties  of  this 
State  power  and  authority  to  transfer  county  funds,  levied  and  collected 
for  the  relief  of  poor  mothers  with  dependent  children  and  dependent 
children,  under  chapter  414,  Florida  Statutes,  1941,  to  the  State  Welfare 
Board  to  be  expended  by  that  board? 

(3)  Where  either  the  State  Welfare  Board,  a  district  welfare  board 
or  some  corporation  not  for  profit  is  named  as  custodian  of  a  dependent 
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child,  under  section  415.17  or  section  415.28,  Florida  Statutes,  1941,  Is 
Guch  dependent  child  within  the  operation  of  section  414.03,  Florida 
Statutes,  1941,  which  permits  dependent  children  to  receive  benefits 
under  SEiid  chapter  if  living  with  a  "guardian  approved  by  proper  au- 
thorities"? 

(4)  Where  the  county  commissioners,  upon  proper  petition,  grant 
a  special  privilege  of  separation  as  authorized  by  section  414.10,  Florida 
Statutes  1941,  to  a  dependent  child,  is  such  dependent  child  within  the 
operation  of  said  chapter  414  and  entitled  to  receive  benefits  thereunder? 

To  Hon..  Bryan  Willis.  State  Audttor: 

Chapters  409  and  414,  Florida  Statutes,  1941,  appear  to  relate  to 
the  same  general  subject  matter  and  are  in  pari  materia  and  should  b« 
construed  together;  the  provisions  of  both  have  been  continued  in  force 
by  the  adoption  of  the  Florida  Statutes,  1941.  Under  section  409.02, 
.  Florida  Statutes,  1941,  the  State  Welfare  Board  may  act  as  agent  for 
any  county  in  the  administration  of  public  aid  to  poor  mothers  with 
dependent  children  and  to  dependent  children. 

Under  chapter  414,  Florida  Statutes,  1941,  the  county  commissioners, 
in  administering  a  fund  raised  under  said  chapter  for  the  relief  of  poor 
mothers  with  dependent  children  and  dependent  children,  are  author- 
ized to  cause  Investigations  to  be  made  "by  and  through  such  agency  as 
the  board  of  county  commissioners  shall  deem  advisable."  This  agency 
may  be  the  State  Welfare  Board  or  any  of  its  district  boards. 

Chapter  414,  Florida  Statutes,  1941,  does  not  authorize  the  county 
commissioners  to  turn  the  fund  over  to  the  State  Welfare  Board  to  be 
expended  at  the  discretion  of  that  board.  The  extent  of  tlie  powers  of 
the  county  commissioners  that  may  be  delegated  are  only  those  con- 
nected with  the  investigation  necessary  for  the  determination  of  the 
person  entitled  and  qualified  to  receive  aid  from  the  fund. 

When  chapters  409  and  414  are  constnied  together.  It  seems  that: 

(1)  The  county  commissioners  of  the  several  counties  of  the  state 
have  power  and  authority  to  delegate  to  the  State  Welfare  Board  and 
its  agencies  the  duty  of  making  investigations  for  the  purpose  of  ascer- 
taining the  poor  mothers  with  dependent  children  and  the  dependent 
children  who  should  be  aided  or  who  are  entitled  to  the  relief  under  the 
provisions  of  chapter  414,  Florida  Statutes,  1941.  When  the  state  Welfare 
Board  or  any  of  Its  agencies  has  investigated  and  ascertained  the  per- 
sons entitled  to  aid  they  should  report  their  flndhigs  to  the  county  com- 
missioners who  should  either  approve  or  reject  that  report.  If  approved 
they  should  cause  payment  to  be  made  by  the  county  In  the  mual 
manner. 

(2)  The  county  commissioners  do  not  have  power  and  authority 
to  transfer  county  funds,  levied  and  collected  for  the  relief  of  poor 
mothers  with  dependent  children  and  dependent  children,  imder  chapter 
414,  Florida  Statutes,  1941,  to  the  State  Welfare  Board  to  be  expended 
by  that  board. 

(3)  Where  either  the  State  Welfare  Board,  district  welfare  board 
or  some  corporation  not  for  profit,  is  named  as  custodian  of  a  dependent 
child  under  section  415.17  or  section  415.28,  Florida  Statutes,  1941,  such 
dependent  child  is  within  the  operation  of  section  414.03,  Florida  Statutes, 
1941,  which  permits  dependent  children  to  receive  benefits  under  said 
chapter  if  living  with  a  "guardian  approved  by  proper  authorities."    In 
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this  case  I  am  of  the  opinion  that  the  county  commissioners  should  also 
grant  a  separation  under  section  414.10,  Florida  Statutes.  1941.  in  order 
to  properly  qualify  such  child  to  relief.  In  my  opinion,  the  use  of  the 
word  "guardian"  in  said  section  414.03  was  intended  in  its  broad  and 
not  tn  its  strict  definition  and  was  intended  to  embrace  any  person  given 
custody  of  a  child  by  legal  authority. 

<4)  Where  the  county  commissioners,  upon  proper  petition,  grant 
a  special  privilege  of  separation  as  permitted  by  section  414.10,  Florida 
Statutes,  1941,  to  a  dependent  child  such  dependent  child  is  within 
the  operation  of  said  chapter  414  and  entitled  to  receive  benefits  there- 
under, if  otherwise  qualified,  such  benefits  to  be  paid  to  the  guardian 
or  other  person  having  custody  of  the  child. 

DEPENDENT  AND  DELINQUENT  CHILDREN 

March  4,  1942.-042-113. 

COUNTY    JUDGES-JURISDICTION    AS    JUVENILE    JUDGES 

QUESTION:  (1)  What  is  the  jurisdiction  of  a  county  Judge  sit- 
ting as  a  juvenile  Judge,  over  delinquent  children,  which  Jurisdiction 
is  governed  by  Sections  3684-3715,  Compiled  General  Laws,  1927? 

(2)  In  what  county  should  a  person  aiding  in  an  escape  of  an 
Inmate  of  the  industrial  school  for  girls  be  tried? 

To  Hon.  Harvey  E.  Page,  County  Judge.  Escambia  County, 
Pensacoia,  Florida: 

(1)  Section  3684,  C.O.L.  1927,  In  defining  a  "delinquent  chUd"  states 
that  the  term  shall  include  "any  child  less  than  seventeen  years  of  age" 
who  falls  within  any  of  the  several  classes  enumerated  in  the  section. 
In  applying  this  statute,  the  Supreme  Court  has  held  that  a  person  less 
than  seventeen  years  of  age  cannot  be  sentenced  by  the  trial  judge  for 
the  offense,  but  must  be  given  into  the  custody  of  the  Juvenile  judge  for 
treatment  in  accordance  with  the  statutes  relating  to  delinquent  children. 
etate  ex  re!  Stiegel  vs.  Chapman,  119  Pla.  347,  161  So,  424.  In  the  case 
Of  Ex  parte  Kltt,  109  Fla.  202,  147  So.  574.  the  Supreme  Court  held 
that  the  adjudication  of  guilt  of  a  person  under  seventeen  years  of  age 
"must  he  made  in  the  appropriate  court  vested  by  law  with  the  power 
to  adjudge  guilt,  as  distinguished  from  the  power  to  adjudge  the  fact 
of  delinquency  ,  .  .  after  which  sentence  on  the  adjudication  of  guilt 
may  be  imposed,  or  the  child  may  be  remanded  to  the  Juvenile 
authorities  for  proceedings  looking  to  his  commitment  as  a  'delinquent 
chUd.' " 

Upon  the  bf^ls  of  these  two  cases,  therefore.  It  appears  that  the 
trial  of  a  person  under  the  age  of  seventeen  years,  accused  of  a  crime, 
may  be  tried  on  the  l^sue  of  guilt  or  innocence  in  any  court  having  juris- 
diction of  the  offense.  However,  the  power  to  adjudicate  such  person  to 
be  a  "delinquent  child"  and  to  prescribe  treatment  for  him  Is  vested  tn 
the  juvenile  court. 

Some  confusion  is  caused,  perhaps,  by  the  provision  of  Section  370S 
C.G.L,  1927,  which  permits  any  court  in  the  case  of  a  child  less  than 
sixteen  years  of  age  who  has  been  arrested  and  brought  before  the 
court  for  trial  to  take  charge  of  the  child  in  the  same  manner  provided 
for  the  taking  charge  of  delinquent  children  by  the  county  judge.  Al- 
though the  statute  might  be  Interpreted  to  give  such  court  the  power 
of  sentence  in  the  case  of  guilt.  It  was  not  so  construed  by  the  Supreme 
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Court  in  the  case  of  State  ex  rel,  Stiegel  vs.  Chapman,  supra.  In  dis- 
cussing this  statute,  the  Supreme  Court,  in  the  case  of  State  ex  rel, 
Hamilton  vs.  Chapman,  125  Fla.  235.  169  So.  658,  considered  this  section 
as  providing  punishment  for  children  less  than  sixteen  years  o(  age,  with 
the  exception  of  children  accused  of  committing  the  crimes  enumerated 
in  Section  3706  C.G.L.  1927.  The  Court  stated  that  persons  between  the 
a^es  of  sixteen  and  eighteen  years,  and  any  child  under  sixteen  who  had 
committed  any  of  the  crimes  named  in  Section  3706  C.G.L,  1927,  shoiHd 
be  sentenced  in  accordance  with  the  requirements  of  Section  8644  C.G.L. 
1927. 

The  above  decisions  and  statutes  indicate  that  a  distinction  must  be 
made  between  "delinquent"  children  and  children  "convicted  of  a  crime." 
Only  the  juvenile  judge  has  the  power  to  adjudicate  a  child  under  seven- 
teen years  of  age  to  be  a  delinquent  child  and  to  prescribe  treatment 
for  him  in  accordance  with  Sections  3684  and  3686  C.G.L.   1927. 

If  the  child  is  accused  of  committing  a  crime,  however,  his  trial  on 
the  issue  of  guilt  or  Innocence  may  be  in  any  court  having  jurisdiction 
of  the  offense.  According  to  the  case  of  State  ex  rel.  Stiegel  vs.  Chapman, 
supra,  however,  his  sentence  should  be  prescribed  by  the  Juvenile  judge; 
but  there  are  two  exceptions  to  this  rule  as  stated  in  the  case  of  State  ex 
rel,  Hamilton  vs.  Chapman,  supra:  (1)  Children  guilty  of  committing 
any  of  the  crimes  emmierated  in  Section  3706  C.GX..  1927,  may  be  sen- 
tenced by  the  trial  court;  (2)  Children  between  the  ages  of  sixteen  and 
eighteen  may  be  sentenced  by  the  trial  court  under  Section  8644  C.G.L. 
1927. 

Although  the  decided  cases  and  statutes  pertaining  to  this  question 
are  not  free  of  confusion,  the  above  is  a  fair  summary  of  the  law  at  this 
time, 

(2)  As  you  state,  S^tion  3704  C.G.L.  1927,  provides  that  when  a 
county  judge  commits  a  child  to  such  an  institution,  the  child  remains 
subject  to  the  control  of  the  judge.  Accordmgly,  if  a  person  aiding  in 
the  escape  of  such  a  child  is  being  tried  for  contempt  of  the  Court's 
order,  the  trial  should  be  before  the  Court  which  issued  the  order. 

If,  however,  the  person  aiding  in  the  escape  ts  charged  under  Section 
7539  C.G.L.  1927,  the  trial  should  be  held  in  the  county  in  which  the  de- 
fendant aided  in  such  escape,  inasmuch  as  the  act  made  punishable  by 
Section  7539  would,  in  such  case,  have  taken  place  in  that  county. 


DEPENDENT  AND  DELINQUENT  CHILDREN 

April  23,  1941. — 041-226. 

JUVENILE    COtTBT—JLTDGE— COMPENSATION 

QUESTION:  What  laws  govern  the  salary  of  the  Judge  of  the  Juven- 
ile Court  of  Hillsborough  County  at  the  present  time? 

To  Hon.  Paul  Kickliter,  Judge  of  the  Juvenile  Court, 
Tampa,  Florida: 

As  you  stated  in  your  letter.  Section  3715,  Compiled  General  Laws 
of  1927,  being  Chapter  7877,  Laws  of  Florida,  Acts  of  1919,  applies  to 
counties  having  a  population  of  90,000  or  more,  and  provides  that  the 
salary  of  Judges  of  Juvenile  Courts  in  such  counties  shall  be  $1,200  a 
year. 
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The  Legislature  in  1929  enacted  Chapter  13672,  which  Axes  the  com- 
pensation of  the  Judge  of  the  Juvenile  Court  of  Hillsborough  County  at 
the  amount  of  $3,000  a  year.  In  1935  the  Legislature  enacted  Chapter 
17083,  which  Axes  the  salary  of  Judges  of  Juvenile  Courts  at  $4,800  a 
year  in  counties  having  a  population  of  more  than  180,000,  according  to 
the  last  preceding  State  Censi^,  but  this  cannot  be  applicable  to  Hills- 
borough County,  because  the  population  according  to  the  1935  State 
Census  was  159,208. 

In  1939  the  Legislature  enacted  Chapter  19352,  which  fixed  the  sal- 
aries of  such  Judges  at  $3,600  a.  year  in  counties  having  a  population 
of  not  less  than  100,000  and  not  more  than  170,000,  according  to  the 
last  preceding  State  or  Federal  Census,  which  Act  was  previously  ap- 
plicable to  Hillsborough  County,  but  Is  not  now  applicable  because  of  the 
greater  population  arraounced  In  the  1940  Federal  Census.  This  Chap- 
ter repealed  all  laws  and  parts  of  laws  in  conflict  with  its  provisions. 

At  the  same  session,  the  Legislature  enacted  Chapter  19597,  pro- 
viding for  courts  to  be  known  as  Juvenile  and  domestic  relations  courts, 
but  this  Act  was  made  expressly  applicable  only  to  counties  having  a 
population  of  over  ISO.OOO,  according  to  the  preceding  State  or  Federal 
census,  but  applies  only  to  Juvenile  courts  "presided  over  by  a  Judge  re- 
quired to  be  admitted  to  practice  law  in  this  State  ..." 

I  know  of  no  requirement  that  the  Juvenile  Court  Judge  of  Hills- 
borough County  be  admitted  to  practice  law  In  this  Eitate. 

Assuming  the  above  statutes  to  have  been  valid,  the  following  seems 
to  be  the  present  legal  situation  so  far  as  the  compensation  of  the  Juven- 
ile Court  in  your  county  is  concerned. 

Chapter  7877  was  made  Inapplicable  to  Hillsborough  County,  when 
Ciiapter  13672  was  passed  in  1929,  and  Chapter  13672  was  impliedly  re- 
pealed when  Chapter  19352  was  enacted  by  the  1939  Legislature,  ap- 
plicable to  counties  with  a  population  of  100.000  to  170,000.  The  legislative 
intent  to  repeal  Chapter  13672  by  Implication  seems  to  have  been  clear. 
When  Hillsborough  County  was  Ufted  from  that  population  bracket  by 
the  1940  Federal  Census  and  shown  to  have  a  population  of  more  than 
180,000,  Chapter  7677  seems  again  to  be  rendered  applicable  to  HtHs- 
borough  County.  It  must  be  admitted,  however,  that  the  legal  situation 
here  involved  is  rather  intricate,  and  there  is  no  deflnite  way  to  deter- 
mine how  the  Courts  would  rule  on  these  questions  of  implied  repeals 
in  this  series  of  statutes. 

DEPENDENT  AND  DEI,INQUENT  CHILDREN 

October  21,  1941.— 041-594. 

JUVENILE  COURT    JUDGE— TERM    OF    OFFICE 

QUESTION:  Under  Chapter  11972,  Acts  of  1927  does  there  now  exist 
a  vacancy  in  the  office  of  Judge  of  the  Juvenile  Court  of  Pinellas  County 
which  may  be  filled  by  appointment  for  the  unexpired  portion  of  the 
current  term? 

To  Hon.  Spessard  L.  Holland.  Governor: 

Chapter  11972,  Acts  of  1927,  establishing  a  Juvenile  Court  for  Pinel- 
las County,  provided  for  the  appointment  by  the  Governor  of  a  Judge 
of  said  Court,  whose  term  of  office  should  be  for  two  years  from  the 
date  of  his  appointment  and  until  his  successor  is  appointed  and  qualUled. 
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"Unless  otherwise  duly  provided,  where  an  office  is  created  the  term 
begins  when  the  office  Is  first  filled." 

State  vs.  Amos,  133  So.  623.  , 

"The  provisions  of  section  14,  article  16  (Constitution)  that  an 
officer  shall  continue  in  office  after  the  expiration  of  his  official  term 
until  a  successor  is  qualified,  is  intended  to  prevent  a  hiatus  and  does  not 
affect  the  cycle  of  the  term  fixed  by  law  which  ends  at  the  expiration  of 
the  statutory  term  periodically  whether  the  incumbent  or  another  is  the 
successor." 

Idem.    - 

"Where,  after  expiration  of  four-year  term,  incumbent  held  over  and 
eight  months  later  was  appointed  for  four-year  terms  from  lEttter  date, 
office,  nevertheless,  became  vacant,  for  purpose  of  executive  appoint- 
ment, when  statutory  term  from  previous  expiration  had  run;  law  and 
not  commission  issued  to  officer  controls  as  to  term  of  office." 

Idem. 

There  are  other  cases,  all  to  the  same  effect. 

While  the  office  in  question  is  a  judicial  one,  it  is  purely  statutory, 
appointments  thereto  do  not  require  confirmation  of  the  Senate,  and 
there  are  no  such  Questions  involved  as  were  developed  m  the  case  of 
State,  ex  rel.  Bird,  163  So.  243. 

On  authority  of  the  above  cited  cases,  therefore,  and  that  of  the 
Advisory  Opinion  to  yourself  of  May  21,  1941,  2 -So.  2d  372,  I  am  of  the 
opinion  that  there  now  exists  such  a  vacancy  in  the  office  of  Judge  of  the 
Juvenile  Court  of  Pinellas  County  as  may  be  filled  by  appomtment  for 
the  unexpired  portion  of  the  ciirrent  term,  which  began  according  to  the 
turn  of  cycles  beginning  with  the  first  appointment  to  said  office,  the 
commission  Issued  to  the  present  incumbent  in  June  1939,  according  to 
his  letter  to  you  of  the  13th  instant,  for  a  four -year  term  being  unau- 
thorized, because  the  statute  creating  the  office  limited  the  term  to  two 
years  and  until  a  successor  is  appointed  and  qualified. 

DEPENDENT  AND  DELINQUENT  CHILDREN 

January  27,  1942. — 042-45. 

PROBATION  OFFICER—TERM 
QUESTION:     What  is  the  length  of  term  of  a  Probation  Officer? 
To  Hon.  Spessard  L.  Holland,  Governor: 

Chapter  11972,  Acts  of  1927,  creating  the  Juvenile  Court  in  Pinellas 
County,  provides  for  the  appointment  by  the  Governor,  upon  recom- 
mendation of  the  "County  Commissioners"  of  a  Probation  Officer.  The 
term  is  fixed  at  two  years  "from  the  date  of  appointment,"  but  the  Act 
also  provides  that  the  term  of  the  then  Probation  Officer  should  not 
be  shortened. 

Therefore,  the  first  term  of  office  imder  the  1927  Act  began  when 
the  successor  to  the  then  Probation  Officer  expired,  and  expired  two 
years  later,  and  the  terms  continue  to  run  in  cycles  of  two  years  from 
this  first  appointment,  the  date  of  which  is  not  shown  by  the  data 
before  me. 

A  four  year  appointment  was  clearly  unauthorized  and  did  not 
extend  the  terra,  although  perhaps   good  for  the  lawful  period. 
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AuSUSt  18,   1942. — 042-402. 

PROBATION  OPFICKR — TKRM 

QUESTION:  When  does  the  present  term  of  the  Probation  Officer 
of  Pinellas  County  end? 

To  Hon.  Spessard  L.  Holland.  Governor: 

Although  the  language  of  Section  14  of  Chapter  11972,  Acts  of  1S27, 
varies  from  that  usimlly  employed  in  fixing  terms  of  office.  I  construe 
jt  as  fixing  a  two  year  term  begUming  with  the  date  of  the  first  appoint- 
ment which,  as  you  state  the  records  of  the  Secretary  of  State  show  to 
have  been,  was  December  16,  1929,  thereby  beginning  the  running  of 
cycles  of  two  year  terms  expiring  December  16  of  each  odd  year,  begin- 
ning with  the  year  1931. 

Therefore,  and  since  the  law,  rather  than  the  commission  as  issued 
controls,  the  term  of  office  of  the  person  appointed  in  January  1939, 
actually  expired  December  1 6th  of  that  year.  If  no  appointment  has 
been  made  since,  the  incimibent  has  continued  in  office  by  virtue  of  the 
holdover  provisions  of  the  statute,  and  the  constitution  and  the  appoint- 
ment of  a  successor  to  hold  office  for  the  term  ending  December  16, 
1943,  is  now  in  order,  no  confirmation  by  the  Senate  being  required. 

Chapter  11972  has  been  amended,  but  not  as  to  the  term  of  office 
of  the  Probation  Officer. 

STATE   PLANNING   BOARD 

April  18,  1941.— 041-2  U. 

APPROPRIATIONS — WITHDRAWALS 

QUESTION:  Section  12  of  Chapter  19182,  Acts  of  1939,  makes  an 
appropriation  of  $25,000.00  annually  to  the  State  Planning  Board.  The 
Executive  Secretary  of  the  said  Board  has  received  a  check  in  the  amotmt 
of  $5,000.00  from  the  Trustees  of  the  Internal  Improvement  Fund  of 
the  State  of  Florida,  which  he  desires  to  place  in  the  State  Treasury 
to  the  credit  of  the  State  Planning  Board  to  be  disbursed  by  warrants 
drawn  by  the  State  Comptroller  on  the  State  Treasury  in  payment  of 
accounts  of  the  Board.  Can  the  State  Planning  Board  exceed  its  ap- 
propriation of  $25,000.00  to  the  ext«nt  of  the  $5,000.00  received  from 
the  Trustees  of  the  Internal  Improvement  Fund? 

To  Hon.  J.  M.  Lee,  State  Comptroller: 

I  am  of  the  opinion  that  it  cannot  for  the  reason  that  when  once 
money  is  deposited  in  the  Treasury  of  the  State  of  Florida,  it  cannot  be 
withdrawn  therefrom  except  in  pursuance  of  an  appropriation  made 
by   law. 

1  suggest  that  since  the  Legislature  Is  in  session  the  State  Planning 
Board  could  probably  secure  the  passage  of  an  amendment  to  Section 
12  of  Chapter  19182  that  would  take  care  of  the  situation  mentioned 
above. 

STATE   PLANNING    BOARD 

February  16.  1942.— 042-85. 

EMPLOYEES— MEDICAL    SERVICES 

QUESTION:  The  Florida  State  Planning  Board  is  assisting  in  the 
sponsorship  of   the   Southeast  Florida  Resources   Investigation  and   as 
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such  co-spoiLsor  contributes  funds  and  other  assistance  towards  the  in- 
vestigation; the  paid  workers  making  the  investigation  have  been  carried 
on  the  payrolls  ol  diflerent  state  departments,  Including  the  State  Board 
of  Conservation  and  the  Everglades  Fire  Control  District;  Jack  Collins 
was  one  of  the  paid  workers  carried  on  the  payroll  of  the  State  Board 
of  Conservation  untD  about  January  27,  1942,  when  he  was  transferred 
to  the  payroll  of  the  Everglades  Fire  Control  District;  he  received  an 
injury  requiring  medical  attention  inmiediately  after  being  transferred 
to  the  payroll  of  the  Everglades  Fire  Control  District.  For  the  purpose 
of   workmen's   compensation   in    whose   employ  was   Jack  Collins? 

To  State  Planning  Board,  Tallahassee,  Florida: 

I  am  of  the  opinion  that  Mr.  ColUns  was  in  the  employment  of  the 
Everglades  Fire  Control  District  and  that  he  had  been  loaned  to  the 
Investigation  project,  Under  these  circumstances,  I  think,  for  the  pur- 
pose of  workmen's  compensation,  that  he  was  in  the  employ  of  the 
Everglades  Fire  Control  District  (71  CJ.  403,  section  138), 

I  am  further  of  the  opinion  that  the  Everglades  Fire  Control  Dis- 
trict is  responsible  for  medical  services  rendered  its  employees  not- 
withstanding the  fact  its  employees  were  not  covered  by  workmen's 
compensation  Insurance. 

HOUSING  AUTHORITIES  LAW 

February  12.  1941.— 041-69. 

PROPERTY— TAX  EXEMPTION 

QUESTION:  Is  property  owned  by  the  Housing  Authority  of  the 
City  of  Jacl^onvllle,  as  organized  under  Chapter  17981,  Acts  of  1937, 
exempt  from  ad  valorem  taxes? 

To  Hon.  J.  M.  Lee,  Comptroller: 

I  am  advised  by  you  that  you  are  in  receipt  of  a  letter  from  the 
Housing  Authority  of  JacksonviUe  requesting  a  ruling  from  your  office 
with  reference  to  the  following  Supreme  Court  opinions  in  cormection 
with  the  exemptions  from  the  ad  valorem  taxes  on  property  belonging 
to  the  Hoiising  Authority  in  the  State  of  Florida,  and  that  the  following 
decisions  have  been  rendered  by  the  Supreme  Court: 

Marvin  vs.  Jackscnvllle  Housing  Aulhority,  133  Fla.  590,  183  So.  145. 

Lott  et  al  vs.  City  of  Orlando  et  al  196,  So.  313,  142  Fla,  338. 

State  ex  rel  Burbridge  et  al  vs.  St,  John,  143  Fla.  544,  197  So.  131, 
143  Fla,  876,  197  So,  549. 

Higbee  et  al  vs.  Jacksonville  Housing  Authority,  143  Fla.  560.  197 
Bo.  479. 

Harper  vs.  McDavid,  Tax  Assessor  Escambia  County  and  Pensacola 
Housing  Authority,  Opinion  rendered  January  7th,  1941,  not  yet  re- 
ported. 

In  reply  I  wish  to  advise  that  I  shall  take  the  cases  up  seriatim. 

In  the  case  of  Marvin  vs.  Jacksonville  Housing  Authority,  133  Fla, 
590,  183  So.  145,  the  Supreme  Court  said: 

"It  was  clearly  the  intention  of  the  Legislature  by  enacting  Chapter 
17983.  Laws  of  Florida,  Acts  of  1937,  that  the  property  of  a  housing 
authority  would  be  exempt  from  all  ad  valorem  taxes." 
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The  case  of  Lott,  et  al  vs.  Ctty  of  Orlando,  et  al,  142  Fla,  338,  196 
So.  313,  did  not  involve  the  duestlon  of  whether  or  not  the  Housing 
Authority  was  exempt  from  ad  valorem  taxes.  The  only  questions  raised 
were  whether  or  not 

"the  action  of  the  City  Council  of  Orlando  in  creating  a  Housing 
Authority  for  the  City  of  Orlando  ...  is  a  public  purpose." 

"if  a  public  purpose.  Is  a  responsibility  to  be  swlministered  by  the 
county  rather  than  the  municipality." 

"that  Chapter  17981,  supra,  is  unconstitutional  and  void  because 
it  violates  the  principle  of  equality  and  uniformity  of  taxation.  That  the 
area  of  the  operation  of  the  housing  authority  Is  extra-territorial  in 
scope  as  it  applies  to  the  City  of  Orlando  and  money  is  unlawfully 
coUected  from  the  property  owners  within  the  incorporate  limits  of  the 
City  of  Orlando  and  the  Housing  Authority  property  is  located  beyond 
the  city  limits  of  Orlando." 

In  the  case  of  State  ex  rel  Burbridge,  et  al  vs.  St.  John  1*3  Fla.  644. 
197  So.  131.  143  Fla.  876,  197  So.  549,  the  Court,  In  its  clarifying  opinion 
reported  in  197  So.  at  page  549  said: 

"It  appears  that  there  is  confusion  as  to  the  rationale  of  the  action 
of  this  Court  in  the  entry  of  Its  judgment  of  June  28,  1940. 

"The  Judgment  of  the  court  below  was  reversed  and  the  cause  re- 
manded for  further  appropriate  procedure. 

"It  has  not  been  held  by  this  Court  that  the  property  involved  is 
subject  to  taxaiion.  Nor  has  it  been  held  by  the  majority  of  the  Court 
that  it  is  exempt  from  taxation  uTider  the  provisions  of  Section  16, 
Article  1$  of  the  Constitution.  The  maioritv  of  the  Court  does  hold  that 
under  the  pleadings  in  this  case,  the  property  is  not  shoum  to  be  exempt 
under  the  organic  provision. 

"It  does  not  necessarily  follow  that  property  belonging  to  the  Hous- 
ing Authority  of  Jacksonville,  Florida,  may  be  exempt  from  taxation; 
nor  does  it  follow  that  property  owned  by  the  Housing  Authority  of 
Jacksonville,  Horida,  is  not  exempt  from  taxation. 

"Under  the  provisions  of  Section  16.  Article  16,  of  the  Constitution, 
if  it  be  shown  that  any  specific  property  belonging  to  the  Housing  Au- 
thority of  Jacksonville,  Florida,  be  held  and  used  exclusively  for  re- 
ligious, scientific,  municipal,  educational,  literary  or  charitable  purposes, 
or  for  any  one  or  more  of  such  purposes,  then  that  property  is  exempt 
from  taxation,  and  upon  a  showing  made  to  this  effect  by  the  owner 
the  exemption  should  be  allowed  by  the  Assessor. 

"The  property  ovmer  is  not  a  party  to  this  suit.  Therefore,  ttte 
oumer  cannot  be,  by  a  judgment  in  thU  case,  precluded  from  the  exer- 
dae  of  its  right  to  show  that  its  property  is  exempt  under  the  organin 
provisions,  supra.  Nor  sftall  any  judgment  entered  in  this  case  appear 
to  preclude  the  oumer  from  the  exercise  of  such  legal  right."  lEmpliasis 
Supplied). 

It  Is  very  clear  to  me  that  what  the  Supreme  Court  said  in  its 
clarifying  opinion  of  August  2nd.  1940,  last  above  quoted.  Is  that  they 
did  not  pass  upon  the  question  of  whether  or  not  property  belonging  to 
the  Housing  Authority  is  subject  to  taxation  for  the  reason  the  Housing 
Authority  was  not  a  party  to  said  suit.  The  Supreme  Court  did  direct 
the  Tax  Assessor  to  assess  the  property  because  th§re  was  no  allegation 
appearing  in  the  pleadings  that  the  property  of  the  Housing  Authority 
was  exempt.    However,  the  Supreme  Court  added  this  that  I  tiiink  is 
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controlling  and  gives  the  Tax  Assessor  a  guide  to  follow  in  the  relation 
to  the  Housing  Authority  of  Jacksonville  when  it  said; 

"llierefore.  trnder  the  allegations  in  the  pleadings,  the  relator  is 
entitled    to   have   Judgment   reqiiirlng    the    Tax    Assessor    to    enter    the 

assessment  of  the  involved  property  on  the  tax  books,  unless  the  owner 
may  show  unto  the  assessor  that  the  property  is  exempt  from  taxation 
under  the  araanic  provisions,  .•supra.  This  is  necessary  because  the  oamcr 
is  not  a  party  to  this  cause."     i  Emphasis  Supplied^ 

Under  this  decision,  the  Housing  Authority  would  have  the  right 
to  show 

"unto  the  Assessor  that  the  property  Is  exempt  from  taxation  under 
the  organic  provisions  .  ,  ." 

m  the  case  of  Higbee,  et  al  vs.  Jacksonville  Housing  Authority.  143 
Fla.  560,  197  So.  479,  there  was  no  Question  of  the  right  of  a  housing 
authority  to  be  exempt  from  ad  valorem  taxation  Involved.  The  only 
questions  involved  were  with  relation  to  the  financing  of  the  Housing 
Authority  of  Jacksonville,  and  whether  or  not  the  Housing  Authority 
and  the  City  of  Jacksonville  could  enter  Into  an  agreement  with  the 
Housing  Authority  concerning  the  elimination  of  certain  unsafe  build- 
ings. Therefore,  this  case  gives  me  no  trouble  with  reference  to  the 
question  you  have  propounded. 

In  the  case  of  Harper  vs.  McDavtd,  Tax  Assessor,  Escambia  County, 
and  Pensacola  Housing  Authority,  opinion  rendered  under  date  of  Janu- 
ary 7th,  19il,  the  Supreme  Court  has  very  definitely  and  positively 
settled  this  question. 

In  this  case  the  Supreme  Court  had  before  It  the  question  that  you 
have  asked  my  advice  upon  with  reference  to  the  Housing  Authority  of 
the  City  of  Pensacola.  This  particular  Housing  Authority  was  set  up 
under  Chapter  17981,  Acts  of  1937,  which  Is  the  general  Act  relating 
to  Housing  Authorities,  and  under  which  the  Housing  Authority  of  the 
City  of  Jacksonville  became  a  body  corporate.  In  fuiswer  to  the  conten* 
tlon  raised  that  Chapter  179S3,  which  Is  the  exemption  statute,  was 
unconstitutional,  the  Court  said: 

"What  constituted  a  municipal  purpose  Is  a  legislative  question  that 
should  not  be  Interfered  with  by  the  courts  in  the  absence  of  a  clear 
abuse  of  discretion.  A  municipal  purpose  is  much  broader  in  its  scope 
than  it  was  a  generation  ago.  Under  our  system  of  jurisprudence 
constitutional  validity  may  be  determined  by  practical  operation  and 
effect.  Measured  by  this  test,  we  cannot  say  that  the  Legislature  ex- 
ceeded its  power  in  pronouncing  the  properties  of  the  HousiTig  Author • 
ity  held  for  a  municipal  purpose  free  from  all  forms  of  taxation.  They 
are  held  not  for  profit,  must  be  restricted  to  a  low  Income  group,  and 
r  on  tribute  materially  to  the  health,  morals,  safety,  and  general  welfare 
of  the  people.  Ttiey  aid  materially  in  reducing  the  cost  of  fire  preven- 
tion and  police  protection  and  the  Housing  Authority  is  authorized  to 
make  annual  compensation  to  the  City  in  lieu  of  taxes  and  other  services 
furnished.  There  is  no  suggestion  that  the  officers  charged  with  the 
administration  of  the  present  scheme  have  failed  in  their  duty  and 
being  ^>,  we  must  assume  that  the  law  has  been  faithfully  observed." 

I,  therefore,  am  of  the  opinion  that  the  Tax  Ass^sors  of  the  State 
of  Florida  would  be  warranted  in  exempting  from  taxation  the  properties 
held  by  the  Housing  Authorities  in  the  State  of  Florida  whenever  such 
claim  is  made  with  proof  to  the  Tax  Assessor  that  they  are  organized  and 
set  up  as  the  Housing  Authority  of  the  City  of  Pensacola,  and  that  the 
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case  of  Harper  vs.  McDavid,  Tax  Assessor  of  Escambia  Counter,  and  Uie 
Housing  Authority  of  the  City  of  Fensacola,  supra,  is  their  authority 
for  so  doing. 

HOUSING  AUTHORITIES  LAW 

December  4,  1941. — 041-669. 

RECORDING  FEES— WAIVER  BY  BOARDS  OP  COUNTY 
COMBdISSIQNERS 

QUESTION:  Have  Boards  of  County  Commissioners  authority  under 
Florida  law  to  waive  recording  fees  for  deeds  and  other  instruments  In 
cooperation  with  Rural  Housing  Authorities? 

To  Hon.  Amman  McCleltan.   State  Housing  Coordinator: 

I  am  unable  to  find  any  Florida  Statute  giving  such  authority  to 
Boards  of  County  Commissioners. 

HOUSING  AUTHOBITIE8  LAW 

November  4,  1941. — 041-631. 

REOaONAL    HOTTING    AUTHORITY— CREATION— PROCEDURE 

QUESTION:  (1)  Does  the  filing  of  an  original  of  a  certificate  of 
the  Regional  Housing  Authority  cure  irregularities  in  complying  with 
the  provisions  of  Section  1  (Section  29)  of  Chapter  20220,  Acts  of  1941? 

(2)  In  the  creation  of  a  regional  housing  authority,  compriEing 
21  counties,  the  Clerks  of  three  counties  failed  to  give  notice  of  the 
time,  place  and  purpose  of  the  public  hearing  ten  days  prior  to  the 
day  on  which  the  hearing  was  to  be  held.  Is  this  failure  to  publish  a 
fatal  defect  in  the  face  of  the  provisions  of  Section  30  that  "such  cer- 
tificates shall  be  conclusive  evidence  of  the  due  and  proper  appoint- 
ment of  such  Commissioner"? 

To  Amman  McClelian,  BsQitire.  Executive  Director.  Northwest  Florida 
Regional    Homsivig    Authority.    Marianna,    Florida: 

(1)  Section   1    (Section  30 >    of  that  Chapter  provides: 

"When  a  regional  housing  authority  has  been  created  as  provided 
above,  the  Oovemor  shall  thereupon  appoint  one  qualified  elector  from 
each  county  in  such  regional  housing  authority  as  a  conunissioner  of 
the  regional  housing  authority." 

"A  certificate  of  the  appointment  of  any  commissioner  of  a  regional 
housing  authority  shall  be  filed  with  the  county  clerk,  and  such  certifi- 
cate shall  be  conclusive  evidence  of  the  due  and  proper  appointment  of 
such  commissioner." 

The  latter  provision  cannot  be  said  to  cure  irregularities  in  com- 
plying with  the  provisions  of  Section  1  (Section  29)  but  a  certificate 
of  the  appointment  of  a  commissioner  would  probably  be  regarded  as 
prima  facie  evidence  of  the  due  and  proper  appointment  of  the  com- 
missioner although  the  statute  uses  the  words  "conclusive  evidence," 
The  Courts  have  generally  held  that  the  Legislature  has  no  power  to 
declare  what  shall  be  conclusive  evidence  as  that  would  be  an  Invasion 
of  the  power  of  the  judiciary, 

(2)  In  my  opinion  the  provision  in  Section  1  (Section  30)  that 
"such  certificate  shall  be  conclusive  evidence  of  the  due  and  proper 
appointment  of  such  commissioner"  would  not  have  the  effect  of  curing 
the  irregularity  with  respect  to  the  ten  day  notice  required  by  the 
statute. 


CHAPTER  XXIII 
LABOR 

WORKMEN'S    COMPENSATION    LAW 

August  27,  1942.— 042-421. 

APPEALS-^JURISDICTION— INJURY   OCCtTRRING    OUTSIDE 
STATE  OF  FLORIDA 

QUESTION:  To  what  court  should  an  appeal  be  made  returnable  in 
those  cases  where  the  injury  occurred  outside  the  state  of  Florida  and  thB 
employee  was  covered  under  the  Florida  Workmen's  Compensation  Law? 

To  Florida  Industrial  Commission: 

Section  440.27  (1)  Florlcia  Statutes  1941,  provides  that  either  party 
to  a  worlonen's  compensation  claim  may  appeal  from  the  Commission's 
orders  as  a  matter  of  right. 

Jurisdiction  of  such  appeals  is  vested  in  the  circuit  courts  of  the 
state,  and  subparagraph  3  of  the  foregoing  section  provides  that  such 
an  appeal  may  be  taken  to  the  circuit  court  in  the  circuit  where  the 
injury  occurred. 

The  Workmen's  Compensation  Law  does  not  specify  to  which 
circuit  court  the  appeal  should  be  taken  where  the  injury  occurs  outside 
the  state  of  Florida.  Therefore,  since  the  parties  may  appeal  as  a  matter 
of  right,  we  must  look  to  the  general  law  in  order  to  ascertain  the  proper 
circuit  court  to  which  the  appeal  should  be  taken. 

Section  46.01  Florida  Statutes,  1941,  provides  that  suits  shall  be 
begun  only  in  the  county  where  the  defendant  resides,  or  where  the 
cause  of  action  accrued,  or  where  the  property  in  litigation  Is  located. 

Section  42.04  Florida  Statutes,  1941,  provides  that  suits  against 
domestic  corporations  shaU  be  commenced  only  in  the  county  where 
such  corporation  shall  have  or  usually  keep  an  office  for  the  transaction 
of  its  customary  business,  or  where  the  cause  of  action  accrued,  or  where 
the  property  in  litigation  is  located.  The  same  section  further  pro- 
vides that  where  the  defendant  is  a  foreign  corporation  doing  business 
in  this  state,  suits  shall  be  commenced  In  a  county  where  such  company 
may  have  an  agent  or  other  representative,  or  where  the  cause  of  action 
accrued,  or  where  the  properly  in  litigation  is  situated. 

Where  statutory  administrative  proceedings  are  had  before  admin- 
istrative officers,  boards,  commissions,  or  other  tribunals,  with  statutory 
appeals  to  the  circuit  courts,  such  proceedings  may  not  appear  in  the 
judicial  department  of  the  state  government  as  a  judicial  "case"  until 
they  are  brought  to  the  circuit  court  by  appeals.  Therefore,  the  "case" 
may  fairly  be  regarded  as  "originating"  in  the  circuit  court  through  a 
statutory  appeal  from  the  administrative  board.  South  Atlantic  S.  S. 
Company  vs.  Tutson,  139  Fla.  405,  190  So.  675,  682. 

The  term  "case"  as  hereinbefore  used,  has  been  defined  by  our 
Supreme  Court  as  follows: 
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"The  words  'case'  or  'cause'  when  used  as  legal  terms  are  generally 
understood  as  meaning  a  Judicial  proceeding  for  the  determination  of 
R  controversy  between  parties  wherein  rights  are  enforced  or  protected 
or  wrongs  are  prevented  or  redressed," 

Ex  parte  Chesser,  93  Pla.  590,  112  So.  87. 

While  the  terms  "case",  "cause"  and  "suit"  may  have  somewhat 
different  technical  meanings,  they  are  generally  understood  and  con- 
sidered as  synonymous  when  used  as  legal  terms. 

It  Is  therefore  my  opinion  that  in  workmen's  compensation  cases 
where  the  Injury  occurred  outside  the  State  of  Florida,  appeals  from 
the  Commission's  orders  therein  should  be  taken  to  the  appropriate  circuit 
court  as  determined  by  the  facts  of  the  particular  case  pursuant  to  the 
provisions  of  the  general  venue  statutes  hereinbefore  referred  to,  treating 
the  appellee  in  said  appeal  as  the  defendant  within  the  contemplation 
Df  the  said  venue  statutes. 


WORKMEN'S   COMPENSATION    LAW 

May  29,   1942.— 042-276. 

ASSESSMENTS— AGAINST  GOVERNMENTAL  AGENCIES 

QUESTION:  Is  the  Workmen's  Compensation  Division  of  the 
Florida  Industrial  Commission  entitled  to  assess  municipalities.  State 
boards,  bureaus,  departments  and  agencies  on  their  entire  payroll,  both 
proprietary  and  governmental,  under  the  provisions  of  Section  51  of  the 
Workmen's  Compensation  Act? 

To  Florida  Industrial  Commission: 

Section  51  provides  that  the  total  expenses  of  administering  the 
Act  shaU  be  pro-rated  among  Insurance  companies  writing  compensa- 
tion insurance  In  the  State  and  self-insurers.  Under  this  provision 
assessments  are  made  agahist  the  hisurance  companies  and  selt-lnsurers, 
and  the  proceeds  therefrom  are  paid  into  the  administrative  fund  pro- 
vided for  by  Section  50  of  the  Act.  The  State  TYeasurer  Is  made 
custodian  of  this  fund,  and  as  such  Is  required  to  give  a  special  bond  in 
an  amount  to  be  approved  by  the  Florida  Industrial  Commission.  His 
ordinary  bond  as  State  Treasurer  and  custodian  of  the  State  funds  does 
not  cover  this  particular  fund.  The  Act  also  specifically  provides  that 
said  fund  shall  not  be  the  money  or  property  of  the  State.  These  assess- 
ments are  not  collected  by  warrant  as  taxes  are,  but  are  collected  by 
civil  suit  if  not  voluntarily  paid. 

The  State  and  all  political  subdivisions  thereof  are  specifically  In- 
included  within  the  definition  of  "employer"  in  the  Act.  Also,  the  State, 
its  boards,  buj-eaus,  departments  and  agencies,  and  all  its  political  sub- 
divisions which  employ  labor,  are  deemed  self-Insurers  under  the  Act 
unless  they  elect  to  procure  and  maintain  compensation  insurance, 
in  which  event  they  are  specificaUy  authorized  to  pay  the  premiunu 
therefor. 

The  Insurance  Commissioner  is  authorized  by  the  Act  to  set  the 
premium  rates  for  compensation  insurance,  and  I  have  been  informed  by 
his  office  that  the  rates  so  established  carry  an  overcharge  or  allowance 
which  contemplates  the  assessment  for  the  benefit  of  the  ad  minis - 
tative  fund. 
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Thus  all  employers  who  oiaintain  compensation  insurance  actually 
pay  as  a  part  of  the  premium  therefor  the  assessment  made  for  the 
benefit  of  the  administrative  fund.  The  amount  of  tbJs  assessment 
is  determined  by  the  amount  established  as  necessary  for  the  admin- 
istration of  the  Act  for  six-months  periods  and  then  pro-rated  among 
all  the  carriers  and  self-insurers.  If  some  self-insiirers  are  not  being 
assessed,  then  obviously  the  expense  of  administering  the  Act  must 
be  borne  by  those  who  are  assessed.  Thus  the  more  carriers  and  selt- 
insurers  contributing  to  the  administrative  fund,  the  smaller  the  assess- 
ments should  be.  If  some  are  assessed  and  others  are  not,  there  will 
be  discrimination  in  making  the  assessments. 

With  regard  to  their  proprietary  payrolls,  municipalities.  State 
boards,  bureaus,  etc.,  wtiich  are  self -insurers  are  unquestionably  liable 
for  the  payment  of  this  assessment,  just  as  private  employers  who  are 
self- insurers  are*  liable  for  its  payment. 

With  regard  to  their  governmental  payrolls,  they  are  likewise,  in 
my  opinion,  liable  for  the  payment  of  the  assessment,  because  in  the 
first  place,  this  assessment  caimot  be  considered  as  a  tax,  since  a  tax  is 
a  levy  for  funds  to  go  into  the  government  treasury  to  be  used  to  support 
the  government,  while  here  the  fund  is  not  the  property  of  the  State 
but  is  a  trust  fund  to  defray  the  expense  of  administering  the  Act 
for  the  beneflt  of  employers  and  employees.  In  the  second  place.  If 
this  assessment  were  considered  to  be  a  tax,  it  would,  in  my  opinion,  be 
an  excise  tax  and  not  a  property  tax.  It  is  not  assessed  against  any 
property,  nor  does  it  depend  upon  the  value  of  any  particular  property. 
Organic  and  statutory  provisions  of  our  law  exempting  municipalities 
and  governmental  entities  from  taxation,  apply  to  property  taxes  and 
not  to  excise  taxes.  The  Constitution  exempts  from  taxation  not  muni- 
cipal or  governmental  entities  as  such,  but  property  that  is  held  and 
used  exclusively  by  them  for  governmental  purposes.  Such  exception  or 
exemption  is  not  an  inhibition  against  excises. 

It  is,  therefore,  my  opinion  that  all  employers  under  the  Workmen's 
Compensation  Act  who  are  self -insurers  are  liable  for  the  assessment 
for  the  benefit  of  the  administrative  fund  of  the  Workmen's  Compensa- 
tion Division  of  the  Florida  Industrial  Commlsston  on  both  govern- 
mental and  proprietary  payrolls. 

Any  opinion  heretofore  rendered  by  this  office  in  conflict  herewltb 
is  hereby  specifically  rescinded. 

WORKMEN'S    COMPENSATION    LAW 

June  3,  1941.— 041-305. 

AWARD— ENFORCEMENT 

QUESTION:  What  type  of  order  is  to  be  entered  by  a  Circuit  Court 
under  Sub-section  ccJ  of  Section  27  of  the  Florida  Workmen's  Com- 
pensation Act,  for  the  purpose  of  enforcing  an  award  of  the  Florida 
Industrial  Commission  which  has  become  final? 

To  Hon.  Walter  E.  Rounfree,  Director.  Workmen's  Compensation 
Dlvtsion,  Florida  Industriai  Commission: 

Sub-section  (c)  of  section  27  of  the  Florida  Workmen's  Compensa- 
tion Act  provides  as  follows: 

*'{c>  If  any  employer  or  his  officer  or  agents  fails  to  comply  with 
a  compensation  order  making  an  award,  that  has  become  final,  any  bene- 
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ficiary  of  such  award  or  the  Commission  may  apply  for  the  enforcement 
of  the  order  to  the  Circuit  Court  for  the  district  in  which  the  Injury 
occurred.  If  the  Court  determines  that  the  order  was  made  and  served 
tn  accordance  with  law  and  that  such  employer  or  his  officers  or  agents 
have  failed  to  comply  therewith  the  Court  shall  enforce  obedience  to 
the  order  by  writ  of  Injunction  or  by  other  proper  process,  mandatory 
or  otherwise,  to  enjoin  upon  such  person  and  his  officers  and  agents 
compliance  with  the  order." 

In  hearing  and  passing  upon  compensation  claims  under  the  Florida 
Workmen's  Compensation  Act,  the  Florida  Industrial  Commission  "hears 
the  evidence  and  makes  an  award  that  may  be  re -heard  and  enforced 
if  a  proper  award,  only  by  a  Circuit  Court,  which  is  the  first  Court  in 
which  the  controversy  may  appear  in  the  Judicial  department."  See 
South  Atlantic  S.  S,  Co.  of  Delaware  vs.  Tutaon,  139  Fla.  405.  190  So.  676, 

In  the  above  cited  case  the  Supreme  Court  of  Florida  said: 

"The  Worltmen's  Compensation  Law  does  not  clearly  confer  'Judicial 
power'  upon  the  Florida  Industrial  Commission  in  administering  the 
law,  as  may  be  done  under  Section  l.  Article  V  (of  the  Constitution) 
as  amended;  and  such  Commission  now  has  administrative  authority 
and  duties  only.  Though  the  Commission  has  some  procedural  author- 
ity which  may  be  regarded  as  quasi  judicial  to  be  exerted  as  an  incident 
to,  and  in  aid  of.  the  administrative  authority  conferred,  such  Comis- 
sion  is  essentially  an  administrative  body.  It  has  no  authority  to  enforce 
its  own  orders  or  awards.  This  is  done  !^  the  Circuit  Court  in  the  exer- 
cise of  criminai  or  supervisory  jurisdiction,  under  Section  11,  Article  V, 
Constitution." 

The  Florida  Workmen's  Compensation  Act  provides  for  wn  appeal 
to  the  Circuit  Court  from  an  award  of  the  Florida  Industrial  Commis- 
sion. In  the  event  no  such  appeal  is  taken  within  thirty  days,  the 
award  becomes  final.  S^  Section  27  (a>  and  ib)  of  the  Compensation 
Act. 

Where  an  award  has  thus  become  final  it  is  conclusive  as  to  de- 
fenses existing  on  the  merits  anterior  to  the  making  of  the  award. 

After  such  an  award  has  become  final  it  then  becomes  quite  similar 
to  a  foreign  Judgment  or  judgment  obtained  in  another  State. 

It  is  my  opinion  that  the  proper  procedure  for  enforcing  an  award 
of  the  Florida  Industrial  Commission  which  has  become  final  Is  by 
bringing  an  action  in  the  Circuit  Court  on  such  award  so  that  the  Circuit 
Court  may  determine  that  the  order  was  made  and  served  in  accordance 
with  the  law  and  that  the  employer,  or  his  officers,  or  agents  have 
failed  to  comply  therewith  and  thus  make  the  award  of  the  Commission 
the  Judgment  of  the  Circuit  Court, 

After  the  Circuit  Court  has  thus  made  the  award  Its  own  Judgment. 
the  Court  may,  In  my  opinion,  enforce  obedience  thereto  by  writ  of 
injunction  or  other  process,  mandatory  or  otherwise. 

It  is  my  opinion  that  sub-section  (c>  of  section  27  of  the  Florida 
Worltmen's  Compensation  Law  contemplates  that  the  Circuit  Court 
must  first  make  the  award  the  judgment  of  the  Circuit  Court  before 
it  can  proceed  to  enforce  it. 

The  judgment  may  then  be  enforced,  in  my  opinion,  by  execuUon 
or  otherwise  as  provided  in  sub-section  (c)  of  section  27.  The  sub- 
section authorizes  enforcement  by  mandatory  injunction,  whereas  man- 
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da  tor  y  injunction,  except  in  rare  cases,  will  not  be  ordered  until  after 
final  hearing,  and  then  only  to  execute  the  judgment  or  decree  of  the 
Court.  Florida  East  Coast  Railway  Company  vs.  Taylor,  56  Fla.  788,  47 
So,  345.  This  would  further  indicate  that  the  award  must  first  be  made 
the  Judgment  of  the  Circuit  Court  before  it  can  be  thus  -enforced. 

If,  after  judgment  has  been  obtained  in  the  Circuit  Court,  the  em- 
ployer has  put  his  or  its  property  beyond  reach  of  ordinary  process  of 
the  Court,  such  property  may  nevertheless,  in  my  opinion,  be  reached 
under  existing  provisions  of  law  affecting  such  situations.  In  other 
words,  the  Judgment  of  the  Circuit  Court  could  then  be  enforced  just 
as  any  other  judgment  of  the  Court  may  be  enforced. 

It  is  my  opinion  that  on  proper  showing,  m  an  appropriate  pro- 
ceeding, after  Judgment  Is  obtained  in  the  Circuit  Court  on  the  award 
of  the  Industrial  Commission  which  has  become  final,  the  Circuit  Court 
may  require,  by  mandatory  injunction,  the  property  of  the  employer, 
which  has  been  put  beyond  reach  of  process  of  the  Court  for  the  pur- 
pose of  defeating  the  judgment  or  award,  to  be  returned  to  the  em- 
ployer and  subjected  to  payment  of  the  Judgment,  Of  course,  the  Court 
may  enforce  compliance  with  such  injunction  by  means  of  contempt 
proceedings. 

In  his  letter  to  tills  office,  Mr.  Brewton  requested  that  we  furnish 
him  with  a  copy  of  any  order  for  the  enforcement  of  an  award  which 
may  have  been  entered  in  some  proceeding  in  which  this  office  appeared 
for  the  Commission.  In  response  to  that  request,  we  do  not  find  that 
the  services  of  this  office  have  been  invoked  in  such  a  proceeding, 

WORKMEN'S    COMPENSATION    LAW 

August   15,   1941.— 041-523. 

BOOTBLACK— EMPLOYEE  OP  BARBER  SHOP 

QUESTION;  The  owner  of  a  particular  barber  shop  employs  three 
barbers.  In  tbis  shop  there  is  a  bootblack  who  operates  exclusively 
therein.  He  purchases  all  of  his  materials,  such  as  shoe  polish,  brushes, 
rags,  etc.  His  compensation  for  the  work  performed  comes  from  the 
patrons  of  the  shop  who  hire  him  to  shine  their  shoes.  The  owner  of 
the  shop  furnishes  the  bootblack's  shoe  shine  stand  or  chair  without  cost 
to  the  bootblack.  However,  the  bootblack  must  perform  the  services 
ordinarily  performed  by  a  porter  for  the  right  to  operate  within  said 
shop;  that  is,  he  must  sweep  the  floor,  keep  the  shop  clean,  remove 
the  aprons  from  the  patrons,  and  do  other  chores  as  directed  by  the 
owner  of  the  shop.  He  must  perform  services  for  all  patrons  of  the 
shop  at  their  request.  He  is  under  the  direction  and  control  of  the 
owner  of  the  shop  as  to  the  hours  he  must  be  available  to  perform 
such  services.  Although  the  bootblack  receives  bis  compensation  only 
from  patrons  who  frequent  or  visit  the  shop,  it  is  an  added  service  of  the 
shop  and  has  by  custom  become  an  integral  part  of  the  service  per- 
formed and  expected  by  the  public  to  be  obtained  in  barber  shops.  Is 
the  bootblack  an  employee  of  the  barber  shop  within  the  meaning  of 
the  Workmen's  Compensation   Act? 

To  Florida  Industrial  Commission: 

Subsection  (2)  of  Section  2  of  the  Florida  Workmen's  Compensa- 
tion Act  as  amended  in  1941  provides  as  follows: 

"The  term  'employee'  means  every  person  engaged  in  an  employ- 
ment tmder   any  appointment   or   contract   of   hire   or    apprenticeship, 
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express  or  Implied,  oral  or  written,  Including  aliens,  and  also  Including 
minors  whether  lawfully  or  unlawfully  employed,  but  excluding  inde- 
pendent contractors  and  excluding  persons  whose  employment  Is  both 
casual  and  not  In  the  course  of  the  trade,  business,  profession  or  occu- 
pation of  his  employer." 

It  Is  my  opinion  that  the  bootblack  described  above  is  an  employee 
of  the  barber  shop  witiiin  the  meaning  of  the  Workmen's  Compensation 
Act,  It  appears  to  me  that  there  is  a  right  on  the  part  of  the  owner 
of  the  shop  to  control  the  manner  in  which  the  bootblack's  work  is  to 
be  done,  and  that  the  bootblack  is  subject  to  the  will  of  the  owner  of 
the  shop  under  such  circumstances  as  to  constitute  a  contract  of  em- 
ployment rather  than  an  Independent  contractor  relj^lonship. 

WORKMEN'S    COMPENSATION    LAW 

September  4,  1941.— 041-547. 

BOTTLINQ   COMPANY   DISTRIBUTOR — EMPLOYEE 

QUESTION:  Under  the  terms  of  a  contract,  as  beretnbelow  set 
forth,  between  a  bottling  company  and  a  distributor  of  the  bottling 
company's  products,  is  the  distributor  an  employee  of  the  bottling 
company  rather  than  an  independent  contractor? 

To  Florida  Industrial  Commission; 

The  distributor  is  required  to  collect  and  carry  on  accounts  with 
customers  and  to  assume  all  losses  that  may  occur  In  the  collection 
thereof.  The  bottling  company  agrees  to  furnish  and  service  a  motor 
truck  for  the  distributor  solely  for  his  use  In  selling  and  marketing 
products  of  the  company  to  the  retailers  In  the  distributor's  territory.  The 
distributor  agrees  to  obey  the  company  rules,  regulations  and  requests  in 
the  matter  of  the  use,  care,  maintenance  and  operation  of  said  truck. 
ITie  company  agrees  to  supply  oil,  gas  and  Insurance  on  the  truck  and 
maintain  it  in  operating  condition  at  a  fixed  rental.  The  company 
has  the  exclusive  right  to  assign  routes  and  increase,  decrease,  re-assign 
or  re-arrange  the  territory  of  the  distributor.  The  distributor  is  not 
alknred  to  sell  the  product  to  persons  residing  outside  ttie  territory 
knotted  to  hhn. 

It  is  my  opinion  that  imder  the  above  contract  the  bottling  com- 
pany has  a  right  to  control  the  manner  in  which  the  work  of  the  dis- 
tributor is  to  be  done,  and  the  distributor  is  subject  to  the  will  of  the 
company  under  such  circumstances  as  to  render  the  distributor  an 
employee  rather  than  an  independent  contractor. 

WORKMEN'S    COMPENSATION    LAW 

August  IS,   1941^~MI-524. 

CADDY— EMPLOYEE    OP   OOLP    CLUB 

QUESinON:  Do  caddies  who  are  kept  in  a  caddy  pen  until  called 
out  at  the  request  of  the  player,  but  while  in  said  pen  and  on  the  golf 
course  are  under  the  supervision  of  the  golf  club  so  far  as  their  con- 
duct is  concerned,  but  are  paid  for  their  services  direct  by  the  player 
the  amount  of  which  is  fixed  by  the  club,  come  within  the  terms  of  the 
workmen's  Compensation  Act  and  are  they  employees  of  the  golf  club? 
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To  Florida  Industrial  CoTnmission: 

It  is  my  opinion  that  a  caddy  working  under  the  conditions  out- 
lined above  is  an  employee  of  the  golf  club  where  he  works  and  therefore 
comes  within  the  provisions  of  the  Workmen's  Compensation  Act.  This 
view  finds  support  in  the  decisions  in  the  cases  of  Claremont  Country  Cliib 
vs.  Industrial  Accident  Commission,  163  Pacific  209,  Essex  County 
Country  Club  vs.  Chapman,  173  Atlantic  591,  and  Indian  Hill  Club  vs. 
Industrial  Commission,  140  N.  E.  871. 

WORKMEN'S  COMPENSATION  LAW 

August  20,  1941.— 041-527. 

CARRIERS— REQUIREMENTS    CONCERNING    EXTENSION   OP 
COVERAGE— APPLrCABIUTY  THEREOF 

QUESTION:  It  Is  the  rule  of  insurance  companies  writing  Work- 
men's Compensation  Insurance  that  under  no  circumstances  shall  a 
policy  be  written  to  cover  only  a  part  of  a  specific  location  of  a  given 
risk,  leaving  another  part  ol  the  same  location  uninsured.  The  entire 
operations  of  any  one  employer  at  a  specific  location  shall  be  covered 
by  a  single  policy.  PoUcies  shall  be  written  upon  the  basis  of  the 
entire  payroll  for  the  operations  of  the  employer  which  are  the  subject 
of  insurance.  A  certain  individual  operates  a  packing  house  and  on 
premises  adjacent  thereto  a  partnership,  of  which  the  packing  house 
operator  is  a  member,  operates  a  farm.  The  two  businesses  are  entirely 
separate  and  there  is  no  interchange  of  labor  between  them.  The  pack- 
ing house  operator  has  elected  to  brLag  his  packing  house  under  the 
provisions  of  the  Workmen's  Compensation  Act.  The  insiirance  com- 
pany contends  that  Insurance  must  be  carried  on  the  farm  as  well  as 
the  packing  house  if  either  is  to  be  Insured.  Is  the  aforesaid  rule  ap- 
plicable under  the  facts  stated  above  and  should  it  be  appUed  so  as 
to  require  the  packing  house  and  the  farm  both  to  be  covered  in  a 
single  poUcy? 

To  Florida  Industrial  Commission: 

The  rule  is  not  unreasonable  or  improper.  It  Is  undoubtedly  in- 
tended to  eliminate  confusion  with  regard  to  the  extent  of  coverage 
under  particular  compensation  poUcies,  For  example.  If  a  single  em- 
ployer were  to  hire  two  types  of  labor  on  the  same  premises,  one  exempt 
and  the  other  non-exempt,  there  is  considerable  possibility  that  by 
reason  of  the  confusion  which  must  necessarily  exist  under  such  cir- 
cumstances the  Insurance  carrier  might  be  called  upon  to  pay,  or  at 
least  to  defend  against,  claims  for  which  it  received  no  compensation 
in  the  way  of  insurance  premiums  and  had  not  contracted  to  cover 
in  its  policy. 

However,  assuming  the  facts  set  forth  to  be  true,  the  reason  for  the 
rtile  would  not  apply.  It  is  therefore  my  opinion,  predicated  upon  a 
state  of  facts  in  which  it  is  shown  that  the  two  businesses  involved 
are  entirely  separate  and  distinct  and  there  could  be  no  practical  prob- 
lem from  confusion,  that  the  rule  of  the  insurance  carrier  aforesaid 
should  not  be  applied  to  such  facts  or  situation.  As  a  matter  of  fact, 
if  it  is  applied,  it  would  in  my  opinion  violate  Subsection  4  of  Section 
38  of  the  Workmen's  Compensation  Act  prohibiting  a  rating  organiza- 
tion or  insurer  from  charging  any  rate  which  discriminates  unfairly 
between  risks  within  this  state  of  essentially  the  same  hazards. 
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WORKMEN'S  COMPENSATION  LAW 

August  7,  1942. — 042-389. 

CLAIMS— TIME    FOR   PILINQ 

QUESTION:  Section  440.19  (1),  Florida  Statutes  1941,  provides  in 
part  that  compensation  for  disability  under  Florida  Workmen's  Com- 
pensation Act  shall  be  barred  unless  a  claim  therefor  is  filed  "within  one 
year  after  the  time  of  Injury." 

This  provision  was  In  full  force  and  effect  on  June  13,  1940.  on 
which  date  an  employee  of  the  State  Road  Department  sustained  an 
Injury  on  which  no  claim  was  filed  by  said  injured  employee  within 
one  year  after  the  time  of  such  injury,  either  with  the  Department 
or  with  the  Florida  Industrial  Commission. 

No  time  was  lost  by  said  employee  by  reason  ol  such  Injury  durinK 
the  one -year  period.  However,  the  injury  aforF.5ald  has  now  become 
disabling,  and  claim  has  been  made  or  may  be  made  by  said  employee 
for  compensation  and  medical  benefits  under  the  provisions  of  the 
Worlonen's  Compensation  Law. 

With  reference  to  the  foregobig  facts,  does  the  one-year  limita- 
tion for  filing  a  claim  for  Injury  begin  to  run  from  the  date  of  the 
fnjury  or  from  the  date  such  injury   becomes  disabling? 

To  State  Road  Department  of  Florida: 

The  determination  of  your  question  depends  upon  the  construction 
or  interpretation  of  the  phrase  "time  of  Injury."  In  other  words,  does 
this  term  mean  the  time  the  injury  becomes  disabling,  or  does  it  have 
reference  to  the  time  of  the  accident  causing  the  injury? 

It  so  happens  that  the  l^eglslature,  when  it  enacted  the  Worlunen's 
Compensation  Law,  left  no  grounds  for  a  construction  of  the  quoted 
ptirase,  because  the  Legislature  itseU.  in  Section  2,  Paragraph  18  of  the 
Workmen's  Compensation  Act  (Section  440.02  fl8>.  Florida  Statutes, 
1941)   adopted  the  following  definition: 

"<18)  The  term  'time  of  Injury'  means  the  Ume  of  the  occurrence 
of  the  accident  resulting  in  the  injury." 

It  Is  therefore  my  opinion  that  the  legislative  definition  must  be 
followed,  and  such  claims  must  be  filed  within  one  year  after  the  occur- 
rence of  the  accident  resulting  in  the  Injury,  otherwise  the  right  to 
compensation   for   dlsabiUty  under   the   Workmen's   Compensation   Act 

is  barred. 

WORKMEN'S  COMPENSA-nON  LAW 

July  e,  1942.— 442-336. 

COMPENSATION— INSURANCE  RATES 

QUESTION:  "Hie  Wortonen's  Compensation  Act,  under  Section  38 
<A)  2,  provides,  among  other  things,  that: 

".  .  .  No  Insurer  shall  grant  any  decrease  or  make  any  increase  in 
the  rate  approved  as  reasonable  and  adequate  by  the  Insurance  Com- 
missioner except  such  as  may  result  from  the  appUcatlon  of  the  ap- 
proved schedule  or  experience  rating  plan." 


662  BIEiraiAL  RETORT  OF  THE  ATTORNEY  GENERAL 


LABOR — Workmen's  CmnpensaAIon  Law 

Paragraph  4  of  the  General  Rules  of  tJie  Workmen's  Compensation 
Manual,  Issued  by  the  National  Council  on  Compensation  Insurance 
/or  the  use  of  its  members  provides: 

"This  manual  and  all  amendments  thereto,  unless  otherwise  specifi- 
cally provided,  shall  be  appUed  to  all  policies  as  of  the  first  normal 
anniversary  rating  date  of  the  risk,  as  established  by  the  Board  or 
Bureau  having  jurisdiction,  which  is  on  or  after  the  specified  date,  but 
shall  not  otherwise  be  available  to  outstanding  policies.  No  policy  may  be 
cancelled  and  rewritten  for  the  purpose  of  avoiding  this  rule.  If  a 
policy  is  cancelled  and  rewritten,  the  new  policy  (whether  issued  by 
the  same  or  any  other  company)  must  carry  the  classifications  and 
rates  applicable  to  the  cancelled  policy  until  the  normal  anniversary 
rating  date  of  the  risk.  Such  new  policy  shall  be  endorsed  to  provide 
that  the  amended  rules,  classifications  or  rates  shall  be  applied  from 
such  normal  anniversary  rating  date." 

The  rates  applicable  to  this  type  of  insurance  in  Florida  are  ad- 
Justed  as  of  July  1st  each  year.  Prior  to  July  1,  1942,  an  overall  reduc- 
tion of  10.8%  of  the  manual  rates  was  ordered  by  the  Insurance 
Commissioner,  effective  July  1. 

An  insured  employer  seeking  to  get  the  benefit  of  the  reduced 
rates  requested  his  insurance  company  to  c^cel  his  existing  poUcy 
and  Issue  a  new  one  to  him  under  the  new  and  reduced  rates.  T^e 
insurance  company  contends  that  it  cannot  write  a  new  pohcy  under 
the  reduced  rates  without  violating  paragraph  4.  General  Instructions 
of  the  General  Rules,  contained  in  the  Workmen's  Compensation 
Manual  hereinabove  quoted. 

Would  a  poUcy  written  on  the  basis  outlined  above  be  contrary  to 
the  laws  of  the  State  of  Morida? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

I  do  not  see  any  reason  why  we  should  be  concerned  with  the 
General  Rules  of  the  Workmen's  Compensation  Manual  issued  by  the 
National  Council  on  Compensation  Insurance  for  the  use  of  its  members. 
I,  therefore,  limit  this  opinion  strictly  to  the  provision  of  the  Florida 
Workmen's  Compensation  law  quoted  by  you,  which  seems  to  me  to 
contemplate  that  when  any  decrease  or  increase  is  made  in  the  rate 
approved  as  reasonable  and  adequate  by  the  Insurance  Commissioner, 
ttmt  all  policies  thereafter  should  be  adjusted  accordingly. 

I,  therefore,  am  of  the  opinion  that  there  is  no  prohibition  con- 
tained in  the  laws  of  the  State  of  Florida  upon  the  writing  of  a  policy 
as  described. 

WORKMEN'S  COMPENSATION  LAW 

October  22,  1941.— 041-609. 

COOPERATIVES    AND   MEMBERS — RELATIONSHIP 

QUESTION:  Does  the  relationship  of  employer  and  employee  ex- 
ist between  a  Cooperative  and  its  members  who  work  in  the  business 
thereof  without  additional   remuneration? 

To  Florida  Indttstrial  Commission : 

It  appears  from  the  enclosure  in  your  letter  that  the  Cooperative 
in  question  consists  of  about  eighty  members,  and  every  three  months 
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so-called  officers  of  the  Cooperative  ore  elected,  and  such  officers, 
although  employed  elsewhere,  take  twras  worMng  in  the  grrocery  and 
provisions  store  operated  by  the  Cooperative.  The  enclosure  lUcewlse 
discloses  that  such  elections  are  held  every  three  months  in  order  that 
all  members  of  the  Cooperative  may  be  sure  of  an  opportunity  of  work- 
ing in  the  store.  It  appears  that  none  of  the  members,  while  acting  as 
such  officers  and  working  in  the  store,  receive  any  salary  therefor  or 
any  remuneration  in  addition  to  that  received  by  the  other  members. 
Quarterly  statements  are  prepared  for  the  benefit  of  the  members,  and 
once  a  year  the  proceeds,  if  any,  are  divided  equally  among  the  mem- 
bers of  the  Cooperative,  We  understand  from  the  enclosure  that  the 
Cooperative   In   question  is   not   incorporated. 

Ordinarily,  partners  and  co-adventurers  in  business  do  not  sustain 
the  relation  of  employer  and  employee,  on  the  theory,  it  is  said,  that 
no  one  can  at  once  be  both.  Certainly  this  is  true  if  the  members 
of  a  partnership  worked  for  the  partnership  but  received  no  remuner- 
ation therefor  over  and  above  the  profits  of  the  business. 

to  view  of  the  facts  disclosed  in  the  enclosure  contained  in  your 
letter  the  members  of  the  Cooperative  are  not  employees  of  the  Co- 
operative entitled  to  benefits  under  the  Workmen's  Compensation   Act. 

WORKMEN'S  CX)MPENSA'nON  LAW 

November  5,   1941. — 041-633. 

"CURB    GIRI^'— EMPLOYEES    OF    EATING    PLACES 

QUESTION:  Are  "Curb  Girls"  employees  or  independent  con- 
tractors with  particular  reference  to  the  facte  set  out  below? 

To  Florida  Indtistrial  Commission: 

It  appears  from  the  tacts  presented  that  the  establishment  in 
question  has  a  numl>er  of  "curb  girls"  who  do  not  receive  any  cash 
remuneration  whatsoever  and  wait  strictly  on  the  automobile  trade. 
These  girls  pay  in  cash  for  all  orders  received  from  the  kitchen  and 
ctiarge  the  customer  at  the  retail  price,  deriving  their  income  from  the 
difference  between  the  retail  and  the  wholesale  price  together  with 
what  tips  they  receive.  It  further  appears  that  each  girl  has  a  certain 
period  of  time  when  she  is  required  to  work,  but  if  for  some  reason  or 
other  she  decides  in  the  middle  of  her  shift  that  she  does  not  wish  to 
continue  it,  she  is  free  to  leave  when  she  pleases.  However,  it  also 
appears  that  if  one  of  the  girls  makes  a  habit  of  leaving  in  the  middle 
of  her  shift,  the  operator  of  the  enterprise  would  ask  her  not  to  return 
because  her  habit  In  leaving  her  work  would  interfere  with  the  opera- 
tion of  his  business.  The  girls  are  permitted  to  exchange  shifts  for 
per<;onal  reasons  if  they  so  desire.  There  is  also  some  information  in 
your  communication  which  indicates  that  the  girls'  remuneration  is 
on  a  commission  basis  of  5%  on  each  individual  order  of  25c  or  more, 
which  is  termed  by  the  operator  of  the  enterprise  as  a  discount,  rather 
than  a  commission,  because  the  girl  is  required  to  pay  for  the  orders 
before  she  leaves  the  kitchen,  and  if  anything  happens  to  the  order  en 
route  to  the  car,  such  as  spilling  or  overturning  the  tray,  she  would 
be  required  to  replace  it  at  her  own  expense. 

Under  our  Workmen's  Compensation  Act  an  employee  Is  defined 
as  meaning: 

"Every  person  engaged  in  any  employment  under  any  appointment 
or  contract  of  hire  or  apprentlcestiip,  express  or  implied,  oral  or  written, 
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including  aliens,  and  also  including  minors  whether  lawfully  or  unlaw- 
fully employed,  but  excluding  the  independent  contractors  and  excluding 
persons  whose  employment  is  both  casual  and  not  in  the  course  of  the 
trade,  business,  profession  or  occupation  of  his  employer." 

Obviously,  the  "curb  girls,"  as  described  in  your  communication, 
are  employed  under  the  above  definition  unless  they  are  to  be  considered 
as  independent  contractors. 

Under  the  facts  presented,  it  appears  to  me  that  the  one  who  oper- 
ates the  place  of  business  where  the  "curb  girls"  in  question  work,  to 
a  very  definite  extent  controls  the  manner  In  which  the  work  is  to  be 
done,  the  time  when  the  girls  are  required  to  work,  and  undoubtedly 
he  determines  the  price  for  which  his  merchandise  is  to  be  sold  to  the 
customers.  While  it  is  true  that  the  girls,  while  working  a  designated 
shift,  may  leave  at  any  time  they  please,  they  thereby  run  the  risk  of 
being  dismissed  for  interfering  with  the  operator's  business.  The  mere 
fact  that  the  girls'  remuneration  is  on  a  commissiou  basis,  supplemented 
by  tips,  is  not  sufficient  to  render  them  independent  contractors  rather 
than   employees. 

It  Is  my  opinion  that,  under  the  facts  presented  and  set  out  above, 
the  operator  of  the  enterprise  in  question  has  a  right  to  control  the 
manner  in  which  the  work  of  the  "curb  girls"  is  to  bo  done,  and  the 
"curb  girls"  are  subject  to  the  will  of  such  operator  under  such  circum- 
stances as  to  render  them  employees  of  such  operator  rather  than  inde- 
pendent contractors. 

WORKMEN'S  COMPENSA'nON  LAW 

August   18.    1941.— 041-525. 

DEPUTY   MUNICIPAL    POLICE    OFFICERS— COMPENSATION 

QUESTION:  Are  deputy  municipal  police  officers  who  are  subject 
to  call  by  the  regular  officers  in  case  they  need  assistance  in  answering 
police  calls,  and  who  receive  no  monetary  compensation  unless  they 
should  be  used  for  several  days,  or  unless  the  particular  Job  they  are 
called  on  requires  subsequent  attendance  at  Court,  covered  by  the 
Workmen's  Compensation  Act? 

To  Florid  iTidrtstTiaX  CommiasUm: 

ETubsectlon    (1)    of    Section    2    of   the    Workmen's    Compensation 

Act  as  amended  in  1941  provides  that  the  term  "employment"  shall 
include  employment  by  the  State  and  all  political  subdivisions  thereof. 
This  would  Include  municipal  corporations. 

Subsection  (2)  of  the  same  section  provides  as  follows: 

"The  term  'employee'  means  every  person  engaged  in  an  employ- 
ment under  any  appointment  or  contract  of  hire  or  apprenticeship, 
express  or  implied,  oral  or  written,  including  aliens,  and  also  including 
minors  whether  lawfully  or  unlawfully  employed,  but  excluding  inde- 
pendent contractors  and  excluding  persons  whose  employment  is  both 
casual  and  not  in  the  course  of  the  trade,  business,  profession  or  occu- 
pation of   his   employer." 

By  the  terms  of  this  last  quoted  provision  of  the  Act,  an  employ- 
ment in  order  to  be  excluded  must  be  both  casual  and  not  In  the  course 
of  the  trade,  business,  profession  or  occupation  of  the  employer. 
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Although  &  special  deputy  municipal  police  officer's  employment 
may  be  casual,  his  service  rendered  as  such  in  keeping  the  peace  is  in 
my  opinion  in  the  course  of  the  trade,  business,  profession  or  occupa- 
tion of  the  municipality  for  which  he  renders  such  service. 

However,  the  right  to  compensation  is  an  essential  factor  in  deter- 
mining liability  under  the  Act.  The  term  "employee"  is  understood  to  mean 
one  who  works  for  another  for  wages  or  salary  and  the  right,  therefore,  to 
demand  pay  for  his  services  from  his  employer  would  appear  to  be  essen- 
tial to  the  employee's  right  to  receive  compensation  under  our  Workmen's 
Compensation  Act  in  case  of  injury  sustained  by  an  accident  occurring 
out  of  and  in  the  course  of  the  employment. 

It  Is.  therefore,  my  opinion  that  special  deputy  municipal  police 
officers  as  described  by  you  come  within  the  protection  afforded  by  our 
Workmen's  Compensation  Act  while  rendering  services  as  such  police 
officers  for  which  they  would  be  entitled  to  receive  payment. 

WORKMEN'S  COMPENSATION  I^W 

August  4,  1941.— 041-518. 

EMPOYEES— COMMON    CARRnKS— COMI^NSATION 

QUESTION:  Are  employees  of  common  carriers  by  railroad  or  ex- 
press companies  engaged  in  intrastate,  interstate,  or  foreign  commerce, 
entitled  to  claim  benefits  under  the  Florida  Workmen's  Compensation 
Act,  regardless  of  the  nature  of  their  duties? 

To  Florida  iTtdustrial  Commiasion: 

Section  9  (b)  of  the  Florida  Workmen's  Compensation  Act  provides 
as  follows: 

"No  compensation  shall  be  payable  in  respect  of  the  disability  or 
death  of  an  employee  of  a  common  carrier  by  railroad  or  express  com- 
pany engaged  in  intrastate,  interstate,  or  foreign  commerce." 

In  my  opli^on,  the  foregoing  section  of  the  Florida  Workmen's 
Compensation  Act  excludes  all  employees  of  such  common  carriers  from 
the  benefits  prescribed  in  said  Act.  The  nature  of  the  duties  of  such 
employees  would  be  immaterial  so  long  as  they  are  in  the  employ  of 
conmion  carriers  by  railroad  or  expr^s  company  engaged  In  intrastate, 
Interstate,  or  foreign  commerce. 

WORKMEN'S  COMPENSATION  LAW 

August  20,  1941.— 041-528. 

EMPLOYEES— COUNTY— INSURANCE    COVERAGE 

QUESTION:  (1>  Does  an  insurance  policy  covering  county  em- 
ployees cover  deputy  clerks  of  Circuit  Court  and  deputy  sheriffs  of  the 
county  having  such  policy? 

(2)  Does  a  phjrsiclan  employed  by  the  county  to  give  attention  to 
certain  cases  in  addition  to  his  regular  practice,  come  within  the  pro- 
visions  of  the  policy  covering  county  employees? 

To  Florida  Industrial  Commission: 

(I)  Deputy  clerks  of  the  Circuit  Court  and  deputy  sheriffs  are  em- 
ployees of  the  county  and  therefore  are  protected  by  a  policy  of  insurance 
which  purports  to  cover  all  cotmty  employees. 
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(2)  The  phyjsician  to  whom  you  refer  is  a  coiinty  employee  and  is 
within  the  protection  afforded  by  a  policy  purporting  to  cover  county 
employees  while  engaged  in  that  part  of  his  practice  for  which  he  is 
paid  by  the  county,  but  not  with  respect  to  his  regular  practice. 

WORKMEN'S   COMPENSATION  LAW 

January  9,  1942.— 042-17. 

EMPLOYEES — GROVE  WORKERS — EXEMPTION 

QUESTION:  Are  citrus  grove  workers  employees  within  the  purview 
of  the  1941  amendment  to  the  Workmen's  Compensation  Act? 

To  Florida  Industrial  Commission: 

Section  2  of  Chapter  18413,  Laws  of  Florida,  Acts  of  1937  (Florida 
Workmen's  Compensation  Act)  defined  "employment"  as  all  private  em- 
ployment in  which  three  or  more  employees  are  regularly  employed  In 
the  same  business  or  establishment  except  "agricultural  and  horticultural 
farm  labor."  This  exception  was  fiurther  defined  as  including  "all  labor 
employed  in  the  production  and  handling  of  agricultural  and  horticul- 
tural products  in  their  natural  and  fresh  state  whether  the  same  be  en- 
gaged in  picking,  gathering,  harvesting,  processing,  packing,  canning  or 
handling  thereof,  or  In  the  hauling  of  same  from  the  grove  or  field  to 
the  packing  house  or  cannery." 

Horticulture  Is  "the  department  of  the  science  of  agriculture  which 
relates  to  the  cultivation  of  gardens  or  ordiards,  including  the  care  of 
vegetables,  fruit,  flowers,  and  ornamental  shrubs  and  trees." 

After  giving  the  above  definition  of  horticulture,  the  Superior  Court 
of  Pennsylvania,  in  the  case  of  Bucher  vs.  American  Fruit  Growers  Com- 
pany, 163  Atl.  33,  went  on  to  say  that  in  common  parlance  it  is  un- 
questioned that  agriculture  would  be  considered  as  including  fruit  grow- 
ing, and  if  it  is  correct  that  horticulture  is  one  department  of  agricul- 
ture, then  agriculture  must  include  horticulture.  The  Pennsylvania  Court 
further  said  tliat  occupations  of  growing  fruit  and  of  raising  other  crops 
are  so  allied  to  each  other,  and  the  character  and  condition  of  labor 
required  so  identical  in  each  case,  that  it  could  see  every  reason  why  a 
laborer  in  fruit  growing  should  be  treated  and  classified  in  the  same  way 
under  the  Workmen's  Compensation  Act  as  a  laborer  on  a  farm  which 
grew  crops  other  than  fruit. 

The  Pennsylvania  Court  in  the  above  case  was  considering  an  Act 
quite  similar  to  ours,  and  held  that  the  words  "agricultural  workers," 
and  the  phrase  "engaged  in  agriculture,"  legally  construed,  would  in- 
clude fruit  growing — the  care,  maintenance  and  cultivation  of  orchards 
and  the  harvesting,  storage  and  shipping  of  the  fruit  raised  therein,  and 
that  there  was  nothing  in  the  Act  to  indicate  an  intention  to  distinguish 
grain  growers  and  their  employees  from  fruit  or  vegetable  growers  and 
tiieir  employed  laborers. 

However,  the  1941  Florida  Legislature  amended  our  Workmen's  Com- 
pensation Act  by  enacting  Chapter  20672,  Laws  of  Florida,  Acts  of  1941, 
and  by  this  Amendment  Section  2  of  the  Act  now  defines  "employment" 
as  all  private  employment  in  which  ttiree  or  more  employees  are  em- 
ployed in  the  same  business  or  establishment,  except  "agricultural  farm 
labor."  This  Amendment  deleted  from  the  prior  Act  all  reference  to 
horticultural  farm  labor,  fand  likewise  deleted  from  the  definition  all 
reference  to  labor)  employed  in  picking,  gathering,  harvesting,  process- 
ing, packing,  canning,  handling,  or  hauling  horticultural   products  in 
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their  natural  or  fresh  state  from  the  field  or  grove  to  the  packing  house 
or  cannery. 

ITpon  first  considering  the  foregoing  Amendment,  It  was  my  opinion 
that  the  Legislature  intended  to  Umit  the  exception  strictly  to  what  is 
commonly  accepted  as  agricultural  farm  labor,  and  that  horticultural 
farm  labor  therefore  came  within  the  provisions  of  the  Act.  In  other 
words,  my  first  reaction  was  that  by  thi^  deletion  the  Legislature  had  in 
effect  said  that  all  agricultural  farm  labor  except  horticultural  farm  labor 
Is  exempted  from  the  provisions  of  the  Worlanen's  Compensation  Act. 

However,  upon  more  mature  consideration,  and  finding  no  specific 
provision  In  the  Act  indicating  a  definite  intention  to  bring  citrus  workers 
wlttdn  the  provisions  of  the  Act,  and  further  feeling  that  such  former 
interpretation  might  possibly  subject  the  Act  to  attack  on  the  grounds 
of  discrimination,  it  is  my  considered  opinion  that  the  Legislature,  by 
retaining  the  broad  term  "agricultural  farm  labor,"  has  likewise  retained 
horticultural  farm  labor  within  the  exemption,  and  therefore  employees 
who  do  spraying,  pruning,  and  general  cultivation  of  groves,  would  be 
engaged  in  agricultural  farm  labor,  and  their  employer  would  not  be 
required  to  compty  with  the  provisions  of  the  Florida  Workmen's  Com- 
pensation Act,  whether  the  groves  upon  wliich  they  work  are  owned  by 
their  employer  or  by  others. 

Any  previous  opinions  heretofore  rendered  by  this  office  in  conflict 
herewith  are  hereby  specifically  rescinded  and  overruled. 

WOBKMEN'S  COMPENSATION  LAW 

August  12,   1941.— 041-520. 

EMPLOYEES— RIGHT  TO  WAGES— ESSENTIAL  ELEMENT 
OF  EMPLOYMENT 

QUESTION:  If  an  employer  has  a  relative  working  for  him  with 
or  without  pay,  and  has  two  other  employees,  must  such  employer  comply 
with  the  provisions  of  the  Florida  Workmen's  Compensation  Act? 

To  Florida  Industrial  Commission: 

Section  2  of  the  Florida  Workmen's  Compensation  Act  as  amended 
tn  1941  provides  in  part  as  follows: 

"When  used  in  this  Act— 

"(1)  The  term  'employment'  Includes  employment  by  the  State  and 
all  political  subdivisions  thereof  and  all  public  and  quasi-public  corpor- 
ations therein  and  all  private  employments  in  which  three  or  more  em- 
ployees are  employed  in  the  same  business   or  establishment  .  .  . 

"(2)  The  term  'employee'  means  every  person  engaged  in  an  em- 
ployment under  any  appointment  or  controct  o/  hire  or  apprenticeship, 
express  or  Implied  ..." 

The  provision  used  in  our  Act  with  reference  to  "employee"  as  quoted 
above,  is  identical  with  the  corresponding  provision  of  the  North  Carolina 
Workmen's  Compensation  Act  which  was  discussed  and  construed  by  the 
Supreme  Court  of  North  Carolina  In  the  case  of  HaUowell  vs.  North 
Carolina  Department  of  Conservation,  173  S.E.  603,  wherein  the  Court 
said: 

"The  sum  of  the  whole  matter  Is  that  before  the  provisions  of  the 
Workmen's  Compensation  Act  are  called  into  play,  the  relation  of  master 
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and  servant,  or  employer  and  employee,  or  some  appointment,  must  exist, 
and  this  is  the  initial  fact  to  be  established.  An  'employee'  is  one  who 
worbLS  for  another  for  wages  or  salary,  and  the  right  to  demand  pay  for 
his  services  from  his  employer  would  seem  to  be  essential  to  his  r;^ht  to 
receive  compensation  under  the  Workmen's  Compensation  Act,  in  case 
of  injury  smtalned  by  accident  arising  out  of  and  in  the  course  of  the 
employment." 

This  same  principle  has  been  enunciated  by  many  courts  of  last 
resort. 

Section  14  of  the  Act  deals  with  the  method  of  determination  of  com- 
pensation of  an  injured  employee,  which  compensation  is  based  upon  the 
rate  of  pay  being  received  by  the  employee  at  the  time  of  injury  in  the 
employment  in  which  he  was  engaged. 

Under  the  foregoing  authorities  and  citations  it  appears  to  be  clear 
that  ttie  tena  "employee"  as  used  in  the  Act  tias  reference  only  to  those 
employees  receiving  wages. 

Therefore,  an  employer  who  has  three  persons  working  for  him,  one 
of  whom  is  a  relative  working  without  pay,  would  not  come  within  the 
provisions  of  the  Act. 

Of  course,  if  the  relative  receives  pay  for  his  labors  he  would  be  the 
same  as  any  other  employee  and  the  employer  of  such  a  relative  under 
such  circumstances  would  be  subject  to  the  provisions  of  the  Act. 


WORKMEN'S  COMPENSATION  LAW 

August  6,  1941.— 041-519. 

EMPLOYERS— NOTICE  OF  CANCELLATION 

QUESTION:  What  is  the  status  of  a  carrier  where  the  employer 
has  surrendered  his  Workmen's  Compensation  Insurance  Policy  to  the 
carrier  and  requested  cancellation  thereof?  Is  such  a  cancellation  effec- 
tive immediately  or  at  the  expiration  of  the  thirty  days  provided  for  In 
Section  42  (b)  of  the  Workmen's  Compensation  Act? 

To  Florida  Industrial  ComTnission: 

The  purpose  of  the  requirement  for  thirty  days'  notice  by  the  carrier 
to  the  employer  is  to  enable  the  employer  to  replace  the  coverage  be- 
fore the  cancellation  of  the  policy  becomes  effective.  However,  in  my 
opinion.  Section  42  (b)  of  the  Act  has  a  twofold  purpose.  The  first  is  as 
indicated  above.  The  second  is  to  provide  the  Florida  Industrial  Com- 
mission with  sufficient  notice  to  enable  it  to  take  such  steps  as  may  be 
necessary  to  enforce  the  provisions  of  the  Act  requiring  employers  to 
secure  the  payment  of  compensation  awards.  Under  this  second  purpose, 
it  Is  essential  that  notice  of  cancellation  be  given  to  the  Commission 
whenever  the  employer  desires  to  cancel  the  insurance. 

It  is  my  opinion,  therefore,  that' either  the  employer  or  the  carrier 
must  give  the  thirty  days'  notice  to  the  Commission  required  by  Section 
42  (b)  as  a  prerequisite  to  cancellation  of  the  policy  and  terminating 
liability  thereunder.  This  view  finds  support  In  the  decision  of  the 
Supreme  Court  of  Indiana  In  the  case  of  American  Employers'  Insurance 
Company  vs.  Huffman,  187  N.  E.  410. 
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August  13th,  1941.— 041-521. 

EMPLOYERS — STATUS    UPON    EMPLOYEE'S    REJECTION 
OF  PROVISIONS 

QUESTION;  Will  an  employer  having  three  employees,  two  of  whom 
have  rejected  the  provisions  of  the  Act  in  accordance  with  Section  S  (b) 
thereof,  be  considered  as  having  three  employees  and  obligated  by  reason 
thereof  to  comply  with  the  Act? 

To  Florida.  Industrial  Commission: 

Section  2  of  the  Workmen's  Compensation  Act  provides  that  the  term 
"employment"  shall  include  all  employments  with  certain  exceptions,  in 
which  three  or  more  employees  are  employed  in  the  same  business  or 
establishment  and  every  person  carrying  on  such  employment  is  defined 
to  be  an  "employer." 

Therefore  it  Is  my  opinion  that  where  a  person  employs  three  or 
more  persons  regularly  in  the  same  business  or  establishment  the  person 
carr3rine  on  such  employment  is  an  "employer"  under  the  terms  of  the 
Act  and  is  obligated  to  comply  with  the  requirements  thereof  notwith- 
standing the  fact  that  one  or  more  of  his  employees  may  have  rejected 
the  provisions  of  said  law. 


WORKMEN'S  COMPENSATION  LAW 

August  14.  1941. — 041-522. 

EMPLOYERS— WAIVER  OF  EXEMPTION— CA^JCELLAHON 

QUESTION:  Where  an  employer  who  is  not  a  liable  employer  as 
defined  under  Section  Z  of  the  Workmen's  Compensation  Act.  waives  the 
exemption  on  his  domestic  employees  as  provided  in  Section  4  'b)  of 
the  Act,  may  such  employer  later  withdraw  or  cancel  such  waiver  of 
exemption?  Will  such  employer  be  allowed  to  withdraw  or  cancel  his 
waiver  and  return  to  his  original  status  as  an  exempt  employer,  or  must 
he  continue  subject  to  the  Act,  and  If  he  does  so  continue  and  does  not 
desire  to  secure  the  payment  of  compensation  by  qualifying  as  a  self- 
insurer  pursuant  to  Section  38  of  the  Act,  or  by  procuring  a  standard 
Workmen's  Compensation  Insurance  policy,  does  he  thereby  reject  the 
provisions  of  the  Act  and  in  so  doing  waive  his  common  law  def^ise  as 
provided  by  Section  6  of  the  Act? 

To  Florida  iTidustrial  ComTnisston: 

It  Is  my  opinion  that  an  employer  not  originally  a  liable  employer  as 
defined  under  the  Act,  but  who  waives  the  exemption  and  accepts  the 
provisions  of  said  Act,  then  becomes  a  liable  employer  Just  as  though 
he  were  originally  liable,  and  may  then  elect  not  to  accept  the  provisions 
of  said  Act  as  provided  for  in  Section  5  thereof.  This,  of  course,  would 
necessitate  a  full  compliance  on  his  part  with  the  requirements  of  Section 
5  of  said  Act  concerning  the  posting  in  a  conspicuous  place  about  his 
place  of  business  of  typewritten  or  printed  notices  of  his  non-acceptance 
of  the  provisions  of  the  Act,  as  well  as  filing  a  duplicate  of  such  notice 
with  the  Commission.  Of  course,  no  such  non-acceptance  is  effective 
unless  the  required  notice  be  given  thirty  days  prior  to  any  injury. 
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November  20,  1941.^041-872. 

EVERGLADES   FIRE   CONTROL  DIOTHICT— EMPLOYEES- 
CO  VERAQE 

QUESTION:  Is  it  necessary  for  the  Everglades  Fire  Control  District 
to  carry  Workmen's  Compensation  Insurance? 

To  Mr.  Guy  J.  Bender,  Chief,  Everalades  Fire  Control  District: 

Section  38  (a).  Chapter  17481,  Acts  of  1935— Florida  Workmen's 
Compensation  Act — provides: 

"Section  38.  (a)  Every  employer  shall  secure  the  tKiJ^ment  of  com- 
pensation under  this  Act — 

"(1>  By  Insuring  and  Iceeping  insured  the  payment  of  such  compen- 
sation with  any  stock  company  or  mutual  company  or  association  or 
exchange,  authorized  to  do  business  in  the  State,  or 

"(2)  By  furnishing  satisfactory  proof  to  the  Commission  of  his 
financial  ability  to  pay  such  compensation  and  receiving  an  authorization 
from  the  Conunisslon  to  pay  such  compensation  directly,  .  .  .  Any  em- 
ployer securing  compensation  in  accordance  with  the  provisions  of  this 
paragraph  shaU  be  known  as  a  seU-insurer,  and  shall  be  classed  as  a 
carrier  of  his  own  insurance." 

Section  2  (3>.  Chapter  17481,  as  amended  by  Section  1  of  Chapter 
20672,  Laws  of  Florida,  Acts  of  1941,  provides: 

"(3)  The  term  'employer'  means  the  State  and  all  political  sub- 
divisions thereof,  all  public  and  quasi -public  corporations  therein,  every 
person  carrying  on  any  employment,  and  the  legal  representative  of  a 
deceased  person  or  the  receiver  or  trustee  of  any  person." 

Section  38  (6e>,  Chapter  17481,  provides: 

"<e>  The  State,  its  Boards,  Bureaus,  Departnjents  and  Agencies 
and  all  its  Political  Subdivisions  who  employ  labor  shall  be  deemed  self- 
insurers  under  the  terms  of  this  Act  unless  they  elect  to  procure  and 
maintain  insurance  to  secm-e  the  l}eneflts  of  this  Act  to  their  employees 
and  they  are  hereby  authorized  to  pay  the  premimns  for  the  said  in- 
surance." 

Based  on  the  foregoing  provisions,  Everglades  Tire  Control  District 
is  authorized  to  purchase  Workmen's  Compensation  Insurance  to  secure 
to  its  employees  the  benefits  of  the  Workmen's  Compensation  Act,  and 
to  pay  the  premiums  for  said  Insurance  from  funds  of  the  Everglades 
Fire  Control  District. 

Everglades  Fire  Control  District  Is  not  required  under  the  foregoing 
provisions  to  purchase  Workmen's  Compensation  Insurance;  however. 
In  the  event  it  does  not.  then  under  Section  38  <6e)  of  Chapter  17481,  the 
District  will  be  deemed  a  self -insurer,  as  defined  by  Section  38  fa-2)  of 
said  Act,  I.e.,  a  carrier  of  its  own  insurance;  and  as  such  self -insurer, 
will  l>e  subject  to  the  payment  of  the  same  benefits  as  provided  for  in 
said  Act.  <    ill 
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October  22.  1941.— 041-610. 

INDDSTRLAL  COMMISSION-^JURISDICTION  OF  CONTRDVERSY 
BETWEEN  EMPLOYER  AND  INSURER 

QUESTION:  Has  the  Commission  jurisdiction  to  consider  and  deter- 
mine a  controverey  between  an  employer  and  his  insurance  carrier, 
wherein  the  employer  seeks  to  recover  from  the  carrier  expenses  for 
medical  attention  furnished  an  injured  employee  by  the  employer  and 
paid  by  the  employer  direct,  when  thereafter  the  carrier  admitted  liabil- 
ity and  paid  the  employee  compensation  and  discharged  a  portion  of 
the  medical  bills? 

To  Florida  Industriai  Commission: 

The  primary  purpose  of  our  Workmen's  Compensation  Act  is  to 
insure  to  the  injured  employee  and  those  dependent  upon  him  adequate 
means  of  subsistence  while  he  Is  unable  to  work,  and  also,  by  furnishing 
him  with  necessary  medical  attention,  to  bring  about  iHs  recovery  as  soon 
as  possible  so  that  he  may  be  returned  to  the  rank  of  productive  labor. 

The  Florida  Industrial  Commission  is  the  administrative  depart- 
ment of  the  State  government  charged  with  administering  the  Work- 
men's Compensation  Act.  Its  duty  is  to  make  awards  where  Justified 
and  provide  for  their  payment  by  those  who  are  primarily  or  secondarily 
liable,  and  when  the  Commlssfon  has  done  this  it  is  no  concern  of  the 
Commissions  how  such  liability  may  be  shared  by  the  employer  and  the 
carrier.  The  relation  existing  between  the  employer  and  the  carrier  Is 
a  contractual  one  whereby  the  carrier  assumes  the  liability  of  the  em- 
ployer. There  Is  a  Joint  and  several  liability,  and  in  my  opinion  the 
Commission  is  without  Jurisdiction  to  hear  and  determine  a  controversy 
between  them  as  to  how  such  liability  shall  be  shared.  Such  a  contro- 
versy is,  in  my  opinion,  one  to  be  determined  by  courts  of  law  and  not 
by  the  Industrial  Commission. 

WORKMEN'S  COMPENSATION  LAW 

January  13.  1942.— 042-18. 

INDUSTRIAL   SCHOOL  FOR   GIRLB — EMPLOYEE    ENTITLED 
TO  COMPENSATION 

QUESTION:  Was  J.  S.  Beery  covered  by  the  Workmen's  Compensa- 
tion Act  at  the  time  he  was  injured  while  working  at  the  Florida  Indus- 
trial School  for  Girls? 

To  Mrs.  Lola  C.  Skipper,  Superintendent,  Florida  Industrial 
Schools  for  Girls: 

Mr.  Beery  was  covered  by  the  Workmen's  Compensation  Act  at  the 
time  of  the  alleged  injury. 

This  opinion  is  based  upon  the  Information  furnished  me  by  you  to 
the  effect  that  Mr.  Beery  was  working  under  the  supervision  of  Mr.  Ivey 
Martin,  making  certain  repairs  at  your  institution  during  the  recent  re- 
pair program  there.  Mr.  Martin,  it  seems,  was  appointed  by  the  Board 
of  Commissioners  of  State  Institutions  to  act  as  foreman  on  the  repair 
job,  to  select  his  own  workmen,  and  to  submit  weekly  pajTOlls  to  the 
Board.  Said  payrolls  were  paid  out  of  the  Institution's  special  emer- 
gency repair  fund.    Mr.  Beery,  it  appears,  was  one  of  such  workmen,  and 
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in  my  opinion  was  an  employee  of  the  State  and  therefore  entitled  to 
the  benefits  of  the  Workmen's  Compensation  Act. 

WOKKMEBTS   COMPENSATION  LAW 

March  25,  1941.— 041-166, 

MEDICAL   PEES— CHIROPRACTORS 

QUESTION:  <!>  Where  an  employer  under  the  provisions  of  Sec- 
tion 13  of  the  Workmen's  Compensation  Act  selects  a  chiropractor  to 
treat  an  injured  employee,  Ib  the  Chiropractor  entitled  to  recover  his  fees 
lor  services  rendered  by  award  of  the  Commission? 

(2)  Where  an  injured  employee,  being  dissatisfied  with  the  medical 
services  furnished  by  the  employer,  hires  a  chiropractor  to  treat  him,  is 
the  chiropractor  entitled  to  an  award  by  the  Commissicn  for  the  amount 
Of  fees  for  the  services  rendered  by  him? 

To  Hon.  Walter  E.  Bountree,  Director,  Workmen' b  Compensation 
Division,  Florida  Indiistrial  Commission: 

Section  13  of  Florida's  Workmen's  Compensation  Act,  the  same  being 
Chapter  17481,  Acts  of  1935,  as  amended  by  Chapter  18413,  Acts  of  1937, 
Is  as  follows: 

"(a)  The  employer  shall  furnish  such  medical,  surgical,  and  other 
attendance  or  remedial  treatment  under  the  direction  and  supervision 
of  a  qualified  physician  or  surgeon,  nurse  and  hospital  service,  medicine, 
crutches,  artificial  members,  and  apparatus  for  such  period  as  the  nature 
Of  the  injury  or  the  process  of  recovery  may  require.  If  the  employer 
fails  to  provide  the  same  after  request  by  the  injured  employee,  such 
injured  employee  may  do  so  at  the  expense  of  the  employer,  the  reason- 
ableness and  the  necessity  to  be  approved  by  the  Commission.  The  em- 
ployee shall  not  be  entitled  to  recover  any  amount  expended  by  him  for 
such  treatment  or  service,  unless  he  shall  have  requested  the  employer 
to  furnish  the  same  and  the  employer  shall  have  failed,  refused  or  neg- 
lected to  do  so,  or  unless  the  nature  of  the  injury  required  such  treat- 
ment, nursing  and  services  and  the  employer  or  his  superintendent  or 
foreman  having  knowledge  of  such  injury  shall  have  neglected  to  pro- 
vide the  same;  nor  shall  any  claim  for  medical,  surgical  or  other  remedial 
treatment  be  valid  and  enforceable  against  the  employer  unless  within 
twenty  days  following  the  treatment  the  physician  giving  such  treatment 
furnish  to  the  employer  and  to  the  Commission  a  report  of  such  injury 
and  treatment  on  a  form  prescribed  by  the  Commission. 

"(b)  The  Industrial  Commission  may  at  any  time,  for  good  cause 
shown  it,  in  its  discretion  order  a  change  in  such  medical  remedial 
attention. 

"(c>  All  fees  and  other  charges  for  such  treatment  or  services 
shall  be  limited  to  such  charges  as  prevail  in  the  same  community  for 
similar  treatment  of  injured  persons  of  like  standard  of  living,  and  shall 
be  subject  to  regulations  by  the  Commission,  who  may  adopt  schedules 
of  charges  for  such  treatment  or  services,  except  that  the  total  charge 
against  the  employer  for  such  services  and  supplies  shall  not  exceed  the 
sum  of  $250.00,  except  in  surgical  cases  In  which  tliis  maximum  may  be 
increased  by  order  of  the  Commission  not  to  exceed  $500.00. 

"(d)  If  an  injured  employee  objects  within  twenty-four  (24)  hours 
to  the  medical  attendance  furnished  by  the  employer,  it  shall  be  the 
duty  of  the  employer  to  select  another  physician  to  treat  the  injured  em- 
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ployee  unless  within  the  second  twenty-four  (24)  hours  the  Commission 
determines  that  a  change  In  medical  attendance  Is  not  for  the  best  In- 
terests of  the  Injured  employee.  It  shall  be  unlawful  for  any  employer 
or  representative  of  any  insurance  company  or  insurer  to  coerce  or 
attempt  to  coerce  a  sick  or  Injured  employee  in  the  selection  of  a  phy- 
sician or  surgeon  or  other  attendance  or  remedial  treatment,  nursing  or 
Hospital  care,  or  any  other  service  that  the  sick  or  injured  employee  may 
require ;  and  any  employer  or  representative  of  any  insurance  company 
or  Insurer  who  violates  this  provision  shall  be  giiilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  fined  not  less  than  $25.00  and  not 
more  than  $100.00  for  each  and  every  offense." 

In  answering  your  request  for  opinion,  the  question  to  be  determined 
is  what  the  Legislature  meant  by  the  words,  "qualified  physician  or 
surgeon." 

As  originally  passed  In  1035,  Section  13  (a)  of  the  Workmen's  Com- 
pensation Act,  among  other  things,  provided  that:  "the  employer  shall 
furnish  medical,  surgical  and  other  attendance,  or  remedial  treatment, 
nurses  and  hospital  services,  medicine,  crutches  and  apparatus  for  such 
period  as  the  need  of  the  injury  or  process  of  recovery  may  require," 

In  construing  the  meaning  of  the  foregoing  provision  of  the  193S 
law,  this  office  rendered  an  opinion  to  the  Florida  Industrial  Commission 
on  January  26,  1937,  to  the  effect  that  such  provision  contemplated  and 
covered  chiropractic  treatment  as  well  as  other  forms  of  medical  or  re- 
medial treatment.    We  concur  In  that  opinion. 

After  the  amendment  of  1931,  when  the  foregoing  provislorw  of 
Section  13  (a)  were  amended  to  require  such  treatment  to  be  under  the 
direction  and  supervision  of  a  "qualified  physician  or  surgeon."  this  office 
on  September  14,  1937,  rendered  an  opinion  to  your  Commission  to  the 
effect  that  such  provision  was  limited  to  such  remedial  treatment  as  Is 
administered  imder  the  direction  and  supervision  of  a  doctor  of  medicine, 
or  surgeon,  or  an  osteopathic  physician  or  surgeon.  We  are  unable  to 
agree  with  that  former  opinion. 

m  his  work  on  medical  Jurisprudence,  Dr.  Benton  S.  Oppenheimer, 
professor  In  the  College  of  Medicine  at  the  University  of  Cincinnati,  in 
defining  the  terms  "medicine",  "physician"  and  "surgeon",  said: 

"In  its  commonly  accepted  meaning,  medicine  is  that  science  or 
system  of  knowledge  which  has  for  its  province  the  preservation  of 
health,  or  the  treatment  of  disease  or  bodily  In^rmity.  It  has  to  do  with 
the  study  of  the  nature  and  causes  of  disease,  and  the  methods  of  pre- 
venting, curing  or  alleviating  it,  as  well  as  the  treatment  of  bodily  in- 
juries. A  physician  is  one  who  practices  the  art  of  healing  disease  or 
preserving  health  .  .  .  and  a  surgeon  is  one  who  undertakes  to  cure  dis- 
ease or  injuries  by  manual  treatment  or  the  use  of  mechanical  Instru- 
ments or  appliances." 

After  giving  a  very  exhaustive  discourse  on  the  subject  of  "Medl> 
cine"  and  the  "Practice  of  Medicine",  the  Supreme  Court  of  Alabama, 
in  the  case  of  Bragg  vs.  State,  32  So.  767.  770  said: 

"While  it  is  true,  as  we  said  above,  there  have  always  existed  differ- 
ences among  physicians  as  to  the  therapeutic  agencies  that  should  be 
employed  in  the  treatment  of  diseases,  yet  it  has  never  been  supposed 
that  the  disciples  of  any  particular  school  of  the  healing  art  were  "phy- 
sicians.-practitioners  of  medicine,-  and  those  of  a  different  school  or 
sect  were  not." 
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In  defining  the  term  "physician",  the  Supreme  Com-t  of  Illinois  in  the 
case  of  People  vs.  Siman,  115  N.  E.  817,  818  said: 

"A  'physician'  is  one  versed  in  or  practicing  the  art  of  medicine, 
and  the  term  is  not  limited  to  the  disciples  of  any  particular  school. 
TTae  term  'medicine'  is  not  limited  to  substances  supposed  to  possess 
curative  or  remedial  properties  bat  has  also  the  meaning  of  the  healing 
art — the  science  of  preserving  health  and  treating  disease  for  the  pur- 
pose of  cure — whether  such  treatment  involves  the  use  of  medical  sub- 
stances or  not — ^in  common,  acceptation,  anyone  whose  occupation  is  the 
treatment  of  diseases  for  the  purpose  of  curing  them  is  a  physician." 

In  construing  a  statute  regulating  the  practice  of  medicine,  the  Su- 
preme Court  of  Wisconsin,  in  the  case  of  State  vs.  Schmidt,  119  N.  W. 
647,  650,  defining  the  term  "physician",  said: 

"It  is  a  waste  of  time,  in  our  judgment,  to  view  the  term  'physician', 
from  the  standpoint  of  members  of  the  profession  belonging  to  the  few 
great  schools.  It  may  be  admitted  that  many,  and  perhaps  most  of 
them,  think  that  no  other  healer  should  be  known  as  a  'physician',  or 
should  be  allowed  to  treat  human  ills  for  pay.  It  may  be  further 
admitted  that  judicial  and  other  definitions  of  the  term  may  be  found 
quite  in  harmony  with  that  view  .  .  .  neither  need  we  go  to  the  lexical 
definitions,  where  we  would  find  a  wide  range,  down  to  the  simple  defini- 
tion, 'one  who  admtnistefs  medicine  to  cure  disease.'  That  medicine 
includes  anything,  however  simple,  'administered  in  the  treatment  of 
disease,'  and  that  disease  Includes  any  kind  of  disorder  of  the  himaan 
system  needs  no  support  other  than  our  common  knowledge. 

"Manifestly,  the  Legislattire  conceived  that  It  was  dealing  with  the 
entire  class  of  persons  known  as  physicians,  in  the  broadest  sense 
of  the  term,  not  in  any  narrow  sense,  which  would  favor  those  claiming, 
and  perhaps  entitled  to  superior  distinction.  The  purpose  was  very  far 
from  that  of  creating  a  monopoly  in  favor  of  special  schools  of  medicine. 
The  term  was  evidently  used  in  its  proper  sense,  that  of  Including  any 
person  of  whatever  school,  and  whether  belonging  to  any  known  school, 
engaged  In  good  faith,  tn  treating  human  Ills  by  aiyr  remedy,  or  remedies, 
however  simple,  so  as  to  be  known  among  the  people  as  a  physician." 

Many  courts  have  had  occasion  to  define  the  term  "chiropractic" 
and  the  following  is  Illustrative  of  the  general  trend  such  definitions 
have  taken: 

"  'Chiropractic'  Is  a  s^tem  of  therapeutic  treatment  by  manipula- 
tions, which  alms  to  cure"  disease  by  mechanical  restoration  of  displaced 
or  subluxated  bones,  especially  the  vertebrae,  to  their  normal  relation, 
thus  relieving  pressure  on  nerves;  consisting  of  examining  patient's  spine 
to  determine  which  vertebra  Is  displaced  and  reducing  the  dislocation 
by  pressure  with  hands  only,  pushing  or  forcing  vertebra  back  to  its 
proper  position  or  alignment." 

Shober  vs.  Industrial  Commission,  68  Pac.  2d,  756,  757,  92  Utah  399. 

Tlie  statutes  of  our  own  State  regulate  the  practice  of  Chiropractic 
and  require  that  all  applicants  for  license  to  practice  this  branch  of  the 
healing  art  shall  pass  an  examination  upon  the  following  subjects: 

Anatomy,  Physiology,  Chemistry,  Bacteriology,  Pathology,  Hygiene, 
Chiropractic,  Analysis,  Orthopedics  and  Adjusting,  as  taught  by  recog- 
nized chiropractic  schools  and  colleges.  Section  3445,  Perm.  Supp.  Vol. 
3,  C.G.L. 
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Section  3446,  Perm.  Supp.  Vol.  3,  C.Gi.  provides  tliat  any  chiropractor 
who  has  complied  with  the  provlslom  of  thl£  chapter  may  adjust  three 
hundred  or  more  articulations  of  the  body  and  all  structures  adjacent 
thereto  including  the  use  of  X-ray  for  diasnosts,  but  shall  not  prescribe 
or  administer  to  any  person  any  medicine  or  drug  included  in  any  materia 
medlca,  perform  anif  surgery  except  as  hereinabove  stated,  nor  practi<% 
obstetrics. 

In  1939  the  Leglslattn-e  enacted  Chapter  19281.  Laws  of  1939,  com- 
monly known  as  the  Florida  Basic  Science  Law,  wherein  It  is  provided 
"For  the  purpose  of  this  Act,  the  healing  art  Includes  any  system,  treat- 
ment, operation,  diagnosis,  prescription  or  practice  for  the  ascertainment, 
cure,  relief,  palliation,  adjustment  or  correction  of  any  human  disease, 
ailment,  deformity,  Injury  or  unhealthy  or  abnormal  physical  oc  mental 

condition." 

No  distinction  is  made  in  the  Basic  Science  Law  between  allopathic 
doctors,  chiropractors,  naturopaths,  osteopaths,  or  others  engaging  in 
various  branches  of  the  healing  art. 

Our  Supreme  Court  has  had  occasion  to  consider  the  practice  of 
Chiropractic,  and  inferenttally  at  least,  has  referred  to  those  who  practice 
that  branch  of  the  healing  art  as  "physicians."  We  quote  the  folloDk'ing 
in  tiiat  connection  from  the  case  of  Foster  vs.  Thornton,  152  So.  667,  668: 

"The  science  of  chiropractic  treatments  is  recognized  as  embracing 
a  proper  method  for  the  treatment  of  many  human  ills  and  aUments. 
The  cliiropractic  method  of  treatment  of  human  beings  for  the  cure  of 
ills  and  aliments  Is  recognized  by  the  laws  of  the  State  of  Florida,  and 
those  who  practice  that  method  of  treating  human  beings  are  granted 
certificates  and  license  to  practice  that  method  of  treatment,  jiist  as 
physicians  of  other  schools  who  practice  other  metfiods  of  treatment 
are  granted  certificates  and  license  to  practice  the  treatment  of  ills  and 
ailTTients  according  to  the  method  of  other  schools." 

Section  34S8,  C.GJj.,  in  regulating  the  practice  of  chiropractic  pro- 
vides that  "all  licensed  chiropractors  shall  observe  and  be  subject  to  all 
State  and  municipal  regulations  relating  to  the  control  of  contagious 
and  infectious  diseases,  sign  death  certificates  and  comply  with  all  laws 
pertaining  to  public  health,  reporting  to  the  proper  authority  as  other 
practitioners  are  required  to  do." 

Section  3276.  C.G.L  with  reference  to  the  medical  certificate  portion 
of  the  death  certificate  provides  that  it  shall  be  signed  by  the  physician 
last  in  attendance  on  the  deceased,  who  shall  specify  the  time  to  attend- 
ance, the  time  he  last  saw  the  deceased  alive  and  the  hour  of  the  day  at 
which  the  death  occurred,  and  he  shall  further  state  the  cause  of  death. 

Sections  3302  to  3304,  C.GXj.  require  all  physicians  to  report  con- 
tagious or  Infectious  diseases  to  the  State  Board  of  Health,  and  Sections 
7727  and  7728,  C.GX.  provide  penalties  where  licensed  or  practictog 
physicians  fail  to  make  such  reports.  The  chiropractor  comes  wilhm 
the  provisions  of  those  statutes  Just  as  physicians  of  other  schools. 

Now  the  primary  purpose  of  the  Worionen's  Compensation  Act  is  to 
insure  to  the  injured  employee  and  those  dependent  upon  him,  adequate 
means  of  subsistence  while  he  Is  unable  to  work  and  also  to  bring  about 
his  recovery  as  soon  as  possible  m  order  that  he  may  be  returned  to  the 
ranks  of  productive  labor.  By  this  means  society  as  a  whole  is  relieved 
of  the  burden  of  caring  for  the  Injured  workman  and  his  family  and 
the  burden  is  placed  upon  the  industry.  In  order  that  the  Injured  work- 
man and  his  dependents  may  be  cared  for,  compensation  in  the  form 
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of  disability  benefits  is  provided  for  by  the  Act,  approximating  tbe  wages 
earned  by  the  employee  and  varying  with  the  degree  of  disability  and 
dependence.  And,  to  secure  the  speedy  return  of  the  workman  to  pro- 
ductive employment,  it  is  provided  that  medical  and  surgical  services 
shall  be  ftu-nished  by  the  employer.  This  liability  for  medical  and 
surgical  service  is  not,  therefore,  a  burden  placed  upon  the  employer  as 
a  penalty  for  any  failure  of  duty  on  his  part  but  is  merely  a  part  of  the 
whole  compensation  due  the  employee  as  a  result  of  his  injury.  It,  there- 
fore, follows  that  the  medical  and  surgical  services  contemplated  and 
called  for  by  the  statute  in  question  should  be  such  as  will  tend  to  secure 
the  return  of  the  workman  to  productive  employment.  In  other  words, 
and  perhaps  more  precisely  stated,  the  treatment  required  by  the  statute 
is  such  as  will  reasonably  and  seasonably  tend  to  relieve  and  cure  the  in- 
jured employee  from  the  effects  of  the  injury. 

Each  case,  it  seems  to  me,  must  be  determined  by  its  own  facts. 
Undoubtedly,  certain  diseases  or  injuries  are  incapable  of  treatment  by 
chiropractic  methods  just  as  there  are  many  diseases  and  injuries  which 
undoubtedly  respond  favorably  to  treatment  by  chiropractic  methods. 
The  statute,  I  think,  requires  both  legal  competency  and  competency  in 
the  particular  case.  Where  the  practitioner  is  licensed  to  practice  the 
healing  art  by  the  lawful  thougrh  limited  methods  of  chiropractic  and 
he  is  competent  to  treat  the  claimant  in  the  particular  case  for  the  injury 
In  question,  then  in  my  opinion  he  would  be  entitled  to  an  award  for 
such  services  performed  by  him. 

The  opinion  from  this  office  dated  September  14,  1937,  Is  based 
upon  the  decisions  in  the  cases  of  Corsten  vs.  State  Industrial  Com- 
mission (Wisconsin)  240  N.  W.  834  and  Chastney  vs.  State  Board  of 
Education  (N.J.)  145  Atl.  730.  The  Corsten  case,  supra,  was  one  con- 
struing a  Workmen's  Compensation  Act  which  limited  the  expense  of 
treatment  recoverable,  to  "medical,  surgical  and  hospital  treatment", 
whUe  our  statute  allows  "medical,  surgical  and  other  attendance  or 
remedial  treatment  under  the  direction  and  supervision  of  a  qualified 
physician  or  surgeon." 

The  Chastney  case,  supra,  involved  the  question  of  whether  or  not  a 
licensed  osteopath  could  hold  the  position  of  "medical  inspector"  for  a 

Board  of  Education. 

I  believe  tlrnt  the  reasoning  in  the  cases  of  Shober  vs.  Industrial 
Commission  (Utah)  68  Pac.  2d,  756,  and  Towers  vs.  Glider  &  Levin 
fConn.)  125  Atl.  366,  is  more  nearly  in  accord  with  the  purposes  ol  our 
own  Workmen's  Compensation  Act  which,  as  I  have  said,  seeks  to  bring 
about  tbe  injured  workman's  recovery  as  soon  as  possible  in  order  that  he 
may  be  returned  to  the  ranks  of  productive  labor,  rather  than  create  a 
monopoly  in  favor  of  any  special  school  of  medicine. 

It  is  therefore,  my  opinion  that  a  chiropractor  is  entitled  to  recover 
his  fees  by  award  of  the  Commission  under  such  circumstances  as  you 
have  set  out  in  your  request  and  any  previous  opinions  from  this  office 
inconsistent  herewith  are  hereby  reversed. 

WOKKItCEN'S  COMPENSATION  LAW 

June  2.  1941.— 041-313. 

MEDICAL  FEES— NATUROPATHIC  PHYSICIANS 

QUESTION:  Are  naturopathic  physicians,  licensed  as  such  In  the 
State  of  Florida,  entitled  to  fees  for  medical  services  rendered  under 
Section   13  of  the  Florida  Workmen's  Compensation  Act? 
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To  Florida  Industrial  Commission: 

On  March  25,  1941,  this  office  rendered  an  opinion  relating  to  the 
right  of  chiropractors  to  receive  such  fees.  What  we  said  in  that  opinion 
applies  likewise  to  naturopathic  physicians,  licensed  as  such  in  the  State 

of  Florida. 

Of  course,  each  case  must  be  determined  by  its  own  facts.  It  seenu 
to  me  that  there  may  be  certain  diseases  or  injuries  incapable  of  treat- 
ment hy  naturkpathic  methods  Just  as  there  are  many  diseases  and  In- 
juries which  undoubtedly  respond  favorably  to  treatment  by  naturo- 
pathic methods.  The  statute,  I  think,  requires  both  legal  competency  and 
competency  in  the  particular  case  where  the  practitioner  is  hcensed  to 
practice  the  healing  art  by  the  lawful,  though  Hmited,  method  of  naturo- 
pathy, and  if  he  is  competent  to  treat  the  claimant  In  the  particular  case 
for  the  injury  in  question,  then  in  my  opinion  he  would  be  entitled  to 
an  award  for  such  service  performed  by  him. 

WOBKMEN'S  COMPENSATION  LAW 

October  5,  1942.-042-480. 

MEDICAL  FEES— SCHEDUI^ 

QUESTION:  (l)Does  the  Florida  Industxlal  Commission  have  the 
authority  under  Section  13,  and  particularly  under  Section  13  (c^ ,  as 
amended  by  the  1941  Legislature,  to  adopt  a  schedule  of  fees  to  be  paid 
doctors  rendering  services  to  injured  employees,  which  schedule  would 
operate  throughout  the  State  of  Florida,  but  subject  to  the  exceptions  as 
set  forth  in  the  recommendations  submitted? 

(2)  Does  the  Florida  Industrial  Commission  have  the  authority 
under  Section  13,  and  particularly  under  Section  13  (c>,  as  amended  by 
the  1941  Legislature,  to  adopt  a  schedule  of  "minimum"  fees  to  be  paid 
doctors  rendering  services  to  injured  employees,  which  schedule  would 
operate  throughout  the  State  of  Florida,  but  subject  to  the  exceptions 
as  set  forth  in  the  recommendations  submitted? 

To  Florida  Industrial  Commission: 

From  your  enclosures  I  note  that  the  minimum  fee  schedule  sub- 
mitted was  recommended  to  you  by  a  committee  composed  of  repre- 
sentatives of  various  interested  groups,  to-wit,  doctors,  employers  and  self- 
insurers,  and  insurance  carriers.  It  further  appears  that  only  one  mem- 
ber of  the  committee  was  recorded  as  not  voting  on  the  recommendation; 
otherwise  it  seems  to  have  been  unanimously  approved  by  the  committee 
members  representing  the  various  Interested  groups  set  out  above. 

Section  440.13  (3>,  Florida  Statutes  1941,  provides  as  follows: 

"(3)  All  fees  and  other  charges  for  such  treatment  or  service  shall 
be  limited  to  such  charges  as  prevail  in  the  same  community  for  similar 
treatment  of  injured  persons  of  like  standard  of  hving,  and  shall  be 
subject  to  regulations  by  the  commission,  who  shall  adopt  schedules  of 
charges  for  such  treatment  or  services,  except  that  the  total  charge 
against  the  employer  for  such  services  and  supplira  shall  net  exceed  the 
sum  of  one  thousand  dollars." 

Where  liability  to  pay  compensation  under  the  Workmen's  Com- 
pensation Act  is  controverted  by  the  employer,  the  Commission  is  author- 
ized and  empowered  to  hold  hearings,  make  investigations,  and,  where  the 
facts  warrant  it,  make  awards  for  compensation  and  medical  services. 
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Where  a  controversy  arises  as  to  the  proper  fees  for  medical  services, 
the  Commission  has  the  power  to  pass  upon  the  reasonableness  of  such 
charges,  keeping  in  mind  the  statutory  provision  that  such  fees  shall 
be  limited  to  the  prevailing  charges  in  the  community  where  the  treat- 
ment is  given  for  similar  treatment  of  injured  persons  of  like  standard 
of  living,  and  make  an  award  therefor,  subject,  of  course,  to  review  by 
the  courts. 

Under  the  quoted  statute,  it  is  mandatory  upon  the  Commission,  in 
my  opinion,  to  adopt  schedules  of  charges  for  medical  services.  The 
statute,  however,  is  silent  on  whether  or  not  such  schedules  shall  con- 
template maximum  or  minimum  fees. 

It  is  my  opinion  that  the  schedules  of  charges  for  medical  services 
to  be  adopted  by  the  Commission  are  nothing  more  nor  less  than  sched- 
ules of  charges  which  the  Commission  will  approve  in  ordinary  cases 
where  there  are  no  complicating  circumstances  which  would  justify  a 
higher  charge,  or  where  there  are  no  circumstances  prevailing  which 
would  warrant  a  reduced  fee  or  charge  for  such  services. 

In  adopting  these  schedules  of  fees,  the  Commission,  in  my  opinion, 
is  merely  saying  to  the  interested  parties  that  such  fees  will  be  ap- 
proved by  the  Commission  and  adhered  to  unless  satisfactory  showing 
is  made  to  warrant  a  different  charge  or  fee.  Such  schedules  are  a  mere 
guide  which  the  interested  parties  may  follow  and  know  that  such 
schedules  will  be  adhered  to  by  the  Commission  in  controverted  cases 
in  the  absence  of  satisfactory  showing  of  extenuating  circumstances. 

It  is  therefore  my  opinion  that  the  Commission  has  the  authority  to 
adopt  the  schedules  of  fees  recommended,  together  with  the  exceptions 
set  forth  therein  as  submitted  by  you  in  your  reauest. 

It  Is  further  my  opinion  that  such  schedules  cannot  be  considered 
either  as  maximum  or  minimum  schedules  of  fees,  but  rather  of  charges 
to  be  followed  and  adhered  to  in  ordinary  cases,  provided,  of  course, 
the  fees  set  out  in  the  schedules  do  not  exceed  the  prevailing  charges 
in  the  comjnunity  where  the  treatment  is  given  for  similar  treatment 
of  persona  of  like  standard  of  hving.  which  provision  is  contemplated 
in  the  exceptions  contained  in  the  schedules  submitted  by  you. 

WORKMEN'S  COMPENSATION  LAW 

August  19,  1941.— 041-526. 

MUNICIPALITIES — CLASSIFICATION    OP    GOVERNMENTAL 
AND  PROPRIETARY  ACTIVITIES 

QUESTION:  Of  the  various  county  and  municipal  activities  listed 
herein,  which  are  governmental  and  which  are  proprietary? 

To  Florida  Industrial  Commission: 

In  discussing  governmental  and  proprietary  functions  and  activities 
of  municipalities,  the  Supreme  Court  of  Florida  in  the  case  of  Chardkoff 
Junk  Company  vs.  City  of  Tampa,  135  So.  457,  said: 

"Governmental  functions  are  those  conferred  or  imposed  upon  the 
municipality  as  the  local  agency  of  limited  and  prescribed  jurisdiction, 
to  be  employed  in  administering  the  affairs  of  the  state,  and  promoting 
the  public  welfare  generally.  While  in  a  certain  sense  any  municipal 
function  might  be  regarded  as  governmental,  when  properly  applied  the 
term  'governmental  functions'  should  be  limited  to  legal  duties  imposed 
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by  the  state  upon  its  creature,  which  it  may  not  omit  with  Impunity 
but  must  perform  at  its  periJ,  Governmental  functions  are  served  by  the 
police  power  of  eminent  domain;  and  also  by  those  maintaining  and 
operating  a  fire  department,  those  furthering  the  administration  of 
justice,  and  such  other  powers  as  are  to  be  exercised  by  the  corporation 
for  the  public  weal,  in  or  for  the  exercise  of  which  the  municipality  re- 
ceives no  compensation  or  particular  benefits  ...  In  respect  of  its  purely 
business  relations  as  distinguished  from  those  that  are  governmental,  a 
municipal  corporation  is  held  to  the  same  standard  of  just  dealing  that 
the  law  prescribes  for  private  individuals  or  corporations.  Then  the 
municipality  acts  for  the  private  advantage  of  the  inhabitants  of  the 
city  and  to  a  certain  extent  for  the  city  Itself.  In  such  case  it  is  not 
acting  in  its  governmental  capacity  as  sovereign,  or  in  a  legislative  capa- 
city, but  is  acting  in  a  proprietary  capacity,  acting  only  in  quasi-public 
capacity.  It  is  performing  a  function  not  governmental,  but  often  com- 
mitted to  private  corporations  or  persons,  with  whom  it  may  come  into 
competition.  The  function  may  be  municipal,  but  the  method  may  not 
be.    It  leads  to  profit,  which  is  the  object  of  the  private  corporation." 

In  view  of  the  foregoing  distinction  between  governmental  and  pro- 
prietary activities,  it  is  my  opinion  that  of  the  specific  activities  men- 
tioned in  your  letter  the  following  are  proprietary  in  nature: 

Airports 
Cemeteries 
City  Docks 
City  Golf  Clubs 
Water  Works 
Light  Plants 
Radio  Stations 

It  is  likewise  my  opinion  that  the  following  are  governmental  in 
nature: 

Fire  Departments 

Police  Departments 

Parks 

Street  Cleaning 

Sewerage  Construction 

Planning  Board 

In  the  absence  of  more  detailed  information,  it  is  my  opinion  that 
the  following  cannot  be  classified  offhand  either  as  governmental  or 
proprietary : 

Maintenance  of  Public  Buildings — If  the  building  is  used  for  govern- 
mental purposes,  then  the  maintenance  of  said  building,  in  my  opinion, 
would  be  a  governmental  activity.  If,  however,  the  building  is  used  for 
proprietary  activities,  the  maintenance  thereof  would  be  proprietary. 
For  example,  if  the  building  houses  the  Are  department,  then  the  main- 
tenance thereof  would  be  a  governmental  function.  If,  on  the  other 
hand,  the  biiilding  is  an  office  building  and  the  municipality  derives 
income  in  the  way  of  rental  for  offices  therein,  the  maintenance  of  said 
building  would  be  proprietary. 

Auto  Garage  Shops — K  automobiles  stored  and  repaired  in  such 
shops  are  used  primarily  for  governmental  purposes,  then  the  operation 
and  maintenance  of  said  garage  shops  would  be  a  governmental  function. 
If,  on  the  other  hand,  the  automobiles  stored  and  repaired  in  said  shops 
are  used  primarily  for  proprietary  purposes,  or  in  connection  with  pro- 
prietary activities  solely,  then  the  operation  and  maintenance  of  said 
garage  shops  would  be  a  proprietary  activity. 
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Clerical — Such  employees  who  perform  cleric  cd  work  primarily  In 
connection  with  the  governmental  functions  of  a  municipality  would  be 
engaged  In  a  governmental  fimction.  On  the  other  hand,  if  their  em- 
ployment is  in  connection  with  proprietary  functions,  then  they  them- 
selves would  be  eiigaged  In  a  proprietary  activity. 

WORKMEN'S  COMPENSATION  LAW 

October  14.  1941.— 041-577. 

MDNICIPALTHES— PRISONERS    EMPLOYED— COVERAGE 

QUESTION;  Are  prisoners  employed  by  a  city  entitled  to  benefits 
provided  for  employees  under  this  Act? 

To  Florida  Indiistrial  Commission: 

Under  the  Workmen's  Compensation  Act,  benefits  are  payable  only 
to  employees  or  dependents,  and  the  term  "employee"  means  every  per- 
son engaged  In  an  employment  under  any  appointment  or  contract  of 
hire  or  apprenticeship. 

So  far  as  prisoners  are  concerned,  there  is  no  appointment  or  con- 
tract of  hire  or  apprenticeship.  A  prisoner  is  engaged  in  involuntary 
servitude,  and  there  is  no  duty  upon  the  municipality  to  pay  him  wages, 
nor  is  he  paid  wages  by  reason  of  any  contract  of  hire.  The  element 
of  wages  is  entirely  missing  from  the  relationship  existing  between  the 
municipality  and  the  prisoner,  and  It  is  uniformly  held  that  the  right  to 
demand  pay  for  one's  services  is  an  essential  to  his  right  to  receive  bene- 
fits imder  Workmen's  Compensation  Acts. 

It  la  therefore  my  opinion  that  prisoners  working  on  city  streets 
are  not  employees  of  the  city  and  therefore  are  not  entitled  to  the  bene- 
fits provided  for  employees  under  our  Workmen's  Compensation  Act. 

WORKMETtTS  COMPENSATION  LAW 

September  3,  1941.— 041-546. 

REAL  ESTATE  SALESMAN— INDEPENDENT  CONTRACTOR 

QUESTION:    Under  the  circumstances  set  forth  below,  Is  the  real 

estate  salesman  an  independent  contractor  or  an  employee? 

To  Florida  Industrial  Commission : 

The  contract  provides  that  the  salesman  shall  use  his  best  efforts  in 
selling,  leasing  or  renting  any  and  all  real  estate  listed  with  the  broker. 
soliciting  additional  listings  and  customers,  and  otherwise  promoting  the 
business  of  serving  the  public  in  real  estate  transactions  generally.  The 
broker  agrees  to  assist  the  salesman  in  his  work  by  advice.  Instruction 
and  full  cooperation  in  every  way  possible.  The  only  restriction  on  the 
maimer  in  which  the  work  of  the  salesman  is  to  be  done  is  that  the  sales- 
man must  conduct  his  business  and  regulate  his  habits  so  as  to  maintain 
and  to  increase  rather  than  diminish  the  good  will  and  reputation  of  the 
broker,  and  must  conform  to  and  abide  by  all  laws,  rules,  regulations 
and  codes  of  ethics  that  are  binding  upon  or  applicable  to  real  estate 
salesmen.  Tlie  salesman  is  to  be  paid  by  commission  and  the  broker  is 
not  liable  to  the  salesman  for  any  expense  incurred  by  him,  nor  is  the 
salesman  liable  to  the  broker  for  office  help  or  expense.  The  salesman 
has  no  authority  to  bind  the  broker  by  any  promise  or  representation 
unless  specifically  authorized  so  to  do  in  a  particular  transaction.     All 
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suits  for  commissions  shall  be  maintained  onl^  in  the  name  of  the  broker. 
and  ttie  salesman  shall  be  construed  to  be  a  sub-agent  only  with  respect 
to  the  clients  and  customers  for  whom  services  shall  be  performed,  and 
shall  otherwise  be  deemed  to  be  an  independent  contractor  and  not  a 
servant,  employee,  Joint  adventurer  or  partner  of  the  broker.  The  con- 
tract can  be  terminated  by  either  party  at  any  time  upon  seven  days' 
notice. 

It  16  my  opinion  that  under  the  contract  referred  to  the  real  estate 
salesman  Is  an  Independent  contractor  and  the  relationship  of  master 
and  servant  does  not  exist  between  such  salesman  and  the  broker.  The 
salesman  under  the  contract  has  the  independent  use  of  his  own  skill. 
Judgment  and  means  in  the  execution  of  the  work  and  has  the  exclusive 
direction  and  control  of  the  manner  in  which  the  work  is  to  be  done. 
From  the  majority  of  the  cases  on  this  question  this  seems  to  be  the  con- 
trolling factor  In  determining  whether  or  not  such  a  salesman  is  an  inde- 
pendent contractor  or  an  employee. 

WORKMEN'S  COMPENSATION  LAW 

September  17.  1942.— 042-444. 

REFUNDING  MONEYS  PAID  COMMISSION  IN  DEATH  CASES 
WHERE  NO  DEPENDENTS 

QUESTION:  Workmen's  Compensation  Division  of  the  Florida  In- 
dustrial Commission  has  submitted  voucher  to  the  Comptroller  for  $500 
warrant  to  the  Standard  Accident  Insurance  Company.  The  voucher  is 
intended  to  effect  a  refund  to  said  insurance  company  tn  the  amount  of 
$500  which  was  paid  to  the  Commission  on  October  3,  1941,  In  the  case 
of  Jim  Davis,  deceased,  vs.  St.  Joe  Lumber  &  Export  Company,  under 
the  assumption  that  the  said  Jim  Davis  left  no  dependents  entitled  to 
receive  benefits  under  the  Workmen's  Compensation  Act.  Section  440.16 
(2)  (g),  Florida  Statutes  1941,  provides  that  if  the  deceased  employee 
leaves  no  dependents  entitled  to  compensation  under  the  Act,  then  $500 
shall  be  paid  to  the  Florida  Industrial  Commission,  which  sum  then  be- 
comes a  part  of  the  administrative  fund  of  the  Commission. 

After  the  payment  of  the  $500  aforesaid  by  the  Standard  Accident 
Insurance  Company  to  the  Commission,  it  was  developed  at  a  hearing 
held  by  the  Conmiisslon  that  the  deceased  employee  did  in  fact  have  a 
dependent  sister  and  two  minor  brothers. 

May  the  Comptroller  legally  draw  his  warrant  pursuant  to  said 
voucher? 

To  Hon.  J.  M.  Lee,  Comptroller: 

The  benefits  of  the  Woilcmen's  Compensation  Act  are  intended  for 

the  employee  and  his  dependents,  and  only  in  the  absence  of  dependents 
is  the  Commission  entitled  to  the  payment  of  the  $500  prescribCNi  In  the 
above  section  of  the  Act. 

The  administrative  fund  of  the  Commission  is  not  money  or  property 
of  the  State,  and  disbursements  are  made  from  It  by  the  State  Treasurer 
when  approved  by  the  Commission  upon  the  order  of  the  Comptroller.  It 
is  the  duty  of  the  Commission  to  determine  questions  of  dependency  and 
make  awards  to  those  entitled  to  the  benefits  of  the  Act,  and  in  this  par- 
ticular case  the  Commission  has  determined  that  there  are  dependents 
of  the  deceased  employee,  and  that  the  Commission  is  not  entitled  to 
retain  the  $500  In  question,  but  should  refund  it  to  the  insurance  com- 
pany, and  has  approved  such  refund. 


582  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


LABOR — Workmen's  Compensation  Law 

It  is  therefore  my  opinion  that  you  may  legally  draw  your  warrant 
In  accordance  with  the  Commission's  requisition  therefor,  otherwise  the 
dependents  of  the  deceased  employee  might  be  deprived  of  the  com- 
pensation to  which  they  are  entitled,  and  thus  the  piirpose  of  the  Work- 
men's Compensation  Act  would  be  defeated. 


WORKMEN'S  COMPENSATION  LAW 

August  2,  1941.— 041-517. 

SELF-INSURERS — BONDS — RETURN   BEFORE    EXPIRATION    OF 
PERIOD  FOR  FILING  CLAIMS 

QUESTION:  Should  securities  or  an  indemnity  bond  deposited  by 
a  self -insurer  under  the  provisions  of  Section  38  'a)  ot  the  Florida  Work- 
men's Compensation  Act,  be  returned  before  the  expiration  of  the  statu- 
tory period  for  fUing  claims  where  the  self -insurer  ceases  business? 

To  Florida  Industrial  Covimission  : 

The  indemnity  bond  and  the  securities  referred  to  in  Section  38  fa) 
of  the  Florida  Workmen's  Compensation  Act  are  required  to  be  deposited 
for  the  purpose  of  authorizing  the  Commission,  in  the  event  default  is 
made  in  any  compensation  award,  to  sell  the  securities  and  make  prompt 
payment  of  award.  In  the  case  of  the  indemnity  bend  the  Commission 
is  authorized  to  bring  suit  on  the  bond  and  thus  secure  the  funds  neces- 
sary for  prompt  payment  of  the  award. 

Inasmuch  as  a  claim  for  compensation,  under  the  Act,  may  be  law- 
fully filed  at  any  time  within  one  year  after  the  accident,  securities  de- 
posited by  a  self -insurer  should  not,  in  my  opinion,  be  returned  until  at 
least  one  year  has  transpired  since  the  self-insurer  ceased  business,  be- 
cause it  would  be  impossible  at  any  time  prior  thereto  for  the  Commission 
to  know  definitely  that  the  self-insurer  had  not  incurred  some  liability 
under  the  Act, 

The  form  of  indemnity  bond  prescribed  by  the  Florida  Industrial 
Commission,  according  to  the  copy  thereof  attached  to  your  request,  pro- 
vides that  the  bond  may  be  cancelled  at  any  time  by  the  surety  upon 
giving  thirty  days'  written  notice  to  the  Florida  Industrial  Commission, 
in  which  event  the  liability  of  the  surety  shall,  at  the  expiration  of  said 
thirty  days,  cease  and  determine,  except  as  to  such  liability  of  the  prin- 
cipal on  account  of  injuries  or  death  to  any  of  its  employees  as  may  have 
accrued  prior  to  the  expiration  of  the  said  thirty  days,  it  being  under- 
stood that  the  surety  shall  be  liable  within  the  penal  sum  mentioned  in 
said  bond  for  the  defaut  of  the  principal  in  fully  discharging  any  liabil- 
ity on  its  part  during  the  life  of  the  obUgation  of  said  bond. 

It  is  my  opinion  that  no  such  surety  bond  should  be  returned  within 
the  one  year  period,  even  though  the  bond  may  have  been  cancelled  by 
the  surety,  pursuant  to  the  provision  contained  in  the  bond  and  herein- 
above referred  to  because  cancellation  does  not  affect  previously  accrued 
liability.  And,  as  we  have  said  before,  it  would  be  impossible  for  the 
Commission  to  know  definitely  that  the  self-insurer  had  not  incurred 
some  liability,  under  the  Act,  until  at  least  one  year  had  transpired  from 
the  date  the  self -insurer  ceased  business. 
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March  17,  1941.— 041-160. 

CONTRIBUTION   RATE — EFFECTIVE   DATE    OF  CHANGE 

QUESTION;  Does  Section  8-D  of  the  Florida  Unemployment  Com- 
pensation Law  mean  that  no  change  in  contribution  rat^  in  this  State 
can  become  effective  prior  to  January  1,  1945? 

To  Hon.  B.  A.  Williams,  Chairman,  Florida  Industrial  Commission: 

Section  8-C  of  the  Florida  Unemployment  Compensation  Law  clearly 
indicates  that  the  Legislative  intent  in  making  provision  for  an  Experi- 
ence Rating  System  was  to  "encourage  and  stimulate  the  maintenance 
of  employment"  and  that  such  rating  system  should  become  effective 
January  1.  1942.  This  effective  date  clearly  has  reference  to  such  Ex- 
perience Rating  System  as  may  be  adopted  by  the  Legislature  in  1941. 

Section  8-D  of  the  Act  provides  that  if  the  Legislature  should  fail 
to  adopt  or  make  operative  a  system  of  merit  rating  as  contemplated  by 
Section  8-C  of  the  Act,  then  and  in  that  event,  the  merit  rating  system 
as  provided  for  in  Section  8-D  should  be  followed  by  the  Commission. 

It  appears  to  be  the  clear  intent  of  the  Act  that  a  reduction  in  con- 
tribution rates  should  be  possible  for  the  calendar  year  beginning  Janu- 
ary 1,  1942,  Section  8-D  (2)  provides  that  "No  employer's  rate  for  the 
calendar  year  beginning  January  1,  1942,  or  for  any  calendar  year  there- 
after, stiall  be  less  than  2.7  per  cent  uidess  ..."  etc.  The  very  wording 
of  this  provision  cleariy  indicates  that  the  Legislature  contemplated  the 
possibility  of  a  rate  reduction  for  the  calendar  year  1942. 

However,  Section  8-D,  in  part,  provides,  "Each  employer's  rate  shall 
be  2.7  per  cent  unless  throughout  the  three  years  preceding  the  most 
recent  computation  date  he  was  an  employer  subject  to  this  Act  and 
benefits  were  payable  to  any  individual  in  his  employ  who  became*  un- 
employed and  eligible." 

Contributions  under  this  Act  first  became  payable  on  or  before  Janu- 
ary 31,  1938,  as  provided  in  Section  8-B  of  the  Act.  Therefore,  there  will 
be  three  years  preceding  the  computation  date  of  July  1,  1941,  during 
which  one  may  have  been  an  employer  subject  to  the  Act. 

However,  benefits  under  the  Act  did  not  become  payable  until  Janu- 
ary 1, 1339,  as  provided  in  Section  4  of  the  Act. 

Section  1602   (A)    (i)   of  the  Internal  Revenue  Code,  as  amended, 

provides : 

"No  reduced  rate  of  contributions  to  a  pooled  fund  or  to  a  partially 
pooled  account  is  permitted  to  a  person  or  group  of  persons  for  an  indi- 
vidual in  his  <or  their)  employ,  except  on  the  basis  of  his  'or  their) 
experience  with  respect  to  unemployment  or  other  factors  having  a 
direct  relation  to  unemployment  risks  during  not  less  than  three  con- 
secutive years  immediately  preceding  the  computation  date  .  .  ." 

Thus  the  State  of  Florida,  operating  as  it  does  under  a  pooled  fund 
system,  must  have  three  years  experience  with  factors  directly  relating 
to  the  risk  of  employment  prior  to  the  computation  date  before  there 
can  be  a  reduction  in  contribution  rates.  Florida's  first  computation 
date  as  set  by  the  Act,  is  July  1,  1941. 

There  will  be  only  two  and  a  half  years  preceding  Florida's  first 
computation  date  of  July  1,   1941,  during  which  "benefits  were  payable 
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to  any  individual  In  his  (employers)  employ  who  became  unemployed 
and  eligible."  From  ttiis  it  necessarily  follows  that  while  the  proposed 
Experience  Rating  System  may  become  effective  on  January  1,  1942 
still  no  reduction  can  be  had  thereunder  in  any  contribution  rate  as  of 
January  I,  1942,  because  there  will  be  no  prior  three  year  period  as 
prescribed  by  the  Act. 

It  is  my  opinion  that  there  can  be,  however,  a  reduction  in  the  con- 
tribution rate  of  an  employer  in  this  State,  beginning  January  1,  1943, 
under  the  present  wording  of  the  Act  if  the  following  conditions  are  met: 

(1)  If  the  employer  throughout  the  three  years  preceding  the  com- 
putation date  of  Jvly  J,  1942,  was  an  employer  subject  to  the  Act  and 
benefits  were  payable  to  any  individual  in  his  employ  who  became  un- 
employed and  eligible;  and 

(2)  If  as  of  the  computation  date  of  July  1,  1942,  the  total  of  his 
contributions  paid  on  his  own  behalf  for  any  past  periods  exceeded  the 
total  benefits  charged  to  his  account  for  all  such  periods;  and 

(3)  If  the  total  assets  of  the  fund  as  of  the  computation  date  of 
July  1,  1942,  excluding  contributions  due  but  not  then  paid,  exceeded 
the  total  benefits  paid  from  the  fund  within  the  period  of  twelve  con- 
secutive months  preceding  July  1,  1942. 

Now  it  may  be  that  you  have  not  been  charging  benefits  to  the  ac- 
count of  individual  employers.  However,  the  records  in  your  office  will 
undoubtedly  show  all  contributions  made  by  liable  employers  since  the 
date  when  contributions  first  became  payable  under  the  Act.  You  Uke- 
wise  no  doubt  have  records  in  your  office  which,  when  analyzed,  will  show 
the  amount  of  unemployment  each  Uable  employer  has  had  dining  the 
time  benefits  have  been  payable  under  the  Act,  and  for  which  benefits 
have  been  paid. 

When  the  computation  date  of  July  1,  1942,  has  arrived  you  will 
have  one  and  one  half  years  of  contribution  and  benefit  experience  as 
reflected  by  the  individual  employer  accounts.  However,  you  must  base 
the  classification  upon  a  three  year  period  of  experience.  The  neces- 
sary information  for  the  remaining  one  and  one  half  years  of  the  pre- 
requisite three  year  period,  will  be  gleaned  from  an  analysis  of  the 
present  records  kept  in  your  office  prior  to  January  1,  1941,  which  un- 
doubtedly, as  I  have  said  before,  discloses  contributions  made  by  liable 
employers  as  well  as  the  amount  of  unemployment  each  liable  employer 
had  during  said  period  and  for  which  benefits  have  been  paid,  if  any. 

While  the  first  half  of  the  prescribed  three  year  period  will  not  be 
made  up  of  "recorded  experience",  still  during  said  period  the  employers 
have  had  "actual  experience",  which  is,  or  should  be,  ascertainable  from 
an  analysis  of  your  present  r«:ords  for  said  period  of  time  as  indi- 
cated above. 

By  way  of  a  summary,  it  is  my  opinion  that  the  Experience  Rating 
System  as  contemplated  by  Section  8-B  of  the  Florida  Unemployment 
Compensation  Law  may  become  effective  January  1,  1942,  but  that  no 
reduction  in  contribution  rates  thereunder  can  be  allowed  for  the  year 
1942. 

It  is  further  my  opinion  that  reduced  contribution  rates  can  be  al- 
lowed under  such  Experience  Rating  System  beginning  January  1,  1943, 
provided,  the  three  conditions  hereinbefore  enumerated  are  fully  met. 
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January  22.  1942.— 042-40. 

CONTRIBUTIONS— SUBJECTING  HOMESTEADS  TO  PAYMENT 

QUESTION:  Can  homesteads  of  Florida  employers  be  sold  to  saUafy 
unemployment  tax  liens  of  the  Florida  Industrial  Commission? 

To  Florida  IndastrUU  CommissUm: 

Section  8  of  the  Unemployment  Compensation  Law  requires  each 
«jiployer,  for  each  calendar  year  in  which  he  is  subject  to  the  Act,  to 
pay  contributions  with  respect  to  wages  paid  for  employment  occurring 
dm-lng  such  calendar  year,  and  Section  15,  subparagraph  C  of  the  Act, 
creates  a  lien  in  favor  of  the  Commission,  lor  such  contributions  upon 
all  the  property,  both  real  and  personal,  of  the  liable  em-plouer. 

The  unemployment  compensation  laws  of  the  various  states  are  quite 
simUar,  If  not  identical,  and  the  courts  of  last  resort  of  a  great  many  of 
the  states  have  had  occasion  to  pass  upon  the  nature  of  these  contribu- 
tions, and  have  unanimously  held  that  such  contributions  are  "excise 
taxes." 

The  Unemployment  Compensation  Law  provides  that  the  lien  for 
such  contributions  may  be  enforced  by  the  Commission  by  issuing  its 
warrant  therefor  directed  to  all  and  shigular  the  sheriffs  of  the  State 
of  Florida,  commanding  them  to  levy  upon  and  sell  any  real  or  personal 
property  of  the  Uable  employer  for  the  pajrment  of  the  amount  of  said 
contributions,  interest,  costs,  etc. 

This  method  of  enforcing  such  lien  is  the  same  as  that  provided  in 
Section  32,  Chapter  20956.  Laws  of  Florida,  1941,  with  reference  to  the 
collection  of  license  or  privilege  taxes.  It  is,  too,  the  usual  method  pre- 
scribed for  the  collection  of  excise  taxes  In  this  stat«,  and  for  the  most 
part  the  lien  for  such  excise  taxes  may  be  collected  by  resorting  to  any 
real  or  personal  property  belonging  to  the  person  liable  for  the  tax. 

Thus  it  seems  clear  that  the  Legislature  intended  that  excise  taxes, 
unemployment  compensation  contributions,  license  or  privilege  taxes. 
were  to  be  collectible  out  of  any  property  owned  by  tiie  person  respon- 
sible for  the  payment  thereof. 

However,  Article  IX,  Section  7  of  the  Constitution,  as  amended,  pro- 
vides that: 

"Every  person  who  has  the  legal  title  or  beneficial  title  In  equity, 
to  real  property  in  this  state  and  who  resides  thereon  and  in  good  faith 
makes  the  same  bis  or  her  permanent  home,  or  the  permanent  home 
of  another  or  others  legally  or  naturally  dependent  upon  said  person, 
shall  be  entitled  to  an  exemption  from  all  taxation,  except  for  assess- 
ments for  special  benefits,  up  to  the  assessed  valuation  of  five  thousand 
dollars  on  the  said  home  and  contiguous  real  property  as  defined  in 
Article  X,  Section  1  of  the  Constitution,  for  the  year  1939  and  there- 
after." 

And  Article  X,  Section  1  of  the  Constitution,  provides  that  home- 
steads as  defined  therein  "shall  be  exempt  from  forced  sale  under  process 
of  any  court," 

Nevertheless,  Article  X,  Section  1  of  the  Constitution,  furi;her  pro- 
vides that: 

"No  property  shall  be  exempt  from  sale  for  taxes  or  assessments." 
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Thus  we  find  that  homesteads  to  a  certain  valuation  are  exempt 
from  taxation  but  are  not  exempt  from  sale  for  taxes,  and  in  my  opinion 
this  is  a  clear  implication  that  all  property  Is  liable  for  taxes,  whether 
levied  on  that  particular  property  or  on  some  other  property.  This  is 
in  keeping  with  the  general  rule  that  exempting  property  from  the  burden 
of  taxation  does  not  have  the  effect  of  exempting  and  relieving  it  from 
liability  tor  taxes  due  the  sovereign. 

A  very  thorough  discussion  of  this  principle  of  law  was  rendered 
by  my  predecessor,  the  Honorable  George  Couper  Gibbs,  in  an  opinion 
dated  August  7,  1940,  to  the  Beverage  Department,  in  which  opinion  I 
fully  concur. 

It  is  therefore,  my  opinion  that  the  homestead  of  a  person  liable 
for  the  payment  of  contributions  to  the  Industrial  Commission  under 
the  Unemployment  Compensation  Law,  may  be  subjected  to  the  lien  of 
the  Commission  for  sucli  contributions  and  sold  for  the  amount  thereof. 

In  the  opinion  here  given,  I  reserve  any  legal  interpretation  con- 
cerning the  method  prescribed  by  the  statute  lor  the  collection  of  the 
contribution  by  the  employer  imposed  under  the  Unemployment  Com- 
pensation Law. 


UNEMPLOTMENT  COMPENSATION  LAW 

February  12,  1942.— 042-90. 

DISSOLVED    CORPORATIONS— CLAIM  FOR   CONTRIBUTIONS 

QUESTION;  Facts:  John  Doe  owned  and  controlled  practically 
all  of  the  stock  of  the  "S"  Corporation.  The  ''S"  Corporation  was  dis- 
solved by  proclamation  of  the  Governor  in  September  of  1936  but  John 
Doe  as  President  of  the  corporation  continued  to  operate  in  a  corporate 
capacity  and  upon  the  effective  date  of  the  Florida  Unemployment  Com- 
pensation Law  made  reports  in  the  name  of  the  corporation,  which 
reports  were  signed  by  him  as  President.  These  reports  were  continu- 
ously filed  in  such  manner  imtil  the  "S"  Corporation  became  financially 
involved  and  in  a  proceeding  in  the  Circuit  Court  a  receiver  was  ap- 
pointed for  the  alleged  corporation.  The  Receiver  thereafter  made  con- 
tribution reports  on  behalf  of  the  business  done  by  the  "S"  Corporation. 

Pending  liquidation  of  the  business  in  Receivership,  John  Doe  died 
in  May  of  1941.  The  business  was  liquidated  by  sale  for  the  sum  of 
$1,500.00  and  the  assumption  on  the  part  of  the  purcliasers  of  certain 
stated  obligations  of  the  business — one  of  which  was  taxes  generally. 
The  account  in  the  name  of  the  "S"  Corporation  amounts  to  approxi- 
mately $1,100.00.  No  amounts  were  paid  by  the  corporation  or  by  John 
Doe  individually  or  by  the  Receiver.  Upon  the  discharge  of  the  Receiver 
by  order  of  the  Circuit  Court  the  $1,500  received  in  liquidation  was  paid 
by  the  Receiver  to  the  personal  representative  of  the  estate  of  John  Doe. 

Within  8  months  of  the  first  publication  of  notice  to  creditor  in  the 
estate  of  John  Doe,  claim  was  filed  by  the  Commission  for  the  amount 
of  said  taxes,  in  which  claim  it  was  alleged  that  the  taxes  were  a  personal 
obligation  of  the  said  John  Doe,  but  if  the  Court  should  construe  them 
to  be  an  obligation  of  a  de  facto  corporation  then  the  Commission  as  a 
creditor  of  the  corporation  was  entitled  to  the  payment  of  these  taxes 
before  distribution  of  the  corporate  assets  to  the  stockholders — in  this 
case  the  estate  of  John  Doe.  To  this  claim  the  administrator  filed  ob- 
jections asserting  the  Receivership,  limitations  and  laches. 
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No  warrant  was  issued  by  the  Commission  on  said  account  to  the  date 
of  the  filing  of  proof  of  claim. 

(1)  Is  the  obligation  for  the  payment  of  the  taxes  the  obligation 
of  a  de  facto  corporation,  or  Is  It  the  personal  obligation  of  John  Doe, 
subject  to  claim  against  the  estate? 

<2)  Upon  a  patently  frivolous  objection  being  nied.  does  the  Counvy 
Judge  have  jurisdiction  to  overrule  the  same  and  order  payment  of  a 
claim? 

(3)  Would  the  issuance  of  a  tax  warrant  be  considered  as  "pro- 
ceedings" within  the  purview  of  the  Probate  Act? 

<4)  Does  the  Commission  have  a  lien  for  contributions  before  the 
issuance  and  recording  of  warrant,  subject  to  the  acquisition  of  rights 
by  third  parties  prior  to  the  recording  of  the  Hen? 

f5)  If  the  Commission  Is  deemed  to  have  a  ISen  subject  to  Inter- 
vening third  party  rights  before  recording,  Is  such  Hen  exempt  from  the 
prohibition  against  levy  upon  the  assets  in  the  hands  of  the  personal 
representative? 

f6)  Where  the  Probate  Act  makes  no  provisions  for  the  payment 
of  taxes  in  the  order  in  which  claims  shall  be  allowed  and  paid,  what  is 
the  priority  of  the  Commission  under  Section  15  E  of  the  law? 

To  Florida  Industrial  Covimission: 

(1)  It  Is  my  opinion  that  this  question  ts  answered  by  my  former 
opinion  rendered  to  you  under  date  of  November  19.  1941,  <  041 -656 1. 
when  considered  in  the  light  of  the  explanatory  part  of  your  letter  pre- 
ceding the  statement  of  questions  presented  for  opinion.  Thus,  the 
unpaid  contributions  you  refer  to  in  your  letter  would,  in  my  opinion, 
be  a  proper  basis  for  claim  on  behalf  of  the  Commission  against  the 
estate  in  question.  The  former  opinion  referred  to.  together  with  the 
decision  of  the  Supreme  Court  in  the  case  of  Central  Farmers  Trust 
Company  vs.  Plnkham.  146  So.  5S3,  I  think  supports  this  view.  However, 
this  opinion  does  not  purport  to  pass  upon  whether  or  not  the  Commis- 
sion has  prejudiced  its  rights  by  reason  of  its  failure  to  attempt  a  col- 
'prtir^n  of  the  ccntributions  pending  the  Receivership  mentioned  In  your 
letter. 

(2)  The  County  Judge  has  no  authority  to  adjudicate  contested 
claims  in  probate. 

(3)  The  Issuance  of  a  tax  warrant  under  your  statute  Is  not  such 
a  "proceeding"  as  is  contemplated  by  the  Probate  Act  for  proving  con- 
tested claims.  In  my  opinion  an  appropriate  court  action  Is  the  type  of 
proceeding  contemplated. 

(4)  Lien  of  the  Conmalsslon  for  contributions  is  not  effective  until 
the  warrant  therefor  has  been  issued  and  recorded  as  provided  by  the 
Act.    In  this  connection,  see  Lovett  vs.  Lee,  193  So.  538. 

(5>  The  lien  of  the  Commission  for  contributions  Is  not  exempt 
from  the  prohibition  against  le\'y  upon  the  assets  in  the  hands  of  the 
personal  representative.  In  my  opinion,  the  liens  so  exempted  are  liens 
upon  specific  property. 

(6)  Your  Act  was  passed  by  the  Legislature  after  the  enactment 
of  the  Probate  Act,  and  the  Legislature  must  be  presumed  to  have  had 
full  knowledge  of  the  provisions  of  the  Probate  Act  at  that  time.  There- 
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fore,  it  is  my  opinion,  constniing  the  two  Acts  together,  that  irrespective 
of  the  provisions  of  the  Probate  Act,  the  Commission  is  entitled  to  have 
its  claim  for  contributions  paid  in  lull  prior  to  all  other  claims  except 
claims  for  wages  as  provided  in  Section  15  E  of  your  Act. 

UNEMPLOYMENT  COMPENSATION  LAW 

May  2,  1942.— 042-216. 

DISSOLVED   CORPORATrONS— UABILITY  FOR    CONTRIBUTIONS 

QUESTION:  John  Doe  Company,  Inc.,  a  Florida  corporation  was 
dissolved  by  proclamation  of  the  Governor.  John  Doe  was  president 
and  treasurer  of  the  corporation  but  was  not  a  director.  His  wife,  Mrs. 
John  Doe,  was  a  director  and  the  owner  of  98%  of  the  corporate  stock. 
This  company  continued  to  operate  as  a  corporation  with  no  apparent 
change  in  its  mode  of  operation. 

(1)  Under  the  above  facts  and  circumstances,  was  John  Doe  an 
employee  of  the  Board  of  Directors  as  trustees  who  are  personally  re- 
sponsible for  the  payment  of  the  tax,  or  was  he  an  employee  of  his  wife 
so  as  to  bring  his  services  within  the  exemption  provided  for  in  Section 
3  E  VLt  (e)  of  the  Florida  Unemployment  Compensation  Law,  which 
provides  as  follows:  "The  term  employment  shall  not  include  services 
performed  by  an  individual  in  the  employ  of  his  son,  daughter,  or  spouse, 
and  services  performed  by  a  child  under  the  age  of  21  in  the  employ  of 
his  father  or  mother." 

f2)  Where  two  directors  are  practically  mactive  and  hold  only 
qualifying  shares  in  the  corporation,  or  no  shares,  do  they  become  per- 
sonally responsible  for  the  payment  of  the  tax  or  is  this  the  sole  respon- 
sibility of  the  owner  of  practically  all  the  stock  who  is  a  director? 

(3)  Is  there  a  resulting  trust  vesting  title  in  the  business  In  the 
stockholders  so  as  to  constitute  them  the  employers  solely  responsible 
for  the  payment  of  the  tax? 

To  Florida  Industrial  Commission ; 

(1)  It  is  my  opinion  that  John  Doe  was  an  employee  of  the  Board 
of  Directors  acting  as  trustees  of  the  dissolved  corporation,  and  was  not 
an  employee  of  his  wife  so  as  to  bring  his  services  within  the  exemption 
provided  for  In  the  above  quoted  provision  of  the  law.  His  wife  in  this 
Instance  Is  acting  as  a  trustee  and  not  as  an  individual. 

(2>  It  is  my  opinion  that  it  makes  no  difference  how  many  shares 
of  stock  the  directors  hold  in  the  corporation.  A  director  holding  one 
share  is  just  as  much  a  director  as  one  who  holds  one  hundred  shares, 
and  the  legal  responsibilities  of  the  two.  In  my  opinion,  are  the  same. 

(3)  Having  already  said  that  the  directors  acting  as  trustees  are 
responsible  for  the  payment  of  the  tax,  I  am  of  the  opinion  that  the 
situation  you  refer  to  does  not  creat  a  resulting  trust  vesting  title  in 
the  business  In  the  stockholders  so  as  to  constitute  them  the  employers 
solely  responsible  for  the  payment  of  the  tax. 

CNEMPLOTMENT  COMPENSATION  LAW 

November  19,  1941. — 041-656. 

DISSOLVED    CORPORATIONS — IBUSTEES — LIABILITY 
FOR    CONTRIBUTIONS 

QUESTION:  Cl>  Where  a  corporation  has  been  dissolved  by  proc- 
lamation of  the  Governor  for  failure  to  pay  its  capital  stock  tax,  but 
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nevertheless  has  continued  to  operate  as  a  corporation,  Irrespective  of 
its  dissolution  and  not  merely  for  the  purpose  of  winding  up  Its  affairs. 

against  whom  should  the  Florida  Industrial  Commission  proceed  to  en- 
force liability  for  contributions  incurred  prior  to  the  dissolution,  subse- 
quent to  the  dissolution  and  prior  to  and  subsequent  to  the  dissolution 
of  the  corporation? 

(2)  "A"  corporation  has  never  filed  reports  with  the  Secretary  of 
State,  but  has  held  stockholders'  meetings  and  elected  other  directors 
than  those  shown  to  the  original  charter.  Which  directors  become  trus- 
tees upon  dissolution  of  the  corporation— those  set  forth  in  the  charter 
or  last  report,  or  those  elected  by  the  stockholders? 

To  Florida  Industrial  Commission: 

(1)  The  corporation  capital  stock  tax  law  of  this  state  provides 
that  corporations  which  have  failed  for  a  period  of  three  years  to  file 
reports  and /or  pay  the  required  capital  stock  tax,  shall  be  classed  as  in- 
active and  subject  to  be  dissolved,  and  that  the  Secretary  of  State  shall 
make  up  a  list  of  all  such  corporations  on  the  first  day  of  January  of 
each  year,  and  shall  give  notice  by  publication  that  a  proclamation 
dissolving  or  canceling  the  permit  of  such  corporation  will  be  issued 
three  months  after  the  date  of  such  notice.  The  Secretary  of  State  is 
required  to  prepare  a  list  of  such  delinquent  corporations  contained  in 
the  published  notices,  and  certify  such  list  to  the  Governor,  who  shall 
Issue  a  proclamation  dissolving  such  delinquent  corporations. 

Where  a  corporation  has  been  dissolved  imder  the  foregoing  pro- 
cedure, the  directors  thereof  are  by  statute  made  trustees  for  any  prop- 
erty ttiat  may  be  owned  by  such  corporation,  and  they  are  required  to 
handle  and  dispose  of  the  same  for  the  benefit  of  the  stockholders,  but 
the  corporation  as  such,  after  being  dissolved,  has  no  further  corporate 
rights  and  Is  not  authorized  to  transact  any  bustoess  as  a  corporation. 

Where  a  corporation,  during  its  corporate  existence  and  before  Its 
dissolution,  has  incurred  obligations  for  contributions  under  the  Florida 
Unemployment  Compensation  Law,  the  property  of  the  corporation  com- 
ing into  the  hands  of  the  directors  thereof  as  trustees,  Is  In  my  opinion 
liable  for  such  contributions,  and  the  Industrial  Commission  may,  for 
the  purpose  of  enforcing  such  Uabiilty.  proceed  against  the  trustees  in 
their  representative  capacity. 

Where  a  corporation  has  been  dissolved  by  proclamation  of  the 
Governor  for  failure  to  pay  its  capital  stock  tax.  but  continues  thereafter 
to  operate  as  a  corporation,  and  after  such  dissolution  tocurs  liabihty 
for  contributions  under  the  Unemployment  Compensation  Law,  the  direc- 
tors of  such  corporation  having  upon  its  dissolution  become  trustees, 
such  trustees  are  in  my  opinion  personably  liable  for  such  contributions, 
because,  the  corporation  being  no  longer  existent,  and  without  power  of 
any  kind,  the  obligation  for  contributions  could  only  be  incurred  by 
said  trustees  through  contracts  for  employment  between  such  trustees 
and  their  employees.  If  the  emplojrment  out  of  which  grows  the  liability 
for  contributions  is  for  the  purpose  of  settling  the  affairs  of  the  corpor- 
ation, then,  m  my  opinion,  the  liability  of  the  trustees  for  such  contri- 
butions Is  limited  to  the  assets  of  the  former  corporation  in  the  hands  of 
such  trustees.  If,  on  the  other  hand,  the  obligation  for  such  contribu- 
tions grows  out -of  the  acts  of  the  trtistees  In  continutog  to  transact  and 
carry  on  business  as  a  corporate  entity,  then,  in  such  event,  the  liability 
of  the  trustees  is  a  personal  one  and  the  Industrial  Commission  may 
proceed  to  enforce  such  liability  against  the  trustees  individually. 
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Where  a  corporation  incurs  liability  for  contributions  before  its  dis- 
Bolution,  and  the  trustees  incur  liability  for  contributions  after  its  disso- 
lution, then,  in  my  opinion,  the  trustees  are  liable  for  the  first  contri- 
butions only  to  the  extent  of  the  assets  of  the  corporation  in  their  hands; 
whereas,  with  reference  to  the  subsequent  contributions,  the  trustees 
are  personally  liable,  and.  in  a  situation  of  this  kind,  the  Industrial  Com- 
mission, In  my  opinion,  should  bring  separate  proceedings  against  the 
trustees,  one  in  their  representative  capacity  for  the  former  contribu- 
tions, and  one  against  them  individually  for  the  subsequent  contributions. 

(2)  The  directors  last  elected  by  the  stockholders  and  holding 
office  at  the  time  of  the  dissolution  of  the  corporation  become  the  trus- 
tees for  the  purpose  of  winding  up  the  affairs  of  the  corporation. 

In  connection  with  the  dissolution  of  corporations  and  the  liability 
of  trustees  for  such  dissolved  corporations,  see  Trower  vs.  Stonebreaker- 
Zea  Live  Stock  Company,  17  Fed.  Suppl.  6S7,  and  cases  cited  therein. 


tn«EMPLOYMENT  COMPENSATION  LAW 

May  22,  1S4I.— 041-268. 

EMPLOYEES— ADMINISTRATIVE— ANNUAL  LEAVE 

QUESTION:  What  is  the  proper  construction  of  Section  2  (b)  of 
Regulation  Number  43  of  the  Florida  Industrial  Commission,  which  reaos 
as  follows: 

"lb)  A  permanent  employee  who  has  resigned,  or  who  has  been 
laid  off  or  dismissed,  shall  be  entitled  to  and  shall  receive  all  accrued 
leave  computed  on  the  same  basis  as  permanent  employees  remaining 
in  the  service,  except  that  an  employee  dismissed  as  provided  by  Section 
2  of  Article  XIV  of  Regulation  No.  6,  amended,  may,  within  the  discre- 
tion of  the  Florida  Industrial  Commission,  be  denied  all  or  any  part  of 
accrued  leave." 

To  Florida  Industrial  Commission: 

The  clear  intent  of  the  Commission  in  adopting  the  foregoing  regu- 
lation was  to  reserve  to  itself  the  discretion  of  denying  all  or  any  part 
of  accrued  leave  with  reference  to  a  permanent  employee  who  has  been 
dismissed. 

The  ixjwer  of  the  Commission  to  adopt  and  enforce  regulations  of 
this  character  is  foiuid  in  Section  12,  paragraph  D  of  Chapter  18402 
Acts  of  1937.  as  amended  by  Chapter  19637,  Acts  of  1939,  Laws  of  Florida! 
known  as  the  Florida  Unemployment  Compensation  Law,  which  para- 
graph of  said  Section  12  provides,  inter  alia: 

"The  Commission  shall  establish  and  enforce  fair  and  reasonable 
regulations  for  appointments,  promotions  and  demotions,  based  upon 
rating  of  efficiency  and  fitness  and  for  termination  for  cause." 

The  regulation  in  question  is  concerned  exclusively  with  permanent 
employees  who  have  resigned  or  who  have  been  laid  off  or  dismissed 
The  confusing  part  of  the  regulation  is  contained  in  the  reservation  of 
discretion.  This  portion  refers  to  "an  employee  dismissed  as  provided 
by  Section  2  of  Article  XIV  of  Regulations  Number  6.  amended." 

Since  there  is  no  Section  2  of  Article  XIV  of  Regulation  Number  6, 
amended,  and  since  Article  XIV  of  Regulation  Number  6,  amended  con- 
tains only  the  following: 


BIENNIAL  REPORT  OP  THE  ATTORNEY  QENERMi  691 


LABOR — Unemploytnent  Compensation  Law 

"The  Commission  shaU  adopt  regulations  covering  attendance,  vaca- 
tion, sick  leave,  and  other  types  of  leave.  SucH  regtilations  shaU  be 
uniformly  applicable,  insofar  as  possible,  to  the  Commission." 

It  is  apparent  that  the  reference  to  Section  2  of  Article  XTV  of  Regu- 
lation Number  6,  amended,  is  a  mistake  or  typographical  error. 

Leaving  out  the  reference  to  Section  2,  Article  XIV.  the  intent  of 
the  Commission  remains  clear  and  susceptible  of  Immediate  ascertain- 
ment. The  regulations,  as  adopted  by  the  Commission,  appear  to  pro- 
vide only  one  method  for  dismissing  a  permanent  employee  and  that  is 
found  in  Section  2,  Article  xn  of  Regulation  Number  6,  amended.  The 
typographical  error  then  appears  to  have  been  committed  in  writing 
Roman  number  fourteen  for  the  Roman  number  twelve. 

The  Supreme  Court  of  Florida  has  held  that  laws  should  be  construed 
so  as  to  give  them  effect  and  so  as  to  carry  out  the  intent.  State  ex  rel 
Cooper  vs.  Coleman,  138  Pla.  520,  189  So.  691, 

Our  Supreme  Court  has  also  said  that  when  legislative  intention 
can  be  ascertained  with  reasonable  certainty,  words  may  be  altered  or 
supplied  in  statutes  so  as  to  give  them  effect  and  avoid  repugnancy  or 
Inconsistency  with  intention,  Hayworth  vs.  Chapman,  113  Pla.  681,  152 
So,  663, 

These  general  rules  of  construction  would  apply  to  rules  and  regu- 
lations of  an  administrative  board  in  the  same  manner  as  they  do  apply 
to  legislative  enactments.  Especially  is  this  true  when  the  Legislature  has 
specifically  authorized  the  administrative  board  to  adopt  rules  and  regu- 
lations. 

In  view  of  what  has  been  said,  it  is  my  opinion  that  the  Florida  In- 
dustrial Commission  may,  under  Section  2  'b)  of  Regulation  No,  43, 
within  its  discretion,  deny  a  permanent  employee  who  has  been  dismissed, 
all  or  any  part  of  accrued  leave. 

UNEMI'LOYMENT  COMFENSATION  LAW 

March  24,  1942.— 042-137, 

EMPLOYEES— ADMINSTRATIVE— RESIDENCE    REQUIREMENTS 

QUESTION r  Section  12  D  of  the  Florida  Unemployment  Compen- 
sation Law  provides  in  part  as  follows:  "No  person  shall  be  employed 
by  the  Commission,  nor  shall  the  Commission  authorize  the  payment 
of  any  compensation  to  any  person  employed  tmder  this  act  who  has 
not  been  a  resident  of  the  State  of  Florida  for  at  least  five  years  im- 
mediately preceding  his  employment."  In  this  connection  can  the  word 
"resident",  as  so  used,  be  construed  to  mean  domicile,  or  does  the  use 
of  such  word  require  actual  physical  residence  for  the  period  prescribed? 

To  Florida  IndustrM  Commission: 

It  is  said  that  the  term  "resident"  does  not  have  a  technical  mean- 
ing. In  some  statutes,  and  for  some  purposes,  it  means  one  thing  and 
in  other  statutes,  and  for  other  purposes,  it  means  another  thing.  The 
apparent  intent  of  the  quoted  provision  of  the  Unemployment  Compen- 
sation Law  is  to  give  preference  to  residents  of  the  State  of  Florida. 
Under  such  circumstances  it  is  generally  held  that  a  "resident  of  the 
state"  is  one  who  resides  in  the  state;  one  who  resides  permanently  or  for 
a  time  in  the  state  (in  this  instance,  for  a  period  of  five  years  immedi- 
ately preceding  the  employment).    A  resident  may  have  a  settled  abode 


592  BIENNIAL  BKPORT  OP  THE  ATTORNEY  GENEEIAL 


IiABOB — VnemiiloyTnent   CDmpensatlon   Law 

for  a  time,  to  be  determined  by  circumstances.  His  residence  may  be 
temxxirary,  for  temporary  purposes.  He  may  retain  his  citizenship  of 
one  state  and  still  be  subject  to  the  law  of  another  state  intended  to  pro- 
tect the  rights  of  residents  of  such  state.  However,  "resident  ...  for 
at  least  five  years  immediately  preceding  his  employment",  while  mean- 
ing continuous  residence  for  five  years,  Is  not  sj^nonymous  with  "im- 
movablUty"  nor  does  such  term  mean  that  the  prospective  employee 
must  actUEiUy  reside  each  day  during  the  prescribed  period  in  the  state 
in  order  to  be  eligible  for  employment,  since,  to  construe  the  statute  so 
as  to  preclude  a  temporary  departure  from  the  state,  by  persons  wtio 
actually  live  here,  would  Impute  a  harsh  and  unconscionable  intent  to 
the  Legislature. 

"Domicile"  is  not  the  same  as  "residence",  as  the  first  expression 
indicates  the  fixed  and  permanent  residence  to  which  one,  when  absent, 
has  the  intention  of  returning.  The  other  expression  merely  indicates 
the  place  of  dwelling,  whether  permanent  or  temporary. 

I  caU  your  attention  to  Section  1,  Chapter  16183,  Acts  of  1933.  which 
provides  as  follows: 

"Prom  and  after  the  passage  of  this  Act  all  persons  employed  to 
work  for  the  State  of  Florida  or  for  any  coiuity  of  the  State,  shall  be 
bona  fide  residents  of  the  State  for  two  years  next  prior  to  such  em- 
ployment, except  only  where  after  due  dit^ence  no  person  can  be  found 
in  the  State  possessing  the  required  qtuiUflcations  necessary  to  the  psa- 
ticular  employment." 

This  Quoted  provision  Is  similar  In  Intent  to  the  provision  of  the 

■Unemployment  Compensation  Law  now  under  discussion.  The  italicized 
portion  of  the  above  quotation  indicates,  it  seems  to  me.  that 
when  the  Legislature  used  the  phrase,  "bona  fide  resident  of  the  state  for 
two  years  next  prior  to  such  employment",  it  meant  a  resident  actually 
living  In  the  State  of  Florida  and  not  one  who  maintains  his  domicile 
here  but  is  a  resident  elsewhere. 

Tlaerefore,  the  word  "resident",  as  used  in  the  quoted  portion  of  the 
Florida  Unemployment  Compensation  Law,  cannot  be  construed  to  mean 
"domicile"  but  means  one  who  has  actually  lived  in  the  State  of  Florida 
for  the  prescribed  period  of  time,  permitting  of  course,  temporary  ab- 
sences from  the  state  as  Indicated  above. 


UNEMPLOYMENT  COMPENSA1?ION  LAW 

September  4,  1941. — 041-500. 

EMPLOYING  UNIT — TERMINATION  OP  COVERAGE — TIME 
FOR  MAKING    APPLICATION 

QUESTION:  Is  the  provision  contained  in  Section  9-B  of  the  Florida 
Unemployment  Compensation  Law,  as  to  the  time  an  employing  imit  must 
file  application  for  termination  of  coverage  mandatory  or  merely  direc- 
tory? 

To  Florida  Industrial  Commission: 

Section  9-B  of  the  Florida  Unemployment  Compensation  Law,  being 
Chapter  18,402,  Acts  of  1937,  as  amended  by  Chapter  19,637  Acts  of  1939, 
reads  in  part  as  follows: 

"B.  Except  as  otherwise  provided  in  subsection  C  of  this  section, 
Bji  employing  unit  shall  cease  to  be  an  employer  subject  to  this  Act  only 
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as  of  the  1st  day  of  January  of  any  calendar  year,  only  if  it  files  with 
the  Commission,  prior  to  the  6th  day  of  Januaty  of  such  year,  a  written 
application  for  termination  of  coverogs  .  .  ." 

As  an  illustration,  you  give  the  foUowing  example: 

"Employer  'A'  submits  an  application  for  termination  of  coverage 
Eubseguent  to  January  5  of  a  calendar  year.  It  is  assumed  that  had  the 
application  been  submitted  prior  to  January  5  of  such  calendar  year  he 
would  be  entitled  to  termination  of  coverage  as  of  January  1  of  such 
year." 

With  respect  to  such  employer,  it  la  my  opinion  that  the  require- 
ment is  mandatory  and  that  the  Commission  would  have  no  authority  to 
terminate  the  employer's  coverage  unl^s  he  had  made  proper  application 
prior  to  January  5  or  had  previous  to  said  date  protested  his  liability 
and  had  thereafter,  subsequent  to  January  5.  filed  formal  application  for 
such  termination  of  coverage. 

Tou  lllcewise  give  the  following  exjunple: 

"Employer  'A'  protests  his  Uabllity  for  the  payment  of  contributions 
prior  to  January  5  of  a  calendar  year,  but  does  not  specifically  request 
termination  of  coverage  in  writing;  although  correspondence  from  him 
indicates  his  desire  to  be  relieved  of  liability.  He  presents  formal  written 
application  for  termination  of  coverage  subsequent  to  January  5." 

With  respect  to  this  employer,  it  is  my  opinion  that  his  protest  is 
sufficient  to  place  the  Commission  on  notice  that  said  employer  Is  no 
longer  liable,  and  that  the  Commission  may  grant  termination  of  cov- 
erage to  this  employer  If  he  later  files  his  formal  application  therefor. 

You  likewise  Inquire  if  under  the  amendment  of  1941  an  employer 
desires  termination  of  coverage  and  requests  same  prior  to  January  of 
a  calendar  year,  may  the  Commission  approve  such  termination  effective 
as  of  January  i  next  succeediBg  such  request,  or  Is  the  employer  re- 
quired to  submit  his  application  for  termination  of  coverage  during 
January  of  a  calendar  year  in  order  to  obtain  approval  of  his  application 
effective  as  of  January  l  of  such  year. 

Section  9-B  of  the  Act  as  amended  by  Chapter  20,685,  Acts  of  1941, 
in  part  reads  as  follows: 

"B.  Except  as  otherwise  provided  in  sub-section  C  of  this  section, 
an  employing  unit  shall  cease  to  be  an  employer  subject  to  this  Act  only 
as  of  the  1st  day  of  January  of  any  calendEir  year,  only  if  it  flies  with 
the  Commission,  during  January  of  such  year,  a  written  application  for 
termination  of  coverage,  ..." 

It  will  be  noted  that  the  primary  difference  between  the  requirement 
under  the  1941  amendment  and  the  requirement  under  the  former  Acts 
is  that  the  application  for  termination  of  coverage  under  the  former 
Acts  must  have  been  filed  prior  to  the  fifth  day  of  January,  whereas 
the  1941  Act  provides  that  the  application  must  be  filed  during  January 
of  such  year. 

It  is  my  opinion  that  the  Leglslatiire  Intended  to  extend  the  time 
within  which  such  applications  might  be  filed,  and  did  not  intend  to 
hmlt  the  time  within  which  such  applications  could  be  filed  to  the  month 
of  January.  In  other  words,  it  is  my  opinion  that  any  such  application 
for  termination  of  coverage  filed  during  January,  or  filed  with  the  Com- 
mission prior  to  January,  may  properly  be  considered  by  the  Commission 
as  having  been  filed  within  the  time  required  by  the  Act  and  granted  or 
denied  as  the  circumstances  require. 
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February  7.  1941. — 041-32, 

INDUSTRIAL  COMMISSION— APPOINTMENT  OF  PERSONS  TO  SIGN 
REQUISITIONS    ON  UNITED   STATES   TREASURY 

QUESTION:  Regulation  No.  45  adopted  November  13,  1940,  by  the 
Florida  Industrial  Commission  authorized  Parks  Glover  and  Fred  B. 
Bradshaw  to  sign  requisitions  withdrawing  funds  from  the  State  of 
Florida  trust  fund  in  the  United  States  Treasury.  Is  the  aforesaid  author- 
isation in  accordance  with  the  unemployment  compensation  law  and 
other  laws  of  the  State  of  Florida? 

To  Florida  Industrial  Commission: 

The  records  in  the  office  of  Secretary  of  State  of  Florida  show  that 
Mr,  Parks  Glover  was  duly  appointed  as  the  Chairman  of  the  Florida 
Industrial  Commission  on  November  8,  1940,  and  commissioned  on  No- 
vember 12,  1940.  His  authority  as  Chairman  of  said  Commission  began 
on  the  date  of  his  commission. 

The  records  in  the  office  of  the  Secretary  of  State  likewise  show 
that  Mr,  Parks  Glover  tendered  his  resignation  on  January  10,  1941,  as 
Chairman  of  said  Commission  and  that  his  resignation  was  duly  accepted 
en  January  30.  1941.  by  the  Honorable   Spessard  L.  HoUand,   Governor. 

It  is  my  opinion  that  Mr.  Parks  Glover  was  the  duly  appointed, 
qualified  and  commissioned  Chairman  of  the  Florida  Industrial  Com- 
mission between  the  dates  November  12,  1940,  and  January  30,  1941,  and 
tliat  his  appointment  as  such  fully  met  the  requirements  of  Florida  law. 

Section  10  C,  Chapter  18402,  Laws  of  Florida.  Acts  of  1937  (Unem- 
ployment Compensation  Act) ,  as  amended  by  Section  6,  Chapter  19637, 
Laws  of  Florida,  Acts  of  1939,  reads  in  part  as  follows: 

"Monies  shall  be  requisitioned  from  this  State's  account  in  the  un- 
employment trust  fund  solely  for  the  payment  of  benefits  and  in  accord- 
ance with  regulations  prescribed  by  the  Commission.  The  Commission, 
through  the  Treasurer,  shall  from  time  to  time  requisition  from  the 
unemployment  trust  fund  such  amounts  not  exceeding  the  amounts 
standing  to  this  State's  account  therein,  as  it  deems  necessary  for  the 
payment  of  benefits  for  a  reasonable  future  period." 

Section  12  B  of  the  same  Act  reads  in  part  as  follows: 

"Regulations  may  be  adopted,  amended  or  rescinded  by  the  Com- 
mission and  shall  become  effective  in  the  manner  and  at  the  time  pre- 
scribed by  the  Commission." 

From  the  above  quoted  provisions  of  the  Act  it  appears  that  a  regula- 
tion is  the  proper  method  by  which  the  Commission  may  delegate  its 
power  to  requisition  funds. 

Regulation  No.  33  of  the  Florida  Industrial  Commission  referred  to 
by  you  in  your  communication  to  me  dated  January  21,  authorized  Harold 
C.  Wall  and  Fred  B.  Bradshaw  to  sign  such  requisitions  withdrawing 
funds  from  the  State  of  Florida  trust  fund  in  the  United  States  Treasury. 

It  is  my  opinion  that  regulation  No.  33  was  duly  rescinded  by  the 
adoption  of  regulation  No.  45  and  that  Mr.  Parks  Glover  and  Mr.  Fred  B. 
Bradshaw  were,  from  November  13,  1940,  to  and  including  January  30, 
1941,  legally  authorized  to  sign  requisitions  drawn  on  the  Secretary  of 
the  Treasury  of  the  United  States  for  such  amounts  not  exceeding  the 
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amount  standing  to  this  State's  account  therein,  as  the  Comml^ion 
deemed  necessary  from  time  to  time  during  said  period  for  the  pay- 
ment C7f  benefits  for  reasonable  future  period  and  that  the  Secretary  of 
the  United  States  Treasury  should  honor  such  requisitions  when  signed 
by  either  Mr.  Parks  Glover  or  Mr.  Fred  B.  Bradshaw  between  the  dates 
November  13,  1940,  and  January  30,  1941. 


UNEMPLOYMENT  COMPENSATION  LAW 

October  17,  1942.— 042-498. 

INDUSTRIAL  COMMISSION — ESTOPPED  TO  COLLECT  TAXES 

UNDER    CERTAIN    CIRCUMSTANCES 

QUESTION:  An  insurance  company,  operating  and  doing  business 
in  the  State  of  Florida,  on  August  27,  1937,  informed  the  Industrial 
Commission  in  a  letter  directed  to  the  Chairman  that  it  Intended  to 
claim  exemption  under  Section  3-E-VI  (e)  of  the  Florida  Unemployment 
Comper^ation  Iaw. 

"On  September  l.  1937,  the  Director  of  Unemployment  Compensa- 
tion Division,  in  a  letter  addressed  to  the  Insurance  company.  Informed 
it  that  membership  in  a  Ftederal  Home  Loan  Bank  exempts  an  insurance 
company  under  Section  3-E-VI  *e)  of  the  Florida  Unemployment  Com- 
pensation Law  and  evidence  of  such  membership  was  requested. 

"Evidence  of  such  membership  as  of  August  9.  1937.  was  presented  to 
the  satisfaction  of  the  Commission  and  under  date  of  October  7,  1937.  the 
insurance  company  was  informed  that  it  would  be  held  responsiijle  for 
the  taxes  for  periods  up  to  the  date  of  its  membership  in  the  Federal 
Home  Loan  Bank,  but  would  thereafter  be  exempt.  Under  date  of  Janu- 
ary 3,  1938,  return  was  made  by  said  insurance  company  together  with 
payment  of  taxes  due,  with  the  statement  that  it  was  a  final  return.  No 
demand  was  subsequently  made  of  such  company  for  the  payment  of  any 
contributions  which  may  have  been  due  upon  the  basis  that  the  ruling 
made  was  clearly  erroneous. 

"Subsequently  a  claim  was  filed  on  January  16.  1941,  by  a  former 
salesman  and  collector  of  this  insurance  company  for  benefits  based  upon 
wages  earned  by  him  during  the  period  in  which  the  company  was,  by 
administrative  ruling,  held  exempt  because  of  its  membership  in  the 
Federal  Home  Loan  Bank.  The  Appeals  Referee  in  deciding  the  Issues 
held  that  the  ruling  was  erroneous  and  that  the  claimant  had  earned 
wages  in  covered  employment. 

"...  This  decision  of  the  Appeals  Referee  was  upheld  by  the  Board 
of  Review  and  the  matter  was  by  the  insurance  company  appealed  to  the 
Circuit  Court.  "Hie  decision  of  the  Board  of  Review  was  by  Uie  Circuit 
Court  reversed  upon  several  grounds  .  .  . 

"The  judgment  of  the  Circuit  Cotirt  is  not  before  the  Supreme  Court 

on  appeal  ..." 

In  connection  with  the  foregoing  facts: 

• 

In  the  event  the  Supreme  Court  should  hold  that  the  Claimant  i5 
entitled  to  the  benefits  of  the  law  notwithstanding  the  erroneous  ruling 
of   the   Commission   under   the   circumstances   stated   above,    would   the. 
Florida  Industrial  Commission  have  estopped  itself  from  collecting  the 
taxes  retroactively? 
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To  Florida  Industrial  Commission: 

The  1941  Session  of  the  Legislature  amended  the  tTnemployraent 
Compensation  Law  by  enacting  Chapter  20685.  Section  3-E-VI  (e)  of 
the  old  law,  to  which  you  referred,  has  been  eliminated.  However,  Sec- 
tion 3-E-VII  (n)   has  been  included  In  the  new  law  and  provides  as 

follows: 

"VH.    The  term  'employment'  shall  include — 

(n)  Service  performed  by  an  individual  for  a  person  as  an  insur- 
ance agent  or  as  an  insurance  solicitor,  if  all  such  service  performed 
by  such  individual  for  such  person  is  performed  for  remuneration  solely 
by  way  of  commission," 

Thus  the  Legislature  by  said  amendment  recognized  and  approved  the 
construction  of  said  Unemployment  Compensation  Law  by  the  Commis- 
sion in  exempting  such  insurance  comipanles  from  the  provisions  of  said 
law. 

In  the  case  of  Landis  vs.  W.O.W.,  131  Fla,  867,  180  So.  33,  the  Supreme 

Court  of  Florida  said: 

"There  has  in  times  past  existed  some  confusion  in  the  law  as  to 
whether  or  not  the  doctrine  of  estoppel  could  be  raised  against  the  state, 
but  as  to  the  facts  shown  here,  there  seems  no  doubt  that  it  may  be  done." 

Therefore,  in  view  of  the  facts  set  out  in  your  request,  the  legislative 
amendment  of  1941  above  referred  to,  and  the  fact  that  estoppel  may  be 
raised  against  the  State  in  certain  instances,  it  is  my  opinion  that  the 
Commission  in  the  present  case  is  estopped  from  collecting  the  taxes 
mentioned  in  your  letter  retroactively  from  said  insurance  company,  at 
least  where  the  employees  are  paid  on  a  commission  basis. 


UNEMPLOYMENT  COMPENSATION  LAW 

June  2,  1941.-041-302. 

LEGISLATtVE  ADOPTION  OP  FUTURE  ADMINISTRATIVE 
INTERPRETATION 

QUESTION:   What  is  the  proper  construction  of  Section  3-E-Vl  (i)  ? 

To  Mr.  Patrick  H.  Hears,  Appeals  Referee.  Unemployment  Compensation 
Division,  Florida  Indiistrial  Commission: 

The  Section  referred  to  is  as  follows: 

"Provided,  tlmt  In  the  event  any  employer,  or  employment  is  ex- 
cluded from  the  operation  of  Title  IX  of  the  Federal  Social  Security 
Act,  or  amendments  thereto,  or  any  Federal  Statute,  or  any  ruling  of 
Federal  Social  Security  Board,  then  such  employer  or  employment  shall 
be,  by  virtue  of  such  fact,  excluded  from  the  operation  of  this  Act." 

The  immediate  question  appears  to  be  whether  or  not  the  above 
quotation  of  our  statute  contemplated  as  a  part  thereof  a  subsequent 
enactment  of  Federal  Congress,  effective  January  1,  1940,  to  the  effect 
that  the  term  "employment"  as  used  in  subsection  (o).  Chapter  9  of  the 
Internal  Revenue  Code  should  not  include  "service  performed  by  an  in- 
dividual for  a  person  as  an  insurance  agent  or  as  an  Insurance  solicitor, 
If  all  such  service  performed  by  such  individual  for  such  person  is  per- 
formed for  remuneration  solely  by  way  of  commission." 
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It  appears  that  th^e  is  no  objection  in  a  constitutional  sense  to  the 
enactment  of  s  State  law  embodying  In  the  same  words  any  test,  stan- 
dard, definition  or  rule  prescribed  by  Federal  law  or  adopted  under  its 
authority.    In  re  Opinion  of  the  Justices,  239  Mass.  606,  133  N.  E,  453. 

However,  imder  a  Constitution  In  which  the  legislative  power  is 
vested,  as  In  the  Constitution  of  Florida,  in  a  Le^tature  composed  of  a 
House  of  Representatives  and  a  Senate,  where  each  operates  as  a  check 
on  the  other,  it  would  be  an  unlawful  delegation  of  legislative  power  and 
ac  abdication  by  the  Representatives  of  the  people  of  their  power,  priv- 
ilege and  duty  to  enact  laws,  if  such  a  Legislature  should  attempt  to 
Incorporate,  by  reference,  Into  Its  own  enactments  future  enactments 
of  Congress  establishing  a  rule,  test  or  definition  of  "employment",  or 
some  other  situation  upon  which  the  State  Legislature  was  visiting  its 
legislative  attention. 

Your  pr^ent  situation  here  is  almost  identical  with  that  set  forth 
In  the  Maine  case  of  State  vs.  Intoxicating  liquors,  117  Atl.  58S.  In  that 
case  the  Court  we^  considering  a  State  statute  which  attempted  to  Incor- 
ix>rate  therein  any  definition  of  the  term  "intoxicating  Uquors"  based 
upon  the  presence  of  a  specified  percentage  of  alcohol,  then  or  there- 
after declared  by  Congressional  enactment,  or  by  decision  of  the  Supreme 
Court  of  the  United  States.  The  Maine  Court  held  in  that  case  that  since 
the  State  statute  was  adopted  January  8,  1919,  and  the  Congress  of  the 
United  States  subsequently  thereto,  on  October  28.  1919,  enacted  legis- 
lation defining  intoxicating  hquors,  the  subsequent  Congressional  en- 
actment did  not  become  a  part  of  the  State  statutes  enacted  prior  thereto 
because  to  so  hold  would  be  to  recognize  and  uphold  an  unlawful  dele- 
gation of  the  law-making  power. 

Our  own  Court  has  held  on  many  occasions  that  the  Legislature 
may  not  delegate  the  power  to  enact  a  law  or  to  declare  what  the  law 
shall  be,  or  to  exercise  an  imrestrlcted  discretion  in  applying  the  law. 
Bailejr  vs.  Van  Pelt,  78  Fla.  537,  82  So,  789,  State  vs.  FOwler,  94  Fla.  262, 
114  So.  43S,  Richardson  vs.  Baldwin.  124  Fla.  233.  168  So.  255. 

To  construe  Section  3-E-VI  (1)  of  the  Unemployment  Compensation 
Law  so  as  to  Include  therein  the  subsequent  enactments  of  the  National 
Congress  would  result  In  holding  it  unconstitutional  because  of  unlawful 
delegation  of  the  law-making  power. 

However,  it  is  a  rule  of  construction  that  a  statute  should  be  so 
construed  and  applied  as  to  make  it  vaUd  and  effective  if  the  language 
does  not  exclude  such  an  Interpretation,  state  vs.  Duval  County,  76 
Pla,  190,  79  So.  692,  State  vs.  Johns,  92  Fla.  187,  109  So.  228, 

It  is  my  opinion  that  Section  3-E-VI  {1),  supra,  can  tte  so  construed 
as  to  make  it  vaUd  and  effective. 

It  Is  my  further  opinion  that  this  Section  can  be  and  should  be  so 
construed  as  to  exclude  therefrom  only  employments  or  services  not  in- 
cluded within  the  operation  of  Title  IX  of  the  Federal  Social  Security 
Act,  or  amendments  thereto  which  were  in  effect  as  of  June  12,  1939.  the 
date  the  Florida  Unemployment  Compensation  Law  was  amended  by  the 
Legislature  to  contain  section  3-E-VI  (1)  In  its  present  form. 

UNEMPLOYMENT  COMPENSATION  LAW 

September  9,  1941.— 041-510. 

PROSECUTIONS— FALSE  STATEMENTS — EVIDENCE  AND 

PROCEDURE 

QUESTION:  Section  18  of  the  Florida  Unemployment  Compensa- 
tion Act  as  amended  provides  as  follows: 
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"PENALTIES.  A.  Whoever  makes  a  false  statement  or  represen- 
tation, taiowing  it  to  be  false,  or  knowingly  fails  to  disclose  a  material 
fact,  to  obtain  or  increase  any  benefit  or  other  payment  under  this  Act, 
either  for  himself  or  for  any  other  person,  shall  be  punished  by  a  fine  of 
not  Jess  than  $50.00  nor  more  than  $100  or  by  imprisonment  for  not 
longer  than  thirty  days,  or  by  both  such  fine  and  imprisonment." 

The  procedure  heretofore  set  up  for  the  enforcement  of  the  fore- 
going section  is  to  make  affidavit  showing  false  statements  on  the  part 
of  the  claimant  of  earnings  during  the  periods  for  which  he  claims  bene- 
fits and  showing  further  the  receipt  of  benefit  checks  in  the  illegal 
amounts.  It  has  been  the  practice  to  submit  in  evidence  photostatic 
copies  of  State  warrants  showing  the  receipt  of  moneys  by  the  claimant 
under  prosecution.  Is  the  introduction  of  photostatic  copies  of  such  State 
warrants  an  unnecessary  step  in  such  prosecution  in  view  of  the  fact  that 
the  crime  defined  in  said  section  is  solely  the  making  of  false  repre- 
sentations or  failure  to  disclose  a  material  fact  rather  than  the  receipt 
of  money  pursuant  thereto? 

To  Florida  Industrial  Commission: 

It  is  my  opinion  that  the  making  of  the  false  statement,  or  the  failure 
to  disclose  a  material  fact  with  knowledge  thereof,  is  in  fact  the  crime 
defined  by  the  foregoing  section,  and  since  this  is  so,  the  fact  that  the 
claimant  received  money  pursuant  thereto  would  probably  be  immaterial 
insofar  as  prosecution  under  said  section  is  concerned.  However,  it  is 
my  opinion  that  the  introduction  of  photostatic  copies  of  State  warrants 
received  and  cashed  by  the  claimant  pursuant  to  the  false  statements 
for  which  he  is  being  prosecuted,  constitutes  very  damaging  evidence 
concerning  the  claimant's  Intent,  In  view  of  the  fact  that  every  man 
is  presumed  to  intend  the  natural  consequences  of  his  acts,  when  he  is 
confronted  with  photostatic  copies  of  State  warrants  showing  the  receipt 
of  moneys  pursuant  to  the  false  statements  for  which  he  is  being  prose- 
cuted, it  becomes  very  difficult  for  him  then  to  deny  his  intent  in  the 
matter.  Therefore,  while  the  introduction  of  these  photostatic  copies 
may  be  unnecessary,  nevertheless  they  appear  to  me  to  be  advisable  and 
of  considerable  advantage  in  the  successful  prosecution  of  such  cases. 

UNEMPLOYMENT  COMPENSATION  LAW 

November  21,  1941, — 041-673. 

PROSECUTIONS— INDICTMENTS  AND  INFORMATION— TRIAL 

QUESTION:  <i)  The  representation  as  to  each  week's  earnings  of 
the  party  filing  a  claim  for  benefits  constitutes  a  single  act  and  each 
fraudulent  representation  is  a  distinct  offense.  Is  it  legally  possible  for 
the  prosecuting  attorney  to  incorporate  in  one  information  multiple 
counts  each  charging  a  separate  offense  under  Section  18  of  the  Un- 
employment Compensation  Law? 

12)  In  the  trial  of  the  case,  the  evidence  of  the  representation  is 
admissible  because  the  county  solicitor  has  as  witness  the  employee  of 
the  Florida  Industrial  Commission  to  whom  the  representation  was 
made  and  the  signed  statement  of  the  claimant  indorsed  by  the  employee 
of  the  Commission  showing  the  periods  covered  and  the  represented 
earnings.  In  order  to  prove  this  false,  it  is  incumbent  on  the  prosecu- 
ting attorney  to  prove  the  true  earnings  of  the  defendant  for  that  par- 
ticular period.  Iliese  defendants  are  not  regularly  employed  and  are 
paid  on  a  daily  or  hourly  basis.  The  time  they  spend  in  employment 
is  reported  by  the  timekeeper  and  the  pay  master  pays  off  accordingly 
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The  report  of  the  timekeeper  and  the  paymaster  ia  thereupon  submitted 
to  the  bookkeeper  who  enters  the  amounts  paid  in  the  permanent  records 
of  the  employer.  Because  of  the  expiration  of  time  in  the  discovery  of 
these  frauds,  it  is  at  times  impractical  and  at  times  impossible  to  locate 
the  timekeeper  or  the  paymaster,  and  the  proof  must  depend  solely 
upon  the  permanent  records  kept  by  the  employer.  The  law  and  the 
rules  and  regulations  of  the  Commission  require  that  these  records  be 
kept.  The  question  to  be  determined  is  whether  or  not  these  records 
are  hearsay  evidence  and  if  so  are  they  admissible  as  an  exception  to  the 
hearsay  rule? 

To  Florida  Industrial  Commission: 

(1)  Section  18  of  the  Unemployment  Compensation  Act  provides  as 
follows  r 

"Section  18.  PENALTIES.  A.  Whoever  makes  a  false  statement 
or  representation,  knowing  it  to  be  false,  or  knowingly  fails  to  disclose 
a  material  fact,  to  obtain  or  increase  any  benefit  or  other  payment  under 
this  Act,  either  for  himself  or  for  any  other  person,  shall  be  punished 
by  a  fine  of  not  less  than  $50.00  nor  more  than  $100  or  by  imprison- 
ment for  not  longer  than  thirty  days,  or  by  both  such  fine  and  im- 
prlsotmient." 

Section  7105,  Compiled  Greneral  Laws  of  Florida,  In  defining  felonies 

and  misdemeanors,  is  as  follows: 

"Any  crime  punishable  by  death,  or  imprisomnent  in  the  State  prison, 
is  a  felony,  and  no  other  crime  shall  be  so  considered.  Every  other 
offense  Is  a  misdemeanor." 

Section  7103,  compiled  General  Laws  of  Florida,  with  reference  to 
punishment  of  misdemeanors,  provides  that: 

"Whenever  punishment  by  Imprisonment  is  prescribed,  and  the  said 
imprisonment  is  not  expressly  directed  to  be  in  the  State  prison,  it  shall 
be  taken  and  held  to  be  Imprisonment  in  the  county  jaU,  .  .  ." 

The  offense  described  in  Section  18  of  the  Unemployment  Cumpen- 
sation  Law  Is,  therefore,  a  statutory  misdemeanor. 

Section  7126,  Compiled  General  Laws,  provides  that: 

"The  common  law  in  England  in  relation  to  crimes,  except  &o  far  as 

the  same  relates  to  the  modes  and  degrees  of  punishment,  shall  be  of  8 

full  force  in  this  state  where  there  is  no  existing  provision  by  statute  * 

on  the  subject."  >] 

Our   criminal   code   contains   no   specific  provision   prohibiting   the  | 

joinder  of  several  distinct  offenses  by  diSerent  counts  in  an  indictment 
or  information,  and  at  common  law  several  distinct  offenses,  where  they 
are  misdemeanors  in  grade,  may  be  thus  joined  by  different  counts  in 
the  same  indictment  or  information  if  they  are  of  the  same  nature 
and  require  similar  punishment,   and  the  state   will  not  be   compelled  {j| 

to  elect  between  them  but  may  have  a  judgment  upon  the  counts  sup- 
ported by  the  evidence.  In  the  absence  of  statute  or  decision  of  our 
Supreme  Court  to  the  contrary,  it  is  my  opinion  that  this  rule  is  ap- 
plicable in  this  state. 

Applying  the  alwve  common  law  rule  to  your  first  question,  it  is 
my  opinion  that  different  false  representations  condemned  by  Section 
18  of  the  Unemployment  Compensation  Law   may   lie  made  the  subject. 
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as  distinct  offenses,  of  different  counts  of  the  same  Indictment  or  in- 
formation. 

(2)  Where  book  entries  are  made  up  from  temporary  memoranda 
and  constitute  the  first  complete  and  permanent  records  of  the  busi- 
ness.  they  are  admissable  in  evidence  when  verifled  by  the  oath  of  the 
person  making  the  entry  that  they  are  correct  and  were  made  at  or 
near  the  time  of  the  transaction.  If  such  transactions  are  reeularly 
reported  to  the  bookkeeper,  and  from  such  reports  the  entry  Is  cor- 
rectly and  contemporaneously  made  by  such  bookkeeper,  they  may  be 
received  in  evidence,  In  my  opinion,  when  duly  verified  by  him. 

Section  4410,  Compiled  General  Laws,  provides  for  the  admissi- 
bility in  evidence  of  books  of  account,  and  the  foregoing  discussion 
appears  to  be  in  accord  with  the  decisions  of  our  Supreme  Court  con- 
struing that  statute. 

It  is,  therefore,  my  opinion  that  the  permanent  records  of  the  em- 
ployer are  admissable  In  evidence  to  show  the  wages  received  by  the 
accused  with  respect  to  which  the  false  representations  are  alleged  to 
have  been  made. 

UNEMPLOYMENT'  COMPENSATION  LAW 

August  20,  1942.— 042-408. 

WARRANT  PROCEEDINGS— THIRD  PARTY  CUilMa 

QUESTION:  In  a  warrant  proceeding  by  the  Florida  Industrial  Com- 
mission, under  Section  15-C  of  the  Unemployment  Compensation  Law 
(Section  443.15,  Florida  Statutes  1941),  a  third  party  claimant  flled  affi- 
davit and  bond  with  the  sheriff  as  provided  in  Section  55.39,  Florida 
Statutes  1941,  whereupon  the  sheriff  released  to  said  third  party  claimant 
the  property  upcn  which  he  had  levied  under  your  warrant.  Inasmuch  as 
Section  55.40,  Florida  Statutes  1941,  in  such  third  party  claim  proceed- 
ings requires  the  sheriff,  upon  the  fHing  of  said  affidavit  and  bond,  to 
desist  from  the  levy  and  return  the  execution  to  the  Court  from  whence 
it  issued,  wherein  at  the  next  term  of  said  court  a  jury  shall  be  sworn 
to  try  the  right  of  property;  and  inasmuch  as  the  sheriff  In  this  par- 
ticiitar  Instance  was  making  his  levy  under  a  tax  warrant  of  the  Indus- 
trial Commission  rather  than  under  an  execution  issued  by  some  court, 
what  court  shall  try  the  right  of  property? 

To  Mr.  Burnis  T.  Coleman,  General  Counsel,  Vnemployment 
Compensation  Division,  Florida  Industrial  ComTnissian, 
Tallahassee,  Fla.: 

A  third  party  claim  statute  is  in  derogation  of  the  common  law,  and 
must  be  strictly  followed  In  cases  where  it  is  applicable.  It  requires  the 
claimant  to  make  oath  that  the  property  levied  on  belongs  to  him,  and 
to  give  bond  with  security.  It  also  makes  it  the  duty  of  the  sheriff  to 
return  the  execution  to  the  next  term  of  the  court  whence  it  issued, 
together  with  the  affidavit  and  bond,  whereupon  a  jiury  at  the  next  term 
of  said  court  shall  try  the  right  of  property. 

The  return  of  the  execution,  affidavit  and  bond  Is  necessary  to  give 
the  court  Juridiction  in  such  cases  {Bet ton  vs.  Willis,  1  Fla.  230). 

In  the  present  case,  the  sheriff  was  not  making  a  levy  pursuant  to 
an  execution  Issued  by  a  court;  he  was  proceeding  under  a  warrant  issued 
by  the  Industrial  Commission  in  a  statutory  proceeding  for  the  collec- 
tion of  unemployment  contributions,  and  only  a  copy  of  the  warrant  Is 
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required  to  be  filed  In  the  office  of  the  Clerk  of  the  Circuit  Court. 
Neither  -the  Circuit  Court  nor  the  Clerk  thereof  has  any  affirmative 
acts  to  perform  in  order  to  lend  efficacy  to  such  warrant  or  the  levy 
made  pursuant  thereto,  PlUng  a  copy  thereof  with  the  Clerk  is  merely 
for  the  purpose  of  establishing  record  notice  for  the  Information  and 
guidance  of  subsequent  lienors.  It  is  true  that  your  statute  says  that 
the  sheriff,  after  recording  a  copy  with  the  Clerk,  shall  proceed  upon  the 
warrant  In  all  respects  with  like  effect  and  in  the  same  manner  pre- 
scribed by  law  in  respect  to  executions  issued  against  property  upon 
judgments  of  a  Circuit  Court,  but  this  does  not  have  the  effect  of  making 
the  Commission's  warrant  an  execution  of  the  Circuit  Court.  It  merely 
establishes  the  method  of  procedure  to  be  foUowed  by  the  sheriff  in  its 
executions  (See  Bucky  vs.  Willard  16  Fla.  330). 

The  statutory  claim  proceedings  permitted  a  stranger  whose  prop- 
erty is  levied  on  are  not  exclusive  but  merely  cumulative.  In  cases 
where  the  statutory  remedy  for  third  party  claimants  is  inapplicable. 
the  claimant  Is  necessarily  remitted  to  such  other  remedies  as  the  law 
affords. 

It  is,  therefore,  my  opinion  that  the  statutory  third  party  claim  pro- 
ceeding is  inapplicable  in  the  present  Instance  and  caimot  be  used  as  a 
remedy  for  trying  the  right  of  property  In  a  warrant  proceeding  by  the 
Commission,  and,  being  inapplicable,  the  sheriff  was  without  authority 
to  release  the  property  levied  upon  imder  yoiu-  warrant.  The  sheriff, 
therefore,  should  recover  the  property  from  the  claimant  and  proceed 
to  satisfy  your  warrant,  leaving  the  claimant  to  pursue  such  other 
remedy  as  the  law  affords. 

CHILD  LABOR 

July  15,  1942.— 042-353. 

BOAIU3  OP  PORBSTBY  AND  PARKS— EMPLOYMENT  OP  MINORS 

QUESTION:  Where  the  f^orida  Board  of  Forestry  and  Parks  is  un- 
able to  procure  the  necessary  employees  for  forest  fire  prevention  and 
suppression,  who  are  eighteen  years  of  age  or  more,  may  it  employ  minors 
for  such  purpose  who  are  under  eighteen  years  of  age? 

To  Hon.  H.  J.  Maisherger,  State  Forester: 

Under  our  Child  Labor  Law  (chapter  20,956,  acts  of  1941),  except  in 
certain  designated  employments  not  here  material,  no  minor  under  sixteen 
years  of  age  may  be  employed  in  any  gainful  occupation  during  that 
period  of  time  such  minor's  school  is  In  session,  and,  as  a  condition  pre- 
cedent to  employment  when  such  school  is  not  in  session,  the  employer 
Is  required  to  obtain,  from  the  coimty  superintendent  of  schools  of  the 
county  where  the  minor  resides,  an  employment  certificate  as  to  each 
minor.  Minors  under  ten  years  of  age  may  not  be  employed.  When 
minors  under  sixteen  years  of  age  are  employed  they  must  not  be  worked 
more  than  eight  hours  in  any  one  day  or  more  than  forty  hours  in  any 
one  week.  Minors  under  sixteen  years  of  age  must  not  be  worked  be- 
fore 6:30  o'clock  in  the  morning  or  after  8:00  o'clock  in  the  evening. 

No  minor  under  eighteen  years  of  age  may  be  employed  in  certain 
designated  hazardous  occupations  (enumerated  in  Section  12  of  ctispter 
20,995,  acts  of  1941),  which  includes  the  operation  of  motor  vehicles 
and  the  working  as  a  helper  thereon,  or  any  other  employment  haz- 
ardous or  injurious  to  the  life,  health,  safety  or  welfare  of  such  minor. 
The  State  Labor  Inspector  is  empowered  and  authorized  to  determine 
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what  employments,  other  than  those  designated  by  the  statutes,  are 
hazardous  or  injurious  to  minors.  Where  minors  sixteen  or  Seventeen 
years  of  age  are  employed  they  must  not  be  worked  before  6:00  o'clock 
in  the  morning  or  after  10:00  o'clock  in  the  evening,  or  more  than  five 
hours  without  an  interval  of  at  least  thirty  minutes,  which  must  be  a 
continuous  interval. 

I  am  of  the  opinion  that  the  above  mentioned  provision  relating 
to  the  operation  of  motor  vehicles  and  the  helper  thereon  does  not  apply 
to  employees  who  are  transported  by  motor  vehicle  but  have  nothing  to 
do  with  the  operation  of  that  vehicle.  It  is  my  understanding  that  em- 
ployees of  your  board,  who  are  engaged  in  fire  prevention  and  suppres- 
sion and  who  are  under  eighteen  years  of  age,  have  nothing  to  do  with 
the  operation  of  the  motor  vehicle  in  which  they  are  transported  to  and 
from  forest  fires. 

Although  the  work  of  preventing  and  suppressing  forest  flres  does 
not  affirmatively  appear  to  be  a  hazardous  or  injurious  occupation, 
under  the  statute,  such  fact  would  seem  to  be  for  ultimate  determina- 
tion by  the  State  Labor  Inspector,  Prom  a  practical  standpoint,  if  the 
Board  finds  it  necessary  to  employ  minors  imder  eighteen  years  of  age, 
the  labor  inspector  should  be  requested  to  determine  whether  or  not 
the  work  to  be  performed  by  the  minors  is  a  hazardous  or  injurious 
occupation  and.  if  it  is  found  not  to  be,  such  minors  should  be  employed 
and  worked  under  the  limitations  pointed  out  aforesaid. 


CHILD  LABOR 

December  20,  1941.— 041-695. 

EMPLOYMENT  CERTIFICATES— SCHOOL  CHILDREN 

QUESTION:  May  employment  certificates  be  issued  for  children 
fourteen  or  fifteen  years  of  age  who  are  to  be  excused  from  school,  except 
when  a  child  is  to  be  employed  in  domestic  or  farm  work  in  connection 
with  his  own  home  and  directly  for  his  parent  under  the  conditions 
prescribed  in  Section  607  of  the  School  Code  and  Section  2  of  the  Re- 
vised Child  Labor  Act? 

To  Hon.  Colin  English,  State  Superintendent  of  Public  Instruction: 
Tp  Hon.  T.  H.  Hutchinson,  State  Labor  InspectoT: 

Section  607  of  the  Florida  School  Code  authorizes  the  county  super- 
intendent to  issue  on  his  own  initiative,  or  on  the  recommendation  of 
the  principal  or  trustees  concerned,  employment  certificates  to  children 
fourteen  or  fifteen  years  of  age  and  specifies  the  conditions  upon  which 
such  certificates  may  be  issued. 

The  Florida  ChUd  Labor  Law,  as  amended  by  Chapter  20955,  Laws 
of  Florida,  1941,  does  not  permit  employment  of  chUdren  fourteen  or 
fifteen  years  of  age  during  school  hours,  except  in  domestic  or  farm 
work  in  connection  with  his  parent.  Such  children  may,  however,  be 
engaged  in  employment  as  an  integral  part  of  a  regular  course  of  voca- 
tional training. 

In  my  opinion,  the  provisions  of  the  Child  Labor  Law,  as  amended, 
are  controlling  in  this  situation,  and,  therefore,  employment  certificates 
may  not  be  issued  for  children  fourteen  or  fifteen  years  of  age  who  are 
to  be  excused  from  school  unless  such  child  is  to  be  employed  in  domes- 
tic or  farm  work  in  connection  with  his  home  and  directly  for  his  parent. 
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May  12,   1942—042-236. 

MARRIAGE— OPERATION    OP   LAW   NOT    APPECTED 

QUESTION:  Does  the  marriage  of  a  minor  remove  the  penal  pro- 
visions provided  for  in  Chapter  20955,  Acts  of  1941;  that  Is,  may  persons 
employ  minors  who  are  or  have  been  married  without  being  subject  to 
the  penal  provisions  contained  in  said  Act? 

To  Hon.  H.  Gunter  Stephenson,  County  Solicitor, 
Criminal  Court  of  Record,  Bartow,  Florida: 

The  Child  Labor  Law  was  enacted  for  the  primary  purpose  of  pro- 
moting the  welfare  and  protecting  the  morals  of  children.  In  the  fur- 
therance of  this  purpose,  the  employment  in  designated  places  of  business 
of  minors  who  have  not  attained  a,  certain  age  is  specifically  prohibited. 
Hie  Child  Labor  Law  does  not  exempt  from  its  operation  the  employ- 
ment of  those  minors  who  are  married  but  have  not  attained  the  age 
designated  in  said  law. 

It  is  my  opinion  that  one  may  not  lawfully  employ  a  minor  who  has 
not  attained  the  age  designated  in  the  applicable  section  of  the  Child 
Labor  Law,  even  though  such  minor  may  be,  or  may  have  been,  married. 

CHILD  LABOR 

July  29,  1941.— 041-411. 

MILK  TRUCK  DRIVERS'  HELPERS — EMPLOYMENT  UNDER  SIXTEEN 

YEARS    OP  AGE 

QUESTION:  Does  the  employment  of  milk  truck  drivers'  helpers 
under  the  age  of  sixteen  violate  the  child  labor  laws  as  contemplated  by 
Section  18,  Chapter  18413,  Acts  of  1937?  Also,  would  it  make  any  dif- 
ference if  these  helpers  were  employed  by  the  drivers  themselves  rather 
than  by  the  dairy  which  operates  the  mUk  truck? 

To  Hon.  Walter  E.  Rountree,  Director,  Workmen's  Comj>ensation 
Division,  Florida  Industrial  Commission: 

I  call  your  attention  to  Section  12  of  Chapter  20955,  Laws  of  Florida, 
Acts  of  1941,  which  provides  as  follows: 

"Whoever  violates  any  provisions  of  this  Act.  or  employs  or  permits 
or  suffers  any  minor  to  be  employed  or  to  worit  in  violation  of  this  Act. 
or  of  any  order  issued  under  the  provisions  of  this  Act,  or  obstructs  per- 
sons authorized  under  this  Act  in  the  inspection  of  places  of  employ- 
ment, and  whoever,  having  under  his  control  any  minor,  permits  him 
to  be  employed  or  to  work  in  violation  of  this  Act,  shall  for  such  offence 
be  guilty  of  a  misdemeanor,  and  upon  conviction,  be  subject  to  a  fine  of 
not  exceeding  $500.00  or  imprisonment  in  the  County  jail  with  or  without 
hard  labor  not  exceeding  six  months  or  by  both  such  fine  and  imprison- 
ment, at  the  discretion  of  the  court.  Each  day  during  which  any  vio- 
lation of  this  Act  continues  shall  constitute  a  separate  and  distinct 
offense,  and  the  employment  of  any  minor  in  violation  of  the  Act  shall, 
mith  respect  to  each  minor  so  employed,  constitute  a  separate  and  dis- 
tinct offense." 

I  also  call  your  attention  to  Section  14  of  the  same  Act  which  pro- 
vides, in  part,  as  follows: 
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"No  minor  under  18  years  of  age  shall  be  employed,  iKrmltted  or 
sufiered  to  work  in  the  operation  of  a  motor  vehicle  or  as  a  helper 
thereon;" 

In  view  of  the  cited  provisions  of  the  Florida  Child  Labor  Laws, 
it  Is  my  opinion  that  the  employment  of  milk  truck  drivers'  helpers, 
under  the  age  of  16  years  Is  in  violation  of  such  Child  Labor  Laws  and 
such  emplojTnent  would  invoke  the  provisions  of  Section  18,  Chapter 
18413,  Laws  of  Florida,  Acts  of  1937,  supra,  whether  such  employment 
was  by  the  dairy  or  by  the  drivers  of  said  milk  trucks. 


December  12,  1942. — 042-559. 

To  Ftarida  iTidustrial  Commission: 

In  view  of  my  above  opinion  to  you,  dated  July  29,  1941  (041-411) , 
relating  to  employment  of  milk  truck  drivers*  helpers  under  the  age 
of  sixteen  years,  and  my  opinion  to  Florida  Board  of  Forestry  and  Parks, 
dated  July  15,  1942  (042-353),  and  what  may  seem  on  the  face  of  these 
two  opinions  to  be  an  inconsistency  regarding  the  minor  Involved  in 
the  Forestry's  opinion  under  eighteen  and  over  sixteen  and  the  minor 
involved  in  the  opinion  to  your  Conmiisslon  on  milk  trucks  under  six- 
teen, am  calling  your  attention  to  the  Forestry's  opinion  in  which  I  have 
held  as  to  minors  between  the  ages  of  sixteen  and  eighteen  that  the 
statute  which  provides:  "No  minor  under  eighteen  years  of  age  shall 
be  employed,  permitted  or  suffered  to  work;  in  the  operation  of  a  motor 
vehicle  or  as  a  helper  thereon"  does  not  apply  to  a  minor  between  the 
years  of  sixteen  and  eighteen  working  on  a  motor  vehicle  as  a  helper,  but 
not  engaged  in  the  operation  of  same. 

Am  merely  giving  you  this  clarification  statement  in  order  that  you 
might  not  be  caused  any  confusion  through  interpreting  the  two  opinions, 
here  referred  to,  as  being  in  conflict. 


C;^aj>  LABOR 

July  15,  1941.— 041-380. 

MINOllS— EMPLOYMENT   WHERE   INTOXICATINa   LIQUORS  SOLD 

QUESTION:  Does  Section  5950,  Compiled  General  Laws  of  Florida, 
1927,  prohibit  the  emplojmaent  of  persons  under  twenty-one  years  of 
age  from  working  in  a  place  selling  beverages  under  a  Ucen&e  Issued 
under  Section  5,  Subdivision  2,  Chapter  16774,  Laws  of  Florida,  19357 

Hon.  Joseph  G.  Spicola,  Assistant  County  Solicitor, 
Tampa,  Florida: 

Section  5950,  Compiled  General  Laws  of  Florida,  1927,  was  originally 
enacted  as  Section  1,  Chapter  5886,  Laws  of  Florida,  1907.  This  Section 
was  as  follows: 

"Section  1.  No  child  under  twelve  years  of  age  shall  be  employed 
at  any  time  in  any  factory  or  work  shops,  bowling  alley,  barroom,  beer 
garden,  place  of  amusement  where  intoxicating  liquors  are  sold,  or  in 
or  about  any  mine  or  quarry," 

In  1913,  the  Legislature  enacted  Chapter  6488.  and  by  its  terms, 
repealed  the  1907  Act  above  quoted.  Section  10  of  Chapter  6488,  Laws 
of  Florida  of  1913,  was  as  follows: 
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"Sec.  10.  No  person  xinder  twenty-one  years  of  age  shall  be  em- 
ployed, permitted  or  suffered  to  work  in,  about  or  in  connection  with 
sny  saloon  or  barroom  where  intoxicating  liquors  are  sold." 

ITils  Section,  as  amended  by  Section  1,  Chapter  6918,  Laws  of 
Florida,  1915,  was  carried  forward  Into  the  Revised  Statutes,  1920,  as 
Section  4027  and  thence  Into  the  CompUed  Qeneral  laws  of  Florida, 
1027,  as  Section  5950. 

Chapter  16774,  Laws  of  Florida.  1935.  expressly  repealed  Section  10 
of  Chapter  6488,  Laws  ofFlorida,  1913. 

It  is  therefore  my  opinion  that  Section  5950  is  no  longer  a  vaUd 
statute  and  no  prosecution  can  now  be  had  for  any  violation  of  its  pro- 
visions. 

However,  the  1941  Legislature  enacted  Ctiapter  20955,  Section  8  of 
which   provides: 

"Section  8.  That  Section  10  of  Chapter  6488,  Laws  of  Florida.  Acts 
of  1913,  as  amended  by  Chapter  6918.  Laws  of  Florida,  Acts  of  1915.  be 
and  the  same  is  hereby  amended  to  read  as  follows: 

'Section  10.  No  person  under  twenty- one  C21>  years  of  age  shall 
be  employed,  permitted  or  suffered  to  work  In,  about,  or  in  connection 
with  any  pool  room,  billiard  room,  brewery,  saloon,  barroom,  or  any 
place  where  intoxicating  Uquors  are  manufactured  or  sold.'  " 

This  Act  by  its  terms  became  effective  on  July  1,  1941. 

CHILD  LABOR 

October  13,  1941.— 041-572. 

MINORS — EaiPLOYMENT  WHERE  INTOXICATTNO 
LIQUORS  SOLD 

QUISSTION:  Does  the  Child  Labor  Law,  Chapter  20955,  Acts  of  1941. 
prohibit  any  person  under  21  years  of  age  from  being  employed  in  a 
place  where  liquors,  wines  and  beers  are  sold? 

To  Ron,.  T.  S.  Htttchlnson,  State  Labor  Ittspector: 

It  is  first  necessary  to  determine  Just  what  Is  meant  by  the  term 
"Intoxicating  Liquors",  "Uquor"  Is  defined  as  meaning  any  liquid  sub- 
stance, such  as  water.  Juice,  etc.  However,  today  in  common  parlance, 
we  understand  the  word  to  mean  a  liquid  containing  alcohol,  or  "Alco- 
holic Liquor".  "Intoxicating  Liquors"  would  therefore  mean  any  liquid 
substance  capable  of  producing  inebriety  or  intoxication. 

"Beer"   has   been  held   to  be   Included   in   the   term    "intoxicating 

liquors." 

Hackbart  vs.  Rohrig,  287  NW  665,  136  Neb.  825. 

"Wine"  is  also  classed  as  "intoxicating  liquors."  See  Words  and 
Phrases  in  Black's  Law  Dictionary. 

The  Child  Labor  Law  was  enacted  for  the  primary  purpose  of  pro- 
moting the  welfare  and  protecting  the  morals  of  children. 

Section  8  no  doubt  was  intended  to  prohibit  the  employment  of 
children  in  environments  which  would  be  detrimental  to  tlielr  welfare. 
It  seems  to  me,  therefore,  that  with  these  purposes  intended  to  be  ac- 
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complished  by  the  Act.  in  mind,  "intoxicating  liquors"  as  used  in  the 
Act  would  ordinarily  mean  any  liquor  or  beverage  which  is  in  fact  cap- 
able of  producing  intoxication. 

However,  the  Legislature  of  Florida  in  1935,  enacted  a  law  which 
is  commonly  called  "The  Beverage  Ijaw".  'Section  4151  <239)  C.GX..  1927, 
Permanent  Supplement).  This  Act  defines  "intoxicating  liquors"  as 
follows: 

"All  liquors,  wines  and  beers  containing  more  than  three  and  two- 
tenths  per  cent,  of  alcohol  by  weight  shall  be  deemed  and  held  to  be 
intoxicating  Itquors,  wines  and  beers.  The  sales  of  such  intoxicating 
liquors,  wines  and  beers  in  counties  where  their  sale  is  prohibited  shall 

be  a  violation  of  this  law.  All  persons  convicted  of  such  violation  shall 
be  punished  as  herein  provided." 

And  again  in  1937  an  Act  was  passed  by  the  Ijegislature  which  is 
now  Section  7648  (14)  C.GX,,  1927,  Permanent  Supplement,  defining 
"intoxicating  liquors"  as  follows: 

"All  liquors,  wines  or  beer  containing  more  than  three  and  two- 
tenths  per  cent,  of  alcohol  by  weigbt  shall  be  deemed  and  held  to  be 
intoxicating  liquors,  wines  or  beer  and  subject  to  the  provisions  of  this 
law." 

These  Acts  were  In  force  at  the  time  the  Child  Labor  Law  of  1941 
was  passed,  and  the  Legislature  was  charged  with  the  knowledge  of  these 

definitions, 

I  can  not  follow  the  reasoning  wliich  has  been  advanced  that  inas- 
much these  definitions  use  the  words  "wines"  and  "beer"  in  addition 
to  the  word  "liquor",  that  wines  and  beer  are  not  Included  within  the 
phrase  "intoxicating  liquors"  as  used  in  Section  8  of  the  Child  Labor 
Law.  However,  since  we  have  these  statutory  definitions  of  "intoxicating 
liquars"  or  "intoxicating  beverages"  (which  words  I  thinlc  are  synon- 
ymous), they  should  be  applied  to  the  term  as  used  In  the  Child  Labor 
Law. 

It  is  therefore  my.  opinion,  that  "Intoxicating  Liquors"  as  used  in 
Section  8,  Chapter  20953,  Laws  of  Florida,  Acts  of  1941.  means  any  liquor 
or  beverage,  including  beers,  and  wines,  containing  more  than  three  and 
two-tenths  per  cent  of  alcohol  by  weight.  This  holding  seems  to  be  sub- 
stantially in  accord  with  an  opinion  rendered  by  a  former  Attorney 
General  on  February  24,  1940,  holding  that  Section  5950  Compiled  Gen- 
eral Laws  of  Florida  (which  is  substantially  the  same  as  Section  8  of 
the  Child  Labor  Law  of  1941),  prohibited  the  employment  of  persons 
under  twenty- one  years  of  age  by  persons  who  were  licensed  to  sell 
beverages  containing  more  than  three  and  two-tenths  per  cent  of  alco- 
hol  by  weight. 

It  is  further  my  opinion  that  this  Act  prohibits  any  person  under 
twenty-one  years  of  age  from  working  in  any  place  selling  such  intoxi- 
cating liquors,  whether  it  be  a  drug  store,  grocery  store,  restaurant,  or 
a  regular  barroom.  The  Act  makes  no  distinction  between  a  place  selling 
"Intoxicating  Liquors"  to  be  consumed  off  the  premises  where  they  are 
sold,  and  a  place  selling  such  liquors  to  be  consumed  at  the  place  of 
sale,  and  I  can  read  no  such  distinction  Into  the  Act, 
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January  5,  1942.— 042-8. 

MINORS— EMPLOYMENT   WHERE    INTOXICATING   LIQUORS   SOLD 

QUESTION:  If  a  place  of  business  completely  partitions  off  a  por- 
tion of  said  place  of  business,  obtains  the  proper  license,  confines  the 
storage  and  sales  of  "intoxicating  liquors"  to  this  room,  and  employs  only 
persons  twenty -one  years  of  age  or  older,  either  as  salesmen  or  as  de- 
livery clerks,  would  the  owner  of  such  business  be  within  the  Child  Latwr 
Law  if  he  employed  minors  in  his  main  place  of  business? 

To  Hon.  E.  W.  Scarborough,  Director,  Beverage  Department.- 

Section  8  of  the  Child  Labor  Law  (Chapter  20955,  Acts  of  1941) 

provides  that: 

"No  person  under  twenty -one  '21)  years  of  age  shall  be  employed, 
permitted  or  suffered  to  work  in.  about,  or  in  connection  with  any  pool 
room,  billiard  room,  brewery,  saloon,  barroom,  or  any  place  where  in- 
toxicating liQuors  are  manufactured  or  sold," 

As  I  said  in  my  opinion  dated  October  13.  1941; 

"The  Child  Labor  Law  was  enacted  for  the  primary  purpose  of  pro- 
moting the  welfare  and  protecting  the  morals  of  children." 

I  might  add  that  I  believe  it  was  the  further  intent  of  this  Act  to 
protect  and  safeguard  persons  under  the  age  of  twenty-one  '21)  years 
from  the  recognized  evil  influence  of  places  manufacturing,  handling, 
or  dispensing  intoxicating  liquors  and  any  employment  of  minors  which 
brings  them  m  contact  with  the  manufacture  or  sale  of  such  liquors  is 
prohibited  by  this  Act. 

Answering  your  specific  question,  it  is  my  opinion  that  if  one  par- 
titions off  a  part  of  his  main  place  of  business  to  be  used  for  the  storage 
and  sale  of  intoxicating  liquors,  it  would  not  be  a  violation  of  the  Child 
Labor  Law  (Chapter  20955,  Acts  of  1941  >,  for  such  person  to  employ 
minors  to  work  in  his  main  place  of  business,  provided  the  two  places 
were  so  separated  as  to  constitute  in  fact  two  distinct  places  of  business 
having  no  connection  one  with  the  other,  and  the  minor  employees 
have  no  duties  to  perform  in,  about,  or  in  connection  with  the  place  of 
business  where  the  intoxicating  Uquors  are  stored  and  sold. 


CHAPTER  XXIV 
PROFESSIONS  AND  VOCATIONS 

BASIC   SCIENCE  LAW 

September  25,  1941. — 041-551. 

BOARD  OF   EXAMINERS — EXAMINATION   REGULATIONS 

QUESTION:  Does  the  Board  have  power  to  make  exception  in 
giving  Basic  Science  examination  at  time  other  than  that  scheduled? 

To  State  Board  of  Examiners: 

The  Basic  Science  Law  requires  that  the  Board  shall  meet  at  a  place 
selected  by  the  Chairman  and  there  conduct  examinations  in  the  Basic 
Sciences  twice  a  year  at  a  time  to  be  selected  by  the  Board,  the  examina- 
tions to  l>e  held  approximately  six  months  apart,  and  that  each  applicant 
shall  be  known  by  a  number  only  until  such  examination  papers  are  read 
and  the  proper  grade  determined. 

This  provision  of  the  law  does  not  require  that  such  examination 
shaU  be  completed  on  any  one  day.  I  see  no  reason  why  your  Board 
could  not  give  the  examination  on  two  separate  days.  Of  course  you 
would  have  to  give  the  same  examinations  on  both  days,  otherwise  you 
would  be  giving  two  different  examinations,  and  the  law  requires  that 
such  examinations  shall  be  held  approximately  six  months  apart.  Under 
this  view  of  the  law,  you  would  be  able  to  give  an  applicant,  who  other- 
wise cannot  stand  the  examinaticn  on  the  regularly  scheduled  day,  an 
opportunity  to  take  the  examination  on  some  other  day.  However,  you 
will  undoubtedly  run  into  certain  practical  difQcultles  in  such  a  situa- 
tion. For  example,  if  only  one  person  is  taking  the  examination,  it  may 
prove  to  be  difficult  for  such  applicant  to  be  known  by  a  number  only. 
However,  if  your  Board  is  able  to  work  out  these  practical  difBculties  to 
the  satisfaction  of  the  Board  so  that  such  an  applicant  may  be  known 
by  number  only,  and  the  integrity  of  your  examinations  may  he  main- 
tained, it  is  my  opinion  that  ycur  Board,  under  its  power  to  make  such 
rules  as  it  deems  expedient  to  carry  out  the  purposes  of  the  Act,  has  the 
power  to  make  exceptions  and  give  separate  examinations  in  such  situa- 
tions as  you  have  described.  In  this  day  and  time,  when  deep  and  sin- 
cere religious  convictions  are  so  eminently  worth  while  and  necessary  in 
the  future  welfare  of  CTur  democracy,  it  seems  that  every  effort  possible 
should  be  made  to  encourage  those  convictions  rather  than  penalize  the 
person  having  them. 

The  law  provides  that  three  members  of  a  board  shall  constitute  a 
quorum  for  conducting  examinations.  Under  this  provision,  it  would  be 
necessary  for  an  examination  of  one  or  more  applicants  to  be  proctored 
by  at  least  three  members  of  your  Board. 

BASIC   SCIENCE  LAW 

November  28,  1941.— 041-666. 

BOARD  OP  MEDICAL  EXAMINERS— ISSUANCE  OF  LICENSE  TO 

PRACTICE  THE  HEALING  ARTS 

QUESTION:  Has  the  State  Board  of  Medical  Examiners  authority 
to  issue  a  license  without  a  certificate  of  proficiency  in  the  basic  sciences 
under  Chapter  19281,  Acts  of  1939? 
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To  Hon.  Spessard  L.  Holland,  Gavemor: 

It  Is  my  opinion  that  neither  the  State  Board  of  Medical  Examiners, 
nor  any  (rther  similar  board,  has  the  power  to  examine  an  applicant  or 
issue  a  license  to  practice  the  healing  art,  or  any  ijranch  thereof,  until 
the  applicant  has  first  presented  to  the  examining  board  a  certificate  of 
proficiency  in  the  basic  sciences. 

The  Florida  Basic  Science  Act  became  a  law  June  12,  1939,  and  spe- 
cifically provides,  in  Section  4  thereof,  as  follows: 

"Section  4.  No  person  shall  hereafter  be  eligible  for  examination 
or  permitted  to  take  an  examination  for  a  license  to  practice  the  healing 
art  or  any  branch  thereof  or  be  granted  any  such  license  unless  and  until 
he  has  presented  to  the  licensii^  board  or  other  authority  empowered 
to  issue  such  license,  a  certificate  of  proficiency  in  the  basic  sciences  as 
provided  in  this  Act.  This  requirement  shall  be  in  addition  to  all  other 
requirements  now  or  hereafter  in  effect  with  respect  to  the  issuance  of 
such  license  or  licenses." 

There  are  certain  exemptions  provided  for  In  the  Basic  Science  Act, 
in  Section  5,  as  follows: 

"Section  5.  This  Act  shall  not  be  construed  as  applying  to  dentists, 
pharmacists,  nurses,  optometrists,  chiropodists  and  Christian  Scientists 
practicing  within  the  limits  of  their  respective  callings:  nor  to  persons 
licensed  to  practice  the  healing  art  or  any  branch  thereof  in  the  State 
of  Florida  at  the  time  this  Act  first  takes  eifect,  nor  to  persons  specifl- 
cally  permitted  by  law  to  practice  without  licenses  who  practice  each 
within  the  limits  of  the  privileges  thus  granted  them." 

It  is  further  provided  in  Section  22  of  the  Basic  Science  Act  that: 

"Any  person  who  knowingly  issues  or  participates  in  the  issue  of  a 
license  to  practice  the  healing  art  C7r  any  branch  thereof  <1)  to  any 
person  who  has  not  presented  to  the  licensing  board  a  valid  certificate 
from  the  state  board  of  examiners  in  the  basic  sciences  .  .  .  shall  be 
fined  not  more  than  five  hundred  ($500.00)  dollars  or  imprisoned  not 
more  than  one  (1)  year,  or  both,  in  the  discretion  of  the  Court." 

It  is  clear  from  the  above  quotations  that  the  doctor  in  question  does 
not  come  within  the  express  exemptions  of  the  Basic  Science  Act,  How- 
ever, it  is  argued  in  this  situation  that,  having  applied  to  take  the  medical 
examinaticn  prior  to  the  effective  date  of  the  Basic  Science  Law,  and 
having  submitted  himself  for  such  examination,  which  he  failed  to  com- 
plete because  of  illness,  he  now  has  a,  right  to  a  re-examination  without 
first  complying  with  the  requirements  of  the  Baste  Science  Law  which 
became  effective  shortly  after  the  examination  which  he  was  prevented 
from  completing  because  of  illness.  However.  I  can  find  no  support  for 
this  claim  of  vested  right. 

Our  Supreme  Court,  in  the  case  of  State  ex  rel.  Munch  vs.  Davis. 
196  So.  491,  says  that  a  physician  accepting  a  license  to  practice  medicine 
in  Florida  does  so  with  the  full  knowledge  of  the  State's  inherent  power 
to  enact  laws,  promulgate  rules  and  regulations  controlling  the  privilege 
to  practice  medicine,  and  that  the  privUege.  when  extended,  could  or 
might  be  withdrawn  when  it  became  necessary  to  preserve  health,  morals, 
comfort,  safety  and  good  order  of  society.  In  my  opinion,  one  who  Is 
merely  an  applicant  for  a  license  to  practice  medicine  in  Florida  is  in  no 
stronger  position  in  this  regard  than  a  physician  who  has  accepted  a 
license  to  practice. 

The  right  to  practice  the  healing  arts  in  this  State  is  a  privilege  sub- 
ordinate to  the  police  power  of  the  State,  and  a  citizen's  right  to  pursue 
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such  a  profession  must  yield  to  the  State's  power,  in  the  exercise  of  its 
sovereign  duty  to  preserve  health,  to  prescribe  such  restrictions  and  regu- 
lations as  will  fully  protect  the  people  from  ignorance,  incapacity,  decep- 
tion and  fraud,  and  one  who  engages  in  the  practice  of  such  a  profession, 
or  is  about  to  become  engaged  therein,  does  so  with  the  full  knowledge 
of  the  power  of  the  Legislature  to  make  further  and  other  regulations 
as  its  judgment  and  discretion  shall  dictate,  and  it  is  not  a  violation  of 
the  vested  rights  of  the  licensee  or  applicant  to  further  regulate  the  priv- 
ilege he  seeks  to  enjoy. 

And  so  it  is  my  opinion  that,  irrespective  of  the  facts  involved,  the 
examining  board  in  the  healing  arts,  or  any  branch  thereof,  may  not 
now,  since  the  effective  date  of  the  Basic  Science  Act,  examine  an  appli- 
cant nor  issue  to  such  person  a  license  to  practice  the  healing  art.  or  any 
branch  thereof,  unless  and  until  such  applicant  has  first  submitted  to 
the  examining  board  a  certificate  of  proficiency  in  the  basic  sciences 
as  required  by  Chapter  19281,  Laws  of  Florida,  Acts  of  1939,  unless  such 
applicant  comes  within  the  express  exemptions  of  the  Basic  Science  Act. 


BASIC   SCIENCE  LAW 

December  13,  1941,-041-687. 
ELECTROLYSIS — DEFINITION— CERTIFICATE    OF   PROFICIENCY 

QUESTION;  Under  the  Basic  Science  Act  of  1939  is  a  person  prac- 
ticing electroly.'iis  required  to  have  a  certificate  of  proficiency  in  the  basic 
sciences  as  a  prerequisite  to  the  issuance  to  such  person  of  a  city  occu- 
pational license  to  practice  electrolysis? 

To  State  Board  of  Examiners: 

The  Basic  Science  Law  provides  that  no  person  shall  be  eligible 
for  examination,  or  permitted  to  take  an  examination,  for  a  license  to 
practice  the  healing  art  or  any  branch  thereof,  or  be  granted  any  such 
license,  unless  and  until  he  has  presented  to  the  licensing  board  or  other 
authority  empowered  to  issue  such  license,  a  certificate  of  proficiency  in 
the  basic  sciences. 

Healing  arts  are  defined  to  include  any  system,  treatment,  operation, 
diagnosis,  prescription  or  practice,  for  the  ascertainment,  cure,  reUef, 
palliation,  adjustment  or  correction,  of  any  human  disease,  ailment,  de- 
formity, injury,  or  unhealthy  or  abnormal  physical  or  mental  condition. 

The  practice  of  electrolysis,  as  commonly  used,  is,  as  I  understand 
the  term,  the  destruction  of  hair  roots  by  means  of  an  electric  current. 
In  my  opinion,  the  practice  of  electrolysis,  when  so  limited,  is  not  one 
of  the  branches  of  the  healing  art,  and  a  certificate  of  proficiency  in 
the  basic  sciences  would  not  be  a  prerequisite  to  the  issuance  of  a  license 
to  practice  electrolysis  as  so  defined. 

The  term  "electrolysis"  has  also  been  applied  to  surgical  destruc- 
tion of  tumors,  calculi  and  the  like,  by  means  of  an  electric  current. 
The  term  "calculi,"  as  so  used,  refers  to  renal,  biliary  and  similar  calculi, 
meaning  calculas  formations  in  the  kidneys,  gail  bladder,  etc.  If  one 
practicing  electrolysis  undertakes  thus  to  treat  one  for  gaU  stones  or 
kidney  stones,  or  the  like,  such  a  person  is,  in  my  opinion,  engaged  in 
practicing  the  healing  art,  and  would  come  within  the  provisions  of  the 
Basic  Science  Act  requiring  him  to  have  a  certificate  of  proficiency  in 
the  basic  sciences  before  securing  a  license  to  practice  this  particular 
branch  of  the  healing  art. 
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eeptember  23,  1942.— 042-459. 

METAPHYSICAL    HEALING — REQUIREMENTS    TO    PRACTICE 

QUESTION:  Must  one  wishing  to  practice  metaphysical  healing 
first  obtain  from  the  State  Board  of  Examiners  in  the  Basic  Sciences  a 
certificate  ct  proficiency  in  the  basic  sciences? 

To  Hon.  John  F.  Conn,  Secretary ,  State  Board  of  Examiners: 

The  basic  science  law  provides  that  no  one  shall  be  eligible  for  ex- 
amination, or  permitted  to  take  the  examination  for  a  license  to  practice 
tlic  healmg  art,  or  any  branch  thereof,  or  be  grajited  any  such  license 
unless  and  until  he  has  presented  to  the  licensing  board,  or  other  author- 
ity empowered  to  issue  such  license,  a  certificate  of  proficiency  in  the 
basic  sciences,  which  are  enumerated  as  anatomy,  physiology,  chemistry, 
pathology  and  bacteriology. 

The  healing  art  is  defined  as  including  any  system,  treatment,  op- 
eration, diagnosis,  prescription  ov  practice  for  the  ascertainment,  cure. 
relief,  palliation,  adjustment  or  correction  of  any  human  disease,  ailment. 
deformity,  injury  or  unhealthy  or  abnormal  physical  or  mental  condition. 

Metaphysics  has  been  defined  as  the  science  of  being;  the  science 
which  deals  with  ultimate  reality;  the  philosophy  of  life:  the  science 
beyond  experience;  the  realm  of  transcendental  rumination  and  of  specu- 
lation of  the  philosophers. 

The  letter  and  information  accompanying  your  request,  and  fur- 
nished to  you  by  the  applicant,  sets  out  the  titles  of  what  is  alleged  to  be 
the  33  basic  principles  of  metaphysical  healing  and  the  30  basic  prin- 
ciples cf  practical  metaphysics.  The  applicant  further  states  that  the 
study  of  metaphysical  healing  deals  with  the  subject  of  healing  in  a  very 
comprehensive  way,  and  gives  specific  direction  for  the  handling  of  va- 
rious cases.  Some  of  the  specific  claims  made  for  metaphysical  healing 
are  as  follows:  cause  and  cure  of  insanity;  the  cure  of  paralysis:  the  cause 
and  cure  of  heart  trouble;  the  cure  of  indigestion  and  ccnstipat ion ;  the 
ciu-e  of  kidney  and  bladder  trouble:  the  cure  of  female  troubles  and 
treatment  for  easy  childbirth. 

The  practice  of  metaphysical  healing  is  neither  recognized  nor  regu- 
lated as  such  by  the  laws  of  this  state.  However,  if  one  undertakes, 
tlirough  the  practice  of  metaphysics,  to  dia«ncse,  treat  and  cure  human 
diseases  or  ailments,  whether  physical  or  mental,  such  undertaking,  in 
my  opinion  is  the  practice  of  the  healing  art  or  some  branch  thereof,  as 
defined  in  your  act. 

There  are  certain  exemptions  from  the  basic  science  law.  that  is.  this 
law  does  not  apply  to  dentists,  phannacists,  nurses,  optometrists,  chiropo- 
dists and  Christian  Scientists  practicing  within  the  limits  of  their  re- 
spective callings,  nor  to  persons  licensed  to  practice  the  healing  art  or 
any  branch  thereof  in  the  State  of  Florida  on  September  10,  1939,  nor  to 
persons  speclftcally  permitted,  by  law,  to  practice  without  license  who 
practice  each  within  the  limits  of  the  privileges  thus  granted  them. 

Metaphysical  healing  is  close  akin  to  Christian  Science.  As  a  mat- 
ter of  fact  Mrs.  Mary  Baker  Eddy,  the  foimder  of  Christian  Science, 
defined  it  as  being  "Divine  Metaphysicis."  However,  in  order  for  a 
metaphysician  to  qualify  and  practice  metaphysical  healing  under  this 
exemption  in  the  basic  science  law.  he  must  be  practicing  as  a  recognized 
and  duly  authorized  Christian  Scientist, 
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The  object  of  the  law  regulating  the  practice  of  the  healing  art  is  to 
secure  the  safety  and  protect  the  health  of  the  public.  Such  laws  are 
based  upon  the  assumption  that  to  allow  any  incompetent  person  to 
determine  the  nature  of  disease  and  to  prescribe  remedies  therefor, 
would  result  in  injury  and  loss  of  life.  Thus,  to  protect  the  public,  not 
from  theories,  but  from  the  acts  of  incompetent  persons,  the  Legislature 
has  prescribed  the  qualifications  of  those  who  may  be  entitled  to  perform 
the  important  duties  of  practitioners  of  the  healing  art.  Such  regula- 
tory laws  are  not  for  the  purpose  of  compelUng  persons  suffering  from 
disease  to  resort  to  remedies  or  to  patronize  the  practitioner  of  any  par- 
ticular school,  but  rather  are  designed  to  secure  to  those  persons  desiring 
remedies  competent  practitioners  to  prepare  and  administer  them. 

Therefore,  it  is  not  my  purpose,  in  this  opinion,  to  pass  upon  the 
efficacy  of  any  form  or  branch  of  the  healing  art  nor  to  imnecessarUy 
restrict  or  curtail  the  practice  of  divine  or  spiritual  healing.  I  merely 
express  my  opinion  that  one  who  holds  himself  out  to  the  public  as  being 
able  to  diagnose  human  ills  and  professes  to  be  able  to  and  does  undertake 
to  cure  the  same,  through  metaphysics  or  metaphysical  healing,  is  -piac- 
tlcing  the  healing  art  or  some  branch  thereof,  as  defined  by  your  act, 
and  must  comply  with  all  the  regulatory  laws  with  reference  thereto. 

The  practice  of  metaphysical  healing  is  not,  in  my  opinion,  compre- 
hended in  any  of  the  various  laws  regulating  the  different  branches  of 
the  healing  art.  However,  one  desiring  to  follow  this  particular  calling, 
even  though  it  is  not  regulated  by  law,  must  secure  the  necessary  occu- 
pational license  for  the  privilege  of  practicing  such  profession  and  before 
being  entitled  to  receive  such  license  he  must  present  to  the  licensing 
authorities  a  certificate  of  proficiency  in  One  basic  sciences  from  your 
Board. 

BASIC  SCIENCE  LAW 

September  25,   1941.— 041-550. 

PHYSIOTEIERAPISTS — PROCEDURE    TO    PROCURE    LICENSE 

QUESTION:  What  is  the  procedure  to  be  followed  in  order  to  pro- 
cure a  license  to  practice  physiotherapy? 

To  State  Board  of  Examiners: 

Under  the  Florida  law  the  healing  art  is  understood  to  include  any 
system,  treatment,  operation,  diagnosis,  prescription  or  practice  for  the 
ascertainment,  cure,  relief,  palUation,  adjustment  or  correction  of  any 
human  disease,  ailment,  deformity,  injury,  or  unhealthy  or  abnormal 
physical  or  mental  condition,  and  one  practicing  the  healing  art  or  any 
branch  thereof  is  required  to  have  a  license  therefor. 

The  laws  of  Florida  do  not  recognize  or  regulate  physiotherapists 
as  such.  However,  physiotherapy  is,  in  my  opinion,  a  branch  of  the  heal- 
ing art  and  one  practicing  physiotherapy  must  have  a  license  to  practice 
some  branch  of  the  healing  art  which  would  comprehend  physiotherapy. 

Physiotherapy  is  one  of  the  courses  of  study  included  in  the  curric- 
lalum  of  a  standard  college  of  osteopathy,  and  because  of  this  it  is  my 
opinion  that  one  wishing  to  practice  physiotherapy  may  first  obtain  a 
license  to  practice  osteopathy  and  then  specialize  in  physiotherapy  as 
one  of  the  component  parts  of  CBteopathy.  It  is  also  my  opinion  that 
one  duly  Licensed  to  practice  medicine  by  the  State  Board  of  Medical 
Examiners  may  also  specialize  in  physiotherapy. 

In  its  flnal  analysis,  it  is  my  opinion  that  one  wishing  to  practice 
physiotherapy  must  first  obtain  a   license   to   practice  same  recognized 
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and  regulated  branch  of  the  healing  art  which  comprehends  and  includes 
physiotherapy,  which  then  would  entitle  the  holder  of  such  license  to 
specialize  tn  the  field  of  physiotherapy. 


BASIC  SCIENCE  LAW 

October  14,  1941.— 041-596. 

SWEDISH  MASSAGE— OCENSE  TO  PRACTICE 

QUESTION;  Is  it  necessary  to  have  a  license  to  practice  Swedish 
Massage,  and,  if  so,  what  is  the  fee,  and  to  whom  sbcniM  application  be 
made,  for  such  license? 

To  State  Board  of  Examiners: 

You  refer  to  an  opinion  dated  November  2.  1939,  rendered  by  the 
Honorable  George  Couper  Gibbs,  then  Attorney  General  of  the  State  of 
Florida,  wherein  it  was  held  that  Swedish  massage  was  not  a  branch  at 
the  healing  art  as  defined  in  the  Basic  Science  Law.  and  therefore  one 
practicing  Swedish  massage  would  not  be  required  to  tafce  the  basic 
science  examination.  I  think  this  opinion  by  former  Attorney  General 
Gibbs  is  sound. 

Neither  massage  nor  Swedish  massage  is  regulated  by  statute  In  this 
state.    However,  Section  10  of  Chapter  20956,  Acts  of  1941,  provides  that: 

"Every  person  engaged  in  the  practice  of  any  profession,  whether 
or  not  such  profession  be  regulated  by  law,  shall  pay  a  license  tax  of 
tlO.OO  for  the  privilege  of  practicing,  which  license  tax  shall  not  relieve 
the  person  paying  same  from  the  payment  of  any  license  tax  imposed 
on  any  business  operated  by  him." 

Thus  it  would  be  necessary  for  one  practicing  Swedish  massage  to 
pay  the  $10  license  mentioned  In  Section  10,  supra.  This  license  fee  is 
payable  to  the  Tax  Collector  of  the  County  wherein  the  person  Intends 
practicing.    In  addition,  there  is  a  fee  of  25c  for  issuing  the  license. 

HIDWIFEKY 

February  12,  1942,-042-80. 

REGISTRATION  FEES— REFUND 

QUESTION:  What  disposition  should  be  made  of  registration  fees 
collected  by  the  State  Board  of  Health  frcnn  mid  wives? 

To  State  Board  of  Health: 

The  only  authority  for  the  collection  of  th^e  registration  fees  was 
Chapter  12005,  Laws  of  Florida,  Acts  of  1B27,  which  was  supplemented 
and  by  implication  repealed  by  Chapter  14760.  Laws  of  Florida,  Acta  of 
1B31.  The  State  Board  of  Health  was  therefore  without  authority  to 
impose  and  collect  registration  fees  from  mid  wives  for  the  year  1942, 

It  is  my  opinion  that  the  State  Board  of  Health  is  authorized  to 
refund  all  of  such  registration  fees  collected  for  the  registration  of  mid- 
wives  for  1942  which  it  still  has  in  its  possession  and  has  not  been  cov- 
ered into  the  State  Treasury.  (St.  Jotms  Electric  Co.  vs.  City  of  St. 
Augustine,  88  So.  387;  City  of  Orlando  vs.  Gill,  174  So.  224.> 
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January  19,  1942. — 042-34. 

REGISTRATION    FEES— REGULATIONS      . 

QUESTION:  d)  Shall  one  lawfully  licensed  to  practice  midwifery 
in  the  State  of  Florida  apply  annually  to  the  Secretary  of  the  State 
Board  of  Health  for  a  certificate  of  Registration  and  the  payment  of  a 
fee  of  $1.00? 

(2)  Shall  every  person  who  has  obtained  from  the  State  Board  of 
Health  a  license  to  practice  midwifery  in  the  State  of  Florida  be  required 
to  have  such  license  recorded  in  the  ofiQce  of  the  Clerk  of  the  Circuit 
Court  in  the  county  of  the  residence  of  the  midwife,  or  in  the  county  in 
which  such  midwife  intends  to  practice? 

To  State  Board  of  Health: 

(1)  The  only  authority  I  find  authorizing  the  State  Board  of 
Health  to  charge  this  registration  fee  of  $1.00  is  Section  2  of  Chapter 
12005,  Laws  of  Florida.  Acts  of  1927,  which  is  as  follows: 

"That  every  person  now  lawfully  engaged  in  the  practice  of  medicine, 
osteopathy,  chiropractic,  naturopathy,  midwifery  and  other  medical 
and  or  material  systems  of  healing  and  every  other  person  hereafter 
duly  licensed  to  practice  the  same  shall,  on  or  before  the  1st  day  of  Jan- 
uary of  each  year,  apply  to  the  Secretary  of  the  State  Board  of  Health 
for  a  Certificate  of  Registration  upon  a  blank  form  to  be  furnished  by 
such  Secretary  and  shall  pay  at  such  time  a  fee  of  One  ($1.00)  Dollar." 

However,  Chapter  12005,  Acts  of  1927,  was  superseded  by  Chapter 
14760,  Acts  of  1931,  and  this  Act  does  not  provide  for  the  payment  of 
any  registration  fee. 

It  is  therefore  my  opinion  that  the  first  paragraph  of  Section  3  of 
the  proposed  regulations  governing  the  practice  of  midwifery  in  Florida 
which  requires  the  payment  of  a  fee  of  $1.00,  is  invalid. 

(2)  Section  4  of  the  proposed  regulations  requires  every  person 
who  has  obtained  from  the  State  Board  of  Health  a  license  to  practice 
midwifery  In  the  State  of  Florida,  to  have  such  license  recorded  in  the 
office  of  the  Clerk  of  the  Circuit  Court  in  the  county  of  the  residence  of 
the  midwife,  or  in  the  county  in  which  such  midwife  intends  to  practice. 
The  only  authority  for  this  provision  is  likewise  Chapter  12005,  Acts  of 
1927,  and  as  stated  above,  this  Act  insofar  as  it  relates  to  the  practice 
of  midwifery,  was  superseded  by  Chapter  14760,  Acts  of  1931. 

It  is  therefore  my  opiruon  that  Section  4  of  the  proposed  regulations 
is  invalid. 

As  there  is  no  valid  statute  requiring  a  midwife  to  have  her  license 
recorded  m  the  office  of  the  Clerk  of  the  Circuit  Court,  the  words  "wiien 
properly  recorded  in  the  county  and,"  in  the  third  paragraph  of  Section 
3  of  the  proposed  regulations  should  be  eliminated. 

With  these  exceptions,  it  Is  my  opinion  that  the  proposed  regulations 
are  fair  and  reasonable  and  are  fully  authorized  under  the  provisions  of 
Chapters  14760  and  14906,  Acts  of  1931,  and  Chapter  19366,  Acts  of  1939, 
and  upon  adoption  and  promulgaticn  by  the  State  Board  of  Health  and 
the  State  Health  Officer  they  wUl  constitute  valid  and  enforceable  regu- 
lations. 
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November  5.  1941. — 041-634. 

BOARD  OF   MEDICAL   EXAMINERS — APPOINTMENT   OP   DIRECTOR 
OP  NARCOTICS   TO  TESTIFY   REGARDING  RECORDS 

QUESTION;  The  Bureau  of  Narcotics  has  been  actively  engaged  in 
the  suppression  of  the  illegal  practice  of  medicine:  many  court  cases 
result  from  the  investigations,  ■  and  since  the  Secretary  of  the  Board  of 
Medical  Examiners  is  a  practicing  physician  who  serves  without  pay,  it 
ts  not  possible  for  him  to  attend  the  various  courts  in  the  State  to  testify 
as  to  whether  or  not  the  defendant  is  licensed  to  practice  medicine.  May 
the  Director  cf  Narcotics  be  appointed  as  Assistant  Secretary  by  the 
Board  of  Medical  Examiners  to  have  custody  of  the  records? 

To  State  Board  of  Health: 

With  reference  to  the  Secretary-Treasurer  of  the  State  Board  of 
Medical  Examiners.  Section  3414,  Compiled  General  Laws  of  1927  provides; 

"It  shall  be  the  duty  of  the  secretary -treasurer,  under  the  diiection 
of  the  beard,  personally  or  by  deputy  to  aid  the  prosecuting  attorneys  of 
the  State  In  the  enforcement  of  this  Chapter  and  In  the  prosecution  of 
persons  charged  with  violation  of  its  provision." 

This  provision  appears  to  contemplate  that  a  deputy  of  the  secre- 
tary-treasurer may  be  appointed  to  perform  the  acts  required  to  assist 
the  prosecuting  attorneys  in  cases  such  as  you  describe. 

It  would  seem,  therefore,  that  under  tliis  provision  the  State  Board 
of  Medical  Examiners  could  appoint  the  Director  of  Narcotics  as  a 
deputy  to  have  custody  of  the  records  of  that  board,  under  the  super\'ision 

of  the  secretary-treasurer,  so  that  such  deputy   would   be  qualified  to 
testify  as  to  those  records  in  Court. 

This  Is  a  question,  however,  that  will  have  to  be  Anally  decided  by 
the  Courts  when  the  testimony  is  offered. 

PHYSICIANS 

October  3,  1942.— 042-474. 

MILITARY  SERVICE — FEES— WAIVER 

QUESTION;  Practiticners  of  the  healing  arts  are  required  to  reg- 
ister with  the  Secretary  of  the  State  Board  of  Health  on  or  before  Jan- 
uary 1  of  each  year  and  pay  a  fee  of  $1  under  the  provisions  of  Chapter 
12005,  Laws  of  Florida,  Acts  of  1927. 

In  this  connection  are  such  practltioaers  fn  the  armed  services  re- 
quired to  register  annually  and  pay  the  $1  fee? 

To  Hon.  Henry  Hanson,  State  Health  Officer,  Florida  State  Board  of 

Health,  Jacksonville,  Florida: 

I  have  checked  Chapter  12005,  supra,  and  find  that  said  law  was  not 
brought  forward  and  included  in  the  Florida  Statutes  1941,  and  there- 
fore is  no  longer  operative. 

1  have  also  checked  the  various  individual  Acts  regulating  the  differ- 
ent branches  of  the  healing  arts,  and  I  find  that  only  osteopaths  and 
physicians  licensed  and  registered  by  the  State  Board  of  Medical  Exam- 
iners, are  required  to  register  annually  with  the  Secretary  of  the  State 
Board  of  Health  and  pay  the  $1  He  ease  fee. 
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With  reference  to  physicians  licensed  by  the  State  Board  of  Medical 
Examiners  and  osteopathic  physiciajis  serving  in  the  armed  forces  of  our 
country,  it  is  my  opinion  that  the  annual  registration  with  the  Secretary 
of  the  State  Board  of  Health,  and  the  payment  of  the  aforesaid  $1  fee. 
may  be  waived  without  affecting  their  civil  status  as  practitioners  of  the 
healing  art  in  this  State, 

OSTEOPATHS 

May  2,  1942 ,--042 -2 24. 

APPLICANTS— EDUCATIONAL   REQUIREMENTS 

QUESTION:  May  recognized  osteopathic  colleges  eliminate  the  va- 
cation periods  and  thereby  shorten  or  reduce  college  attendance  from 
four  calendar  years  to  three  calendar  years? 

To  State  Board  of  Osteopathic  Medical  Examiners: 

The  statutes  of  this  state  with  reference  to  the  practice  of  osteopathy 
require  that  the  apphcant  shall  be  a  graduate  of  a  professional  school 
or  collie  of  osteopathy  which  requires  as  a  prerequisite  to  graduation 
a  four  years'  course  of  nine  months  each. 

A  standard  college  of  osteopathy  is  defined  by  our  statute  as  a  legally 
chartered  osteopathic  college  requiring  before  granting  a  degree  of  Doctor 
of  Osteopathy  an  actual  attendance  at  such  osteopathic  college  of  at 
least  thirty-six  months  or  four  terms  of  nine  montlis  each. 

It  makes  no  particular  difference,  so  far  as  the  statutory  require- 
ments are  concerned,  whether  the  course  of  study  is  completed  in  thirty- 
six  consecutive  montlis  or  stretched  out  over  a  period  of  forty -eight 
months.  One  who  has  completed  a  prescribed  course  of  study  in  a  stand- 
ard college  of  osteopathy,  whether  it  is  completed  in  thirty -six  months 
or  longer,  may.  in  my  opinion,  be  legally  permitted  to  take  the  examina- 
tion for  a  license  to  practice  osteopathy  in  the  State  of  Florida,  You 
understand,  of  course,  that  no  one  may  now  be  granted  a  license  to 
practice  osteopathy  in  the  State  of  Florida  until  such  person  has  obtained 
a  certiflcate  of  proficiency  in  the  baste  sciences  from  the  Basic  Science 

Board. 

OSTEOPATHS 

September  21,  1942.— 042-457. 

BOARD  OP  EXAMINERS— QUALIFICATIONS  FOR  APPOINTMENT  TO 

MEMBERSHIP 

QUESTION:  Is  one  who  lias  been  engaged  for  only  one  year  as  a 
legally  Ucensed  osteopathic  physician  in  this  state  eligible  to  appoint- 
ment as  a  member  of  the  State  Board  of  Osteopathic  Medical  Examiners? 

To  Hon.  Spessard  L,  Holland,  Governor: 

The  particular  appointee  to  whom  you  refer.  Dr.  R.  S.  Berry,  was 
commissioned  by  you  on  August  21,  1942  as  a  member  of  the  State  Board 
of  Osteopathic  Medical  Examiners  and  from  the  letter  attached  to  your 
request  it  appears  that  he  has  been  practicing  as  an  osteopathic  phy- 
sician for  only  one  year. 

Section  459.05,  Florida  Statutes  1941  which  became  effective  thirty 
days  after  your  proclamation  on  June  29,  1942  with  reference  to  ap- 
pointment to  membership  on  this  examining  board  in  part  provides: 
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"The  governor  shall  appoint  or  re-appoint  two  examiners  each  year 
who  shall  be  regularly  licensed  osteopathic  physicians  in  good  standing 
in  this  state,  and  who  have  been  so  engaged  for  a  period  of  at  least  two 
years  immediately  prior  to  their  appointment." 

It  is  therefore  my  opinion  that  the  appointee  In  question  is  not 
eligible  tc;  serve  on  said  txiard  since  he  had  not  been  engag»l  as  a  legally 
licensed  osteopathic  physician  in  this  state  for  a  period  of  two  years 
immediately  prior  to  his  appointment  on  August  21,  1942. 


OSTEOPATHS 

September  29,  1941.— 041-552. 

HEALTH  CERTIPICATES— ISSUANCE 

QUESTION:  Have  osteopathic  physicians  authority  to  issue  health 
certificates  under  Section  3382,  Compiled  Qeneral  Laws  of  Florida,  in 
connection  with  examinations  of  hotel,  boarding  house,  restaurant  or 
lunch  counter  employees  preparing  or  handling  foods,  drinks,  dishes, 
towels,  linens,  etc.? 

To  Hon.  David  R.  Shull,  President,  State  Board  of  Osteopathic 
Examiners.  DeLand.  Florida: 

The  pertinent  part  of  Section  33S2,  supra,  provides  as  follows: 

"All  such  employees  shall  furnish  health  certificates  signed  by  a 
registered  licensed  physician  ut  family  practitioner  of  the  State  of  Florida 
whenever  the  Hotel  Commissioner  or  Inspector  in  his  discretion  deems 
It  necessary  for  the  protection  of  public  health." 

With  reference  to  osteopathic  physicians,  I  find  l^at  Section  3428. 
Compiled  General  Laws,  provides  that: 

"Osteopathic  physicians  and  surgeons  shall  c^erve  and  be  subject 
to  all  state  and  municipal  regulations  relative  to  reportins  births  and 
deaths  and  all  matters  pertaining  to  the  public  health,  with  equal  rights 
and  obligations  as  physicians  of  other  schools  of  medicine,  and  such  re- 
ports shall  be  accepted  by  the  ofiBcers  of  the  departments  to  which  the 
same  are  made." 

I  also  find  that  our  law  makes  physicians  and  surgeons  of  the  osteo- 
pathic school  of  medicine  of  equal  rank  and  grade  as  the  physicians  of 
the  other  three  schools  of  medicine  designated  as  allopathic,  homeo- 
pathic and  eclectic,  and  endows  them  with  all  similar  rights  except  to 
use  drugs  not  taught  in  standard  colleges  or  schools  of  osteopathy. 

A  standard  college  of  osteopathy  under  our  law  is  defined  as  one 
which  teaches,  among  other  things,  the  following:  bacteriology,  histology. 
physic'logy,  hygiene,  dietetics,  genito- urinary  diseases,  re-spiratory  dis- 
eases, acute  and  infectious  diseases,  syphilis,  diagnosis  t  physical,  labo- 
ratory and  differential) ,  diseases  of  the  eye.  ear,  nose  and  throat,  and 
dermatology. 

Section  3426,  Compiled  General  Laws,  provides  that  each  applicant 
who  successfully  passes  the  osteopathic  examination  shall  be  entitled  to  a 
license  which  carries  with  it  the  title  of  doctor  and  physician. 

In  his  work  on  Medical  Jurisprudence,  Dr.  Benton  S.  Oppenheimer, 
Professor  in  the  College  of  Medicine  at  the  University  of  Cincinnati,  In 
defining  the  terms  "medicine",  "physician",  and  "surgeon",  said: 
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"In  its  commonly  accepted  meaning,  medici^te  is  that  science  or  sys- 
tem of  knowledge  which  has  for  its  province  the  preservation  of  health 
or  the  treatment  of  disease  or  bodily  injury.  It  has  to  do  with  the  study 
of  the  nature  and  causes  of  disease  and  the  methods  of  preventing, 
curing  or  alleviating  as  well  as  the  treatment  of  injuries.  A  phT/sician 
is  one  who  practices  the  art  of  healing  disease  or  preserving  health — and 
a  surgeon  is  one  who  undertakes  to  cure  disease  or  injuries  by  manual 
treatment  or  the  use  of  mechanical  instnunents  or  appliances." 

After  giving  a  very  exhaustive  discourse  on  the  subject  "Medicine" 
and  the  "Practice  of  Medicine,"  the  Supreme  Court  of  Alabama,  in  the 
case  of  Bragg  vs.  State,  32  so.  767,  770,  said: 

"WMle  it  Is  true,  as  we  said  above,  there  have  always  existed  differ- 
ences among  physicians  as  to  the  therapeutic  agencies  that  should  be 
employed  in  the  treatment  of  diseases,  yet  it  has  never  been  supposed 
that  the  disciples  of  any  particular  school  of  the  healing  art  were  phy- 
sicians— practitioners  of  medicine — and  those  of  a  different  school  or 
sect  were  not." 

The  Supreme  Court  of  Illinois,  in  the  case  of  People  vs.  Siman,  115 
N.E.  817,  818,  said: 

"A  'physician'  is  one  versed  in  or  practicing  the  art  of  medicine,  and 
the  term  is  not  limited  to  the  disciples  of  any  particular  school  ...  in 
common  acceptation,  anyone  whose  occupation  is  the  treatment  of  dis- 
eases for  the  purpMjse  of  curing  them  is  a  physician." 

In  construing  a  statute  regulating  the  practice  of  medicine,  the 
Supreme  Court  of  Wisconsin,  in  the  case  of  State  vs.  Schmidt,  119  N.W. 
647,  650,  defining  the  term  "physician",  said: 

"Manifestly,  the  Legislature  conceived  that  it  was  dealing  with  the 
entire  class  of  prerscns  known  as  physicians,  in  the  broad  sense  of  the 
term,  not  in  any  narrow  sense,  which  would  favor  those  claiming,  and 
perhaps  entitled  to  superior  distinction.  Toe  purpose  was  very  far  from 
that  of  creating  a  monopoly  in  favor  of  special  schools  of  medicine.  The 
term  was  evidently  used  in  its  proper  sense,  that  of  including  any  person 
of  whatever  school,  and  whether  belonging  to  any  known  school,  engaged 
in  good  faith,  in  treating  human  ills  by  any  remedy,  or  remedies,  how- 
ever .simple,  so  as  to  be  known  among  the  people  as  a  physician." 

On  December  28,  1939,  this  office  under  a  former  administration 
rendered  an  opinion  on  this  subject  which  has  been  reported  on  Page 
541  of  the  1939-1940  Biennial  Report  of  the  Attorney  General.  In  that 
opinion,  it  was  stated  that  only  a  physician  who  has  passed  the  State 
Board  of  Medical  Examiners  would  be  qualified  to  make  such  a  health 
certificate  as  is  contemplated  by  Section  3382,  supra.  However,  in  view  of 
the  foregoing  statutes  and  decisions,  I  am  unable  to  agree  with  that 
opinion,  and  the  same  is  hereby  specifically  reversed  and  rescinded. 

In  view  of  the  statutes  and  decisions  hereinbefore  referred  to,  it  is 
my  opinion  that  registered,  licensed,  osteopathic  physicians  come  within 
the  term  "registered,  licensed  physician  or  family  practitioner  of  the 
State  of  Florida"  as  used  in  Section  3382,  and  therefore  have  a  right  to 
issue  health  certificates  authorized  by  said  section  which  should  be 
recognized  and  accepted  by  the  oEBcers  of  the  departments  requiring  such 
certificates. 

OSTEOPATHS 

April  18,  1941.— 041-212.  , 

LICENSE  PEES— DISPOSITION 

QUESTION:  What  is  the  proi)er  disposition  of  funds  collected  under 
Chapter  19066,  Acts  of  1939  from  osteopathic  medical   physicians  and 
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surgeons  as  renewal  and  restoration  fees  in  connecticm  with  their  licenses 
to  practice  in  the  State  of  Florida? 

To  Han.  M.  G.  Hunter.  D.  O..  President,  Florida  Association  of  Osteopathic 

Medical  Physicians  and  Surgemis: 

The  law  to  which  you  refer  contains  no  pro\'ision  for  the  disposition 
of  the  funds  derived  under  said  Act.  It  does  refer  to  "The  two  day 
educational  proeram  as  conducted  by  the  Florida  Association  of  Osteo- 
pathic Physicians  and  Surgeons."  However,  no  prcTvision  Is  made  in  the 
law  for  financing  that  program  with  the  funds  derived  from  the  fees  set 
up  under  the  Act.  It  is  my  belief  that  an  amendment  to  the  Act  would 
be  necessary  before  the  funds  could  properly  be  used  for  that  purpose. 

As  a  matter  of  fact,  Chapter  19066,  Laws  of  Florida,  1939.  contains 
no  prevision  whatever  for  the  use  of  the  funds  collected  thereunder. 

With  respect  to  the  compensation  of  the  members  of  the  State  Board 
of  Osteopathic  Medical  Examiners.  Section  3421,  Compiled  General  Laws 
of  Florida.  1927,  provides  that  such  compensation  shall  lie  fixed  by  the 
by-laws  of  said  Board,  but  in  no  case  shall  it  exceed  the  fees  collected 
from  apT)licants.  The  fees  referred  to  are.  in  my  opinion,  the  ones  pro- 
vided for  in  Section  3422,  Compiled  G«neral  Laws,  1827.  and  do  not  con- 
template any  of  the  fees  authorized  by  Chapter  19066,  Laws  of  Florida, 
1939. 

OSTEOPATHS 

June  3,  1941,-041-308. 

UCENSE  FEES— DISPOSITION 

QUESTION;  May  the  State  Board  of  Osteopathic  Medical  Exam- 
iners, under  Chapter  19066,  Acts  of  1939.  use  the  funds  collected  by  said 
Board  for  the  payment  of  expenses  incident  to  putting  on  the  educational 
program  for  the  State  Association  of  Osteopathic  Physicians? 

To  State  Board  of  Osteopathic  Medical  Examijiers: 

Chapter  19066,  Laws  of  Florida.  Acts  of  1939,  provides  for  the  col- 
lection by  the  State  Board  of  Osteopathic  Medical  Examiners  of  a  $5.00 
annual  renewal  fee  from  persons  legally  licensed  to  practice  osteopathic 
medicine  in  the  State  of  Florida. 

This  Chapter  contains  no  provision  for  the  disposition  of  the  renewal 

fee,-,  collected  thereunder.  Undoubtedly  the  collection  of  these  renewal 
iees  and  the  enforcement  of  Chapter  19066  imposes  additional  duties 
upon  the  Board  which  no  doubt  requires  additional  clerical  help  and 
added  expense  for  the  Board.  In  ray  opinion  the  Board  may  properly 
defray  these  additional  expenses  out  of  the  fees  collected  under  Chapter 
19066. 

With  reference  to  the  funds  remaining  after  the  payment  of  such 
necessary  exprenses,  and  in  the  absence  of  statutory  enactment  concern- 
ing their  dispcfsition,  and  in  view  of  the  further  fact  that  those  person.^ 
pi  at t icing  osteopathic  medicine  in  the  State  of  Florida  are  the  ones 
primarily  concerned  and  likewise  the  ones  who  have  paid  these  funds 
:iito  the  Board,  it  is  my  opinion  that  the  State  Board  of  Osteopathic 
Medical  Examiners  may,  in  its  discretion,  make  such  excess  funds,  or  any 
part  thereof,  available  to  the  Florida  Association  of  Osteopathic  Phy- 
sicians and  Surgeons,  to  be  used  by  such  Association  in  conducting  the 
two  day  educational  program  referred  to  in  Chapter  190S6. 

With  Chapter  19066,  supra,  written  as  it  is,  the  Florida  Association 
of  Osteopathic  Physicians  and  Surgeons  cannot,  as  a  matter  of  right. 
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demand  these  funds,  nor  can  the  Board  of  Osteopathic  Medical  Exam- 
iners use  these  fimds  in  paying  their  own  compensation,  which  is  pro- 
vided for  by  Chapter  12287,  Section  5,  Laws  of  Florida,  Acts  of  1927. 
However,  the  State  Board  of  Osteopathic  Medical  Examiners  and  the 
State  Association  of  Osteopathic  Physicians  and  Surgeons,  in  cooperation, 
may  use  these  excess  funds  for  defraying  the  expenses  of  the  two  day 
educational  program  referred  to  in  Chapter  X9066,  supra,  which  program, 
or  its  equivalent,  must  be  attended  by  each  licensed  osteopathic  physician 
or  surgeon  in  the  year  preceding  his  application  fcTr  a  renewal  of  his 
license  to  practice  that  branch  of  the  healing  art  in  the  State  of  Florida. 

OSTEOPATHS 

June  5,  1941.— 041-310. 

LICENSES — PRACTICE 

QUESTION:  Can  the  State  Board  of  Osteopathic  Medicine  continue 
to  exchange  licenses  of  those  without  the  State,  who  previously  failed  to 
request  such  an  exchange  before  the  Basic  Science  Law  went  into  effect, 
unless  such  apphcagt  obtains  a  certificate  of  proficiency  from  the  Basic 
Science  Board? 

To  State  Board  of  Osteopathic  Medicai  Examiners: 

Section  3420,  Compiled  General  Laws  of  Florida,  1927,  which  is  Sec- 
tion 4  of  Chapter  12287,  Laws  of  Florida,  Acts  of  1927,  is  as  follows: 

"The  holder  of  a  license  or  certificate  heretofore  Issued  under  the 
laws  of  this  State  authorizing  the  practice  of  osteopathy  shall  present  to 
the  said  board  (State  Board  of  Osteopathic  Medical  Examiners*  said 
license  or  certificate  and  a  new  license  or  certificate  under  this  Chapter 
shall  be  issued  to  the  holder  thereof." 

Section  4,  Chapter  19281,  Laws  of  Florida.  Acts  of  1939,  (Florida 
Basic  Science  Law)  provides  that: 

"No  person  shall  hereafter  be  eligible  for  examination  or  permitted 
to  take  an  examination  for  a  license  to  practice  the  healing  art  or  any 
branch  thereof  or  be  granted  any  such  license  unless  and  until  he  has 
presented  to  the  licensing  board  or  other  authority  empowered  to  issue 
such  license,  a  certificate  of  proficiency  in  the  basic  sciences  as  provided 
in  this  Act.  This  requirement  shall  be  in  addition  to  all  other  require- 
ments now  or  hereafter  in  effect  with  respect  to  the  issuance  of  such 
Ucense  or  licenses," 

Section  5  of  the  Florida  Basic  Science  Law,  in  setting  up  exemptions 
thereto,  provides  that: 

"This  Act  shall  not  be  construed  as  applying  to  dentists,  pharmacists, 
nurses,  optometrists,  chiropodists  and  Christian  Scientists  practicing 
within  the  limits  of  their  respective  callings;  nor  to  persons  licensed  to 
practice  the  healing  art  or  any  branch  thereof  tn  the  State  of  Florida  at 
the  time  this  Act  first  takes  effect,  nor  to  persons  specifically  permitted 
by  law  to  practice  without  licenses  who  practice  each  wittiin  the  limits 
of  the  privileges  thus  granted  them." 

I  also  call  your  attention  to  Chapter  19066,  Laws  of  Florida,  Acts  of 
1939,  Section  1,  wherein  it  is  provided: 

"All  persons  who  are  now  or  may  hereafter  be  regularly  Ucensed  to 
practice  osteopathic  medicine  in  the  State  of  Florida  shall,  on  or  before 
the  first  day  of  January  annually  hereafter,  renew  his  or  her  Ucense  and 
pay  a  renewal  fee  of  $5,00  each  year  to  the  State  Board  of  Osteopathic 
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Medical  Examiners:  .  .  .  E^-ery  person  lalUng  to  renew  his  or  her  licen^ 
within  thirty  days  after  the  same  is  due  shall  automatically  forfeit  his 
or  her  license  to  practice  Osteopathic  medicine  in  the  State  of  Florida 
but  may  have  his  or  her  license  restored  upon  payment  ol  a  restoration 
fee  of  $5.00  for  each  delinquent  year  in  addition  to  the  renewal  fee  of 
$5,00  and  upon  presentation  of  satisfactory  evidence  of  post  graduate 
study  of  a  standard  approved  by  the  Board  of  Osteopathic  Medical  Ex- 
aminers of  the  State  of  Florida." 

There  Is  no  time  limit  provided  for  in  Section  3420,  Compiled  Cieti- 
eral  Iaws.  as  to  when  former  licenses  may  be  exchanged  for  new  ones 
under  the  1927  law. 

The  exemption  appearing  in  Section  5  of  the  Florida  Basic  Science 
Law  is  applicable  to  persons  licensed  to  practice  the  healing  art.  or  any 
branch  thereof  i which  includes  Osteopathy)  in  the  State  of  Florida  at 
the  tiine  the  Basic  Science  Act  first  become  effective,  which  waa  on  or 
about  September  12,  1939.  This  exemption  applies  to  those  licensed  to 
practice  in  Florida  as  distinguished  from  those  actvallv  practicing  in 
Florida. 

If  some  person  previously  licensed  to  practice  Osteopathy  in  Florida 
has  failed  to  renew  his  or  her  license,  as  required  by  Chapter  1906fl, 
stu>ra.  your  Board  is  without  authority  to  restore  such  license  until  the 
provisions  therein  set  forth  are  compiled  with.  Chapter  19066  became 
effective  May  15.  1939  but  no  forfeiture  became  effective  thereunder  unUl 
thirty  days  after  January  1.  1940.  which  was  subsequent  to  the  effective 
date  of  the  Florida  Basic  Science  Law. 

It  is.  therefore,  my  opinion  that  your  Board  is  authorized  to  con- 
tinue to  exchange  licenses  of  those  from  without  the  State  licensed  to 
practice  Osteopathy  in  Florida,  who  previously  failed  to  secure  an  ex- 
change of  their  old  Florida  license  for  a  new  one  before  the  Basic  Science 
Law  went  into  effect,  without  a  certificate  of  proficiency  from  the  Ba^c 
Science  Board,  provided  such  person  seeking  the  exchange  was  licensed 
to  practice  in  Florida  prior  to  the  effective  date  of  the  Basic  Science  Law, 
and  has  not  automatically  forfeited  his  or  her  license  under  Chapter 
19066.  supra,  or  if  so  forfeited,  has  secured  restoration  of  such  license  as 
also  provided  for  in  said  Chapter  19066. 


OSTEOPATHS 

June  10,  1942.— 042-288. 

PHYSICIANS  AND  SURGEONS — HOSITrAL  PRTVILEOIS 

QUEffnON:  Do  osteopathic  physicians  and  surgeons  regularly  li- 
censed to  practice  in  Florida  have  a  right  to  treat  patients  and  use  the 
facilities  of  pubUc  hospitals  operated  and  maintained  under  Chapter 
19421,  Acts  of  1939? 

To  Hon.  James  J.  McCormick,  Chairman.  State  Board  of  Osteopathic 
Medical  Examiners,  Miami.  Florida: 

Chapter  19421.  Acts  of  1939,  provides  for  the  operation  and  main- 
tenance of  public  hospitals  in  certain  counties  of  the  State  having  a 
population  of  9000  or  more,  and  less  than  11.000,  according  to  the  State 
Census  of  1935,  and  Section  14  of  said  chapter  in  part  provides: 

"In   the  management   of  such   hospital    no   discrimination   shall    be 
made  against  practitioners  of  any  regular  school  of  medicine  and  sur 
gery  recognized  by  the  laws  of  Florida,  and  all  such  regular  pracUtioners 
shall  have  equal  privileges  in  treating  patients  In  said  hospital " 
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Osteopathic  physicians  and  surgeons  are  practitioners  of  a  regular 
school  of  medicine  and  surgery  recognized  by  the  laws  of  Florida. 

Also.  Section  3429.  Compiled  General  Laws  of  Florida.  1927,  in  part 
provides : 

"Osteopathic  physicians  and  surgeons  shall  obsei-ve  and  be  subject 
to  all  State  and  municipal  regulations  relative  to  reporting  births  and 
deaths  and  all  matters  pertainii^  to  the  public  health,  with  e^ual  rights 
and  obligations  as  physicians  of  other  schools  of  medicine,  and  such 
reports  shall  be  accepted  by  the  ofQcers  of  the  departments  to  which  the 
same  are  made. 

"Osteopathic  physicians  and  surgeons  licensed  hereunder  shall  have 
the  same  rights  as  physicians  and  surgeons  of  other  schools  of  medicine 
with  respect  to  the  treatment  of  cases  or  holding  of  offices  in  public 
institutions." 

It  is  therefore  my  opinion  that  osteopathic  physicians  and  surgeons 
regularly  licensed  to  practice  in  Florida  have  a  right  to  treat  patients  m 
and  use  the  facilities  of  public  hospitals  operated  and  maintained  under 
Chapter  19421,  Laws  of  Florida.  Acts  of  1939,  on  the  same  basis  as  other 
physicians  and  surgeons  who  enjoy  such  privileges. 

CHIKOFRACTORS 

May  22.  1941.— 041-267. 

BASIC  SCIENCE  CERTIFICATE— PREREQUISITE  FOR  EXAMINATION 

IN  NATUROPATHY 

QUESTION:  May  a  chiropractor  previously  licensed  to  practice  in 
Florida  stand  the  naturopathic  examination  without  flrst  having  received 
a  Basic  Science  Certificate? 

To  State  Board  of  Examiners  in  the  Basic  Sciences,  DeLand,  Florida: 

On  March  27,  1941  I  rendered  an  opiniOD  on  this  question  to  the 
Florida  State  Board  of  Naturopathic  Examiners,  from  which  opinion  the 
following  quotation  is  taken; 

"You  further  inquire  if  a  Physiotherapist  who  is  licensed  as  a  Na- 
turopath, Chiropractor.  Osteopath  or  Medical  Physician  in  Florida  can 
take  the  examinations  from  one  or  more  of  the  different  Boards  regulat- 
ing those  professions  without  tailing  the  Basic  Science  examination.  It 
is  my  opinion  that  a  certificate  of  prcflciency  in  the  Basic  Sciences  is  a 
prerequisite  to  examination  by  the  Boards  referred  to.  It  is  my  opinion 
that  the  exemptions  set  out  in  Section  5  of  the  Basic  Science  Law  apply 
only  to  those  persons  who  are  already  practicing  the  healing  art  for 
which  they  are  licensed  to  practice  or  permitted  by  law  to  practice  with- 
out license.  For  example,  it  is  my  opinion  that  one.  previously  licensed 
to  practice  Chiropractic,  before  taking  the  examination  under  your 
Board,  must  first  present  to  you  a  certificate  of  proficiency  in  the  Basic 
Sciences." 

It  is.  therefore,  my  opinion  that  Dr.  Viola  Lancaster,  to  whom  you 
referred  in  your  request  for  opinion,  must  present  to  the  Florida  State 
Board  of  Naturopathic  Examiners  a  certificate  of  proficiency  in  the  Basic 
Cciences  as  a  prerequisite  to  examination  by  said  Board. 

CniBOFRACTOBS 

uLnc  i4.  1941.— C41 -333. 

LICE;J3ES— n^NEWAL   REGULATIONg 

QUESTION:  Is  that  portion  ol  Chapter  20360.  Act^  cf  1941,  valid, 
wherein  it  is  required  that  all  persons  licensed  to  practice  Chiropractic 
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In  the  State  of  Florida  shall  annually  renew  their  licenses  with  the  State 
Board  of  Chiropractic  Examiners,  and  as  a  condition  precedent  to  the 
rpnewal  thereof,  that  satisfactory  showing  shall  be  made  to  said  Board 
that  such  applicant  has  attended  the  two-day  educational  program  as 
conducted  by  the  Florida  Assoclalic-n  of  Chiropractors,  or  its  t-qulvalent. 
as  approved  by  the  State  Board  of  Chiropractic  Examiners  of  Florida, 
in  the  year  preceding  such  application  for  renewal? 

To  Florida  State  Board  of  Chiropractic  Examirierx: 

Naturopaths  are  required  to  renew  their  licenses  each  year  and  pay 
a  SS.OO  fee  therefor. 

In  1937,  the  Legislature  enacted  Chapter  19066.  Laws  of  Florida, 
Acts  of  1837,  which  is  almost  Identical  with  the  Chiropractic  Renewal 
License  Act  passed  in  this  session  and  known  as  Chapter  20360,  requiring 
attendance  at  a  two-day  educational  program  conducted  by  the  Florida 
Association  of  Osteopathic  Physicians  and  Surgeons,  as  a  conditicm  pre- 
cedent to  the  renewal  of  their  license. 

The  Act  authorizing  your  Board  to  issue  original  licenses  to  practice 
Chiropractic  places  no  time  limit  upon  the  life  of  such  licenses.  Chapter 
2C360  vf  the  Acts  of  1941.  read  in  connection  with  the  former  Law.  Is  » 
permissible  Umitatloh  of  one  year  upon  the  life  of  such  licenses. 

A  citizen's  right  to  pursue  a  profession,  such  as  that  of  practlcmg 
any  branch  of  the  healing  art.  must  yield  to  the  State's  power  in  the 
exercise  of  its  sovereign  duty  to  preserve  public  health,  to  prescribe  such 
restrictions  and  regulations  as  will  fully  prcteci  the  public  from  ignorance 
or  incapacity. 

It  is  a  mistaken  conception  of  the  nature  of  any  calling,  professional. 
commercial  or  industrial,  that  It  is  invited  with  such  sanctity  as  to 
exempt  it  from  reasonable  regulations. 

The  ever  expanding  exercise  of  the  police  power  manifested  In  the 
rnactment  C7f  regulatory  statutes  embracing  every  possible  vocation  dem- 
onstrates the  fallacy  of  any  such  conception. 

In  protecting  the  health  and  general  welfare  of  the  public,  the  Leg- 
islature can  prescribe  reasonable  rules  and  regulations  controlling  the 
practice  of  the  healing  arts.  The  purposes  of  such  statutes  are  In  some 
in.'Jtances.  like  the  one  now  In  question,  to  encourage  efficiency  and.  in 
others,  to  promote  sanitation  whereby,  in  the  flrst.  Incompetency  may 
be  eliminated,  and.  in  the  second,  the  public  health  preserved. 

If  the  Legislature  can  require  a  certain  standard  of  efficiency,  as  a 
condition  precedent  to  the  issuance  of  an  original  license,  it  may.  by  the 
?amc  token  and  under  the  same  power,  require  that  the  standard  be 
maintained  by  participation  in  educational  programs  calculated  to  keep 
the  participants  in  touch  with  the  current  developments  of  their  particu- 
lar profes,sion  and.  so  far  as  passible,  prevent  such  participants  from 
becoming  inefficient  through  mental  inertia. 

It  is.  therefore,  my  opinion  that  Chapter  20360.  Laws  of  Florida, 
Acts  of  1941,  is  not  an  oppressive  legislative  enactment  or  an  invasion 
of  an  inherent  right  and  may  be  enforced  as  a  valid  regulation  of  the 
nractice  of  Chiropractic  by  the  Legislature. 

CHIROPRACTORS 

January  13,  1942. — 042-19. 

MILITARY   SERVICE— RENEWAL    LICENSE    FEES 

QUESTION:  Should  chiropractors  hcensed  to  practice  In  Florida 
be  required  to  pay  their  annual  renewal  license  fees  and  attend  the  two- 
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day  educational  program  conducted  by  the  Florida  Association  of  Chi- 
ropractors, as  required  by  Chapter  20360,  Acts  of  1941,  when  such  chi- 
ropractors are  serving  in  the  military  forces  of  the  United  States? 

To  Dr.  D.  I.  Rainey,  Secretary,  Florida  State  Board  of  Chiropractic 
Examiniers: 

Chapter  20360,  Acts  of  1941,  requiring  all  licensed  chiropractors  to 
renew  their  licenses  each  year,  and  to  attend  the  two-day  educational 
program  conducted  by  the  Florida  Association  of  Chiropractors,  was  en- 
acted by  the  Legislature  at  its  1941  session,  and  at  that  time  the  Legisla- 
ture did  not  contemplate  the  present  national  emergency.  Therefore, 
the  Act  does  not  contain  any  express  provisions  with  reference  to  the 
subject-matter  of  this  opinion.  However,  the  clear  intent  of  the  Federal 
law  relating  to  service  in  the  military  forces  of  the  United  States  during 
the  present  emergency  is  to  protect,  so  far  as  possible,  the  civil  rights  of 
persons  serving  in  the  armed  forces  of  this  country.  Such  persons  are 
considered  as  being  on  furlOTigh  or  leave  of  ateence  from  their  civil  oc- 
cupations or  employments  during  the  period  of  time  they  are  serving  in 
the  military  forces  of  the  United  States. 

Since  this  is  true,  your  Board,  on  the  basis  of  public  policy  alone, 
would  be  justified,  in  my  opinion,  in  treating  chiropractors  actually  serv- 
ing in  the  military  forces  of  the  United  States,  as  being  on  furlough  or 
leave  of  absence  from  their  private  practice,  and  waiving,  so  far  as  such 
chiropractors  are  concerned,  the  requirements  of  Chapter  20360,  Acts  of 
1941.  relating  to  renewal  of  licenses  and  attendance  upon  the  two-day 
educational  program,  as  required  in  said  Act,  Such  a  waiver  would  not. 
In  my  opinion,  si^ject  such  chiropractors  to  the  requirements  of  the 
Basic  Science  law  upon  their  return  to  active  practice, 

CHIROPODY 

August  19,  1942. — 043-404. 

PRACTICE   IN    FLORIDA— QUALIFICATION   BY    CORRESPONDENCE 

COURSE 

QUESTION:  Would  the  taking  of  a  correspondence  course  qualify 
or  enable  any  person  to  enter  upon  the  treatment  of  foot  ailments  and 
deformities  on  a  professional  basis,  accepting  fees  or  other  compensation 
therefor,  in  and  under  the  laws  of  the  State  of  Florida? 

7*0  Hon.  C.  E.  Dunbar,  Post  Office  Inspector,  Washington,  D.  C: 

The  practice  of  "chiropcdy"  or  "podiatry"  in  this  state  is  regulated 
by  statute  (Chapter  461,  Florida  Statutes  1941).  and  is  defined  as  the 
diagnosis,  medical,  surgical,  palliative  and  mechanical  treatment  of  ail- 
ments of  the  human  foot  or  leg,  except  the  amputation  thereof,  and 
includes  the  use  and  prescription  of  local  anesthetics. 

It  is  unlawful  to  practice  chiropody  in  this  state  without  first  ob- 
'talning  from  the  State  Board  of  Chiropody  Examiners  a  chiropody 
license. 

The  Qualifications  of  one  wishing  to  practice  chiropody  or  podiatry 
(the  statute  defining  the  two  as  being  identical)  in  Florida,  are  specified 
by  statute  as  follows: 

"Any  person  who  shall  furnish  to  the  board  of  chiropody  examiners, 
satisfactcry  proof  that  he  is  twenty-one  years  of  age  or  more,  a  bona 
fide  citizen  of  the  United  States  and  of  good  moral  character,  and  shall 
make  oath   that  he  has  not  been  convicted  of  any  offense   that  would 
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constitute  a  teloay  either  in  Florida  or  any  other  state  or  country,  shall 
present  a  diploma  from  a  chiropody  or  podiatry  school  which  requires 
for  graduation  a  course  of  study  of  at  least  three  years,  said  school  ap- 
proved by  the  board  of  chiropody  examine^^^  and  passes  an  examination 
conducted  by  said  board  in  the  studies  of  anatomy,  chemistry,  derma- 
tology, materia  medica,  patholt^y,  physiology,  surgery  and  clinical  and 
orthopedic  podiatry,  limited  in  scope  to  the  treatment  of  the  foot  and 
leg,  (minimum  requirements  for  license  shall  be  a  general  average  in 
the  said  examination  of  seventy-five  per  cent  in  all  subjects  involved  and 
not  less  than  fifty  per  cent  in  any  one  subject),  and  pay  an  examination 
fee  of  fifty  dollars,  which  shall  accompany  the  application  to  the  secre- 
tary-treasurer of  the  board  of  chiropody  examiners,  shall  be  entitled  to 
be  registered  and  to  be  issued  a  certificate  or  a  license  to  practice 
chiropody." 

The  statute  further  provides  that  anyone  who.  not  then  being  law- 
fully licensed  and  authorized  to  practice  chiropody  in  this  state,  prac- 
tices or  advertises  to  practice  chiropody,  sliall  upon  conviction  thereof 
be  punished  by  a  fine  of  not  more  than  $500  or  by  imprisonment  In  the 
county  Jail  for  not  exceeding  six  months. 

I  am  informed  by  one  of  the  members  of  the  State  Board  of  Chi- 
rof)ody  Examiners  that  they  do  not  approve  correspondence  courses  in 
chiropody,  and  only  approve  such  schools  of  ctiiropody  as  are  approved 
by  the  CounciJ  on  Education  of  the  National  Association  of  Chiropody, 
which  in  my  opinion  is  within  the  powers  and  authority  of  the  Board. 

It  is.  therefore,  my  opinion  that  the  treatment  of  foot  ailments  and 
deformities  on  a  professional  basis,  accepting  fees  or  other  compensation 
therefor.  In  the  State  of  Florida,  would  constitute  practicing  of  chiropody. 
and  that  the  taking  of  a  correspondence  course  would  not  qualify  or 
enable  any  person  to  legally  enter  upon  the  performance  of  such  treat- 
ment and  the  practice  of  chiropody  in  this  state. 


NATUBOPATHT 

August  19,  1942.— 042-414. 

BOARD  OP  EXAMINERS— REVOCATION  OF  LICENSES 

QUESTION:  Can  the  pleas  of  nolo  contendere  entered  in  the  Fed- 
eral Court  on  April  9,  1942,  by  Dr.  Julio  Gavilla  and  Dr.  Lyle  P.  Johnson 
to  a  charge  of  using  the  United  States  mail  to  defraud,  be  used  by  the 
State  Board  of  Naturopathic  Examiners  as  a  basis  for  revoking  their 
licenses  to  practice  naturopathy  in  the  State  of  Florida? 

To  Dr.  T.  W.  Evans.  Secretary-Treasurer,  State  Board  of  Naturopathic 
Examiners,  13S0  West  Flagler  Street,  Miami,  Florida: 

These  doctors  were  charged  in  Federal  Court  with  the  offense  of 
using  the  United  States  mall  to  defraud,  and  on  May  16,  1942,  I  rendered 
an  opinion  to  you  wherein  I  held  that  such  offense  constituted  a  felony 
within  the  meaning  of  your  Act  which  provides  that  a  felony  shall  be 
the  conviction  of  any  offense  which,  if  committed  within  the  State  of 
Florida,  would  constitute  a  felony  under  the  laws  of  this  State, 

On  April  9,  1942,  each  of  these  doctors  entered  a  plea  of  nolo  con- 
tendere in  the  Federal  Court  to  the  offense  charged,  and  thereupon  the 
Court  entered  a  judgment  of  conviction  of  the  offense  charged  in  the 
indictment,  to-wit.  use  of  United  States  malls  to  defraud,  and  upon  such 
judgment  of  conviction  they  were  committed  to  the  custody  of  the  At- 
torney General  of  the  United  States  for  imprisonment  for  a  peiiod  of 
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two  years.    Execution  of  the  sentence  for  each  doctor  was  then  suspended, 
and  they  were  placed  on  probation  lor  two  years. 

It  is  true  that  the  genesal  rule  is  that  a  plea  of  nolo  contendere  is 
inadmissible  in  a  civil  action  for  the  same  act  as  evidence  of  the  com- 
mission of  that  act  by  the  defendant.  In  other  words,  it  cannot  be  used 
against  the  defendant  in  a  civil  suit  to  show  that  he  did  commit  the  act 
charged  against  him  in  the  criminal  case  (Teslovich  vs.  Firemen's  Fund 
Insurance  Company,  168  Atl.  354) .  However,  when  accepted  by  the 
Court,  such  a  plea  becomes  an  implied  confession  of  guilt,  and  for  the 
purposes  of  the  case  only,  equivalent  to  a  plea  of  guilty,  and  when  judg- 
ment has  been  entered  on  the  plea,  the  record  is  competent  evidence  of 
the  fact  of  conviction  (22  C.JJS..  Section  425). 

Cases  may  be  found  holding  that  a  sentence  upon  a  plea  of  nolo 
contendere  is  a  conviction  within  the  terms  of  a  statute  applying  to 
second  offenses  where  such  statutes  depend  upon  the  mere  fact  of  a  con- 
viction and  sentence  <Twin  Ports  Oil  Company  vs.  PuroU  Company,  26 
Fed.  Suppl.  366). 

In  the  case  of  Commonwealth  vs.  Jackson,  94  Atl,  233  <  cited  in  Teslo- 
vich  vs.  Firemen's  Fund  Insurance  Company,  supra) ,  it  was  held  that  a 
piea  of  nolo  contendere  filed  by  school  directors  in  a  prosecution  for 
selling  their  votes  precluded  them  from  averring  in  subsequent  quo  war- 
ranto proceedings  to  oust  them  from  olBce,  that  they  had  not  been  con- 
victed of  the  offense  charged,  when  the  statute  provided  that  forfeiture 
of  office  should  follow  a  conviction  for  stated  offenses. 

Your  Act  provides  that  the  license  or  registration  of  a  practitioner 
of  naturopathy  may  be  revoked,  suspended  or  annulled,  or  such  practi- 
tioner may  be  reprimanded  upon  the  ground  that  he  has  been  convicted 
of  a  felony. 

If  revocation  proceedings  before  your  Board  were  based  en  the 
facts  charged  in  the  Federal  indictment  in  this  case,  the  plea  of  nolo 
contendere  would  not  be  admissible  to  prove  the  guilt  of  the  persons 
making  the  plea.  However,  the  only  question  involved  under  your  Act 
and  in  a  revocation  proceeding  before  you  of  this  kind,  is  the  fact  of 
conviction  of  said  parties  of  an  offense  amounting  to  a  felony,  and  it  is 
my  opinicn  that  the  Judgment  of  conviction  entered  by  the  Federal 
Court  on  the  doctors'  pleas  of  nolo  contendere  is  admissible  for  that 
purpose  before  your  Board  and  may  be  used  as  the  basis  of  revocation 
proceedings,  as  contemplated  by  your  Act. 

NATUROPATHY 

January  15,  1942.— 042-26. 

PHYSICIANS — HEALTH    CERTIFICATES— ISSUANCE — 
EXAMINATIONS 

QUESTIONS:  U)  Can  a  naturopathic  physician  issue  health  cer- 
tificates to  beauty  shop  operators,  waiters,  waitresses,  food  handlers, 
maids  or  anyone  else  who  is  required  to  have  a  health  certificate? 

1 2)  Has  an  applicant  a  vested  right  which  would  permit  him  to 
be  examined  by  the  Florida  State  Board  of  Naturopathic  Examiners 
without  first  obtaining  a  certificate  from  the  Basic  Science  Board,  when 
such  appUcant  has  made  appUcation  to  the  Board  for  examination  prior 
to  the  effective  date  of  the  Basic  Science  Act,  paid  his  application  fee, 
written  the  examination,  but  failed  to  pass? 

<3)  Has  an  applicant  a  vested  right  which  would  permit  him  to 
be  examined   by   the  Florida  State  Board  of   Naturopathic   Examiners. 
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R-ithout  flret  obtaining  a  certificate  from  the  Basic  Science  Board,  wtien 
such  applicant  made  his  application  prior  to  the  effective  date  of  the 
Basic  Science  Act,  paid  his  application  fee.  but  failed  to  report  for  the 
examination  ? 

'4)  Can  a  physician  who  now  holds  a  license  in  the  State  of  Florida 
as  a  naturopathic  physician,  chiropractor,  medical  physician  or  osteo- 
path, but  who  is  qualified  to  take  the  State  Board  of  ancTther  profession, 
do  so  without  first  obtaining  a  certificate  from  the  Basic  Science  Board? 
As  an  illustration,  can  a  chiropractor  already  licensed  In  the  State  of 
Florida  and  qualified  to  take  the  Naturopathic  Board.  d(7  so  without  first 
obtaining  a  certificate  from  the  Basic  Science  Board? 

To  State  Board  of  Naturopathic  Examinen: 

(1)  The  statutes  of  this  State  with  reference  to  the  practice  of 
beauty  culture  require  that  applicants  for  examinations  to  practice  such 
professiCTi  shall  furnish  to  the  Board  a  certificate  from  a  practicing 
medical  doctor  of  this  State,  that  he  or  she  is  free  from  any  contagious 
or  infectious  disease.  Those  practitioners  licensed  to  practice  the  healing 
art  by  the  Florida  State  Board  of  Medical  Examiners  are  commonly 
known  as  ni,edica]  doctors,  and,  in  my  opinion,  only  such  doctors  are 
permitted  to  furnish  the  health  certificates  required  of  applicants  for 
beauty  culture  examinations. 

With  reference  to  health  certificates  required  of  waiters,  waitresses 

and  food  handlers,  the  statutes  require  that  such  certificates  shall  be 
signed  by  a  registered  licensed  physician  or  family  practitioner  of  the 
State  of  Florida.  I  have  previously  held  that  a  physician  is  one  who 
practices  the  art  of  healing  disease  or  preserving  health,  and  that  one 
licensed  in  this  State  to  practice  naturopathy  is  such  a  physician.  Our 
statutes  require  that  doctors  of  naturopathy  shall  observe  and  be  sub- 
ject to  all  State,  county  and  municipal  regulations  in  regard  to  the  con- 
trol of  contagious  and  infectious  diseases,  the  reporting  of  births  and 
of  deaths,  and  to  any  and  all  other  matters  pertaining  to  the  public 
health,  in  the  same  manner  as  is  required  of  other  practitioners  of  the 
healing  art. 

Under  our  laws,  naturopathic  practice  employs,  among  other  things, 
dietetics,  hygiene,  first  aid,  and  sanitation,  and  one  practicing  naturop- 
athy is  required  to  have  completed  a  prescribed  course  of  study  in  anat- 
cmy.  physiology,  histology,  pathology,  hygiene  and  sanitation,  chemistry, 
diagnosis,  first  aid,  and  symptomatology.  It  is,  therefore,  my  opinion 
that  health  certificates  required  under  Section  3382.  Compiled  General 
Laws,  with  reference  to  waiters,  waitresses  and  food  handlers,  may  prop- 
erly be  issued  by  regularly  licensed  naturopathic  physicians,  and.  when 
so  Issued,  should  be  recognized  and  accepted  by  the  officers  of  the  de- 
partments requiring  such  certificates. 

I  find  no  particular  requirements  with  referance  to  health  certifi- 
cates for  maids.  If  you  have  any  particular  law  in  mind  on  maids  or 
anyone  else  who  is  required  to  have  a  health  certificate,  and  you  will 
furnish  me  with  a  citation  of  such  law,  I  will  be  glad  to  ^ve  you  my 
interpretation  of  the  same. 

(2)  and  (3)  With  reference  to  your  second  and  third  questions,  I 
have  recently  rendered  an  opinion  to  the  Honorable  Spessard  L.  Holland 
Governor,  in  which  I  held  that: 

"The  right  to  practice  the  healing  arts  in  this  State  is  a  privilege 
subordinate  to  the  police  power  of  the  State,  and  a  cittEen's  right  to 
pursue  such  a  profession  must  yield  to  the  State's  power,  in  the  exercise 
Of  its  sovereign  duty  to  preserve  health,  to  prescribe  such  restrictions 
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and  regulations  as  will  fully  protect  the  people  from  ignorance,  incapac- 
ity, deception  and  fraud,  and  one  who  engages  in  the  practice  of  such 
a  profession,  or  is  about  to  become  engaged  therein,  does  so  with  the 
full  knowledge  of  the  power  of  the  Legislature  to  make  further  and  other 
regulations  as  its  judgment  and  discretion  shall  dictate,  and  it  is  not 
a  violation  of  the  vested  rights  of  the  licensee  or  applicant  to  further 
regiilate  the  privilege  he  seeks  to  enjoy." 

Therefore,  it  is  my  opinion  that  one  who  applied  to  your  Board  to 
stand  the  natui'opathic  examination  prior  to  the  enactment  of  the  Basic 
Science  Act,  had  no  vested  right  to  take  such  examination  subsequent 
to  the  enactment  of  the  Basic  Science  Act  without  flrst  obtaining  a  cer- 
tificate of  proficiency  from  the  Basic  Science  Board. 

(4)  With  reference  to  your  fourth  question,  see  my  opinion  to 
your  Board  dated  March  27,  1941  (041-175),  and  also  my  opinion  to  the 
Board  of  Examiners  in  the  Basic  Sciences  dated  May  22,  1941   (041-267). 

NATUROPATHY 

June  7,  1941.— 041-328. 

PHYSICIANS — BOTANICAL    PREPARATIONS— PRESCRIPTION 

QUESTION:  May  duly  licensed  Naturopathic  Pliysicians  prescribe 
botanical  preparations,  their  derivatives,  extracts  and  compounds? 

To  State  Board  of  Naturopathic  Examiners: 

The  Florida  Law,  governing  the  practice  of  Naturopathy,  recognizes 
phjrtotherapy  as  a  permissible  method  of  treatment  in  that  branch  of 
the  healing  art  and  phytotherapy  relates,  generally,  to  healing  with 
the  aid  of  remedies  of  botanical  origin. 

However,  Naturopathic  Physicians  are  expressly  prohibited,  by  the 
Florida  Law,  from  the  practice  of  Materia  Medica  which  is  that  branch 
of  medical  science  dealing  with  drugs,  their  sources,  preparations  and 
uses. 

It  is  a  matter  of  common  knowledge  that  there  are  many  drugs  and 
narcotics  of  botanical  origin  which  are  included  in  Materia  Medica.  It 
may  be  that  these  same  drugs  and  narcotics  are  likewise  contemplated 
by  phytotherapy.  Nevertheless,  the  very  law  which  authorizes  the 
practice  of  Naturopathy,  in  the  State  of  Florida,  forbids  Naturopaths 
from  practicing  Materia  Medica. 

There  are  persuasive  treatments  of  this  subject  in  the  Florida  case 
of  Perry  vs.  Larson.  The  District  Court  Opinion  in  that  case  is  found 
in  25  F.  Supp.  728  and  the  Circuit  Court  of  Appeals*  Opinion  is  found 
in  104  Fed.  Rep.  2d  728. 

Therefore,  one  duly  licensed  to  practice  Naturopatliy  in  the  State 
of  Florida  is  within  his  rights  in  prescribing  botanical  remedies  contem- 
plated by  phytotherapy,  provided  such  botanical  remedies  are  not  em- 
braced in  Materia  Medica. 

NATUROPATHY 

January  15,  1942, — 042-25. 

PHYSICIANS— BOTANICAL   PREPARATIONS— PRESCRIPTION 

QUESTION:  Which  botanical  or  herb  remedies  are  to  be  classified 
as  "not  embraced  in  Materia  Medica"? 

To  State  Board  of  Naturopathic  Examiners: 

On  June  7,  1941,  I  rendered  an  opinion  to  your  Board  concerning 

the  practice  of  phytotherapy  by  naturopathic  physicians,  in  which  opin- 
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ion  I  said  "one  duly  licensed  to  practice  Naturopathy  in  the  State  of 
Florida  is  within  his  rights  In  prescribing  botanical  remedies  contem- 
plated by  phytotherapy,  provided  such  botanical  remedies  are  not  em- 
braced in  Materia  Medlca." 

With  reference  to  the  above  holding,  you  have  subsequently  raised 
the  question  that  there  are  herb  remedies  within  the  scope  of  phytothe- 
rapy which  axe  also  within  the  field  of  Materia  Medlca,  but  which  you 
as  naturopathic  physicians  should  be  entitled  to  prescribe,  and  you  have 
requested  me  to  give  you  my  opinion  as  to  which  botanical  or  herb  reme- 
dies are  to  be  classified  as  "not  embraced  in  Materia  Medica." 

This  request  has  given  me  a  great  deal  of  concern,  because  it  is  true 
that  many  herbs  or  plants  used  in  phytotherapy  likewise  furnish  the 
basis  for  many  drugs  found  in  Materia  Medlca,  and  while  the  law  recog- 
nizes phytotherapy  as  a  branch  of  naturopathy,  naturopathic  physicians 
are  by  the  same  law  specifically  prohibited  from  practicing  Materia 
Medica. 

In  your  original  request  you  ask  for  an  official  opinion  concerning 
the  right  of  a  naturopathic  physician,  licensed  under  the  laws  of  Florida, 
to  give  and  prescribe  botanical  preparations,  their  derivatives,  extracts 
and  compounds.  You  based  your  request  upon  the  assumption  that  phy- 
totherapy, which  you  are  permitted  to  practice  as  a  naturopathic  phy- 
sician, is  the  treatment  of  diseases  and  infirmities  by  the  use  of  such 
botanical  remedies. 

Benedict  Lust,  N.  D.,  IS.J3.,  has  written  and  published  what  is  [uiown 
as  Naturopathic  Pamphlet  Series  No.  36  on  phytotherapy,  and  from  thla 
publication  it  appears  that  phytotherapy  is  also  known  as  herbalism,  or 
the  regeneraticai  of  the  blood  by  herbal  Juices.  In  this  work.  Dr.  Lust 
says  that  "The  fact  which  makes  the  herbs,  etc.,  i.e.,  their  teas  or  plant 
juices,  particularly  effective,  is  the  lesser  or  greater  wealth  of  nutritive 
salts,  which  is  always  present  In  them;  and  not  only  this,  but  also  the 
fact  that  the  human  digestive  system  is  best  able  to  receive  and  most 
easily  digest  these  nutritive  salts  if  contamed  in  plant  Juic^."  In  his 
pamphlet.  Dr.  Lust  describes  some  one  hundred  twenty-five  herbs,  and 
sets  forth  therein  the  proper  method  for  their  use  in  the  practice  of 
phytotherapy.  In  studying  this  work,  I  have  been  impressed  by  the 
fact  that  Dr.  Lust  recc^nmends  that  practically  all  of  these  herbs  shoUld 
be  used  in  the  form  of  a  tea  brewed  from  the  plants  themselves. 

I  have  compared  the  list  of  herbs  contained  in  Dr.  Lust's  pamphlet 
with  Materia  Medica,  and  I  find  that  fully  fifty  per  cent  of  the  herbs 
mentioned  by  Dr.  Lust  are  also  included  in  Materia  Medica.  as  the  basis 
for  various  drugs  described  therein.  So  far  as  the  use  of  plants  in  the 
treatment  of  disease  is  concerned,  the  main  distinction  between  phyto- 
therapy and  Materia  Medica  in  their  uses,  appears  to  be  that  phytothe- 
rapy employs  the  plants  themselves  in  the  preparation  of  a  tea  which 
is  then  used  as  the  therapeutic,  or  else  the  juice  of  the  plant  is  used  as  the 
remedy;  whereas,  in  Materia  Medica  certain  substances  are  extracted 
from  the  plant  and  then  used  as  the  basis  in  the  preparation  of  a  stand- 
ardized and  uniform  driig,  which  is  then  used  as  the  therapeutic. 

After  a  very  careful  study  of  this  subject,  it  is  my  opinlcm  that  the 
law  does  not  authorize  naturopathic  physicians  in  practicing  phyto- 
therapy to  prescribe  drugs  of  a  botanical  derivation.  The  use  of  drugs 
is  commonly  understood  to  pertain  to  the  practice  of  Materia  Medlca.  in 
which  practice  the  naturopathic  physician  may  not  engage.  As  an  ex- 
ample, morphine  is,  I  understand,  derived  from  opium,  which  Is  a  product 
of  poppy  plants.  Morphine  is,  therefore,  a  botanical  derivative,  and  yet 
the  law  does  not  contemplate  that  naturopathic  physicians  may  pre- 
scribe morphine  or  other  nai*cotlcs  or  dangerous  drugs.     On  the  other 
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hand,  if  the  poppy  plant  itself,  or  a  tea  brewed  therefrom,  or  juices  ex- 
tracted from  such  plant,  is  thought  to  have  any  therapeutic  value,  then 
such  tea  or  such  juices  may  be  used  by  the  naturopathic  physician  in 
practicing  phytotherapy.  In  other  words,  it  is  my  opinion  that  naturo- 
pathic physicians  practicing  phytotherapy  may  use  the  plants,  their 
juices,  and  teas  brewed  therefrom,  which  plants  may  form  the  basis  of 
drug.-?  found  in  Materia  Medica.  but  such  physicians  may  not  prescribes 
the  drugs  found  in  Materia  Medica  or  United  States  Pharmacopffiia. 
which  may  have  as  their  principal  ingredient  some  botanical  extract  or 
derivative, 

NATUROPATHY 

July  16,  1942,-042-353. 

PHYSICIANS — HEALTH  CERTIFICATES— ISSUANCE 

QUESTION:  May  registered,  licensed  naturopathic  and  chiropractic 
physicians  issue  health  certificates  when  asked  to  do  so  by  the  State 
Hotel  Commission  or  by  any  other  agency  requiring  health  certificates? 

To  Hon.  Hunter  G.  Johnson,  Hotel  Commissioner: 

On  January  15,  1942,  I  rendered  an  official  opinion  to  the  Florida 
Board  of  Naturopathic  Examiners  on  this  question,  in  which  I  held  that 
naturopathic  physicians  duly  licensed  to  practice  in  Florida  are  author- 
ized to  issue  health  certificates  required  under  the  statutes  with  refer- 
ence to  waiters,  waitresses  and  food  handlers,  and  that  such  certificates 
,  when  so  issued  should  be  recognized  and  accepted  by  the  officers  of  the 

I  departments  requiring  such  certificates.    In  the  same  opinion  I  held  that 

only  those  practitioners  licensed  to  practice  the  healing  art  by  the  Florida 
State  Board  of  Medical  Examiners,  and  commonly  known  as  medical 
doctors,  are  authorized  to  furnish  the  health  certificates  reqiiired  of 
apphcants  for  beauty  culture  examinations.  1  adhere  to  and  re-afflrm 
the  opinion  just  referred  to,  as  well  as  the  opinion  dated  September  29. 
1941.  relating  to  health  certiflcates  by  osteopathic  physicians,  which 
opinion  is  referred  to  in  your  letter  of  July  13. 

Chiropractic  physicians  are  required  by  statute  to  pass  an  examina- 
tion in  the  following  subjects:  anatomy,  physiology,  chemistry,  bacteriol- 
ogy, pathology,  hygiene,  chiropractic  analysis,  orthopedia,  and  adjusting 
as  taught  by  recognized  chiropractic  schools  and  colleges.  In  addition, 
chiropractic  physicians  are  required  by  statute  to  observe  and  be  subject 
to  all  state  and  municipal  regnlations  relating  to  the  control  of  contag- 
ious and  infectious  diseases,  sign  death  certificates,  and  comply  with  all 
laws  pertaining  to  public  health,  reporting  to  proper  authority  as  other 
practitioners  are  required  to  do. 

The  health  certificate  required  of  waiters,  waitresses  and  food  hand- 

,  lers  under  the  statute  must  be  signed  by  a  registered,  licensed  physician 

or  family  practitioner.     The  term   "physician"  or  "family  practitioner" 

i  in  my  opinion  is  sufficiently  broad  to  cover  chiropractic  physicians.     It 

t  is  therefore  my  opinion  that  health  certificates  required  of  waiters,  wait- 

^  resses  and  food  handlers  may  properly  be  issued  by  regularly  licensed 

chiropractic  physicians,  and   when  so  issued   should   be  recognized   and 

accepted  by  the  officers  of  the  departments  requiring  such  certificates. 

OPTOMETEY 

October  15.   1941.— 041-703. 

LICENSE— REVOCATION 

QUESTION:  An  applicant  made  the  required  grade  to  pass  an  ex- 
amination given  by  the  Florida  State  Board  of  Optometry.     Before  cer- 
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tiflcates  to  successful  examinees  were  mailed  out,  this  particular  appli- 
cant entered  the  employ  of  a  registered  optometrist  who  is  in  one  of 
the  department  stores.  The  Florida  law  prohibits  the  practice  of  opto- 
metry in  cormection  with  lay  organizations,  corporations,  etc.  and  the 
Board  withheld  this  applicant's  certificate.  May  an  optometrist  already 
connected  with  a  lay  establishment  take  some  other  optometrist  into  the 
establishment  as  his  employee? 

To  Florida  State  Board  of  Optometry.  OcaUt,  Florida: 

Section  5  of  the  Florida  Optometry  Law  among  other  things  provides: 

"It  shall  be  the  duty  of  said  Board  to  examine  thoroughly  every 
applicant  desiring  to  practice  Optometry  in  this  State,  and  if  a  majority 
of  said  Board  shall  be  satisfied  that  said  person  Is  competent  and  pos- 
sesses proper  moral  character  and  the  knowledge  essential  to  such  prac- 
tice, they  shall  gi-ant  said  person  a  certificate  to  that  effect,  signed  by 
the  Pi'esident  and  Secretary  of  said  Board,  and  enter  the  name  of  such 
certificate  holder  on  their  records  as  a  registered   Optometrist." 

Under  your  statement  of  the  facts  in  this  particular  situation,  the 
applicant  in  question,  upon  making  the  required  grade  to  pass,  was  en- 
titled to  receive  a  certificate  as  a  registered  optometrist. 

However,  Section  It  of  the  Law  provides  among  other  things: 

"Any  certificate  of  registration  granted  by  said  Board  as  aforesaid, 
or  issued  as  a  renewal  or  by  re -issue  may  be  revoked  by  said  Board,  if 
the  person  to  whom  Issued,  after  at  least  thirty  (30)  days'  notice  of  a 
time  and  place  of  hearing  before  said  Board,  and  given  an  opportunity 
to  be  heard,  shall  be  found  guilty  by  the  Board  of  .  .  .  the  violation  of 
any  of  the  provisions  of  this  Act." 

Under  the  cited  portions  of  the  law,  the  applicant  In  question  was 
entitled  to  receive  his  certificate,  and  the  Board  had  no  authority  to 
withhold  it  or  revoke  it  imtil  after  the  applicant  had  been  given  thirty 
days'  notice  of  a  time  and  place  of  hearing  before  said  Board  and  had 
been  given  an  opportunity  of  being  heard. 

Section  11  of  the  Act  likewise  prcmdes  as  follows: 

"Likewise  it  sliall  be  unlawful,  for  any  Optometrist  licensed  luider 
the  provisions  of  this  Act  to  undertake  to  engage  in  the  practice  of  Op- 
tometry with  any  organization,  group  or  lay  individual  excepting  that 
this  shall  not  prohibit  the  employment  by.  or  the  forming  of  partner- 
ships between  Optometrists  duly  licensed  in  the  State  of  Florida,  and 
further  excepting  any  registered  Optometrist  now  engaged  in  the  practice 
of  Optometry  with  a  corporation,  lay  body,  organization,  group  or  lay 
individual  providing  that  upon  the  termination  of  his  present  contract 
or  agreement  he  shall  be  prohibited  from  engaging  with  any  other  cor- 
poration, lay  body,  organization,  group  or  lay  individual." 

According  to  the  facts  stated  in  your  communication,  the  applicant 
in  question,  ttefcTe  receiving  his  certificate,  entered  the  employ  of  a 
registered  optometrist  who  is  in  one  of  the  large  department  stores  in 
Miami.  You  will  observe  that  the  last  quoted  portion  of  Section  11  of 
the  Act  specifically  exempts  from  the  provisions  thereof  the  employment 
by  optometrists  duly  licensed  in  the  State  of  Florida.  You  will  also 
note  that  there  Is  further  excepted  from  the  prohibition  of  that  section 
any  registered  optometrist  now  engaged  in  the  practice  erf  optometry  with 
a  lay  organization. 

It  is  my  opinion  that  an  optometrist  duly  licensed  in  the  State  of 
Florida,  who  Is  now  connected  with  a  lay  organization  within  the  excep- 
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tion  cited  above,  may  employ  another  optometrist  in  connection  with 
his  work  with  such  lay  organization.  However,  the  employee's  connec- 
tion with  the  lay  organization  would  necessarily  terminate  at  the  same 
time  that  his  employer's  relationship  with  such  lay  organization 
terminated. 

NVBSING 

August   10,   1942. — 042-393. 

BOARD  OP  EXAiONERS— ACCEPTANCE  OF  TRANSFER  STUDENTS- 
AUTHORITY 

QUESTION;  A  review  of  the  file  submitted  discloses  that  a  training 
student  at  St.  Vincent's  Hospital,  Jacksonville,  was  in  March.  1942,  doing 
special  training  work  in  psychiatry  as  an  affiliate  at  Mount  Hope  Retreat. 

While  in  Mount  Hope  Retreat,  she  violated  a  rule  against  smoliing 
in  her  room;  as  a  consequence  she  was  returned  to  St.  Vincent's,  her 
home  school,  where  she  was  expelled  for  the  offense,  expulsion  from  that 
institution  being  automatic  upon  proof  of  the  violation  of  the  anti-smok- 
ing rule  in  force  there. 

The  file  also  discloses  that  the  student  had  only  five  more  months 
training  before  completing  her  training  work  and  becoming  a  graduate 
nurse:  that  she  was  anxious  to  become  a  graduate  nurse  in  order  that 
she  might  enter  some  branch  of  the  armed  forces  and  do  her  part  in  the 
defense  of  her  country;  that  while  she  did  break  the  anti-smoking  rule, 
and  possibly  a  rule  requiring  trainees  to  be  in  their  dormitories  by  a  cer- 
tain hour,  she  nevertheless  had  made  good  grades  in  her  work  and  gave 
promise  ul  becoming  a  good  nurse,  otherwise  I  feel  sure  the  Board  of 
Examiners  of  Nurses  would  never  have  consented  to  her  completing  her 
training  even  though  she  be  required  to  complete  it  in  some  hospital 
outside  the  State  of  Florida. 

After  bemg  expeUed  from  St,  Vincent's  she  made  an  effort  to  trans- 
fer to  another  training  school  in  order  to  complete  her  training.  The 
question  of  approving  her  transfer  then  came  before  the  Board  of  Ex- 
aminers of  Nurses,  and  the  Board  refused  to  give  such  approval,  but  did 
consent  to  her  entering  a  school  of  nursing  in  any  other  state. 

By  what  authority  did  the  State  Board  of  Examiners  of  Nurses  as- 
sume to  pass  up<Mi  this  proposition,  and  in  doing  so  did  the  Board  ex- 
ceed its  authority? 

To  Miss  Florence  V.  Moore,  R.N.,  Secretary -Treasurer,  State  Board  of 
Examiners  of  Nurses.  227  S.  Orlando  Avenue,  Winter  Park,  Florida: 

"ITie  law  creating  your  Board  vests  in  that  body  the  authority  and 
power  to  examine  applicants  and  award  certificates  of  registration  for 
nursing  in  this  state.  The  law  also  requires  the  Board  to  keep  a  registry 
of  all  training  schools  for  niirses  in  this  state  which  comply  with  the 
pro^Tsions  of  such  law  and  rules  and  regulations  adopted  by  the  Board 
pursuant  thereto. 

I  have  before  me  a  copy  of  the  rules  and  regulations  adopted  by  your 
Board  from  time  to  time  and  revised  In  1942.  I  find  no  rule  or  regulation 
therein  which  purports  to  regulate  the  acceptance  of  transfers  by  the 
different  training  schools,  nor  do  I  believe  the  Board  would  have  the 
authority  to  adopt  any  such  rule  or  regulation. 

A  person  seeking  an  examination  at  the  hands  of  your  Board  must 
show  by  her  application  that  she  is  twenty-one  years  of  age  or  over,  that 
she  is  of  good  moral  character  and  has  graduated  from  a  training  school 
connected  with  a  hospital  approved  by  the  State  Board  in  which  such 
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school  is  located,  and  must  then  pass  an  examination  given  by  the  Board 
on  certain  subjects  specified  in  the  law. 

While  your  Board  has  the  authority  and  power  to  approve  or  reiect 
training  schc»ls  and  to  promulgate  rules  and  regulations  for  the  guidance 
and  supervision  of  training  schools,  this  power  of  supervision  and  regu- 
lation contemplates  a  consideration  of  the  curriculum  of  the  training 
school,  the  period  of  time  required  for  completing  the  training,  the  fa- 
cilities available  for  rendering  efficient  trainine.  and  the  capabtllties  and 
qualifications  of  the  training  and  supervlsional  personnel  of  such  training 
schools.  The  law  vests  no  authority  in  your  Board  to  pass  upon  who  may 
or  may  not  enter  training  at  such  schools.  That  is  a  matter  left  entirely 
within  the  discretion  of  the  training  school  itself,  and  caimot  be  influ- 
enced, directly  or  indirectly,  by  any  action  ur  restraint  on  the  part  of 
the  Board  of  Examiners  of  Nurses.  If  an  approved  training  school  de- 
sires to  give  training  to  a  person  who  has  been  expelled  from  another 
school  for  some  infraction  of  its  rules,  that  is  a  matter  to  be  decided 
upon  exclusively  by  the  school  itself  and  without  any  hampering  re- 
strictions upon  such  policy  by  your  Board, 

The  authority  of  the  Board  to  pass  upon  the  qualifications  of  the 
individual  trainee  comes  into  play  whenever  such  person  becomes  an 
applicant  for  certification  by  the  Board  as  a  registered  nurse,  and  not 
before. 

It  is  therefore  my  opinion  that  your  Board  has  exceeded  its  authority 
in  the  present  case  by  assuming  to  pass  upon  the  question  of  whether  or 
not  some  approved  training  school  in  the  State  of  Florida  may  permit  a 
student  to  transfer  to  that  training  school  and  cmnplete  her  training  as  a 
nurse. 

I  would  also  like  to  make  this  further  observation  which  appears  to 
me  to  be  indicated  from  the  facts  of  this  ptuticular  case.  We  are  pres- 
ently engaged  in  a  terrible  war,  flghttng  for  our  very  existence.  Millions 
of  our  young  men,  the  flower  of  American  manhood,  are  entering  this 
conflict  with  the  knowledge  that  many  of  them  will  be  killed  and  many 
more  seriomly  wounded  in  order  that  our  institutions  and  way  of  life 
may  continue  to  flourish  and  exist  in  a  state  of  freedom  and  liberty. 
These  young  men  now  need,  and  more  and  more  will  require,  the  tender 
care  of  those  fine  women  who  have  dedicated  their  lives  to  the  nursing 
of  suffering  humanity.  Por  that  reason  if  none  other,  every  encourage- 
ment should  be  given  to  those  who  seek  to  become  nurses  in  order  that 
they  too  may  do  their  part  in  the  common  defense  of  our  country. 

Many  restrictions,  rules  and  r^ulations  governing  situations  similar 
to  the  present  unfortunate  one,  often  serve  a  laudable  purpose  in  peace 
time,  but  frequently  during  a  time  of  war  only  serve  to  h^der  the  war 
effort  and  deprive  the  country  of  the  services  of  those  who  stand  ready 
to  give  their  all  in  the  cause  of  liberty  and  freedom. 

Even  if  your  Board  had  the  authority  which  It  has  assumed  in  the 
present  situation,  the  Board's  action  would  be,  in  my  opinion,  unreason- 
able la  view  of  the  present  emergency,  the  urgent  need  for  trained  nurses 
in  the  armed  forces,  and  the  comparatively  iimocuous  conduct  for  which 
the  girl  in  the  present  case  was  expelled  and  refused  permission  to  trans- 
fer to  another  school. 

NtJRSlNG 

May  22,  1942.— 042-253, 

BOARD   OF   EXAMINERS— EXPENSE   ACCOUNTS   OF  MEMBERS 

QUESTION:  Where  the  Florida  State  Board  of  Examiners  of  Nurses 
has  ruled  that  expense  accounts  for  the  members  should  be  signed  by  the 
President  and  the  Treasurer: 
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(1>  If  the  Treasurer  signs  these  expense  accounts,  could  her  bonds- 
men be  held  responsible  for  the  money  if  they  were  declared  by  the  court 
iUegal? 

(2)  Would  the  Treasurer  be  justified  in  refusing  to  sign  these  ex- 
pense accounts  unless  there  was  an  itemized  statement  made  out  of  what 
j,he  business  of  the  Board  was  and  it  was  of  such  a  nature  that  it  would 
warrant  the  spending  of  this  money? 

To  Mrs.  Louisa  B.  Bcnham,  R.N.,  Seoretary-Treasurer  State  Board  of 
Examiners  of  Nurses: 

(ll  With  reference  to  the  question  of  the  liability  of  the  Treasurer's 
bondsmen,  it  is  my  opinion  that  her  bondsmen  would  incur  no  liability  by 
reason  of  her  approval  of  such  expense  accounts  in  the  event  they  were 
declared  invalid  by  the  court. 

<2)  With  reference  to  the  Treasurer  requiring  itemized  statements 
of  expense  accounts.  Section  4  of .  your  Act  provides  that  all  of  the  ex- 
penses of  the  Board,  including  salaries,  shall  be  paid  from  money  re- 
ceived as  fees  under  the  provisions  of  said  Act  upon  vouchers  itemi3ed 
and  certified  to  the  Comptroller.  Under  this  provision,  the  Treasurer  is 
not  only  justified  but.  in  my  opinion,  it  is  her  duty  to  require  that  such 
expense  accounts  be  itemized  and  that  they  show  proper  charges  against 
the  funds  of  the  Board. 

NCBSING 

June  10,  1942.— 042-291. 

BOARD    OP    EXAMINERS--OPFICERS    AND    MEMBERS— DUTIES 

QUESTION:  What  are  the  duties  of  the  President,  Secretary,  and 
members  of  the  Board  of  Examiners  of  Nurses  who  are  not  officers  thereof? 

To  Mrs.  Lo7dsa  B.  Benham,  R.N.,  Secretary  and  Treasurer.  State  Board 
of  Examiners  of  Nurses,  Hawthorne,  Florida: 

The  President  is  the  executive  officer  of  the  Board,  and  it  is  her 
duty  (1)  to  preside  at  all  meetings  of  the  Board,  (2)  to  sign  all  vouchers 
or  requisitions  for  salaries  and  expenses  to  be  paid  from  "State  Board  of 
Nurses  Funds,"  f3S  sign  all  certificates  of  registration  and  the  annual 
report  to  the  Governor,  and  *i)  preside  at  aU  meetings  for  suspension  or 
revocation  of  certificates  of  registration. 

The  Secretary  as  such  is  charged  with  the  following  duties:  (1)  keep 
a  record  of  proceedings  of  the  Board,  including  a  register  of  the  names  of 
all  nurses  and  training  schools  registered  under  the  Act,  f2)  employ 
necej.sary  secretaries,  bookkeepers  and  stenographers  for  carrying  on  the 
work  of  the  Board,  <3)  call  special  meetings  of  the  Board  upcm  written 
request  of  any  two  members,  '4)  act  as  custodian  of  the  Board's  seal.  f5> 
prepare  and  sign  with  the  President  the  annual ,  report  to  the  Governor, 
(6>  publish  and  mail  notices  of  examinations.  <7)  issue  temporary  permits 
to  trained  nurses,  'St  administer  oaths  at  suspension  or  revocation  hear- 
ings, and  fS)  sign  and  affix  seal  to  all  certificates  of  registration. 

The  Secretary  is  also  Treasurer  of  the  Board  and  as  such  has  the 
following  duties:  (1)  sign  all  vouchers  for  expenses  incurred,  signature 
to  be  notarized,  '2)  see  that  all  persons  handling  money  under  her  super- 
vision are  properly  bonded,  <3)  receive  and  transmit  all  funds  of  the 
Bcurd  to  the  State  Treasurer  to  be  credited  to  "State  Board  of  Nurses 
Funds." 

The  Secretary  is  also  training  school  lnsi>ector  and  as  such  has  the 
following  duties:    (1)   inspect  all  training  schools  for  nurses  existing  in 
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the  State  of  Florida,  and  register  such  schools  as  comply  with  the  pro- 
visions of  the  Act  and  the  rules  and  regulations  ol  the  Board. 

The  members  of  the  Board  who  are  not  oCBcers  are  charged  with  the 
following  duties:  (1)  attend  and  participate  in  all  meetings  of  the  Board, 
(2)  participate  in  the  preparation  of  all  examinations  and  the  holding 
of  same.  ( 3 )  participate  in  all  deliberations  cf  the  Board  and  all  hearings 
for  suspension  or  revocation  of  certificates,  and  <4)  look  after  and  attend 
to  such  business  of  the  Board  as  may  be  delegated  to  them  by  the  Board. 

I  also  call  your  attention  to  the  provision  of  Section  4  of  the  Act  and 
the  provisions  of  Rule  8  adopted  by  your  Board,  both  of  which  provide 
that  "members  of  the  board  shall  receive  ...  all  necessary  expenses  in- 
curred while  looking  after  the  business  of  the  board." 


NURSING 

September  21,  1942. — 042-45S, 

BOARD  OF   EXAMINERS— PLACE   AND   PROCTORS   FOR    HOLDING 
EXAMINATIONS — RENEWAL  FEES 

QUESTION:  H)  May  the  Board  send  a  set  of  examination  papers 
to  the  State  Board  Office  in  another  state  in  order  to  permit  Florida 
citizens  in  the  armed  forces  stationed  In  such  other  state  to  take  said 
examination  under  the  supervision  of  the  State  Board  of  the  sister  state? 

(2)  Where  a  registrant  has  allowed  her  certificate  to  lapse  may  the 
Board  require  a  new  certificate  fee  of  $10.00  or  should  the  Board  merely 
require  the  payment  of  the  delinquent  annual  renewal  fees? 

To  MUs  Florence  V.  Moore,  Secretary 'Treasurer,  State  Board  of  Nurset: 

( 1 )  Existing  laws  with  reference  to  civil  rights  and  status  of  citizens 
in  the  military  service  of  the  United  States  have  as  their  purpose  the 
preservation  and  protection  of  those  civH  rights.  In  times  such  as  we  are 
presently  experiencing  many  regulations  must  be  waived  in  order  that  the 
rights  of  our  citizens  in  the  armed  forces  may  be  maintained  and  pro- 
tected. In  holding  examinations  it  is  the  duty  of  your  Board  to  see  that 
applicants  are  properly  examined  and  the  integrity  of  your  examination 
preserved.  If  your  Board  is  of  the  opinion  that  the  applicants  referred 
to  in  your  request  will  receive  no  unfair  advantage  over  other  applicants 
by  taking  this  examination  in  another  state  under  the  proctorship  of  a 
corresponding  board  in  that  state  then  it  is  my  opinion  that  you  may 
lawfully  permit  the  examination  to  be  so  taken  and  supervised.  However, 
the  papers  should,  of  course,  be  forwarded  to  and  corrected  by  your 
Board. 

(2)  With  reference  to  the  renewal  fee  it  is  my  opinion  that  the 
Board  may  not  reqiiire  the  payment  of  a  new  certificate  fee  of  $10.00 
where  the  registrant's  certificate  has  lapsed  because  of  non-payment  of 
the  annual  renewal  fees.  Penalties  for  failure  to  renew  a  certificate  are 
pro^-ided  for,  I  believe,  in  Section  13  of  your  act  which  provides  that  any- 
one who  shall  practice  as  a  trained  nurse  or  in  any  way  represent  himself 
or  herself  as  a  trained  or  registered  nurse  in  this  state  without  holding  a 
certificate  or  permit  as  provided  for  in  the  act  or  who  shall  violate  any 
of  the  provisions  of  said  act  shall  be  subject  to  a  fine  of  not  less  than 
Ave  dollars  or  more  than  fifteen  dollars.  This  penalty,  of  course,  would 
have  to  be  imposed  by  a  court  of  competent  jurisdiction.  In  my  opinion 
you  may  renew  certificates  upon  payment  of  delinquent  annual  renewal 
fees. 
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December  12,  1941.— 041-701. 

BOARD  OP  EXAMINERS— POWERS  AND  DUTIES 

QUESTION:  (1)  Has  the  Florida  State  Board  of  Examiners  of 
Nurses  authority  to  employ  a  member  of  said  Board  to  act  as  license  In- 
vestigatcTr  and  pay  her  a  salary? 

(2)  Has  the  Board  authority  to  employ  as  an  assistant  secretary 
at  $190.00  per  month  someone  not  a  member  of  said  Board? 

To  Mrs.  Louisa  B.  Betiham,  R.N.,  Executive  Secretary -Treasurer.  State 
Board  of  ExaTniners  of  Nurses: 

<1)  The  statute  creating  the  Florida  State  Board  of  Examiners  of 
Nurses  specifically  makes  it  the  duty  of  the  Board  to  "cause  the  prosecu- 
tion of  all  persons  violating"  the  provisions  of  said  law,  and  authorizes 
the  Board  to  "incur  the  necessary  expenses  In  so  dtrlng." 

The  Constitution  of  Florida  prohibits  an  officer  of  this  State  from 
accepting  any  other  office  of  honor  or  profit  under  the  government  of 
this  State  or  of  the  United  States.  In  this  connection,  the  members  of 
your  Board  are  State  officers,  but.  In  my  opinion,  one  employed  by  your 
Board  as  a  special  inspector  or  Investigator  of  Ucenses  Is  not  a  State 
officer. 

In  prosecuting  violations  of  your  regulatory  act,  it  is  necessary  to 
incur  certain  expenses  which  the  Board  Is  authorized  to  pay.  In  my 
opinion,  your  Board  is  vested  with  a  certain  amount  of  discretion,  in  the 
exercise  of  which  said  Board  may  determine  that  a  special  investigator  c»r 
Inspector  is  necessary  in  bringing  about  prosecution  under  your  act.  Upon 
such  determination  being  made  by  said  Board,  It  may,  In  my  opinion, 
employ  anyone  it  sees  fit  as  such  inspector  or  investigator,  whether  a 
member  of  said  Board  or  not,  and  such  person's  salary  to  be  determined 
by  said  Board  would  constitute  a  necessary  expense  Incurred  In  perform- 
ing the  specific  duties  imposed  by  the  law  upon  said  Board  with  respect 
to  prosecutions. 

(2)  With  reference  to  employment  of  an  assistant  secretary,  the 
Board  may,  in  my  opinion,  employ  such  office  and  clerical  assistants  as 
the  Board  may  determine  to  be  necessary  in  the  performance  of  the 
various  duties  imposed  upon  It  by  law,  and  the  salary  or  salaries  therefor 
to  be  fixed  by  the  Board  may  properly  be  paid  out  of  the  funds  known 
as  State  Board  of  Nurses'  Funds. 

However,  In  employing  the  assistants  referred  to  in  this  opinion,  no 
such  employee  should  be  employed  to  perform  the  duties  imposed  by  law 
upon  the  president,  secretary,  treasurer  or  training  school  Inspector  of 
your  B<sard. 

NURSING 

February  10,  1941. — 041-45. 

TRAINING    SCHOOL— DIPLOMAS— REQUIREMENTS 

QUESTION;  d)  Should  a  diploma  be  issued  by  a  registered  train- 
ing school? 

12)  Should  a  certificate  be  issued  by  your  body  to  a  person  who 
has  completed  the  36  months'  course  at  the  training  school  and  taken  the 
examination  there  as  well  as  the  examination  before  your  Board,  though 
the  marks  m.ade  by  such  person  are  not  up  to  the  standard  set  by  you? 
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To  State  Board  of  Examiners  of  Nurses: 

Your  body  as  presently  constituted  was  created  by  Chapter  7831. 
Laws  of  Florida,  Acts  of  1919  (now  appearing  as  Section  3506,  et  seQ. 
C.G.L.)  which  superseded  the  previous  act  of  1913  (C.  6491).  Under  this 
act  you  are  empowered  to  adopt  rules  and  regulations  for  the  govern- 
ment of  your  body  and  for  the  Inspection  and  registration  of  training 
schools  for  nurses.  Among  such  rules  and  regulations  you  may  require 
that  certain  standards  of  training  be  given  by  the  schools  for  nurses  and 
certain  grades  be  made  on  examinations  before  a  diploma  of  graduation 
may  be  issued  by  such  training  school  or  certificate  of  registered  nurse  be 
issued  by  your  body.  After  a  diploma  has  been  duly  issued  withcTut  fraud  by 
a  training  school  for  nurses  and  the  applicant  for  a  certificate  as  regis- 
tered nurse  has  met  the  other  requirements  as  to  age  and  moral  charac- 
ter, and  has  paid  the  required  fee,  such  applicant  has  a  right  to  take  the 
examination  given  by  you  for  a  certificate,  but  if  the  required  mark  set 
by  you  is  not  made  by  the  applicant  you  niay  refuse  to  issue  a  certificate 
as  a  registered  nurse. 

PHARMACISTS 

September  4,  1941.— 041-501. 

DRUGS— WHOLESALE   DEALERS 

QUESTION:  Under  Section  1  of  Chapter  13757,  Acts  of  1929  can  a 
wholesale  place  of  business  lawfully  use  the  title  "Drug  Sundnes"  al- 
though such  place  does  not  employ  a  registered  pharmacist? 

7*0  State  Board  o/  Health  : 

A  place  of  business  that  seUs  only  at  wholesale  ftnd  in  the  original 
packages  medicinal  drugs,  medicinal  chemicals,  pharmaceutical  prepara- 
tions and /or  blologicals.  may  use  the  title  "DRUG  SUNDRIES"  under  the 
statute,  even  though  a  registered  pharmacist  is  not  employed.  However, 
a  registered  pharmacist  would  have  to  be  employed  if  those  products 
were  compounded  or  dispensed  at  that  place  of  business  before  that  title 
could  be  lawfully  used. 

PHARMACISTS 

June  24,  1942.— 042-317. 

MILITARY    SERVICES— ANNUAL    FEES— EXEMPTION 

QUESTION:  A  number  of  pharmacists  are  in  the  military  service 
and  are  therefore  not  practicing  pharmacy.  Has  the  Board  of  Pharmacy 
authority  to  exempt  such  pharmacists  from  the  payment  of  the  annual 
renewal  registration  fee  as  provided  by  Chapter  18323,  Acts  of  1939? 

To  Hon..  R.  Q.  Richards,  Secretary -Treasurer.  Board  of  Pharmacy  for  the 
State  of  Florida.  Fort  Myers,  Florida: 

Chapter  19323.  Acts  of  1939  provides: 

"Every  person  registered  who  desires  to  continue  the  practice  of  phar- 
macy in  the  State  of  Florida  shall  annually  thereafter,  during  the  time 
he  or  she  shall  continue  such  practice,  pay  the  Secretary  of  said  Board  of 
Pharmacy  a  registration  fee,  ..." 

It  is  my  opinion  that  a  pharmacist  who  has  been  Inducted  into  the 
am^ed  forces  of  the  United  States  is  not,  during  the  period  of  his  mili- 
tary service,  engaged  in  the  practice  of  ptiarmacy  within  the  meaning  of 
Section  2213,  R,  G.  S.  1920,  as  amended  by  Chapter  19323,  Acts  of  1939, 
and  is  not,  therefore,  required  to  pay  the  annual  registration  fee  therein 
prescribed. 
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DENTISTRY 

May  30,  1942.— ^42-272, 

DENTISTS — MILITARY  SERVICE — ^LICENSE  RENEWAL 

QUESTION:  Has  the  Florida  State  Board  of  Dental  Examiners  au- 
thority to  suspend  the  requirements  of  Sections  17  and  18  of  Chapter 
20240,  Acts  of  1941.  requiring  the  payment  of  an  annual  renewal  fee  and 
notice  c?f  change  of  address  on  penalty  of  requiring  another  examination 
before  being  licensed  when  dentists  now  licensed  under  the  Act  are  en- 
gaged in  military  service? 

To  Hon.  Fred  M.  York,  Chairman,  Florida  State  Board  of  Dental 
Examiners : 

Chapter  30240.  Acts  of  1941,  known  as  the  Florida  Dental  Act,  and 
requiring  all  dentists  licensed  to  practice  in  Florida  to  annually  renew 
their  licenses,  was  enacted  by  the  Legislature  at  a  time  when  the  Legis- 
lature did  not  contemplate  the  present  national  emergency.  Therefore 
the  Act  does  not  contain  any  express  provisions  with  reference  to  the 
subject-matter  of  this  opinion.  However,  the  clear  intent  of  the  Federal 
law  relating  to  service  in  the  military  forces  of  the  United  States  during 
the  present  emergency  is  to  protect  so  far  as  possible  the  civil  rights  of 
persons  serving  in  the  armed  forces  of  this  country.  Such  persons  are 
considered  as  being  on  furlough  or  leave  of  absence  from  their  civil  occu- 
pations or  employments  during  the  period  of  time  they  are  serving  in 
the  military  forces  of  the  United  States. 

Since  this  is  true,  your  Board,  on  the  basis  of  public  policy  alone, 
would  be  justified,  in  my  opinion,  in  treating  dentists  actually  serving  in 
the  military  forces  of  the  United  States  as  being  on  furloi^h  or  leave  of 
absence  from  their  private  practice,  and  waiving,  so  far  as  siHih  dentists 
are  concerned,  the  requirements  of  Chapter  20240,  Acts  of  1941.  relating 
to  renewal  of  licenses  and  the  penalties  therein  prescribed  for  failure  to 
renew  such  license. 

A  similar  opinion  to  this  was  rendered  on  January  13,  1942,  with 
reference  to  renewal  licenses  of  chiropractors  serving  in  the  military 
forces  of  the  United  States. 


FUNERAL  DIRECTORS 

July  23,  1941.— 041-396. 

BURIAL— REMOVAL— TRANSIT  PERMITS  AND  APPLICATIONS  FOR 

DISINTERMENT 

QUESTION :  ( 1 )  Is  it  mandatory  that  a  funeral  director  be  denied 
a  fimeral-removal-transit  permit  by  the  State  Bcai'd  of  Health  unless  he 
gives  the  number  of  the  license  issued  by  the  State  Board  of  Funeral 
Directors  and  Embalmers? 

1 2)  May  the  State  Board  of  Health  require  the  applicant  for  a  dis- 
interment permit  to  give  the  number  of  his  license  issued  by  the  State 
Board  of  Funeral  Directors  and  Embalmers? 

To  Dr.  Edivard  M.  L'Engle.  Director,  Bureau  of  Vital  Statistics,  State 
Board  of  Health,  Jacksonville,  Florida: 

il>  In  the  opinions  referred  to  in  your  letter,  it  was  stated  that 
under  Section  3278.  C.  G.  L.  1927,  considered  with  other  relevant  laws,  the 
local  registrars  are  notified  to  accept  certificates  from  or  refuse  to  issue 
burial  reports  to  an  undertaker  or  a  funeral  director  who  has  not  been 
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licensed  by  the  State  Board  of  Fimera]  Directors  and  Embalmers.  The 
rule  of  the  State  Board  of  Health  requiring  that  a  funeral  director  who 
has  made  a  request  for  a  burial-removal-transit  permit  should  give  the 
number  of  the  license  Issued  by  the  State  Board  of  Funeral  Directors  and 
Embalmers  is  not  in  conflict  with  these  opinions  if  the  request  for  the 
license  number  is  considered  as  made  merely  for  InformatitTn  purposes,  but 
the  rule  is  in  conflict  with  the  opinions  if  construed  to  mean  that  the 
request  for  the  permit  should  be  denied  if  the  funeral  director  does  not 
have  in  fact  a  license  issued  by  the  State  Board  of  Fimeral  Directors  and 
Embalmers. 

<2)  Section  21  of  Chapter  11950,  Laws  of  Florida,  Acts  of  1937  (Sec- 
ticn  35S9  (22)  C.  G.  L.  1940  Supplement)   provides: 

"It  shall  be  unlawful  to  disinter  a  dead  human  body  unless  said  dis- 
interment is  under  the  direct  supei'vision  of  a  funeral  director  duly  li- 
censed under  the  terms  of  this  Act." 

In  view  of  this  statutory  provision  it  seems  a  reasonable  requirement 
that  the  applicant  for  a  disinterment  permit  give  the  number  of  his 
license  issued  by  the  State  Board  of  Funeral  Directors  and  Embalmers. 

You  also  asked  whether  Section  21  above  quoted  is  binding  on  the 
State  Board  of  Health  and  in  my  opinion  it  is. 

PUBLIC  ACCOUNTANTS 

May  13,  1941.— 041-259. 

APPLICANTS — C.P.A.   EXAMINATION— CERTIFICATE 

QUESTION:  Under  Section  3922,  C.G.L.  1927,  is  an  employee  ot 
the  Department  of  Internal  Revenue  of  the  tTnlted  States,  who  has  at- 
tained the  degree  of  proficiency  therein  defined,  and  who  meets  the  resi- 
dential requirements  therein  set  forth,  entitled  upon  application  to  be 
granted  a  certificate  to  practice  public  accounting  as  a  C.P.A.  without 
examination  by  the  State  Board? 

To  Hon.  Robert  Pentland,  Jr.,  Chairman,  State  Board  of  Accountancy. 
1410  Security  Building,  Miami.  Florida: 

Section  3922,  Compiled  General  Laws  of   1927,  provides: 

"The  State  Board  of  Accountancy  may,  in  its  discretion,  waive  the 
examination  of  any  person  possessing  the  qualifications  mentioned  in 
Section  3917  whose  recOT-d  and  professional  standing  are  satisfactory  to 
the  said  board,  who  shall  have  practiced  public  accounting  for  five  years 
preceding  Jime  1,  1927.  of  which  the  three  years  immediately  preceding 
that  date  shall  have  been  in  Florida,  and  who  shall  apply  in  writing  to 
said  board  for  such  certificate  before  December  31.  1927.  Each  such  ap- 
plicant shall  pay  a  minimum  fee  of  twenty-five  dollars. 

"The  board  may  In  its  discretion  grant  a  certificate  as  a  certified 
public  accountant  to  such  applicant  as  is  engaged  in  the  internal  revenue 
service  of  the  United  States  who  has  passed  grade  number  eleven  as  now 
established  in  that  service  and  if  he  complies  with  the  otl^r  requirements 
of  this  Chapter,  and  who  is  a  resident  of  Florida  as  defined  in  Section 
3917  on  June  I,  1927." 

It  will  be  noted  that  in  the  first  paragraph  of  Section  3922.  the  time 
limit  was  placed  thereupon;  to-wit,  December  31,  1927.  Chapter  15637. 
Acts  of  1931,  extended  the  time  provided  therein  in  this  language: 

"The  Board  is  hereby  authorized  to  accept  applications  from  per- 
sons who  had  the  experience  required  by  Section  3922  of  the  Acts  of  1927 
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[  but  who  failed  to  apply  within  the  time  limit  set  by  such  Section,  and  to 

.1  extend  to  any  such  persons  whatever  benefits  they  should  have  received 

had  applications  been  properly  made,  provided  such  applicants  be  of  good 

moral  character." 

Chapter  17266  Acts  of  1S35  repealed  Section  30  of  Chapter  15637, 
Acts  of  1931,  which  is  the  Section  of  Chapter  15637  last  above  quoted. 
The  Supreme  Court  in  the  case  of  Bounnie  vs.  Pentland,  et  al,  196  So.  606. 
said: 

"Evidently  the  tini,e  was  extended  by  Section  30,  Chapter  15637,  Acts 
of  1931,  and  this  Section  repealed  by  Chapter  17266,  Acts  of  1935," 

There  is  no  question,  therefore,  that  no  one  can  now  apply  for  a 
license  under  the  provisions  of  the  first  paragraph  of  Section  3922,  Com- 
piled General  Laws  of  1927. 

The  only  remaining  question  to  determine  Is  whether  or  not  the 
next  paragraph  of  Section  3922  relating  to  the  applications  of  Internal 
Revenue  Agents,  is  still  in  force  and  effect.  I  have  been  unable  to  find 
any  time  limit  specified  in  the  second  paragraph  of  Section  3922,  supra. 
This  particular  part  of  said  Section  seems  to  be  a  complete  provision 
with  regard  to  persons  in  the  Internal  Revenue  Service,  and  the  require- 
ments under  this  Section  are;  (a)  the  granting  of  the  appUcation  is  dis- 
cretionary with  the  Board;  (b)  the  applicant  must  be  engaged  in  the 
Internal  Revenue  Service  of  the  United  States  at  the  time  of  the  grant- 
ing of  the  certificate,  and  must  have  passed  grade  number  eleven  as  es- 
,  tablished  in  that  Service  prior  to  his  making  application  for  a  certificate 
as  a  certified  public  accountant;  (c)  if  such  applicant  complies  with  the 
other  requirements  of  that  Chapter;  other  requirements,  of  course,  could 
only  refer  to  such  requirements  as  would  not  be  inconsistent  with  this 
particular  provision,  which  would  take  into  consideration  any  fees,  et 
cetera,  that  might  be  provided;  and  the  last  condition  is  that  the  appli- 
cant must  be  a  resident  of  Florida  as  defined  in  Section  3917  on  June  1, 
1927.    A  resident  of  Florida  is  defined  in  said  paragraph  as: 

"Fbr  the  purpose  of  this  chapter  a  resident  of  Florida  is  defined  as 
one  who  has  resided  in  Florida  for  at  least  twelve  months  Immediately 
preceding  his  appUcation." 

From  my  examination  of  all  subsequent  statutes  with  relation  to  the 
State  Board  of  Accountancy,  I  find  nothing  inconsistent  with  the  second 
paragraph  of  Section  3922,  supra. 

I  am  of  the  (?pinlon  that  the  extension  of  time  provided  by  Chapter 
15637,  Acts  of  1931,  related  whoUy  to  the  first  paragraph  of  Section  3922 
since  this  was  the  only  part  of  said  paragraph  that  provided  a  time  llmlf, 
Mid  that  when  this  extension  was  repealed  by  Chapter  17266,  Acts  of  1935, 
it,  of  course,  did  not  affect  the  second  paragraph  of  said  section. 

I,  therefore,  hold  that  any  person  presently  engaged  in  the  Internal 
Revenue  Service  of  the  United  States  Government  and  has  passed  grade 
number  eleven  as  established  by  that  service  at  the  time  of  the  passage 
of  the  Act,  and  who  is  a  resident  of  the  State  of  Florida  as  defined  in 
Section  3917  on  June  1,  1927,  should  be  permitted  to  make  an  appUcation 
for  a  certificate  as  a  certified  public  accountant,  and  that  the  Board,  in 
its  discretion,  could  either  grant  or  deny  the  same. 

PUBLIC   ACCOUNTANTS 

June  14,  1941.— 041-332, 

APPLICANTS — CJ-A.  EXAMINATION— CERTIFICATE 

QUESTION:  Does  an  applicant  entitled  to  be  granted  a  certificate 
to  practice  public  accotmting  as  a  CJ*.A.  without  an  examination  by  the 
State  Board,  under  Section  3922,  Compiled  General  Laws  of  1927 — 
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(a)  Have  to  be  an  employee  of  the  United  States  in  such  service, 
when  the  law  was  enacted? 

(b)  Have  passed  grade  number  eleven  or  could  be  obtain  such  grade 
at  any  time  thereafter  and  up  to  the  time  of  his  application? 

(c)  If  then  a  resident  of  Florida,  should  his  residence  in  the  State 
have  been  continuous  since,  or,  could  he  have  resided  elsewhere  since  and, 
then,  upon  resuming  residence  in  Florida,  become  an  applicant? 

To  Mr.  Joseph  Hartman,  Secretary,  State  Board  of  Accountancy, 
Jacksonville,  Florida: 

(a>  No,  the  applicant  did  not  have  to  be  an  employee  of  the  United 
States.    See  Section  3922,  C.  G.  L.  1927. 

lb)  No,  it  was  not  necessary  that  he  should  have  passed  grade  num- 
ber eleven  provided  tliat  he  had  passed  such  gnuje  at  the  time  of  hla 
application.    See  Section  3922,  C.  O.  L. 

(c)  If  the  applicant  was  a  resident  of  Florida  on  June  1,  1927,  and 
had  at  that  time  been  a  resident  as  defined  in  Section  3917  of  the  Com- 
piled General  Laws,  it  would  not  be  necessary  for  him  to  have  been  a 
continuous  resident  since,  provided  ttiat  upon  resuming  bis  residence  in 
Florida  he  had  all  other  tjuallflcations.  Again  see  Section  3922  of  the 
Compiled  General  Laws  of  1927. 


PUBLIC  ACCOUNTANTS 

June  27,  1941.— 041-363. 

APPLICANTS— C.P  .A.— REQUIREMENTS 

QUESTION:  Is  a  Revenue  Agent  with  a  grade  11  certificate  who 
became  a  resident  after  June  1,  1927,  and  who  has  been  a  resident  of 
Florida  for  more  than  six  years,  entitled  to  file  an  application  with  the 
State  Board  of  Accountancy  tmder  Section  3922,  C.  G.  L.  1927? 

7*0  Mr.  Joseph  Hartman,  Secretary,  State  Board  of  Accountancy, 
Jacksonville,  Florida: 

This  question  is  answered  by  the  followii^  quotation  from  SectlOQ 
3922,  C.  G.  L.: 

".  .  .  who  is  a  resident  of  Florida  as  defined  in  Section  3917  on  June 
1.  1927." 

Under  the  above  quoted  language  of  the  statute,  a  Revenue  Agent 
with  a  grade  11  certificate  who  became  a  resident  after  June  l,  1927,  and 
who  has  been  a  resident  of  Florida  for  more  than  six  years,  would  not 
be  entitled  to  file  an  application  with  the  State  Board  of  Accountancy. 


PUBLIC  ACCOUNTANTS 

June  1,  1942.— 042-299. 

BOARD  OP  ACCOUNTANCY— EXAMrNA-nONS— CERTIFICATES 

QUESTION:  (1)  Has  the  State  Board  of  Accountancy  power  and 
authority  to  grant  waiver  of  examinations  and  certificates,  as  certified 
public  accountants,  to  internal  revenue  agents  of  the  United  States  who 
are  residents  of  Florida  and  possess  the  grade  required  by  Section  3922. 
Compiled  General  Laws,  1927? 
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i2)  Has  the  State  Board  of  Accountancy  power  and  authority  to 
grant  waiver  of  examinations  and  certificates,  as  certified  public  account- 
ants, to  persons  who  were  granted  authorizations  to  practice  as  "public 
accountants"  under  Section  3925.  Compiled  General  Laws,  1927,  instead 
of  "certified  public  accountants"  under  Section  3922,  Compiled  General 
Laws,  1927? 

<3)  Is  the  annual  registration  fee  collected  by  the  State  Board  of 
Accountancy  a  license  tax  and  if  so  is  it  of  such  nature  as  to  preclude 
the  levying  of  any  other  license  tax  by  the  state  upon  the  accountant 
paying  it? 

To  State  Board  of  Accotintancy,  Hilderirandt  Building,  Jacksonville, 
Florida  : 

1 1)  On  May  13,  1941  this  office  rendered  an  opinion,  which  has  been 
affirmed  by  opinions  under  dates  of  June  14  and  August  4,  1941.  wherein 
it  w^as  held  that  internal  revenue  agents  of  the  United  States  who  were 
residents  of  the  State  of.  Florida  on  June  1.  1927  may  be  certified  as  cer- 
tified public  accountants  without  examination.  Under  tliis  opinion  it 
was  held  that  the  applicant  need  not  have  been  an  employee  of  the  In- 
ternal Revenue  EJepartment  of  the  United  States  when  the  law  was  en- 
acted; need  not  have  passed  grade  eleven  in  the  internal  revenue  service 
when  the  law  was  enacted,  provided,  they  have  subsequently  passed  said 
grade;  however,  said  applicant  must  have  been  a  resident  of  the  state  on 
said  June  1,  1927. 

If  the  facts  as  set  up  in  Mr.  R.  T,  Wilkie's  letter  to  the  Board,  under 
date  of  April  16,  1942,  a  copy  of  which  was  furnished  this  office,  are  true 
then  it  seems  that  he  was  a  citizen  of  the  state  on  June  1.  1927;  however, 
the  matters  set  up  in  the  letter  are  questions  of  fact  which  should  be  de- 
termined by  the  board  from  proof  furnished  by  Mr.  Wilkie  and  from  such 
investigation  as  the  board  may  deem  necessary. 

This  opinion  should  be  deemed  applicable  only  to  Mr.  Wilkie  and  not 
upon  the  question  generally. 

i  2 )  The  State  Board  of  Accountancy  has  no  power  or  authority  to 
grant  waiver  of  examination  and  certificates  as  certified  public  account- 
ants to  persons  who  were  granted  authorizations  to  practice  as  a  "public 
accountant"  under  Section  3925,  Compiled  General  Laws,  1927,  instead  of 
"certified  public  accountants"  under  Section  3922,  Compiled  General  Laws, 
1927.  The  time  has  long  since  passed  when  the  proi'isions  for  admission 
without  examination  were  available  to  either  resident  or  nonresident  ac- 
countants (Bourne  vs.  Pentland,  143  Pla.  61.  196  So,  606,  text  608), 

This  being  true,  I  do  net  think  that  the  board  has  any  authority  to 
grant  a  certificate  without  examination  to  G.  Bland  Leach  to  practice  as 
a  certified  public  accountant  in  this  state,  even  granting  that  the  facts 
set  up  in  his  letter  to  you  under  date  of  May  1,  1942  are  true. 

<3)  The  annual  registration  fee  provided  for  in  Section  8  of  Chapter 
15637,  Laws  of  Florida,  Acts  of  1931,  is  for  the  purpose  of  regulating  the 
profession  and  to  pay  the  expenses  of  the  administration  of  the  account- 
ancy act  and  not  for  the  purpose  of  raising  money  for  governmental  pur- 
poses. TTie  occupational  Ucense  tax  levied  by  Section  10,  Chapter  18011, 
Laws  of  Florida.  Acts  of  1937  as  amended  by  Chapter  209S6,  Laws  of 
Florida,  Acts  of  1941,  is  a  tax  enacted  for  the  purpose  of  raising  revenue 
for  governmental  purposes.  The  registration  fee  is  in  addition  to  and  not 
in  lieu  of  the  occupational  Ucense  tax. 

The  annual  registration  fee  collected  by  the  State  Board  of  Account- 
ancy is  not  such  a  license  tax  as  to  preclude  the  levying  of  other  license 
taxes  upon  the  registered  accoimtant. 
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BARBERS 

Febrdary  14.  1941. — 041-74. 

BARBERS'    SANITARY    COMMISSION— EXAMINATION— RENEWAL 

OP  CERTIFICATE 

QUESTION:  (I)  Are  those  barbers  who  held  a  permit  under  the 
Acts  of  1931  and  have  not  yet  had  an  examination  entitled  to  an  exami- 
nation without  new  application  for  registration  under  the  Acts  of  1939, 
assuming  that  the  applicant  duly  filed  his  application  and  that  the  re- 
quired fee  was  paid  and  that  the  applicant  has  not  been  called  for  ex- 
amination? 

1 2)  Is  a  barber  who  held  a  certificate  ut  registration  tmder  the  Acts 
of  1931  and  who  has  allowed  his  certificate  to  lapse  for  more  than  five 
years,  eligible  to  renew  his  certificate  by  paying  the  restoration  fee  under 
the  provisions  of  the  1939  Act? 

7*0  Barbers'  Sanitary  Commission: 

CD  I  call  your  attention  to  the  fa^t  that  Chapter  19183,  Acts  cl 
1939,  expressly  repeals  Chapter  14650,  Acts  of  1931.  You  will  note,  how- 
ever, from  a  reading  of  the  two  Act^  that  although  the  1939  Act  express 
repeals  the  1931  Act  It  re-enacts  and  re-adopts  substantially  the  pro- 
visions of  the  1931  Act  with  certain  amendments.  I  call  your  attention 
to  the  well  settled  rule  of  law  that  when  a  repealing  act  re-enacts  sub- 
stantially the  prtTvlsions  of  the  act  repealed,  the  latter  is  construed  not 
to  be  thereby  destroyed  or  interrupted  in  its  operation.  (Forbes  vs.  The 
Board  of  Health  of  Escambia  County,  9  So.  446  >. 

"It  seems,  indeed,  to  be  the  general  understanding  that  the  re- 
enactment  of  an  earlier  statute  is  a  continuance  not  a  repeal  of  the  latter, 
even  though  the  latter  act  expressly  repeals  the  earlier." 

(Endlich  on  the  Interpretaticn   of  Statutes,  Section   490.    Emphasis 

supplied  >. 

Therefore  any  person  who  duly  filed  his  application,  together  with 
the  required  fee,  under  the  provisions  of  the  1931  Act.  and  who  has  not 
been  called  for  examination,  is  not  required  to  file  another  application 
nor  tc  pay  an  additional  fee  in  order  to  be  entitled  to  an  examination 
under  the  1939  Act. 

(2)  I  call  your  attention  to  Sec.  12  of  Chapter  19183,  Acts  of  1939, 
You  will  observe  that  the  section  relates  to  resident  practicing  barbers. 
The  intent  of  this  section  is  that  resident  practicing  barbers  who  have 
a  certificate  of  registration  under  the  1931  Act.  the  certificate  of  regis- 
tration not  having  lapsed  ct  having  lapsed  for  not  more  than  five  years, 
shall  be  entitled  to  a  certificate  of  registration  under  the  present  Act 
upon  payment  of  the  required  fee. 

I  call  your  attention  to  Section  14  of  Chapter  19183,  supra,  which 
relates  to  renewals  and  restoration  of  certificate  of  registration.  The 
intent  cf  this  Section  is  that  barbers  who  have  not  let  their  certificate 
of  registration  lapse  for  more  than  five  years  are  entitled  to  renew  their 
certificate  of  registration  upon  payment  of  the  restoration  fee. 

It  Is  my  opinion  therefore,  that  a  barber  who  has  permitted  his  cer- 
tificate to  lapse  for  more  than  five  years  is  not  entitled  to  a  renewal  of 
his  certificate  by  paying  the  restoration  fee  under  the  provisions  of  the 
1939  Act. 
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BEAUTY  CULTUKE  LAW 

September  23,  1942. — 042-4e§. 

BKAUTY  COLLEGE— BOND  OP  OPERATOR 

QUESTION:  Does  a  bond  of  an  operator  of  a  beauty  college,  made 
under  the  provisions  of  Section  477.09,  siito -section  (7) ,  Florida  Statutes 
194X,  sufficiently  comply  with  this  section  which  provides:  "...  every 
such  bond  shall  continue  in  full  force  and  effect  for  the  lifetime  of  the 
school  .  .  .."  when  such  bond  provides  that  the  same  may  be  cancelled 
by  the  surety  thereon  upon  thirty  days  notice  in  writing? 

To  Miss  Ethel  M.  Manning,  Executive  Secretary.  State  Board  of  Beauty 
Culture  Examiners,  Tampa,  Florida: 

An  examination  of  the  bond  enclosed  in  your  letter  discloses  that  it 
substantially  complies  with  the  provisions  of  Section  477,09,  sub -section 
(7) ,  Florida  Statutes  1941,  which  is  the  provision  of  law  applicable  there- 
to, with  one  exceptiCTn.  Section  477.09.  sub- sect  ion  (7J ,  supra,  provides 
that  "...  every  such  bond  shall  continue  in  full  force  and  effect  for 
the  lifetime  of  the  school  .  .  .",  and  the  last  paragraph  of  the  enclosed 
bond  provides  that  the  same  may  be  cancelled  upon  thirty  days'  notice 
in  writing,  etc.  However,  I  do  not  think  this  a  material  objection,  for 
the  reason  that  this  paragraph  in  the  bond  allows  sufficient  time  after 
notice  is  given  for  the  State  Board  of  Beauty  Culture  Examiners  to  re- 
quire a  new  bond,  since  this  cancellation  privilege  does  not  cancel  any 
liability  under  the  bond  by  the  surety  which  may  originally  have  accrued, 
and  such  liability  would  be  enforceable  against  the  surety  notwithstand- 
ing a  cancellation. 

Although  it  does  not  affect  the  sufficiency  of  the  bond  itself,  I  think 
it  proper  to  require  that  bonds  executed  on  behalf  of  a  surety  company 
by  an  attorney-in-fact,  such  as  the  enclosed  bond,  should  have  attached 
thereto  a  prcper  authorization  disclosing  the  authority  of  such  attorney- 
in-fact  to  execute  such  bcmd. 

As  it  is  the  duty  of  the  State  Board  of  Beauty  Culture  Examiners 
to  approve  all  bonds  such  as  the  one  enclosed.  I  think  it  prudent  that 
the  board  inquire  from  the  State  Treasurer,  as  Insurance  Commissioner. 
whether  or  not  the  surety  company  making  the  bond  is  qualified  to  do 
business  in  the  State  of  Florida  and  has  obtained  from  said  Insurance 
Commissioner  a  certificate  of  authority, 

I  am,  therefore,  of  the  opinion  that  the  bond  for  the  operator  of 
the  Colson  Beauty  College,  I^akeland.  Florida,  enclosed  in  your  letter  of 
September  16,  1942,  and  herewith  returned  to  you.  Is  substantially  in 
accordance  with  the  provisions  of  Section  477.08,  sub-section  (7> ,  Florida 
Statutes  1941.  and  that  it  is  a  sufficient  bond  for  the  purpose  for  which 
It  is  intended. 

BEAUTY  CULTURE  LAW 

September  23.  1942.— 042-460. 

BEAXJTY  SHOPS— RIGHT  TO  ENGAGE   IN  HAIRCUTTINO  OP 

SOLDIERS 

QUESTION:  A  large  army  replacement  center  is  located  at  Miami 
Beach,  Florida,  and  several  of  the  beauty  shops  are  asking  for  permission 
to  engage  in  haircutting  for  soldiers  In  their  shops,  this  work  to  be  done 
only  after  the  shops  have  finished  their  beauty  work  for  the  day.  Can 
this  work  be  done  under  the  provisions  of  the  Florida  Beauty  Culture 
Law? 
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To  Miss  Eva  A.  Louther,  Viee  President,  State  Board  of  Beautv  Culture 
Examiners: 

Section  477.03,  Florida  Statutes  1941,  defining  "Beauty  Culture." 
"Beauty  Sbop,"  etc.,  in  sub-section  (a)  of  Section  (1),  reads  as  follows: 
"Cutting  or  bobbing  the  hair."  This  provision  permits  licensed  beauty 
shops  to  cut  or  bob  hair  without  any  limitation  as  to  whether  the  work 
is  performed  upon  a  man  or  woman,  soldier  or  civilian. 

In  view  of  the  fact  that  the  cutting  of  men's  hair  is  usually  per- 
formed in  a  barber  shop.  I  would  call  your  attention  to  Section  476.04, 
Florida  Statutes  1941,  which  exempts  certain  persons  from  the  pro- 
visions of  the  Florida  Barber  Law.  Sub-section  (4)  of  this  section  reads 
as  follows  r  "PerscTus  practicing  beauty  culture."  Under  this  provision  of 
law,  beauty  shops  are  exempt  from  the  provisions  of  the  Florida  Barber 
Law. 

I  am  of  the  opinion  that  licensed  beauty  shops  have  the  right,  under 
the  laws  of  this  State,  to  engage  In  the  work  of  halrcutting  of  soldiers 
m  their  shops,  whether  this  work  be  done  after  the  shops  are  through 
with  their  beauty  work  for  the  day,  or  whether  it  is  done  during  regular 
hours,  provided  such  beauty  sht^s  comply  with  the  rules  and  regulations 
of  the  State  Board  of  Beauty  Culture  Examiners. 


BEAUTF  CCLTUKE  LAW 

October  23.  1942.— 042-499. 

BOARD   OF  EXAMINERS— EXECUTIVE    OFFICE— LOCATION 

QUESTION:  The  official  executive  office  of  the  State  Board  of 
Beauty  Culture  Examiners  is  at  this  time  established  and  maintained  in 
Tfunpa,  FlcTTida,  and  it  has  become  necessary  for  this  office  to  be  moved 
from  the  biilldlng  It  now  occupies.  At  what  place,  i.e.,  city  or  town, 
within  the  State  of  Florida,  should  or  could  the  executive  office  of  the 
State  Board  of  Culture  Examiners  be  legally  established  and  maintained? 

To  Miss  Ethel  Manning,  Executive  Secretary,  State  Board  of  Beauty 
Culture  Examiners ,  Tampa,  Florida: 

Sub-section  1  of  Section  477.20,  Florida  Statutes,  1941,  provides  as 

follows: 

"An  office  shall  be  maintained  in  Tallahassee,  Florida,  at  its  own 
expense,  but  this  requirement  shall  not  be  construed  to  prevent  the  board 
from  maintaining  other  offices  in  some  other  cities  within  the  state  if, 
the  opinion  of  the  board,  such  crther  offices  are  necessary  in  order  for  the 
board  to  perform  its  duties  in  a  more  efficient  manner,  provided,  how- 
ever, that  not  more  than  one  of  such  offices  shall  be  maintained  in  each 
of  said  districts  established  by  this  chapter,  exclusive  of  said  office  to 
be  maintained  at  Tallahassee."     (Italics  supplied.) 

Sub -section  3  of  Section  477.20,  supra,  provides  as  follows: 

"One  of  said  employees  shall  be  an  executive  secretary  who  shall 
devote  full  time  to  the  conduct  and  supervision  of  said  offices  at  Talla- 
hassee and  whose  salary  shall  not  exceed  one  hundred  seventy-five  dollars 
per  month." 

Sub -section  1  of  Section  477.21,  supra,  provides  as  follows: 

"All  moneys  received  by  t£«  board  under  this  chapter  shall  be  paid 
to  the  executive  secretary  at  Tallahassee,  ..."  — ^ 
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It  appears  from  the  above  quoted  provisions  of  the  Florida  Beauty 
Culture  Law  and  from  reading  this  law  in  its  entirety  that  it  intends  to 
make  it  mandatory  upon  the  State  Board  of  Beauty  Culture  Examiners 
to  establish  and  maintain  an  ofBcial  executive  office  in  the  city  of  Talla- 
hassee, Florida,  under  the  supervision  of  a  full  time  executive  secretary 
and  to  allow  the  Board  in  their  discretion  to  establish  and  maintain 
additional  offices  as  branch  or  district  offices  in  other  places  within  the 
State,  not  to  exceed  one  of  such  offices  in  each  district  as  defined  by 
Section  477.19,  Florida  Statutes,  1941,  exclusive  of  the  official  executive 
office  at  Tallahassee,  Florida.  TTiroughout  the  Florida  Beauty  Culture 
Law  there  appear  provisions  of  law  fixing  the  functions,  powers,  and 
duties  of  the  State  Board  of  Beauty  Culture  Examiners  and  their  execu- 
tive secretary  to  be  performed  in  Tallahassee  and  from  this  together 
wit^  the  express  provision  contained  in  Sub- section  1  of  Section  477.20, 
supra,  that  an  office  shall  be  maintained  in  Tallahassee,  Florida,  it  clearly 
appears  that  the  law  intended  that  the  c?fflcial  executive  office  of  the 
Board  should  be  established  and  maintained  at  Tallahassee. 

I  am,  therefore,  of  the  opmion  that  It  is  mandatory  upon  the  State 
Board  of  Beauty  Culture  Examiners  to  establish  and  maintain  an  offi- 
cial executive  office  in  the  city  of  Tallahassee.  Florida,  and  that  this 
office  can  not  legally  be  established  or  maintained  at  any  c?ther  place  in 
the  State  and  that  the  Board  may  in  its  discretion  establish  such  other 
branch  or  district  offices  as  it  may  determine  to  be  necessary,  not  to 
exceed,  however,  one  of  such  offices  in  each  district  of  the  State  as  de- 
fined by  Section  477.19,  supra,  exclusive  of  the  official  executive  office 
in  Tallahassee, 

BEAUTY  CULTURE  LAW 

September  24.  1942,-042-462. 

JUNIOR  OPERATOR— EDUCATIONAL  REQUIREMENTS  FOR 
EXAMINATION  AND  CERTIFICATE 

QUESTION:  Is  an  applicant  for  exammation  and  certificate  of  reg- 
istration as  Junior  Operator  qualified  to  take  this  examination  in  view 
of  the  fact  that  she  completed  her  course  of  beauty  ciilture  training  more 
than  four  years  prior  to  filing  application? 

To  Miss  Ethel  M.  Manning,  Executive  Secretary,  State  Board  of  Beaviy 
Culture  Examiners: 

Section  477,07,  Florida  Statutes  1941,  sets  forth  the  qualifications 
required  of  persons  to  receive  a  certificate  of  registration  as  a  registered 
jtmior  operator  and  sub -section  (4)  of  this  section,  which  is  applicable, 
reads  as  follows:  "who  has  graduated  from  a  school  of  beauty  culture 
approved  by  the  Board." 

This  provision  does  not  fix  any  period  of  time  within  which  an  ap- 
plicant must  file  applicaticm  for  examination  after  having  completed 
such  educational  requirements.  I  am  aware  of  no  other  provisions  of 
law  applicable  to  this  particular  requirement. 

I  am,  therefore,  of  the  opinion  that  if  the  school  of  beauty  culture 
from  which  the  apphcant  graduated  was  approved  by  the  State  Board  of 
Beauty  Culture  Examiners  at  the  time  the  applicant  attended  such  school 
and  graduated  therefrom,  she  is  entitled  to  take  this  examination,  pro- 
vided she  possesses  all  other  qualifications  and  has  met  all  other  require- 
ments as  provided  by  law. 
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BEAUTY  CULTURE  LAW 

October  15.  1942.— 042-492, 

NON-RESIDENT   BEAUTICIAN- PERMIT  TO  PRACTICE 

QUESTION:     Can   the   State  Board  of  Beauty   Culture  Examiners 

legally  issue  a  permit  to  a  non-resident  beauticirm  to  practice  beauty 
culture  as  a  beautician  in  the  State  of  Florida,  where  such  non-resident 
beautician  has  made  application  to  take  the  examination  for  a  certificate 
to  practice  In  this  state  as  a  registered  beautician  and  has  paid  the  quall- 
flcation  fee  for  such  examination? 

To  Miss  Ethel  M.  Manning,  Executive  Secretary,  State  Board  of  Beauty 
Culture  Examiners,  Tampa,  Florida: 

Section  477.12,  Florida  Statutes  1941,  Axes  the  prerequisites  and 
quallflcaticns  of  non-resident  applicants  for  certificates  of  registration 
to  practice  as  registered  beauticians  in  this  state,  and  this  section  spe- 
cificially  provides  as  follows: 

".  .  .  shall,  upon  payment  of  the  required  fee,  be  issued  a  permit 
to  practice  as  a  junior  operator  beautician  only  until  he  is  called  by  the 
Board  for  examination  to  determine  his  fitness  to  receive  a  certificate  of 
registration  to  practice  beauty  culture.  Should  he  fail  to  pass  the  re- 
quired examination,  he  may  be  allowed  to  practice  as  a  junior  operator 
beauticiaii  only  until  he  is  called  by  the  Board  for  the  next  term  exami- 
nations. Should  he  fail  to  pass  the  second  examination,  he  must  cease 
to  practice  beauty  culture  in  this  State  until  such  time  as  said  person 
qualifies  by  passing  such  examination."     (Italics  ours.) 

Secticn  477.12,  supra,  is  the  only  provision  of  law  applicable  to  the 
issuance  of  permits  to  non-resident  beauticians,  and  this  section  spe- 
cifically limits  the  issuance  of  such  permits  to  "practice  as  a  junior  op- 
erator beautician  only."  thereby  excluding  the  issuance  of  permits  to 
practice  as  registered  beauticians.  The  language  of  this  law  is  clear,  and 
it  appears  that  its  purpose  in  limiting  such  permits  to  junior  operator 
h»eauticians  was  to  prevent  anyone  from  practicing  independently  as  a 
registered  beautician  in  this  State  until  they  had  passed  the  examina- 
tion, and  require  them  to  practice  under  the  immediate  personal  super- 
vision of  a  registered  beautician,  licensed  in  this  State,  as  provided  by 
Section  477.07,  Florida  Statutes   1941. 

It  appears  from  Chapter  477,  Florida  Statutes  1941.  that  a  junior 
operator  beautician  is,  in  effect,  an  apprentice  beautician  who  is  licensed 
and  permitted  only  to  practice  beauty  culture  under  the  immediate  per- 
sonal supervision  of  a  registered  beautician  licensed  to  practice  in  this 
State. 

I  am,  therefore,  of  the  opinion  that  the  State  Board  of  Beauty  Cul- 
ture Examiners  can  legally  issue  a  perm^it  to  a  non-resident  beautician 
to  practice  beauty  culture  in  the  State  of  Florida  as  a  junior  operator 
beautician,  where  such  non-resident  beautician  has  made  application  to 
taJce  the  examination  as  required  by  Chapter  477.  Florida  Statutes  1941, 
but  that  the  Board  cannot  legally  issue  a  permit  to  such  non-resident 
beautician  to  practice  beauty  culture  in  this  State  independently  as  a 
registered  beautician  during  the  interim  that  such  application  is  pending. 

BEAUTY  CULTURE  LAW 

August  27,   1942.-042-420. 

TEACHERS— CERTIFICATE   OP   REGISTRATION 

QUESTION:  The  examination  given  by  the  State  Board  of  Beauty 
Culture  Examiners  to  an  applicant  for  a  certificate  of  registration  as  a 
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teacher  of  beauty  culture  is  inclusive  of  subjects  upon  which  an  appli- 
cant for  a  certificate  of  registration  to  practice  beauty  culture  as  a  beau- 
tician is  examined  and,  in  addition  thereto,  such  examination  compre- 
hends the  methods  of  teaching  beauty  culture. 

When  the  State  Board  of  Beauty  Culture  Examiners  has  given  an 
examination  to  one  seeking  to  be  licensed  as  a  teacher  of  beauty  culture 
and  such  applicant  has  been  passed  by  the  Board,  and  thereafter  such 
teacher  of  beauty  culture  desires  to  practice  as  a  beautician  in  the  State 
of  Florida,  should  the  Board  require  such  teacher  to  submit  to,  and  pay 
the  fee  for,  the  examination  ordinarily  given  to  those  seeking  a  license 
as  a  beautician,  or  should  the  Board,  upon  the  payment  by  the  teacher 
to  the  Board  of  the  sum  of  $3,50  (the  renewal  fee  for  a  beautician's  cer- 
tificate) issue  to  such  teacher  a  certificate  to  practice  as  a  beautician  in 
the  State  of  Florida? 

To  Miss  Etiiel  M.  Manning,  Executive  Secretary,  State  Board  of  Beauty 
Culture  Examiners,  P.O.  Box  1651,  Tampa,  Florida: 

Under  the  provisions  of  Section  477.17,  Florida  Statutes.  1941,  the 
fee  to  be  paid  for  an  examination  to  determine  the  qualifications  of  an 
applicant  to  teach  beauty  culture  is  the  sum  of  $45,00.  A  fee  of  $35.00 
is  prescribed  for  an  examination  to  determine  the  qualifications  of  an 
applicant  to  practice  beauty  culture  as  a  beautician.  The  fee  prescribed 
for  the  issuance  of  a  certificate  of  registration  to  practice  beauty  culture 
as  a  beautician  is  the  stim  of  $5.00. 

A  statute  should  be  so  construed  that  the  operation  and  administra- 
tion thereof  will  not  produce  absurd  consequences,  and  will  not  perpe- 
trate an  injustice  upon  those  affected. 

If  BO  applicant  for  a  certificate  of  registration  as  a  teacher  of  beauty 
culture  is  examined  upon  the  same  subjects  upon  which  one  seeking  a 
certificate  of  registration  to  practice  beauty  cultm-e  as  a  beautician  is 
examined  and  such  person  is  given,  in  addition  thereto,  an  examination 
in  the  theory  and  practice  of  teaching  beauty  culture,  and  passes  such 
exEunlnation,  it  is  my  opinion  that  such  person  would  be  entitled  to 
receive  from  your  Board,  upon  the  payment  to  it  of  the  fee  of  $5.00,  a 
certificate  of  registration  as  a  teacher  of  beauty  culture  and,  also,  upon 
the  payment  of  an  additional  fee  of  $5.00,  such  person  would  be  entitled 
to  receive  a  certificate  of  r^lstratlon  to  practice  beauty  culture  as  a 
beautician,  , 

^AUTY  CULTURE  LAW 

October  21,  1941. — 041-602. 

WORLD  WAR  VETERANS — RHXJISTRATION  FEIES — EXEMPTION 

QUESTION:  Under  Section  1269,  C.Gi.  Perm.  Supp,  are  World 
War  Veterans  exempt  from  payment  of  registration  fees  required  by 
Chapter  20.333,  Acts  of  1941? 

To  Hon.  Jos.  S.  White.  Attorney  at  Law,  West  Palm  Beach,  Florida: 

The  question  must  be  answered  in  the  negative. 

Occupational  taxes  or  licenses  are  enumerated  and  set  forth  In  the 
general  statutes  and  are  assessed  and  collected  for  general  State  and 
County  governmental  purposes. 

Chapter  16800,  Acts  of  1935,  as  amended  by  Chapter  20333,  Acts  of 
1941,  relates  to  the  State  Board  of  Beauty  Culture  Examiners. 
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Section  17,  as  amended,  provides  for  the  issuance  of  certain  certifi- 
cates of  re^tratioD  by  the  State  Board  of  Beauty  Culture  Examiners 
to  applicants  upon  payment  of  certain  fees  therefor. 

Section  22,  as  amended,  provides  for  the  employment  of  such  in- 
spectors, clerks,  etc.,  as  are  necessary  to  carry  out  the  provisions  of  the 
Act. 

Section  23,  as  amended,  apvproprlates  all  moneys  received  by  the 
Board  under  the  Act  for  the  payment  of  all  necessary  and  proper  ex- 
penses in  carrying  out  the  provisions  of  said  Act.  It,  therefore,  appears 
that  siich  registration  fees  are  not  in  the  nature  of  occupational  licenses 
but  are  in  the  nature  of  fees  required  for  the  administration  of  the  Florida 
Beauty  Culture  Law.  I  find  no  exemption  to  World  War  Veterans 
among  the  Florida  Beauty  Culture  Statutes. 

Your  attention  is  also  directed  to  Section  35,  Chapter  18011,  Acts  of 
1937,  as  amended  by  Chapter  209 56,  Acts  of  1941,  wherein  It  is  provided: 

"Fees  or  licenses  paid  to  any  board,  commission  or  officer  for  per- 
mits, registration,  -examination,  inspection  or  other  regulatory  purposes 
shall  be  in  addition  to  and  not  in  lieu  of  any  occupation  license  tax  re- 
quired by  this  Act  or  other  law  unless  otherwise  expressly  provided  by 

law," 

The  above  Section  is  a  part  of  the  occupational  license  statutes  and 
directly  supports  the  foregoing  opinion. 

OIJTDOOR  ADVERTISERS 

July  9,  1941.— 041-372. 

LICENSE  FEES— COLLECTION 

QUESTION:  Pursuant  to  the  provisions  of  Section  4  at  Chapter 
20446,  Acts  of  1941,  would  the  State  Road  Department  be  authorized  to 
delegate  to  county  tax  collectors  authority  to  collect  license  fee  of  $15.00 
per  annum  for  the  use  of  the  county? 

Hon.  Thomas  A.  Johnson.  Chairman,  State  Road  Department: 

Chapter  20446,  Laws  of  Florida,  Acts  of  1941  relating  to  regulation 
of  outdoor  advertising  and  providing  for  the  licensing  of  persons  engaged 
in  the  business  of  outdoor  advertising  provides  in  Section  4  in  i»rt  as 

foUows; 

"No  person  shall  engage  or  continue  in  the  business  of  outdoor  ad- 
vertising in  this  State  outside  of  the  corporate  limits  of  any  city  or  town 
without  first  obtaining  a  license  therefor  from  the  State  Chairman." 

(State  Chairman  is  defined  in  sub-division  D  of  Section  1  of  this  law 
to  mean  the  chairman  of  the  State  Road  Department.) 

"...  The  fee  for  such  license,  hereby  imposed  for  revenue  for  the 
use  of  the  State,  sliall  be  Seventy-Five  Dollars  per  annum  for  persons 
or  corporations  operating  under  this  Act  in  one  to  eight  counties  and 
Two  Hundred  Dollars  per  annum  for  those  operating  in  more  than  eight 
counties,  payable  in  advance,  and  Fifteen  Dollars  per  annum,  payable 
annually  in  advance  for  the  use  of  the  county.  In  each  and  every  county 
within  the  State  in  which  licensee  shall  engage  or  continue  In  the  busi- 
ness of  outdoor  advertising." 

It  is  further  provided  in  Section  2  of  said  law  as  follows: 

"It  shall  be  the  function  and  duty  of  the  State  Chairman  to  admin- 
ister and  enforce  the  provisions  of  this  Act.    He  may,  in  the  performance 
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of  his  duties  hereunder,  assign  to  division  engineers,  and  other  em- 
ployees in  his  department  such  duties  as  he  may  prescribe." 

It  appears  therefore  that  all  licenses  to  engage  or  continue  in  the 
business  of  outdoor  advertising  must  Ije  obtained  from  the  State  Chair- 
man and  while  the  State  Chairman  has  authority  to  administer  and  en- 
force the  provisions  of  this  law,  an  assignment  of  his  duties  may  only 
be  made  to  the  employees  of  his  department.  Tax  collectors  are  inde- 
pendent county  officers  and  the  chairman  of  the  State  Road  Department 
would  not  have  authority  to  designate  and  prescribe  duties  for  county 
tax  collectors.  It  fui-ther  appears  that  it  was  the  legislative  intent  to 
simplify  the  collection  of  license  moneys  by  delegating  the  collection  to 
the  State  Chairman  and  not  to  every  tax  collector  in  the  State. 

It  is  therefore  my  opinion  that  the  $15.00  annual  license  fee  for 
the  use  of  the  county  must  be  paid  to  the  State  Chairman. 

OUTDOOR  ADVERTISERS 

February  26,  1942.— 042-100. 

LICENSE  FEES— DISPOSITION 

QUESTION:     Chapter  20446,  Acts  of  1941   Legislature,  provides  for 

the  licensing  of  outdoor  advertising  along  the  state  highways  of  Florida. 
Should  the  Comptroller  send  to  the  county  the  $15.00  collected  by  the 
State  Road  Department  in  a  county  to  that  county  or  should  this  money 
be  held  by  the  State  Road  Department  and  used  by  the  State  Road  De- 
partment for  the  construction  and  maintenance  of  roads  within  that 
county  or  could  this  $15.00  collected  in  the  county  be  placed  in  one  Gen- 
eral Fund  for  the  construction  and  maintenance  of  roads  In  all  ci  the 
coimties  of  the  State? 

To  Hon.  J.  M.  Lee,  Comptroller: 

You  should  not  send  to  the  county  the  $15.00  collected  by  the  State 
Road  Department  in  a  county  to  that  county  but  such  money  should  be 
held  in  the  State  Treasury  and  allocated  to  the  State  Road  Department 
and  used  by  the  State  Road  Department  for  the  construction  and  main- 
tenance of  roads  within  that  county.  I  have  come  to  this  conclusion  after 
a  careful  analysis  of  Chapter  20446.  Acts  of  1941  Legislature  and  other 
acts  with  regard  to  occupational  license  taxes. 

Section  2  of  Chapter  20446  provides  that  the  law  should  be  admin- 
istered by  the  Chaimian  of  the  State  Road  Department. 

Section  4  provides  in  part: 

"The  fee  for  such  license  hereby  imposed  for  revenue  for  the  use  of 
the  State  shall  be  $75.00  per  annum  for  persons  or  corporations  operating 
under  this  act  in  one  to  eight  counties,  and  $200.00  per  annum  for  those 
operating  in  more  than  eight  comities,  payable  in  advance,  and  $15,00 
per  annum  payable  annually  in  advance  for  the  use  of  the  coimty  in 
each  and  every  county  within  the  State  in  which  licensee  was  engaged 
or  continued  in  the  business  of  outdoor  advertising,  as  aforesaid." 

It  is  further  provided,  in  the  same  section: 

"The  State  Chairman  shall  have  authority,  after  thirty  days  notice 
in  writing  to  licensee,  to  revoke  any  license  granted  by  him  upon  repay - 
meitt  of  a  proportionate  part  of  the  license  fee  in  any  case  where  he  shall 
find  that  any  material  information  required  to  be  given  in  the  application 
for  license  is  knowingly  false  or  misleading  or  that  licensee  has  violated 
any  of  the  provisions  of  this  act." 
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Unless  the  Chairman  of  the  State  Road  Department  had  full  control 
over  all  monies  collected  under  the  provisions  of  this  act,  at  all  tiro,es. 
he  could  not  refund  the  proporticmate  part  of  the  license  fee  when  he 
revoked  the  permit  if  the  $15.00  collected  for  the  use  of  the  county  had 
been  remitted  to  the  county.  Apparently  it  was  the  intention  of  the 
Legislature  that  the  Chairman  of  the  State  Road  Department  should 
have  control  al  all  monies  collected  under  the  act  and  that  the  money 
collected  for  a  particular  county  should  be  used  In  the  construction  and 
maintenance  of  roads  in  such  county.  If  the  money  could  go  into  one 
General  Fund  for  the  construction  and  maintenance  of  roads  In  all  the 
counties  of  the  State  it  would  have  been  useless  to  have  separated  the 
amount  charged  for  a  state  license  and  the  amoimt  charged  for  the 
county's  part  of  same.  In  other  words  the  Legislature  could  have  fixed 
a  lump  sum  for  the  license. 

Section    12    specifically   provides   for   the  disposition  of   all   fees.     I 

QUote  the  same: 

"All  monies  received  by  the  Chairman  under  the  provisions  of  this 
act  shall  be  paid  by  him  to  the  State  Trea.^ury  and  allocated  to  the  State 
Road  Department  for  use  in  the  administration  of  this  act  and  in  the 
construction  and  maintenance  of  roads." 

It  therefiTre  seems  to  me  that  when  we  have  read  the  pertinent  parts 
of  the  act  we   must  come   to  the  conclusion   that  all   monies  received 

under  the  provisions  of  the  act  should  be  deposited  in  the  State  Treasury 
and  that  the  $15.00  collected  for  the  use  of  the  county  in  each  and  every 
county  in  which  the  licensee  is  engaged  in  business,  shall  be  spent  by 
the  State  Road  Department  m  the  construction  and  maintenance  of 
roads  in  the  particular  counties  from  which  the  $15.00  is  paid  by  the 
licensee  for  permission  to  engage  in  business  in  such  county. 

The  Act  {Chapter  20446 J  in  Section  4.  among  other  things,  provide: 

"Applications  for  license  .  .  .  shall  be  accompanied  by  the   annual 

fee." 

Tnis  $15.00  is  undoubtedly  a  part  of  such  fee,  and  is  to  be  admin- 
istered by  the  Chairman  of  the  Road  Department  for  the  use  of  the 
County  where  collected,  as  above  stated. 

OUTDOOR  ADVERTISERS 

February   11,   1942.— 042-76. 

POLITICAL  POSTERS— ADVERTISING  SIGNS 

QUESTION:  Under  the  provisions  of  Chapter  30446,  Laws  of  Florida 
1941  is  a  candidate  for  public  cjffice  in  this  State  who  constructs,  erects, 
cperates,  uses  or  maintains  or  causes  or  permits  to  be  constructed, 
erected,  operated,  used  or  maintained  any  form  of  advertisement — par- 
ticularly a  placard  or  a  poster — outside  of  the  corporate  limits  of  a  city 
or  an  incorporated  town  in  sight  of  a  public  highway,  advertising  that 
he  is  a  candidate  for  office,  required  tc  obtain  a  permit  so  to  do? 

Hon.  Thomas  A.  Johnson,  Chairman,  State  Road  Department: 

Section  1   (a)  of  this  Act  defines  an  "Advertisement"  as  follows: 

"  'Advertisement'  means  any  writing,  printing,  picture,  painting,  dis- 
play, emblem,  drawing,  sign,  or  similar  device  mtended  to  invite  or  to 
draw  the  attention  of  the  public  to  any  goods,  merchandise,  property. 
real  or  personal,  business  services,  entertainment  or  amusement,  manu- 
factured, produced,  bought,  sold,  conducted,  furnished  or  dealt  in  by  any 
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person  which  Is  posted,  painted,  tacked,   nailed  or  otherwise   displayed 
outdoors  on  real  property,  and  includes  any  part  of  an  advertisement 

recognizable  as  such." 

Section  1  (b>  defines  an  "Advertising  structure"  in  the  following 
language : 

"  'Advertising  structure'  means  any  structure  erected  for  advertising 
purposes,  with  or  without  any  advertisement  displayed  thereon,  situated 
upon  or  attached  to  real  property  outdoors,  upon  which  any  poster,  bill, 
printing,  painting,  device  or  other  advertisement  of  any  kind  whatsoever 
may  be  placed,  posted,  painted,  tacked,  nailed  or  otherwise  fastened,  af- 
fixed or  displayed." 

And  an  "Advertising  sign"  is  defined  by  Section  1  fc)  as  follows: 

"  'Advertising  sign'  means  any  card,  cloth,  paper,  metal  painted  or 

wooden  sign  or  any  character,  posted,  stuck,  glued,  tacked,  painted  or 

otherwise  fastened  or  afflxed  to  or  upon  any  fence,  post,  tree,  wall  or 
thing  other  than  an  advertising  structure." 

1  seriously  doubt  that  a  political  poster  would  com,e  within  the  defi- 
nition of  the  word  "Advertisement,"  as  it  does  not  invite  or  draw  the  at- 
tention of  the  public  to  any  goods,  merchandise,  property,  business 
services,  entertainment,  or  amusement. 

Neither  would  such  a  poster  come  within  the  definition  of  an  "Ad- 
vertising structure,"  Such  a  poster  is,  however,  in  my  opinion,  an  "Ad- 
vertising sign"  within  the  meaning  of  this  Act. 

The  language  used  in  Section  1  (c)  of  the  Act  in  defining  "Adver- 
tising sign"  is  all  inclusive  and  was  clearly  intended  to  cover  all  types 
of  signs,  posters  and  billboards  that  were  not  strictly  "advertisements" 
within  the  meaning  of  Section  1  (a)  of  the  Act. 

It  seems  to  me  that  any  other  construction  would  lead  to  an  ab- 
surdity, as  political  posters  erected  and  maintained  along  the  highways 
can  and  would  constitute  traffic  hazards  and  detract  from  the  scenic 
beauty  of  the  country  in  the  same  nxanner  and  to  the  saipe  extent  as 
signs  advertising  products  for  sale,  such  as  were  before  the  Supreme 
Court  of  Florida  in  the  Hav-A-Tampa  and  Swisher  cases. 

As  stated  by  the  Supreme  Court  of  Florida  in  the  case  of  Haworth 
vs.  Chapman,  152  So.  663; 

"There  is  a  strong  presumption  against  absurdity  in  a  statutory  pro- 
vision; It  being  unreasonable  to  suppose  that  the  Legislature  intended 
their  own  stultification,  so,  when  the  language  used  is  susceptible  of  two 
senses,,  the  sense  will  be  adopted  which  will  not  lead  to  absurd  conse- 
quences." 

It  is  therefore  my  opinion  that  political  posters  or  placards  placed 
adjacent  to  or  in  sight  of  a  public  highway  in  the  State  of  Florida  are 
"Advertising  signs"  within  the  meaning  of  the  Florida  Outdoor  Adver- 
tising Law  (Chapter  20446,  Acts  of  1941),  and  are  subject  to  the  pro- 
visions of  this  Act. 

OTriDOOR  ADVERTISERS 

January  29,  1942. — 042-47. 

SERIAL  ADVERTISEMENTS — PERMITS  AND  PEES 

QUESTION:  The  Burma-Vita  Company  has  filed  with  the  State 
Road  Department  apphcations  for  89  Outdoor  Advertising  Permits.    Each 
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of  the  iffoposed  advertisements  consists  of  a  series  of  six  boards,  placed 
along  the  highway  approximately  90  to  100  feet  apart,  on  each  of  which 
is  one  line  of  printed  or  written  matter,  and  all  six  constituting  a 
rhyined  jingle  with  the  word  "Burma -Shave"  appearing  on  the  last  board. 
The  product  intended  to  be  advertised  is  "Burma-Shave,"  a  preparation 
used  in  shaving.  Should  each  of  the  six  boards  be  considered  as  consti- 
tuting a  separate  advertisement  or  should  the  combination  of  the  six 
boards  be  considered  as  one  advertisement? 

To  State  Road  Departtnent : 

Section  1  (a)  of  Chapter  20446,  Laws  of  Florida.  Acts  of  1941,  de- 
fines "Advertisement"  within  the  meaning  of  this  Act  as  follows: 

"  'Advertisement'  means  any  writing,  printing,  picture,  painting,  dis- 
play, emblem,  drawing,  sign,  or  similar  device  intended  to  invite  or  to 
draw  the  attention  of  the  public  to  any  goods,  merchandise,  property, 
real  or  personal,  business  services,  entertainment  or  amusement,  manu- 
factured, produced,  bought,  sold,  conducted,  furnished  or  dealt  in  by  any 
person  which  is  pasted,  painted,  tacked,  naUed  or  otherwise  displayed 
outdoors  on  real  property,  and  includes  any  part  of  an  advertisement 
recognizable  as  such." 

Each  of  these  signs  or  boards  are  intended  by  the  advertiser  to  Invite 
and  attract  public  attention  to  its  advertised  product  "Burma -Shave." 
and  by  the  manner  of  display  each  of  them  is  recognizable  as  a  part  of  an 
advertisement  within  the  meaning  of  the  above  quoted  section  of  Chapter 
20446,  Acts  of  1941.  The  Legislature  saw  fit  to  define  in  this  Act  the 
term  "Advertisement,"  and  a  statutory  definition  so  declared  takes  pre- 
cedence over  all  other  definitions. 

Greenleaf  L  Crosby  Company  vs.  Coleman,   158  So.  421. 

The  contention  is  made  by  the  Burma -Vita  Company  that  inasmuch 
as  only  the  last  board  of  each  of  these  series  of  signs  contains  the  word 
"Burma-Shave"  none  of  the  boards,  except  this  one,  advertises  anything 
and,  therefore,  only  raie  permit  fee  should  be  charged  for  each  of  the 
series. 

I  cannot  follow  this  reasoning,  as  such  a  construction  of  the  Act 
would  entirely  defeat  the  permit  provisions  thereof.  If  it  is  necessary 
that  the  name  of  the  advertised  product,  or  the  name  of  the  advertiser, 
appear  on  the  display  in  order  to  constitute  an  "Advertisement,"  then 
any  of  a  large  number  of  well  known  products  could  be  advertised  by 
means  of  billboards  or  signboards  along  the  highways  by  merely  writing 
or  printing  their  advertising  slogan  or  emblem  thereon  and  leaving  off 
entirely  the  name  of  the  product  and  the  advertiser,  and  no  permit  fee 
could  be  charged.  For  example,  it  is  well  known  that  a  certain  coffee  is 
sometimes  advertised  by  displaying  on  a  biUboard  a  coffee  cup  turned 
upside  down  with  a  single  drop  of  coffee  dripping  from  it,  under  which 
usually  appear  the  words  "Good  to  the  last  drop."  As  this  is  a  well- 
known  advertising  display  and  slogan,  it  would  just  as  effectually  ad- 
vertise the  product  without  carrying  the  name  of  the  coffee  or  the  ad- 
vertiser, and  no  permit  fee  could  be  charged.  The  same  would  be  true 
as  to  a  certain  brand  of  cigarettes  which  has  adopted  the  slogan  "They 
Satisfy,"  as  well  as  a  large  number  of  other  well  advertised  products. 

Further,  to  hold  that  an  "Advertisement"  within  the  meaning  of 
this  Act  can  consist  of  six  separate  signboards  placed  90  to  100  feet  apart 
then  using  the  same  system  of  display  an  advertiser  could  place  sign- 
boards a  mile  apart  for  a  total  distance  of  100  miles  without  having  to 
pay  but  one  advertising  permit  fee,  which,  of  course,  would  be  absurd. 

It  is  therefore  my  opinion,  that  each  of  the  six  signs  or  boards  of 
the  series  constitutes  a  separate  advertisement  for  which  a  separate  ao- 
pUcation  must  be  made  and  a  separate  permit  fee  paid 
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INVESTMENTS 

FOOD.  DRUGS  AND  COSMETICS 

March   19.   1941,— 041-148. 

COMMERCIAIXY    MANUFACTURED    PRODUCTS — SALE    AS    "HOME 
MADE"  OR  "HOMADE"  PRODUCTS 

QUESTION:  May  commercially  manufactured  products  be  legally 
sold  as  "Home  Made"  or  "Homade"  products? 

To  Hon,  Nathan  Mayo,  CommissioneT  of  Agriculture: 

Chapter  19656,  Acts  of  Florida.  1939  (CG.L..  Perm.  Supp.  1940  Parts, 
Section  4151  (664J,  et  seq.)  generally  known  as  the  Florida  Food,  Drug 
and  Cosmetic  Act.  provides  as  follows: 

"Section  1  (b).    This  Act  is  intended 

"(2)  to  provide  legislation  which  sh&U  be  uniform,  as  provided  in  this 
Act,  and  administered  so  far  as  practicable  in  conformity  with  the  pro- 
visions of  and  regulations  issued  under  the  authority  of  the  Federal 
Pood,  Drug  and  Cosmetic  Act;  and  likewise  uniform  with  the  Federal 
Trade  Conunission  Act.  to  the  extent  it  expressly  prohibits  the  false  ad- 
vertisement of  food,  drugs,  devices  and  cosmetics;  and" 

"Section  2.  For  the  purpose  of  this  Act — (k) ,  If  an  article  is  al- 
leged to  be  misbrajided  because  the  labeling  is  misleading,  or  if  an  ad- 
vertisement is  alleged  to  be  false  because  It  is  misleading,  then  in  deter- 
mining whether  the  labeling  or  advertisement  is  misleading,  there  shall 
be  taken  into  account  (among  other  things)  not  only  representations 
made  or  suggested  by  statement,  word,  design,  device,  sound,  or  in  any 
combination  thereof,  but  also  the  extent  to  which  the  labeling  or  adver- 
tisement falls  to  reveal  facts  material  in  the  light  of  such  representations 
or  material  with  respect  to  consequences  which  may  result  from  the  use 
of  the  article  to  which  the  labeling  or  advertisement  relates  under  the 
conditions  of  use  prescribed  in  the  labeling  or  advertisement  thereof  or 
under  such  conditions  of  use  as  are  customary  or  usual." 

"Section  3.  The  following  acts  and  the  causing  thereof  within  the 
State  of  Florida  are  hereby  prohibited: 

"(a)  The  manufacture,  sale  or  delivery,  holding  or  offering  for  sale 
of  any  food,  drug,  device,  or  cosmetic  that  is  adulterated  or  mjsbranded. 

"(b)  The  adulteration  or  misbranding  of  any  food,  d^ug^  device,  or 
cosmetic. 

"'c'  The  receipt  in  commerce  of  any  food,  drug,  device,  or  cosmetic 
t.hat  is  adulterated  or  misbranded,  and  the  delivery  or  proffered  delivery 
t^ereof  for  pay  or  otherwise. 

"(e)     The  dissemination  of  any  false  advertisement." 

"Section  11,    A  food  shaU  be  deemed  to  be  misbranded — 
"(a)     If  its  labeling  is  false  ct  misleading  in  any  particular." 
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"Section  15.    A  drug  or  device  shall  be  deemed  to  be  misbranded — 

"(a)     If  its  labeling  is  false  or  misleading  in  any  particular." 

"Section  18.    A  cosm,etic  shall  be  deemed  to  be  misbranded — 

"(a)     If  its  labeling  is  false  or  misleading  in  any  particular." 

"Section  IS.  (a)  An  advertisement  of  a  food,  drug,  device,  or  cos- 
metic shall  be  deemed  to  be  false  if  it  is  false  or  misleading  In  any 
particular." 

Chapter  16047,  Acts  of  Florida,  1933  (3218  et  seq.  Perm.  Supp.>  gen- 
erally known  as  the  Florida  Frozen  Desserts  Law,  provides: 

"Section  7.    PROHIBITION  AS  lO  SALE. 

"(b)  No  person  shall  sell,  offer  for  sale  or  advertise  for  saie  any 
frozen  dessert,  if  the  brand  name  of  the  frozen  dessert  or  label  upon  It  or 
the  advertising  accompanying  it  shall  give  a  false  indication  of  origin, 
character,  composition,  or  name  at  manufactiirer,  or  is  otherwlBe  false 
or  misleading  in  any  particular." 

Reading  the  foregoing  statutoi-y  provisions,  it  is  very  evident  that 
the  legislature  intended  to  prohibit  and  declare  as  imlawful  any  repre- 
sentation or  misrepresentation  made  to  the  public  which  would  mislead 
or  cause  an  erroneous  impression  or  belief  as  to  the  origin,  manufacture, 
ingredients,  qualities,  et£„  of  any  commercially  manufactured  products 
covered  by  the  provisions  of  said  acts. 

In  commercial  terms  a  word  is  usually  used  either  to  identify  or  de- 
sciibe  a  certain  item  and  unless  the  word  Is  one  with  peculiar  significance 
or  meaning  to  the  manufacturers  or  dealers,  the  simplest  and  most  un- 
derstandable meaning  is  the  one  normally  sought  to  be  conveyed  and 
understood  by  the  public  at  large. 

In  Electric  Reducticn  Co.  vs.  Lewellyn,  11  Fed.  2d  493.  494,  the  Court 
defined  a  word  as  the  "skin  of  a  living  thought." 

In  Hall  vs.  U.  S.,  267  Fed.  795,  the  Court  said: 

"Language  used  in  the  label  is  to  lie  given  the  meaning  ordinarily 
conveyed  by  it  to  those  to  whom  it  was  addressed." 

In  U,  S.  vs.  150  cases  of  Fruit  Puddine,  211  Fed.  360,  a  proceeding 
f&r  the  misbranding  of  fruit  in  violation  of  the  Pure  Food  and  Drugs  Act, 
the  court  held : 

■The  words  of  the  offending  label  are  to  be  construed  in  their  ordi- 
nary or  customary  meaning  so  far  as  they  have  one." 

In  Libby,  McNeil  &  Libby  vs.  U.  S.,  210  Fed.  148.  the  Court  held: 

"Where  words  in  every  day  use  are  found  on  the  label  of  a  food 
product,  they  are  to  be  given  their  ordinary  and  popular  meaning,  rather 
than  the  commercial  meanmg  which  they  have  acquired  among  manu- 
facturers and  dealers." 

The  word  "Home  Made"  has  but  one  legal,  natunU,  popular,  generally 

accepted  and  understood  meaning  which  is: 

"Made  at  hoifte;  of  domestic  manufactiu-e." 

See  29  Corpus  Juris,  769;  Webster's  New  International  Dictionary- 
Webster's  Twentieth-Century  Dictionary. 

I  have  been  unable  to  find  any  judicial  definition  of  "Homade."  Neither 
does  this  word  appear  in  the  recognized  English  Dictionaries  considered 
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as  authorities  on  English  words.  Its  use  iAay  have  been  adopted  as  a 
trade  name — -an  abbrevatlon  or  contraction  of  the  two  wcwds  "Home 
Made" — its  unique  form  and  spelling  being  designed  to  attract  and 
Interest  the  public  eye  smd  attention.  When  read  in  print  or  heard  by 
word  of  mouth  "Homade"  conveys  the  same  idea  and  thought,  and  is 
only  understood  by  the  general  public  as  "Home  Made,"  which  is  "made 
at  home;  of  domestic  manufacture." 

It  is  therefore  my  opinion  that  the  use  of  the  words  "Home  Made" 
or  "Homade"  in  connection  with  the  sale  of  conunercially  manufactured 
products  are  calculated  to  induce  prospective  customers  to  purchase  the 
product  believing  it  to  be  actually  of  domestic  manufacture,  and  is  mis- 
leading and  constitutes  a  misbranding  and  gives  a  false  indication  of 
origin,  character  and  composition  of  a  product  commercially  manufac- 
tured; and  that  said  words  "Home  Made"  and  "Homade,"  cannot  be 
used  in  connection  with  the  sale  of  any  commercially  m,anufactured 
products  within  the  purview  of  Chapter  19656,  Acts  of  Florida,  1939,  and 
Chapter  16047,  Acts  of  Florida.  1933.  To  do  so  would  be  in  direct  con- 
travention  and   violation  of  the   law. 

The  Florida  Food,  Drug  and  Cosmetic  Act  and  Florida  Frozen  Des- 
serts Law  were  designed  and  enacted  to  work  hand  in  hand  with  the 
Federal  Food,  Drug  and  Cosmetic  Act,  as  well  as  the  Federal  Trade  Com- 
mission Act,  in  an  effort  to  prevent  and  prohibit  false  advertising  of 
food,  drugs,  devices  and  ccwmetics. 

This  opinion  is  parallel  and  ccmforms  to  the  recent  Federal  Trade 
Commission  order  issued  against  a  Massachusetts  firm — to  seize  and 
desist  from  representing  factory  made  food  products  as  home  made  or 
home  cooked  unless  they  are  In  fact  made  and  cooked  in  the  mourner  and 
of  the  Ingredients  characteristic  of  the  preparation  of  such  products  in 
the  home,  for  consimiption  in  the  home,  as  distinguished  from  factory 
made  products. 

FOOD,  DRUGS  AND  COSMETICS 

October  18,  1941.— 041-598. 

DANGEROUS  DRUGS— PRESCRIPnON  AND  SALE 

QUESTION:  Under  Chapter  19656,  Acts  of  1939,  may  druggists 
legally  fill  prescriptions  for  "dangerous  drugs,"  or  other  types  of  re- 
stricted drugs,  when  the  prescriptions  are  signed  by  doctors  licensed  to 
practice  the  healing  art  other  than  medical  doctors,  dentists  or  veterin- 
arians? 

To  Hon.  Nathan  Mayo,  Commissioner  of  Agriculture: 

Section  15  (k)  of  the  Florida  Food,  Drug  and  Cosmetic  Act  reads  in 
part  as  follows: 

"A  drug  or  device  shall  be  deemed  to  be  misbranded: 

"<k>  If  it  is  a  drug  sold  at  retail  for  use  by  man,  and  contains  any 
quantity  of  aminopjrrine,  barbituric  acid,  cinchophen,  dinitrophenol,  or 
sulfanilamide;  unless  it  is  sold  on  a  written  prescription  signed  by  a 
member  of  the  medical,  dental  or  veterinary  profession  who  is  licensed  by 
law  to  administer  such  drug,  and  its  label  bears  the  name  and  place  of 
business  of  the  seller,  the  serial  num.ber  and  date  of  such  prescription, 
and  the  name  of  such  member  of  the  medical,  dental  or  veterinary 
profession," 

The  term  "medical  profession"  is  broad  enough  to  include  everyone 
practicing  any  branch  of  the  healing  art  regardless  of  the  school  of  medi- 
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cine  to  which  he  belongs.  However,  the  quoted  provision  of  the  Florida 
Food,  Drug  and  Cosmetic  Law  further  limits  the  prescription  of  "dan- 
gerous drugs"  to  such  members  of  the  medical  profession  who  are  licensed 
by  law  to  administer  such  drugs. 

All  drugs  enumerated  in  the  above  provision  are  contained  in 
Materia  Medlca  and  are  drugs  taken  internally. 

Osteopaths  are  members  of  the  medical  profession,  broadly  speaking, 
and  are  permitted  by  statute  to  use  all  drugs  except  those  not  taught  in 
the  standard  colleges  or  schools  of  osteopathy.  If  the  ftTregolng  drugs, 
known  as  "dangerous  drugs,"  are  taught  in  the  standard  colleges  or 
schools  of  osteopathy,  they  may  be  prescribed  by  ostec^iaths,  otherwise 
not. 

Medical  doctors  licensed  by  the  State  Board  of  Medical  Examiners 
are  the  only  members  of  the  medical  profession  in  this  state  licensed  by 
law  who  are  authorized  to  prescribe  all  drugs  included  In  Materia  Medlca. 

It  is  therefore  my  opinion  that  druggists  m^y  legally  fill  prescrip- 
tions for  the  enumerated  drugs  when  the  prescriptions  are  signed  by 
medical  doctors  hcensed  by  the  State  Board  of  Medical  Examiners;  or 
when  prescribed  by  osteopaths,  if  such  drugs  are  taught  In  the  standard 
colleges  or  schools  of  osteopathy. 

FOOD,  DRUGS  AND  COSMETICS 

January  15,  1942. — 042-24. 

DANGEROUS  DRUGS— PRESCRIPTION  AND  SALE 

QUBSTION:  May  naturopaths,  chiropractors  and  other  practition- 
ers of  the  healing  art  prescribe  "dangerous  drugs"  as  mentioned  in  Sec- 
tion 15  <k)  of  the  Florida  Fbod,  Drug  and  Cosmetic  Act? 

To  Hon.  Nathan  Mayo,  Commissioner  of  Agriculture: 

Supplement  to  ppinton  041-598,  dated  October  16,  1941. 

The  above  cited  section  limits  the  right  to  prescribe  such  drugs  to 
members  of  the  medical,  dental  or  veterinary  profession  who  are  licensed 
by  law  to  administer  such  drugs.  While  the  term  "medical  profession" 
is  suflBciently  broad  to  cover  all  branches  of  the  healing  art,  nevertheless, 
with  the  possible  excepticm  of  osteopaths,  as  pointed  out  in  my  former 
opinion,  only  medical  doctors  licensed  by  the  State  Board  of  Medical 
Examiners  are  permitted  in  this  State  to  practice  Materia  Medica,  and 
since  the  "dangerous  drugs"  enumerated  in  Section  15  (k) ,  supra,  are 
all  contained  in  Materia  Medica,  and  are  drugs  taken  internally,  it  is  my 
opinion  that  druggists  may  legally  fill  prescriptions  for  the  enumerated 
drugs  only  when  the  prescriptions  therefor  are  signed  by  medical  doctors 
licensed  by  the  State  Board  of  Medical  Exammers,  or  when  prescribed 
by  osteopatiis  if  such  drugs  are  taught  to  the  standard  colleges  or  schools 
of  osteopathy,  and,  of  course,  by  members  of  the  dental  or  veterinary 
profession  licensed  by  law  to  administer  such  drugs. 

FOOD,  DRUGS  AND  COSMETICS 

March  9,    1942.— €42-120. 

DRUGS — NURSES'  RIGHT  TO  DISPENSE 

QUESTION:  Are  trained  nurses  authorised  to  dispense  those  drt^s 
enumerated  in  Section  15  (k)  of  the  Florida  Food,  Drug  and  Coem^etlc 
Act  from  hospital  stocks? 
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To  Hon.  Nathan  Mayo,  Commissioner  of  Agriculture: 

Section  15  of  the  Florida  Food,  Drug  and  Cosmetic  Law  provides 
that  a  drug  shall  be  deemed  to  be  misbranded : 

"(k)  If  it  is  a  drug  sold  at  retail  for  use  by  man,  and  contains  any 
quantity  of  aminopyilne,  barbituric  acid,  cinchophen,  dinitrophenol,  or 
sulf anilimide ;  unless  it  is  sold  on  a  written  prescription  signed  by  a 
member  of  the  medical,  dental  or  veterinary  profession  who  is  licensed 
by  law  to  administer  such  drug,  and  its  label  bears  the  name  and  place 
of  business  of  the  seller,  the  serial  number  and  date  of  such  prescription, 
and  the  name  of  such  member  of  the  medical,  dental  or  veterinary 
profession." 

Fm-ther,  the  Florida  Food,  Drug  and  Cosmetic  Law  specifically  pro- 
hibits the  misbranding  of  any  drug,  and  also  the  manufacture,  sale  or 
delivery,  holding  or  offering  for  sale,  of  any  drug  that  is  misbranded. 

Therefore,  before  any  of  the  dnigs  mentioned  in  Section  15  (k), 
supra,  can  be  sold  or  delivered,  it  must  be  sold  or  delivered  on  a  written 
prescription  therefor,  signed  by  a  member  of  the  medical,  dental  or  vet- 
erinary profession  who  is  licensed  by  law  to  administer  such  drug,  and 
its  label  must  bear  the  name  and  place  of  business  of  the  seller,  the  serial 
number  and  date  of  such  prescription,  and  the  name  of  the  physician 
prescribing  the  same- 
Section  3527,  Compiled  General  Laws  of  Florida — the  Pharmacists' 
Law — provides  that: 

"Any  person  not  registered  by  said  Boaid  (the  Board  of  Pharmacy 
of  the  State  of  Florida)  who  sliall  prepare  or  dispense  a  medical  pre- 
scription or  a  physician's  prescription,  or  dispense,  give  or  sell  at  retail 
medicines  or  poisons,  except  under  the  direct  and  immediate  supervision 
of  a  registered  pharmacist  whose  certificate  of  registration  is  conspicu- 
ously displayed  in  the  place  where  the  same  is  prepared,  dispensed  or 
sold^^shall  for  such  offense  be  deemed  guilty  of  a  misdemeanor  and,  upon 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding  three  hundred 
dollars  or  by  imprisonment  not  exceeding  six  months." 

Section  3528,  Comtpiled  General  Laws,  provides  that  nothing  in  said 
Pharmacists'  Law 

"...  shall  apply  to  the  practicing  of  a  legally  authorized  practitioner 
of  medicine  from  practicing,  dispensing,  compounding  for  or  giving  any 
medicines  or  poisons  to  his  patients  in  the  regular  coui^se  of  his  practice 
as  such  physician." 

Most  hospitals  carry  on  hand  at  the  hospital  a  stock  of  drugs  to  be 
used  in  the  treatment  of  patients  cf  the  hospital.  Some  such  hospitals 
have  a  registered  pharmacist  in  charge  of  such  stock  of  drugs,  who  dis- 
penses them  for  the  various  patients  as  needed;  others  do  not,  but  merely 
allow  nurses  of  the  hospital  to  take  the  respective  dnigs  from  the  hos- 
pital's supply  room  as  needed  for  the  patients.  Such  drugs  as  may  be 
used  by  the  patient  are  customarily  chai'ged  to  such  patient  and  there- 
fore constitute  a  sale  of  such  drugs. 

Section  15  (k)  of  the  Florida  Food,  Drug  and  Cosmetic  Law  is  clear 
in  its  provisions  that  the  drugs  enumerated  therein,  when  sold,  are  mis- 
branded  unless  sold  on  a  written  prescripticm  signed  by  a  member  of  the 
medical,  dental  or  veterinary  profession  who  is  licensed  by  law  to  ad- 
minister such  drugs,  and  the  label  on  the  drugs  so  sold  must  bear  the 
name  and  place  of  business  of  the  seller,  the  serial  number  and  date 
of  the  prescription  therefor,  and  the  name  of  the  physician  prescribing 
the  same. 
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A  nurse  as  such  has  no  right  to  compound  or  dispense  drugs  on 
cither  the  written  or  oral  prescription  of  a  physician.  She  may,  of  course. 
and  properly  does,  administer  dnigs  under  a  physician's  written  and 
oral  dii'ections,  but  she  is  not  authorized  to  compound  or  dispense  the 
same,  nor  has  a  nurse  any  right  as  such  to  give  or  sell  at  retail  medicines 
or  poisons  except  under  the  direct  and  inunediate  supervision  of  a  reg- 
istered pharmacist  whose  certificate  of  registration  is  conspicuously  dis- 
played in  the  place  where  the  same  is  prepared,  dispensed  or  sold. 

It  is  a  general  rule  of  law  that  a  physician  is  liable  for  injury  re- 
sulting from  the  failure  of  a  nurse  who  is  in  his  emplcy  or  acting  under 
his  direction,  to  administer  the  remedies  which  he  has  prescribed.  How- 
ever, the  physician  Is  not  liable  for  the  results  of  negligent  acts  of  nurses 
who  are  not  employed  by  him  and  over  whose  conduct  he  exercises  no 
ccntrol.  It  is  generally  held  that  even  though  the  physician  does  not 
employ  the  nurses  who  are  in  attendance  upon  a  patient,  yet  if  they  are 
at  the  time  under  the  physician's  special  supervision  and  control,  he  is 
responsible  for  an  injury  resulting  from  their  negligence  while  acting  in 
his  behalf  and  under  his  direction;  that  is  to  say,  the  nurses,  while  acting 
under  his  direction  and  supervision,  are  his  servants  with  respect  to  the 
work  in  which  they  are  engaged,  despite  the  fact  that  they  may  be  In 
the  general  service  of  the  hospital  wherein  they  are  employed,  and  for 
their  negligence  during  that  period  of  time  he  is  generally  liable.  There- 
fore, if  the  physician  actually  produces  one  of  the  drugs  mentioned  in 
Section  15  (k),  supra,  and  gives  It  to  the  nurse,  to  be  in  turn  adnvnis- 
tered  to  the  patient  by  her  under  the  doctor's  instructions  and  orders, 
then  such  practice,  in  any  opinion,  is  permissible.  However,  if  the  phy- 
Elcian  merely  tells  the  nurse  that  he  wants  the  patient  to  have  one  of 
such  drugs,  it  is  my  opinion  that  the  nurse  has  no  authority  to  procure 
any  of  such  drugs  from  the  hospital  drug  room  or  anywhere  else  without 
a  written  prescription  therefor  as  required  by  the  Act.  Likewise,  if  such 
drugs  are  sold  by  the  hospital  from  its  drug  supply  to  the  patient.  It  Is 
my  opinion  that  a  physician  could  not  procure  such  drugs  from  the  hos- 
pital drug  supply  without  giving  his  prescription  therefor,  and  the  drug 
so  taken  from  the  drug  supply  would  be  required  to  bear  the  label  re- 
ferred to  In  the  Act. 

Therefore,  trained  nurses  as  such  are  not  authorized  under  the  law 
to  dispense  from  hospital  stocks  those  drugs  en\imerat«d  in  Section  15  <k) 
of  the  Florida  Food,  Drug  and  Cosmetic  Law,  unless  they  do  so  tm  a  writ- 
ten prescription  signed  by  a  mem,ber  of  the  medical,  dental  or  veterinary 
profession  who  is  licensed  by  law  to  administer  such  drugs,  and  unless 
such  trained  nurses  are  acting  under  the  direct  and  immediate  super- 
vision of  a  registered  pharmacist  whos«  certificate  of  registration  is  con- 
spicuously displayed  in  the  place  where  such  trained  nurses  are  acting. 
and  then  such  drugs,  when  so  dispensed,  must  bear  a  label  showing  the 
name  and  place  of  business  of  the  seller,  the  serial  number  and  date  of 
the  prescription  on  which  it  is  dispensed,  and  the  name  of  the  physician 
so  prescribing  the  same;  otherwise,  such  drugs  are.  in  my  opinion,  mis- 
branded  and  the  sale  thereof  violates  the  provisions  of  the  Florida  Pood, 
Drug  and  Cosmetic  Law, 

MILK  COMMISSION 

March  13.  1941.— 041-133. 

MILK   CONTROL    ACT— DURATION 

QUESTION:  WiU  Chapter  19231,  Acts  of  1939,  which  is  known  as 
the  Milk  Control  Act,  remain  In  effect  after  the  adjournment  of  the  next 
legislature? 
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To  Hon.  Speasard  L.  Holland,  Go/vernor: 

Section  23  of  Chapter  19231,  Acts  of  1939,  provides  for  its  duration 
as  follows; 

"DURATION  OF  COMMISSION. — A  continuing  emergency  for  the 
r^ulation  of  the  business  and  industry  herein  named  shall  be  presumed 
and  deemed  continuing  and  existing,  calUng  for  the  need  for  the  exist- 
ence of  this  Act,  and  the  same  shall  be  efEective  until  such  date  as  it  is 
repealed  or  amended  by  some  subsequent  Act  of  the  Legislature,  whenever 
any  such  continued  emergency  may  be  deemed  essential  to  the  continued 
validity  of  any  of  the  provisions  hereof." 

The  section  specifically  states  that  the  Act  Is  to  continue  in  effect 
until  it  is  repealed  or  amended.  It  appears  to  be  a  continuing  Act,  and 
it  is  my  opinicn  that  it  will  remain  in  effect  until  it  is  specifically  repealed 
or  amended  by  legislative  action. 


MILK  COMMISSION 

April  9,  1941.— 041-187. 

PRINCIFAL  OFFICE — INTERPRETATION 

QUESTION:  It  is  impractical  and  virtually  impossible  to  locate 
reasonable  office  space  for  the  Florida  Milk  Commission  in  the  State 
Capitol,  and  since  most  of  the  work  accomplished  by  the  Commission  is 
in  more  densely  populated  areas  than  the  section  in  which  Tallahassee 
is  located,  is  it  sufficient,  imder  the  law,  to  maintain  an  office  In  Talla- 
hassee, with  a  bulk  of  the  Camnaission's  busmess  bemg  transacted  in  an 
oflBce  or  offices  in  other  locaUties? 

To  Hon.  Spessard  L,  Holland,  Govenu>r: 

Section  3,  Chapter  19231,  Acts  of  1939,  relating  to  the  supervision  of 
production,  sale  and  distribution  of  milk,  provides,  with  respect  to  main- 
tenance of  offices  for  such  Commission,  as  follows: 

"The  principal  office  of  the  Commission  shall  be  In  the  City  of  Talla- 
hassee, in  rooms  assigned  by  the  proper  State  Officials  who  shall  provide 
reasonable  space  for  the  use  of  the  Administrator  and  Commission  in 
the  State  Capitol,  but  offices  in  other  locaUties  may  be  maintained  by 
the  Commission." 

The  words  "principal  crffice"  mean  highest  in  rank,  authority,  char- 
acter, importance,  or  degree.  It  is  not  necessarily  determined  by  the 
office  transacting  the  largest  volume  of  business.  The  principal  office,  as 
such,  must  be  maintained  in  the  city  of  Tallahassee.  If  it  is  more  prac- 
tical and  expedient,  and  the  interest  of  the  State  would  be  best  served 
by  maintaining  an  office  or  offices  in  other  localities,  then  sufficient 
authority  is  given  for  the  maintenance  of  such  office  or  offices.  If  there 
was  no  space  available  in  the  State  Capitol,  then  space  could  lie  pro- 
vided by  the  proper  State  Officials,  at  some  other  location.  That  loca- 
tion should  be  as  close  to  the  seat  of  State  affairs  as  available  office  space 
will  permit. 

Therefore,  the  principal  office  of  the  Commission  must  be  in  Talla- 
hassee, but  offices  in  other  localities  may  be  maintained,  which  offices 
may  in  fact  handle  a  larger  volume  of  the  Commission's  business  than 
that  transacted  in  Tallahassee. 
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FROZEN  DESSERTS  LAW 

December  6.  1941.— 041-618. 

UCENSE  TAX— DRUG  STORES 

QUESTION:  Under  the  circumstances  set  forth  below  are  the  stores 
therein  mentioned  separate  stores  for  the  purpose  of  the  license  tax  under 
the  Frozen  Desserts  Law? 

To  Hon.  Nathan  Mayo,  CommUskmer  of  Affriculture: 

West  Side  Drug  Store,  1177  West  Flagler  Street,  Miami,  of  which 
Charles  H.  Alderman,  Jr.  Is  the  sole  owner.  The  said  Mr.  Alderman  also 
owns  two  shares  Ui  the  corporation  doing  business  under  the  trade  name 
of  High  View  Drug  Store.  Mr.  Alderman,  for  his  West  Side  Drug  Start, 
has  secured  State  License  as  a  retail  manufacturer  of  frozen  dwmts  foi 
the  year  ending  September  30,  1942.  This  store  has  a  frosting  machine 
in  which  they  freeze  "frozen  malted  mlllcs."  This  store  buys  and  re-sells 
ice  cream  manufactured  by  the  High  View  Drug  Store.  The  High  View 
Drug  Store,  of  which  Mr.  W.  R,  Bo  wen  is  president,  manufactures  Ice 
cream  for  themselves  and  for  sale  to  the  West  Side  Drug  Store. 

Obviously,  the  two  drug  stores  are  separate  and  distinct  entitles  and, 
for  all  purposes  of  the  Frozen  Desserts  Law  with  regard  to  Ucenses, 
should  be  treated  as  such. 

HOTEL  COMMISSION 

January  14.  1941.— 041-8. 

EMPLOYEES— SALARY  UMTTATIONS 

QUESTION:  What  are  the  limitations  on  the  salaries  to  be  paid 
employees  of  the  Hotel  Commission? 

To  Hon.  Hunter  G.  JohTuon.  Hotel  Commissiemer: 

Section  29  of  Chapter  18042,  Acts  of  1933,  provider: 

"The  Hotel  Commissioner  Is  hereby  empowered  to  appoint  and  em- 
ploy such  ofBce  help  ...  as  are  necessary  to  carry  out  the  provisions  at 
this  Act." 

This  Section  limits  the  amount  to  be  paid  inspectors  and  supervis- 
ing architects  to  not  exceed  one  hundred  fifty  dollars  < $150.00)  per  month, 
and  necessary  traveling  expenses,  but  it  does  not  place  a  limitation  on 
salaries  to  be  paid  "office  employees,"  and  in  my  cH^lnlon  this  Sectim 
contains  the  applicable  law  to  your  inQulry. 

HOTEL  COMMISSION 

June  25.  1942.— 042-320. 

HOTEL  COMMISSrONEB— POWER  TO  ABATE  NUISANCES 
TRACEABLE  TO  VENEREAL  DISEASES 

QUESTION;  What  authority  has  the  State  Hotel  Commission  in 
abating  nuisances  traceable  to  venereal  diseases  in  public  places  licensed 
by  the  Commission? 

To  Hon.  Hunter  G.  Johnson,  State  Hotel  Commissioner: 

There  Is  no  specific  statutory  authority  granting  the  Hotel  Commis- 
sion any  power  to  act  In  such  cases,  and  it  is  my  opinion  that  there  are 
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govemmental  agencies  with  ample  authority  to  handle  such  a  situation. 
Should  conditions  exist  as  under  Section  35,  Chapter  16042,  Acts  of  1933. 
as  amended  by  Chapter  17062,  Acts  of  1935,  as  follows: 

"No  person  suffering  from  any  contagious  or  communicable  diseases 
shall  be  employed  in  any  hotel,  restaurant,  apartment  house  or  rooming 
house  to  prepare  or  handle  food,  drink,  dishes,  towels,  or  linens,  or  in 
any  other  capacity  whereby  such  disease  might  be  communicated  to 
guests  or  tenants. 

"All  employees  shall  furnish  health  certificates  including  a  Wa^ser- 
man  Test,  signed  by  a  registered  licensed  physician  of  the  State  of 
Florida,  whenever  the  Hotel  Commissioner  or  his  Deputy,  in  his  discre- 
tion, deems  it  necessary  for  the  protection  of  public  health,"  you  can 
proceed  accordingly. 

HOTEL  COMMISSION 

November  26.  1941.— 041-663. 

HOTEL  COMMISSIONER— REGULATIONS  AFFECTING   DUTIES 

QUESTION:  Under  Chapter  20651,  Acts  of  1941,  has  the  State  Hotel 
Commissioner  any  right  to  approve  or  disapprove  remodeling  or  con- 
struction of  hotels,  apartments,  restaurants,  etc.,  when  the  cost  of  such 
work  is  less  than  $5000.00? 

To  Hon.  Hunter  G.  Johnson,  State  Hotel  Commissioner: 

You  need  not  be  concerned  with  the  provisions  of  Chapter  20651, 
Acts  at  1941,  because  the  same  is  an  act  only  relating  to  the  practice  of 
architecture  in  the  State  of  Florida.  It  has  no  bearing  on  the  existing 
laws,  rules,  and  regulations  affecting  your  duties  as  Hotel  Commissioner. 

HOTEL  COMMISSION 

October  1.  1941.— 041-181. 

WAR    VETERANS— EXEMPTION— HOTEL    LICENSE 

QUESTION;     Is  a  disabled  war  veteran   exempt  from  license  tax 

exacted  by  Chapter  6952,  Acts  of  1915? 

To  Hon.  Hunter  G.  Johnson,  State  Hotel  Commissicmer : 

A  disabled  war  veteran  is  not  exempt  from  the  license  exacted  by 
said  Hotel  Act,  because  I  am  now  convinced  that  the  exemption  granted 
disabled  war  veterans  is  applicable  only  to  occupational  licenses  and 
not  to  a  license  tax  of  the  nature  exacted  by  the  Hotel  Act. 

HOTELS.  RESTAURANTS,    APARTMENTS:    REGULATIONS 

August  23,  1941,-041-471. 

LICENSES— APARTMENTS.   HOTELS,  RESTAURANTS,   ROOMING 

HOUSES 

QUESTION:  il)  A  building  contains  three  separate  units  provid- 
ing accommodations  for  three  families  living  independently  of  each  other. 
The  building  is  owned  by  Mr,  "A",  who  occupies  one  unit,  leasing  the 
other  two  units  to  Mr.  "B"  and  Mr.  "C."  WOl  this  be  classed  as  an  apart- 
ment house  and,  if  so,  should  the  rooms  occupied  by  the  owner  be  counted 
in  arriving  at  the  license  fee? 
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<2)  Will  a  duplex,  though  not  an  apartment  house,  come  under  the 
classification  of  a  rooming  house?  (Meaning  by  the  term  "duplex"  a 
structure  or  building  providing  tor  separate  accomnxodations  for  two 
families  living  independently  of  each  other.) 

(3)  If  there  are  several  duplexes,  for  example,  six  on  the  same  or 
adjoining  lots  owned  and  operated  by  the  same  owner  or  manager,  will 
they  come  imder  the  classification  of  an  apartment  house  and  be  sub- 
ject to  Ucense  as  such?  (Assigning  the  same  meaning  to  the  tenn  "duplex" 
as  in  question   <2) ). 

(4)  Is  a  cafeteria  located  in  a  pubUc  or  private  school  building  in 
this  State,  that  serves  food  to  the  students  only,  subject  to  the  license 
tax  of  a  restaurant,  and  should  it  be  Inspected  by  the  Hotel  Commission? 

1 5 )  Do  dining  and  buffet  cars  operated  by  railroad  companies  come 
under  the  jurisdiction  of  the  Hotel  Commission  because  they  sell  food 
and,  if  so,  are  they  required  to  be  licensed  and  inspected  by  said  Com- 
mission while  operating  within  this  State? 

<6)  Please  advise  how  we  may  be  able  to  determine  when  a  person 
is  guilty  Of  intent  to  defraud  an  owner  of  a  restatirant,  hotel,  or  rooming 
house? 

To  Hon.  Hunter  O.  Johnson,  State  Hotel  Commissioner: 

Such  a  building  should  not  be  classed  as  an  apartment  house. 
My  reason  for  so  ruling  is  based  upon  the  wording  of  the  statute.  You 
will  observe  from  reading  the  definition  of  the  term  "apartment  house" 
that  the  accommc?dations  are  to  be  supplied  to  traiisient  or  permanent 
guests  or  tenants.  The  owner  of  the  premises  occupying  one  of  the  three 
units  cannot  be  classed  as  a  transient  or  as  a  guest  or  as  a  tenant.  I  am 
not  unmindful  of  the  fact  that  my  ruling  may  make  the  enforcement  of 
this  provision  of  the  law  rather  difficult  tur  the  reason  that  it  will  require 
a  closer  supervision  on  three-unit  structures  or  buildings  during  the 
tourist  season  because,  in  my  opinion,  if  the  owner  should  rent  or  let  his 
apartment  for  even  a  short  duration,  it  would  then  come  within  the 
definition  of  an  apartment  house. 

If  the  duplex  is  kept,  used,  maiyitained,  advertised,  or  field,  out  to  the 
public  to  be  a  place  where  living  quarters,  sleeping  or  housekeeping  ac- 
commodations are  supplied  for  a  consideration  to  guests  or  tenants  that 
the  same  will  constitute  a  rooming  house.  My  construction  of  the  mean- 
ing of  the  terms  "kept",  "used",  "maintained",  "advertised",  or  "held  out 
to  the  public"  is  a  continucus  keeping  or  using  or  maintaining  or  adver- 
tising or  holding  out  to  the  public  as  distinguished  from  an  occasional 
leasing  of  a  room  or  rooms. 

Such  duplexes  will  not  come  within  the  classification  of  an  apart- 
ment house.  My  reason  for  so  ruling  is  because  the  term  "apartment 
house,"  as  defined  in  the  statute,  contemplates  a  sinffle  building  or 
structure. 

Such  a  cafeteria  is  not  subject  to  the  license  tax  of  a  restaurant,  and 
it  is  not  your  duty  to  inspect  the  same.  My  reason  for  so  ruUng  is  be- 
cause the  law  contemplates  and  intends  to  regulate  those  places  that  hold 
themselves  out  to  the  puhlic  for  the  serving  of  meals,  lunches,  sand- 
wiches, etc.  K  the  public  is  free  to  patronize  the  school  cafeteria  and  as 
a  matter  of  fact,  does  patronize  the  cafeteria,  then  it  is  my  opinion  that 
such  a  cafeteria  is  within  your  jurisdiction. 

Dining  and  buffet  cars  operated  by  railroad  companies  do  come 
within  your  jurisdiction  so  far  as  their  having  to  comply  with  Section 
3384,  CompUed  General   Laws.  Permanent   Supplement,  which   provides 
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that  dining  and  buffet  cars  shall  have  all  windows,  doors,  and  other 
similar  openings  securely  screened.  1  do  not  believe  that  a  dining  or 
buffet  car  operated  by  a  railroad  company  comes  within  the  definition  of 
the  term  "restaurant"  for  the  reason  that  the  term  "restaurant"  con- 
templates a  thing  or  place  of  a  stationary  nature. 

It  is  not  possible  for  me  to  lay  down  a  hard  and  fast  rule  by  which 
you  can  determine  whether  or  not  a  person  has  obtained  lodging  or  food 
or  other  accommodations  at  a  hotel,  apartment  hcTuse,  rooming  house, 
or  restaurant  with  intent  to  defraud,  for  the  reason  that  "intent"  is 
usually  proven  by  circumstantial  evidence.  I  call  your  attention  to  Sec- 
tion 7260,  Compiled  General  Laws,  Perm^ment  Supplement,  which  pro- 
vides; 

"Any  person  who  shall  obtain  food,  lodging  or  other  accommodations 
at  any  hotel,  apartment  house,  rooming  house,  inn,  boarding  house  or 
restaurant,  with  intent  to  defraud  the  owner  or  keeper  thereof,  shall  be 
guilty  of  a  misdemeanor,  and  shall  upon  conviction,  be  punished  by  im- 
prisomnent  in  the  county  jail  not  to  ekceed  three  months  or  by  fine 
not  exceeding  one  hundred  dollars:  Provided,  that  the  provisions  of 
this  sectiCHi  shall  not  apply  where  there  has  been  an  agreement  in  writ- 
ing for  delay  in  payments." 

and  also  to  Section  7261,  Compiled  General  Laws,  Permanent  Supplement, 
which  provides: 

"In  prosecutions  under  the  preceding  section,  proof  that  lodging. 
food  or  other  accommodations  were  obtained  by  false  pretense  or  by 
false  or  fictitious  show  or  pretense  of  any  baggage  or  other  property,  or 
by  absconding  without  paying  or  offering  to  pay  for  such  food,  lodging 
or  accommodations,  or  by  surreptitiously  removing  or  attempting  to 
remove  baggage,  shall  be  prima  facie  evidence  of  the  fraudulent  Intent 
mentioned  in  Section  7260." 

HOTELS,   RESTAURANTS,   APARTMENTS;    REGULATIONS 

November  19,  1941. — 041-659. 

LICENSES— APARTMENT  HOUSES— COMPtJTATIQN  OF  UNITS 

QXJES1TON:  An  apartment  house  is  comprised  of  a  given  number  of 
units.  Each  unit  consists  of  a  kitchen  <  which  is  also  used  as  a  dining 
room).  living  room  and  two  bedrooms.  Should  the  license  fee  be  com- 
puted on  the  basis  that  each  unit  consists  of  four  rooms,  making  a  basic 
license  charge  of  $2,00  per  unit,  or  should  the  apartment  be  considered 
a  five-room  apartment,  making  a  basic  license  fee  of  $2,50  per  unit,  be- 
cause of  the  enactment  of  a  rule  by  a  former  Hotel  Commissioner,  such 
rule  providing,  "And  in  an  apartment  having  no  designated  dining  room, 
any  dining  space  wherever  located  shall  be  classed  as  a  dining  room"? 

To  Hon.  Hunter  G.  Johnson,  State  Hotel  Commissioner: 

You  have  no  right  to  construe  such  units  as  being  comprised  of  Ave 
rooms,  but  you  n^ust  construe  the  same  as  being  comprised  of  four 
roorns. 

My  reasons  for  so  ruling  are  as  follows: 

(1)  The  Legislature  has  specifically  provided  what  shall  comprise 
a  room  within  the  meaning  of  the  law  in  Section  6  of  Chapter  16042, 
Laws  of  Florida.  Acts  of  1933: 

"In  all  hotels,  apartment  houses,  and  rooming  houses  within  the 
meaning  of  this  Act,  the  parlor,  dining  room,  sleeping  porch,  kitchen, 
office  and  sample  rooms  shall  be  construed  to  mean  rooms." 
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The  law  regulating  the  operation  of  hotels,  apartments,  restaurants, 
etc,,  Is  an  exercise  of  the  police  power  of  the  sovereign  State,  and  the 
courts  have  held  in  construing  such  exercise  of  police  power,  tax  meas- 
ures, and  criminal  legislation  that  the  same  shall  be  given  a  strict  con- 
struction, and  the  courts,  therefore,  will  in  construing  such  terms  as 
"kitchen,"  "dining  room,"  give  the  terms  the  usual  and  accepted  mean 
ing;  the  usual  and  accepted  meaning  of  the  respective  terms  being:  A 
room  used  chiefly  fen-  the  puri>ose  of  preparing  food  for  consumption, 
and  a  room  chiefly  used  for  the  serving  of  food  to  be  eaten. 

(2)  Your  predecessor  in  office  had  no  authorization,  nor  do  you 
have,  to  enact  the  rule  that  "And  in  an  apartment  having  no  designated 
dining  room,  any  dining  space  wherever  located  shall  be  classed  as  a 
dining  room."  because  such  an  attempt  on  his  part  amounts  to  a  declara- 
tion of  what  the  law  shall  be:  this  is  beyond  his  power?  and  beyond  the 
power  of  the  Legislature  to  delegate  to  him,  for,  as  our  Supreme  Court 
has  repeatedly  held, 

"The  Legislature  may  not  delegate  the  power  to  enact  a  law  or  to 
declare  what  the  law  shall  be,  or  to  exercise  an  unrestricted  discretion  in 
applying  the  law:  ..."  (Bailey  vs.  Van  Pelt,  78  Fla.  337,  82  So.  789;  State 
vs.  Atlantic  Coast  Line  Railroad  Co.,  56  Fla.  617,  47  So.  969.) 

HOTELS,    RESTAURANTS,   APARTMENTS;    REGULATIONS 

Search  3,  1942.— 042-115. 

UCENBES— REVOCATION— REINSTATEMENT 

QUEBTION:  (1)  If  a  Ucense  has  been  revoked,  should  the  same 
license  be  reinstated  after  an  establishment  has  complied  with  our  re- 
quirements, or  should  a  new  fee  be  collected  for  a  new  license? 

(2)  When  a  dwelling  house  Is  remodeled  so  that  one  or  two  small 
apartments  can  be  rented  and  the  owner  can  still  live  in  the  house,  is  it 
your  opinion  that  a  license  can  be  reiiulred  on  this  as  a  rooming  house 
and  a  license  fee  collected,  or  could  it  be  classed  as  an  apartment  house 
wad  no  license  be  required  unless  three  apartments  are  rented  therein? 

To  Hon.  Hunter  G.  Johnson.  State  Hotel  Commissioner : 

(1)  The  license  should  be  reinstated,  which  is  baaed  upon  SecUon 
3355  (2),  Perm.  Supp.  Compiled  General  Laws  of  Florida,  as  follows: 

"Such  hotel,  apartment  house,  rooming  house  or  restaurant  shall 
reauiin  closed  until  such  violation  haa  been  corrected  and  the  hotel  com- 
missioner has  reinstated  said  license." 

<2)  When  a  dwelling  house  is  remodeled  so  that  one  or  two  small 
apartments  can  be  rented  and  the  owner  can  still  live  in  the  house,  a 
license  can  still  be  required  as  a  rooming  house  and  a  license  fee  col- 
lected, and  my  opinion  is  based  on  Section  3353,  Perm.  Supp,  Vol.  3. 
Compiled  General  Laws  of  Florida,  paragraph  3  as  follows: 

"Every  house,  boat,  vehicle  or  other  structure,  or  any  place  or  loca- 
tion kept,  used,  maintained,  advertised  or  held  out  to  the  public  to  be  a 
place  where  living  quarters,  sleeping  or  housekeeping  accommodations 
are  supplied  for  pay  to  transient  or  permanent  guests  or  tenants,  whether 
in  one  or  adjoining  buildings,  shall  for  the  purpose  of  this  law  be  deemed 
a  rooming  house,  and  upon  proper  application,  tlie  hotel  commissioner 
shall  issue  to  such  above  described  business  a  license  to  conduct  a  room- 
ing house." 

A  license  cannot  be  collected  as  an  apartment  house,  and  I  base  my 
opinion  on  Section  3353,  Perm.  Supp.  pagaraph  2  as  follows: 
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"Any  building  or  part  thereof,  where  separate  accommodations  for 
more  than  two  families  living  Independently  of  each  other,  are  supplied 
to  transient  or  permanent  guests  or  tenants,  shall  for  the  purpose  of 
this  law  be  deemed  an  apartment  house,  and  upon  proper  application, 
the  hot«I  commissioner  shall  issue  to  such  above  described  business  a 
license   to   conduct  an   apartment  hmxse." 


HOTELS.    RESTAURANTS,   APARTMENTS;    REGULATIONS 

December   23,    1942. — 042-578. 

LICENSES— RESTAURANT  AND   ROOMING    HOUSE 

QUESTION:  (1)  Is  an  establishment,  either  a  hotel  or  a  rooming' 
house,  liable  for  a  restaurant  license  where  food  is  prepared  and  sold 
only  to  guests  living  in  that  particular  establishment? 

(2)  Is  an  establishment  consisting  of  a  series  of  2-unlt  apartment 
buildings  situated  on  one  plot  of  ground  and  under  one  ownership,  though 
each  building  is  separated  from  the  adjoining  one,  subject  to  a  license? 

To  Hon.  Hunter  G.  Johnson,  State  Hotel  Commissioner: 

It  is  my  opinion  that  it  would  be  necessary  for  such  an  establishment 
to  procure  a  restaurant  license,  if  the  establishment  is  maintained  as, 
advertised  as.  or  held  out  to  the  public  to  be  a  place  where  meals,  lunches 
or  sandwiches  are  prepared  or  served. 

However,  if  food  is  sold  only  to  guests  living  in  that  particular  estab- 
lishment, without  being  advertised  or  held  out  as  an  accompiodation, 
then  no  restaurant  license  would  be  required ;  an  example  of  a  case  where 
the  license  would  not  be  required  being  as  follows: 

A  place  where  rooms  are  rented  and  advertised,  board  may  be  also 
provided,  but  if  net  advertised  and  if  furnished  the  roomer  at  the 
roomer's  convenience  because  the  roomer  is  lodging  in  the  particular 
house,  this  kind  of  preparing  and  selling  of  food  would  not  qualify  for  a 
restaurant  license,  because  selling  food  only  to  roomers,  which  selling  is 
not  advertised  or  held  out.  is  not  equivalent  to  holding  out  to  the  public 
a  place  where  lunches,  sandwiches  or  meals  are  prepared  and  served. 

A  hotel  establishment,  of  coui'se,  could  not  quaUfy  as  within  the  last 
described  classification  and  would,  by  virtue  of  its  being  open  to  guests 
generally  where  it  operates  a  place  kept,  used  or  maintained  as  a  place 
where  meals,  lunches  or  sandwiches  are  prepared  or  served,  be  classifi- 
able as  a  restaurant  and  liable  for  a  restaurant  license. 

(2)  It  is  my  opinion  that  such  an  establishment  is  subject  to  a 
license  as  a  rooming  house,  and  I  base  my  opinion  on  Section  511.01, 
Florida   Statutes  1941.   the  third   paragraph   reading   as  follcTws: 

"Every  house,  boat,  vehicle  or  other  structure,  or  any  place  or  loca- 
tion kept,  used,  maintained,  advertised  or  held  out  to  the  public  to  be  a 
place  where  living  quarters,  sleeping  or  hoiisekeeping  accommodations 
are  supplied  for  pay  to  transient  or  permanent  guests  or  tenants,  whether 
in  one  or  adjoining  buildings,  shall  for  the  purpose  of  this  chapter  be 
deemed  a  rooming  house,  and  upon  proper  appUcation,  the  hotel  com- 
missioner shall  issue  to  such  above  described  business  a  license  to  conduct 
a  rooming'  house, 

"In  all  hotels,  apartment  houses  and  rooming  houses  within  the 
meaning  of  this  chapter,  the  parlor,  dining  room,  sleepmg  porches, 
kitchen,  office  and  sample  rooms  shall  be  construed  to  mean  rooms." 
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HOTELS,    RESTAURANTS,    APARTMENTS;    REGULATIONS 

April  30,  194L— 041-237. 

LICENSES— TRAVELING  CONCESSIONS 

QUESTIONS:  Has  the  State  Hotel  Commission  the  authority  to 
either  license  or  refuse  to  license  a  traveling  concession  selling  wrapped 
sandwiches  and  drinks  from  one  location  to  another? 

To  Hon.  Hunter  G.  Johnson,  State  Hotel  Commissioner: 

After  reading  Chapter  16042,  Laws  of  Florida.  1933.  particularly 
Sections  7,  16,  17,  18  and  19,  it  is  my  opinion  that  a  vehicle  or  a  con- 
cession on  wheels  does  not  come  within  the  definition  of  the  term  "res* 
taurant",  nor  was  it  the  intent  of  the  Act  to  apply  to  such  vehicles. 

HOTELS,    RESTAURANTS,    APARTMENTS;    REGULATIONS 

December  12,  1941. — 041-686. 

RESTAURANTS— INTERPRETATION 

QUESTION:  Does  a  place  selling  peanut  butter  cracker  sandwiches 
come  within  the  provisions  of  the  restaurant  law? 

To  Hon.  Hunter  G.  Johnson,  State  Hotel  Commissioner: 

In  my  opinion  the  selling  of  such  cracker  sandwiches  does  not  bring 
such  place  within  the  meaning  of  the  term  restaurant.  I  believe  the 
court  will  construe  the  terms  "meats,  lunches,  and  sandwiches"  m  their 
ordinary  and  acceirted  meaning. 

SWIMMING   POOLS 

September  2,  1941. — 041-495. 

BOARD  OF  HEALTH-^JURISDICnON 

QUESTION:  Has  the  State  Board  cf  Health  jurisdiction  over  pools 
operated  by  churches,  institutes,  societies  and  private  schools,  which 
pools  are  not  open  to  the  public  but  are  used  by  adults  and  children  at- 
tending the  particular  organization? 

To  State  Board  of  Health,  Jacksonville,  Florida: 

Section  1  of  Chapter  7825,  Laws  of  Florida,  Acts  of  X919  (Section 
3768,  Compiled  General  Laws  of  1927)  provides: 

"The  State  Board  of  Health  shall  have  supervision  over  the  sanita- 
tion, he althf Illness  and  cleanliness  of  swimming  pools,  bath  houses,  public 
swUnmmg  and  bathing  places  and  all  related  appurtenances  and  is  hereby 
empowered  to  make  and  enforce  such  rules  and  regulations  pertaining 
thereto  as  it  shall  deem  proper." 

It  is  my  opinion  that  under  that  Section  the  State  Board  of  Health 
has  supervision  over  the  swinmung  pools  which  you  describe. 

DRY  CLEANING  AND   LAUNDRY   INDUSTRY 

September  11,  1941.— 041-516. 

LICENSE   TAX— COLLECTION    OF    ADDITIONAL   FEE    AFTER 
ACCEPTING  SUM  TENDERED 

QUESTION:  Does  the  Florida  Dry  Cleaning  and  Laundry  Board 
after  licensing  an  individual  to  operate  as  an  agent   have  the  right  to 


668  BIENNIAL  REPORT  OP  THE  ATTORNEY  QENKRAL 


BaEGtTLATIONS  OF  TKADE.  COBIMERCE   AND  INVESTAfENTS — 
Drr  Cleaning  and  Laundry  Industry 

demand  from  such  person  the  additional  fee  which  should  have  been 
paid  because  such  individiial  is  In  reality  operating  as  an  Independent 
contractor? 

To  Mr.  W.  T.  Moore,  Jr.,  Chairman,  FloriOa  Dry  Cleaning  &  Laundry 
Board: 

Investigation  shows  that  in  several  cities  within  the  State,  there  are 
a  number  of  persons  engaged  in  the  solicitation  of  either  laundry  or  dry 
cleaning,  or  both,  as  independent  contractors.  These  men  do  not  own 
any  laundry  plant,  or  dry  cleaning  plant  but  merely  have  a  truck,  and 
sometimes  a  stationary  office,  and  they  solicit  either  laundry  or  dry 
cleaning  business  and  get  the  actual  work  done  at  a  wholesale  plant. 
In  many  Instances  these  men  have  been  licensed  as  agents,  which  under 
Section  7,  paragraph  2  of  Chapter  17894,  Acts  of  1937,  carries  a  license  of 
$5.00.  The  facts  show  that  such  men  were  not  agents  but  were  independ- 
ent contractors  or  operators  and  were  subject  to  the  $25.00  license  for 
conducting  each  business,  that  is  laundry  or  dry  cleaning,  as  provided  for 
in  the  last  paragraph  of  the  aforesaid  Section  7.  However,  the  Board, 
through  its  Chief  Supervisor,  issued  agency  licenses. 

By  reason  of  having  issued  an  agency  license  and  accepted  the  fee 
therefor,  the  Ftorida  Dry  Cleaning  and  Laundry  Board  is  now  estopped 
from  attempting  to  collect  an  additional  license  fee  for  the  years  for 
wtiich  such  licenses  were  issued. 

SMALL  LOAN  BUSINESS 

July  29,  1941.— 041-414. 

BORROWERS— SECURTTV 

QUESTION:  May  small  loan  companies  require  borrowers  to  take 
out  life  insurance  in  the  light  of  Chapter  20728,  Acts  of  1941? 

To  Hon..  J.  Edioin  Larsore,  Insurance  Commissioner: 

Section  7  of  said  chapter  prohibits  small  Iomi  companies  from  re- 
quiring borrowers  to  procure  life  insurance.  My  reason  for  so  ruling  is 
that  the  said  section  provides: 

"Any  profit  or  advantage  of  any  kind  whatsoever  that  any  perscm, 
co-partnership  or  corporation  licensed  hereunder  .  .  .  may  contract  for, 
collect,  receive  or  in  any  wise  obtain  by  a  collateral  sale,  purchase,  or 
agreement,  in  connection  with  any  loan  of  $300  or  less,  except  commis- 
sions received  as  a  person  licensed  by  the  Insurance  Commissioner  of 
Florida  on  insurance  written  as  hereinafter  permitted,  shall  be  deemed 
to  be  interest  or  consideration  for  the  purposes  of  regulation  under  this 
Act  .  .  .'•     (Itahcs  supplied.) 

The  Act  goes  on  to  provide  that  when  the  security  consists  of  tangible 
personal  property,  the  same  may  be  reasonably  insured  against  loss  for  a 
reasonable  term,  considering  the  circumstances  of  the  loan,  etc.  It  ap- 
pears, therefore,  that  it  was  the  intent  of  the  legislature  to  prohibit  the 
requiring  of  any  kind  of  insurance  save  and  except  that  specifically  per- 
mitted by  the  statute,  to- wit:  insurance  against  loss  on  tangible  personal 
property. 

SMALL  LOAN   BUSINESS 

August  5,  1941.— 041-405. 

INCORPORATION 

QUESTION:  What  is  the  right  of  individuals  owning  and  operat- 
ing  small   loan  corporation  to  incorporate   an  additional  company   for 
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malting  loans  on  other  than  a  small  loan  basts?  The  two  corporations 
would  have  an  interlocking  txmrd  of  directors  and  officers  occupying  the 
same  office  space,  hut  each  would  {^erate  as  separate  entities  and  make 
loans  to  the  same  individual  or  individuals  at'  the  same  time. 

To  Hon.  J.  Edwin  Larson.  State  Treasurer: 

There  is  no  prohibition  against  individuals  so  incorporating  and 
operating,  assuming  the  bona  fldes  of  the  incorporation  and  operation 
of  these  corporations, — for  the  reason  that  the  doctrine  that  a  corpora- 
tion is  a  legal  entity  existing  separate  and  apart  from  the  persons  com- 
posing it,  is  the  legal  theory  introduced  f(7r  the  purpose  of  convenience 
and  to  sub-serve  the  ends  of  justice.  This  doctrine  will  not  be  extended 
to  a  point  beyond  reason  and  policy,  and  a  corporate  entity  will  be  dis- 
regarded where  the  same  is  used  as  a  cloak  or  cover  for  fraud  or 
illegality. 

SECURITIES 

May  7,  1942,-042-222. 

COMMISSION— AUTHORITY   TO    REQUIRE    ESCROW    AGREEMENT 

QUESTION:  Under  the  discretionary  powers  to  prepare  all  neces- 
sary regulations  in  the  administration  and  enforcement  of  the  Florida 
Securities  Act,  may  the  Florida  Securities  Commission  require  all  persons 
claiming  exemptions  under  Section  5  (j>  and  fk)  of  said  Act  to  escrow 
the  funds  until  the  amount  proposed  has  been  fully  paid  in  and  applied 
for  the  purpose  claimed  within  a  specified  time,  and  upon  failure  of  the 
party  claiming  such  exemption  to  raise  such  funds,  shall  same  be  re- 
turned to  the  parties  entitled  thereto? 

To  Florida  Securities  Commission: 

Section  5  (j)  and  (k)  of  the  Florida  Securities  Act  provides  as 
follows: 

"fj>  Not  exceeding  twenty-five  subscriptions  for  shares  of  the 
capital  stock  of  a  corporation  prior  to  the  Incorporation  thereof  under 
the  laws  of  this  state  when  no  expense  is  incurred,  or  no  commission, 
compensation  or  remuneration  is  paid  or  given  for  or  in  connection  with 
the  sale  or  disposition  of  such  securities. 

"(k)  The  sale  of  its  shares  by  any  corporation  organized  under  tlw 
laws  of  this  state  when  the  total  number  erf  shareholders  does  not  and 
will  not  after  such  sale  exceed  twenty  and  the  total  face  amount  or  the 
total  sale  price  of  such  shares  dt»s  not  exceed  ten  thousand  dollars: 
provided,  that  such  securities  are  issued  and  disposed  of  for  the  sole 
account  of  the  issuer  in  good  faith  and  not  for  the  purpose  of  evading 
the  provisions  of  this  Act." 

Section  5  further  provides  that  written  notice  must  be  given  the 
Commission  in  advance  of  the  sale  of  securities  in  such  exempt  transac- 
tions, such  notice  to  be  on  forms  prescribed  by  the  Commission  and  to 
contain  such  information  as  the  Commission  shall  deem  necessary  to 
affirmatively  show  particular  transactions  to  be  in  fact  exempt  transac- 
tions under  the  statute. 

The  purpose  of  the  Florida  Securities  Act  is  to  protect  buyers  of 
stocks  and  securities  from  persons  engaged  in  the  sale  thereof,  and  the 
Commission  is  chargea  with  the  administration  and  enforcement  of  the 
Act  to  the  end  that  such  buyers  may  have  the  protection  intended  by 
the  Act. 
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Only  certain  exempt  transactions  must  be  called  to  the  notice  of  the 
Ccmmission  under  Section  5,  supra.  The  purpose  of  this  provision  is,  in 
my  opinion,  to  satisfy  the  Commission  of  the  bona  fides  of  the  proposed 
transactions,  and  until  thfe  Commission  is  so  satisfied,  such  transactions 
may  not  be  lawfully  carried  on. 

The  Commissicn  has  the  authority,  in  order  to  guarantee  the  bona 
fides  of  the  exempt  transactions  mentioned,  to  require  funds  derived 
from  sales  under  Sections  5  (j)  and  (k)  to  be  escrowed  under  an  agree- 
ment satisfactory  to  the  Commission,  and  which  will  give  the  buyers  the 
protection  intended  by  the  Act. 

SECURITIES 

March  13,  1942.— 042-129. 

COMMISSION— CLAIMS  AGAINST  DEPOSIT  OF  SECURITIES 

QUESTION:  (I)  Mrs.  C.  C.  Parker  f formerly  Mrs.  Grace  L.  Hart- 
line)  filed  a  claim  against  a  deposit  of  securities  held  by  the  Florida 
Securities  Commission  in  lieu  of  a  surety  bond  for  Ei-nest  Berger  d  b  a 
Ernest  Berger  Company,  Tampa,  Florida.  What  procedure  should  be 
followed? 

^2>  What  procedure  should  be  followed  with  reference  to  the  suits 
filed  in  the  Circuit  and  County  Courts  of  Hillsborough  County,  Florida, 
against  Ernest  Berger  d,b/a  Ernest  Berger  Company,  T^mpa,  Florida? 

To  Hon.  J.  Bdidn  Larson,  Chairman,  Florida  Securities  Commissioii : 

(V  I  have  examined  the  records  in  the  office  of  the  Florida  Securi- 
ties Commission  and  find  that  formal  claim  was  filed  under  date  of  June 
25.  1937.  within  the  statutory  period  of  one  year  from  the  expiration  date 
of  the  period  for  which  the  securities  were  filed  as  provided  by  statute. 
and  it  is  my  opinion  the  procedure  which  should  have  been  followed, 
after  the  filing  of  the  claim  with  the  Commission,  is  that  the  claimant 
should  have  reduced  the  claim  to  judgment.  There  is  no  law  under  which 
the  Securities  Commission  can  pay  the  claim  of  any  claimant,  as  this 
must  be  done  through  the  courts  on  legal  proceedings  instituted  therein. 

(2)  It  is  my  opinion  that  the  only  course  open  to  the  Commission 
is  to  retain  the  security  deposited  in  lieu  of  a  surety  bond  until  such 
time  as  the  cases  now  pending  have  been  disposed  of  in  the  court,  either 
by  way  of  a  judgment  or  dismissal.  The  Commission  would  not  be  justi- 
fied in  releasing  these  securities  while  these  cases  are  pending. 

SECURITIES 

July  23,  1942—042-371. 

COMMISSION— EXEMPTIONS— SALE  OF  STOCK  UNDER 

EXEMPTION    NOTICE—CANCELLATION  OF   CLAIM  FOR 

EXEMPTION 

QUESTION:  A  practicing  attorney  filed  notice  of  exemption  with 
the  Florida  Securities  Commission  under  the  provisions  of  Section  5  <J' 
of  Chapter  14899,  Acts  of  1931,  as  amended,  to  sell  certain  preorganiza- 
tion  stock,  naming  himself  as  trustee  and  prmcipal  promoter.  Later,  it 
develops  that  the  attorney  was  interested  only  as  an  attorney,  and  that 
the  notice  of  exemption  was  really  filed  for  two  others  who  are  the  real 
parties  in  mterest  and  promoters  of  the  enterprise.  It  was  not  revealed 
by  the  notice  of  exemption  that  the  other  parties  were  mterested,  nor 
was  it  revealed  by  such  notice  that  such  parties  were  the  real  promoters. 
These  undisclosed  promoters  sold  some  $6,000  worth  of  the  preorganiza- 
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tioti  stock  to  some  sixteen  subscribers.  The  attorney  in  question  informed 
examiners  of  the  Florida  Securities  Comtolssion  that  the  undisclosed 
promoters  employed  him  to  file  the  notice  of  exemption  in  his  name 
because  the  Florida  Securities  Conuni&sion  did  not  like  them,  implying 
that  had  they  filed  the  notice  of  exemption  it  would  not  have  been  al- 
lowed by  the  Commission. 

(1)  Under  the  circumstances  and  conditions  stated,  can  the  undis- 
closed promoters  legally  solicit  and  sell  such  preorganization  stock  under 
the  claim  that  they  are  receiving  no  commission,  compensation,  or  re- 
muneration, when  in  fact  it  i£  their  own  tn-CHSOtion  and  they  are  the 
leal  beneficiaries? 

<2)  Can  the  Commission  now  cancel  the  claim  lor  exemption  filed 
because  of  the  deceit  practiced  in  filing  same? 

To  Florida  Securities  Commission: 

The  Fieri  da  Uniform  Sale  of  Securities  Act  provides  that: 

"Section  5,  EXEMPT  TRANSACTIONS.  Except  as  hereafter  ex- 
pressly provided,  the  provisions  of  this  Act  shall  not  apply  to  the  sale 
of  any  security  in  any  of  the  following   transactions: 

"  ( j )  Not  exceeding  twenty -five  subscriptions  for  shares  of  the  capital 
stock  of  a  corporation  prior  to  the  incorporation  thereof  under  the  laws 
of  this  state  when  no  expense  is  incurred,  or  no  commission,  compensa- 
tion or  remimeration  is  paid  or  griven  lor  or  in  connection  with  the  sale 
or  dispcsition  of  such  securities." 

Section  5  further  provides  as  follows: 

"In  any  of  the  transactions  hereinabove  refer i«d  to  in  subparagraphs 
ih>,  (i),  (j),  (k)  and  (11>,  of  this  section,  written  notice  is  hereby  re- 
quired to  be  given  to  said  Florida  Securities  Commission  in  advance  of 
the  sale  erf  securities  in  such  exempt  transactions,  such  notice  to  be  on 
forms  prescribed  as  the  Florida  Securities  Commission  and  to  contain 
such  information  as  the  Florida  Securities  Commission  shall  deem  neces- 
sary to  affirmatively  show  particular  transactions  to  be  in  fact  exempt 
transactions  under  this  section." 

Section  13  of  the  Act  provides  that  the  burden  of  establishing  the 
right  to  any  exemption  under  the  Act  shall  be  upon  the  party  claiming 
the  benefit  of  such  exemption,  and  Section  17  of  the  Act  provides  that 
whoever  violates  any  of  the  provisions  of  the  Act  shall  be  guilty  of  a 
felony,  and  upon  conviction  thereof  shall  be  punished  as  provided 
therein. 

The  form  prescribed  by  the  Commission  for  the  notice  of  exemption 
required  by  Section  5  imposes  upon  the  applicant  the  duty  of  disclosing 
to  the  Commission  the  real  trustee  or  principal  promoter,  in  order  that 
the  Commission  may  know  to  whom  it  may  took  for  a  bona  fide  operation 
under  the  exemption  of  the  proposed  preorganization  sale  of  stock. 

The  purpose  of  the  Act  generally  is  to  protect  the  public  against 
fraud,  and  the  purpose  of  the  notice  of  exemption  under  Secti<»i  5.  supra, 

is  to  afiford  the  Commission  an  opportunity  to  investigate  the  bona  fides 
of  the  parties  involved  and  the  plan  under  which  the  preorganization 
sale  of  stock  is  proposed  to  be  made,  in  order  that  the  exemptions  allowed 
under  the  Act  may  not  be  employed  by  an  unconscionable  promoter  as  a 
vehicle  for  defrauding  the  public. 

In  the  present  situation  the  notice  of  exemption  fails  to  disclose  im- 
portant Information,  to-wit:  the  real  promoters  of  the  enterprise  and 
sale  of  stock.    Inasmuch  as  it  has  developed  that  the  notice  of  exemption 
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misrepresents  the  facts  in  this  particular,  the  Commission  is  justified,  I 
think,  in  suspecting  the  bona  fides  of  the  remaining  information  con- 
tained in  the  notice.  If  a  notice  of  exemption  such  as  this  can  be  filed 
in  the  manner  as  the  present  one  was  filed,  then  there  is  but  little  pro- 
tection afforded  under  the  statute  requiring  such  notice. 

Even  though  it  may  be  claimed  that  the  real  but  undisclosed  pro- 
moters who  are  selling  the  preorganization  stock  are  receiving  no  com- 
mission, compensation  or  remuneration  therefor,  it  still  remains  that 
such  promoters  may  very  esisily  secure  a  delayed  compensation,  com- 
mission or  remuneration  in  another  form,  to- wit:  profits  to  them  de- 
rived from  a  sale  of  leases  or  other  assets  to  the  contemplated  corporation. 

It  is  my  opinion,  therefore,  that  undisclosed  promoters  are  not  au- 
thorized to  sell  preorganlzatlcTn  stock  under  a  notice  of  exemption  filed 
by  another,  even  though  they  claim  that  they  are  receiving  no  compensa- 
tion, conunission  or  remuneration  therefcrr. 

It  is  further  my  opinion  that  the  Commission  may  treat  the  notice  of 
exemption  which  fails  to  disclose  primary  and  important  information, 
as  a  nullity  and  cancel  the  same  because  of  the  apparent  deceit  prac- 
ticed in  filing  the  same. 

SECURITIES 

September  18,  1841.— 041-536. 

COMMISSION— REPORTS  TO  UNIVERSITIES 

QUESTION:  Under  the  prcrvisions  of  Chapters  20229  and  20742. 
Acts  Of  1941,  does  the  Florida  Securities  Commission  have  to  furnish 
copies  of  its  annual  report  to  State  Universities? 

To  Florida  Securities  Commission: 

You  are  not  required  to  furnish  copies  of  your  armual  report  to  the 
State  University  of  Florida,  Florida  State  College  for  Women,  Uni- 
versity of  Miami,  Stetson  University,  and  Uhlveralty  of  Tampa  for  the 
reason  that  Chapter  20229,  and  Chapter  20142.  Acts  of  1941,  are  not 
applicable. 

SECURITIES 

October  22.  1941.— C41 -606, 

COMMISSION— SPECIAL  EXAMINER^APPOINTMENT 

QUESTION:  An  order  was  issued  directing  a  salesman  to  show  cause 
why  his  license  should  not  be  revoked.  On  the  day  of  the  hearing  no 
member  of  the  Securities  Commission  was  present,  and  the  Executive 
Secretary  conducted  the  hearing,  reduced  the  testimony  to  writing  and 
reported  the  same  at  a  regular  meeting  of  the  Commission,  at  which 
meeting  a  resolution  was  passed  ratifying  the  action  of  the  Executive 
Secretary,  and  an  attempt  was  made  to  appoint  him  as  Examiner  in  said 
cause,  making  the  order  of  appointment  retroactive  to  the  date  of  the 
hearing.  At  this  same  meeting  by  resolution  the  Executive  Secretary 
was  appointed  "Examiner"  to  take  the  testimony  of  witnesses  and  to 
conduct  hearings  in  all  future  cases  wherein  an  order  to  show  cause  had 
been  issued.    Upon  this  state  of  facts, 

<1)  Did  the  Commission  act  within  its  legal  rights  in  appointing  an 
examiner  to  take  testimony  in  a  hearing  that  had  already  been  con- 
ducted, by  approving  and  confirming  his  action  and  making  such  ap- 
pointment retroactive  to  the  hearing  date? 
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(2)  Did  the  Commission  have  authority  to  appoint  a  general  ex- 
aminer to  take  testimony  and  conduct  hearings  tii  all  cases  wherein  an 
order  to  show  cause  had  been  issued,  as  contemj>lated  by  Sections  10.  12 
and  15  of  the  Securities  Act? 

To  Florida  Securities  Commission: 

The  answer  to  both  these  questions  is  "No." 

The  Securities  Act  contemplates  that  you  shall  fli-st  satisfy  yourself 
that  there  is  a  reasonable  basis  for  the  complaint  or  reasonable  grounds 
for  the  conducting  of  an  investigation  or  hearing  before  you  issue  an 
order  providing  for  the  investigation.  e}camination  and  hearing  Into  the 
alleged  violation. 

The  Securities  Act  provides,  fSec.  15  y2)  relative  to  the  appointment 
of  the  examiner:  "...  a  discreet  person  without  bias  or  prejudice  In  said 
cause.  .  .  ."  It  is  possible  that  an  examiner  might  qualify  in  ninety- 
nine  instances,  but  be  biased  or  prejudiced  In  the  hundredth  Instance. 

Our  Supreme  Court  hEis  said: 

"The  authority  of  public  officers  to  proceed  In  a  particular  way  or 
only  upon  specific  conditions  implies  a  duty  not  to  proceed  In  any  man- 
ner than  that  which  is  authorized  by  law,"  (White  vs.  Crandon.  158  So. 
303.  305)  apparently  not  following  the  general  rule  of  law  that  public. 
officials  may  ratify  such  acts  as  they  could  in  the  first  Instance  have  au- 
thorizetf.  (Mizen  vs.  Adams  County.  147  N.  W.  699;  Gage  County  vs.  Wright, 
125  N.  W.  626.) 

From  a  practical  standpoint,  I  do  not  see  where  your  proposed  pro- 
cedure would  prove  more  expedient  than  the  procedure  If  the  letter  of 
the  Act  is  followed,  because  before  an  examiner  is  authorized  to  conduct 
&  hearing  an  order  from  you  so  authorizing  and  directing  Is  a  prerequi- 
site, and  when  you  issue  such  an  order  it  Is  a  simple  matter  to  Incorpor- 
ate therein  the  appointment  of  the  examiner. 

SECURITIES 

July  22,  1941.— 041-390. 

CORPORATIONS— APPLICATION  TO    QUALIFY— AMENDMENT 

QUESTION;  A  corporation  filed  its  application  to  qualify  its  securi- 
ties for  sale,  the  required  fee  accompanying  the  application;  the  Com- 
mission duly  considered  the  application,  but  refused  to  pass  upon  the 
same  favorably;  and  the  applicant  has  now  filed  an  amendment  to  his 
original  application  and  requests  the  Commission  to  reconsider.  May 
the  Commission  consider  the  application  as  amended  or  does  an  entirely 
new  application  have  to  be  filed?  Mtist  the  Applicant  tender  another 
filing  fee? 

To  Florida  Securities  Commission: 

You  may  consider  this  application,  as  amended,  as  though  you  were 
granting  a  rehearing,  and  without  requiring  a  further  Sling  fee.  If  you 
should  deem  it  advisable  to  require  a  new  applicaticm,  then  It  appears 
tlmt  you  should  require  the  additional  fee. 

The  disposition  of  such  cases,  as  the  instant  one,  lies  within  your 
sound  judgment  and  discretion. 
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SECURITIES 

July  25,   1941.— 041-402. 

CORPORATIONS— EXEMPTIONS 

QUESTION:  Corporation  A,  under  the  provisions  of  SecticTti  5  <J) 
raised  the  sum  of  $50,000.00  among  twenty-five  subscribers  and  procured 

a  charter  from  the  Secretary  of  State.  One  month  after  the  charter  was 
granted  Corporation  A  filed  notice  of  exemption  with  the  Securities  Com- 
mission (having  previously  filed  notice  of  exemption  under  its  preorganl- 
zation  subscriptions)  that  it  will  sell  to  not  to  exceed  twenty  persons  the 
total  face  amount  or  the  total  sales  price  of  such  shares  not  to  exceed 
$10,000.00.  Under  these  facts,  is  Corporation  A  entitled  to  exemption 
under  the  provisions  of  Section  5  (kJ   of  the  Securities  Act? 

To  Florida  SecuTities  Commission,  Hon.  G.  S.  Johnston,  Executive 
Secretary: 

It  is  my  opinicn  that  the  said  corporation  would  not  be  entitled  to 
the  exemption  under  the  provisions  of  Section  5  ck>  of  the  Securities 
Act  for  the  reason  that  the  total  face  amoimt  or  the  total  sales  price 
would  exceed  $10,000.00  ($50,000.00  pre -organization  already  having  ex- 
ceeded the  limit  set  forth  in  5  <k)). 

A  corporation  may  avail  itself  of  5  (j)  and  5  'k),  but  in  order  to  do  so 
the  total  shareholders  must  not  exceed  twenty,  and  the  total  face  amount 
or  the  total  sales  price  of  all  stock  issued  does  not  exceed  $10,000.00  and 
the  company's  otherwise  complying  with  the  provisions  of  the  law.  Per- 
haps this  example  will  clarify  the  matter: 

5  (j)   Pre -organization— 5  subscribers — 

Tbtal  face  amount  $5,000.00; 

5   (k)   After  incorporation — 15  shareholders — 

Total  face  amount  $5,000.00. 

Total  shareholders  20 — Total  face  amount  $10,000.00. 

SECtlBITlES 

Bfarch  20.   1941.-041-159. 

DEA1^31S — DEFTNITION 
QUESTION:  Is  a  corporation  whose  charter  gives  it  the  privilege 
of  dealing  in  securities  required  to  register  as  a  dealer  under  the  pro- 
visions of  Chapter  14899,  Acts  of  1931  amendatory  thereof,  even  though 
such  corporation  is  not  actually  engaged  in  the  business  of  dealing  in 
securities? 

To  Florida   Securities  Com.mission.  Attention   Hon.   G.  S.  Johnston, 
Executive  Secretary: 

I  call  your  attention  to  Section  6002  c2)  Sub-section  4,  C.  G.  L. 
Perm.  Supp,  wherein  the  term  "dealer"  is  defined  to  include: 

".  .  .  every  person  other  than  a  salesman  who  in  this  State  engages 
for  all  or  part  of  his  time  directly  or  through  an  agent  in  the  business 
of  selling  any  securities  issued  by  another  person  or  purchasing  or  other- 
Wise  acquhring  such  securities  from  another  for  the  purpose  of  reselling 
them  or  of  offering  them  for  sale  to  the  public,  or  offering,  bu3dng,  sell- 
ing or  otherwise  dealing  or  trading  in  securities  as  agent  or  principal 
for  a  commission  or  at  a  profit,  or  who  deals  in  futures  or  differences  in 
market  quotations  of  prices  or  values  of  any  securities  or  accepts  margins 
on  purchases  or  sales  or  pretended  purchases  or  sales  of  securities  ..." 
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I  believe  that  It  is  the  intent  of  our  Securities  Act  to  protect  the 
investing  public  and  to  regulate  the  registering  of  stock  and  bond  dealers 

and  salesmen  who  are  selling  securities  to  the  public  cr  who  are  acting 
as  agents  in  selling  for  the  owners. 

It  is  my  opinion  that  a  corporation  whose  charter  gives  it  the  priv- 
ilege of  dealing  in  securities  but  who  does  not  actually  engage  in  the 
business  of  dealing  in  securities  is  not  required  to  register  as  a  dealer 
under  the  provisions  of  our  Securities  Act  for  the  reason  that  such  a 
corporation  does  not  come  within  the  definition  of  "dealer"  nor  was  the 
Act  intended  to  make  such  corpoi'atlons  register  as  a  dealer. 

SECURITIES 

November  14,   1941. — 041-644. 

DEALERS — DEFINITION 

QUESTION:  Is  a  person  a  dealer  as  contemplated  by  the  Securi- 
ties Act.  if  such  person  contacts  counties,  cities  and  other  taxing  dis- 
tricts for  the  piUTJOse  of  finding  for  such  district  a  pui'chaser  cf  its  bonds, 
such  person  never  actually  handling  the  bonds,  but  simply  putting  the 
buyer  and  seller  in  touch  with  each  other  for  the  purpose  of  effecting  a 
sale  for  a  commission  or  proflt  to  such  person? 

To  Florida  Securities  Commission: 

Such  a  person  does  constitute  a  dealer  within  the  definition  given 
the  term  in  the  Securities  Act.    The  term  being  defined: 

"  'Dealer'  shall  include  every  person  other  than  a  salesman  who  in 
this  State  engages  for  all  or  part  of  his  time  directly  or  through  an  agent 
in  the  business  of  selling  any  securities  issued  by  another  person  .  .  . 
for  a  commission  or  at  a  profit  .  .  ." 

SECURITIES 

October  29.    1942. — 042-302. 

DEALERS— EXEMPTION 

QUESTION:  Is  a  person  who  is  exchanging  oil  leases  for  securities 
and  selling  these  securities  through  registered  dealers  in  this  State  en- 
titled to  avail  himself  of  the  exemption  contained  in  Section  5  <e>  cf 
Chapter  14899,  Acts  of  1931,  as  amended,  or  is  such  person  a  'dealer" 
within  the  purview  of  Section  1   (4)   of  the  law? 

To  Hon.  J.  Edmn  Larson,  Chairman.  Florida  Securities  Commissi^m: 

The  applicable  portion  of  Section  1   i4).  Chapter  14899,  defining  a 

dealer,  reads  as  follows: 

"  'Dealer'  shall  Include  every  person  other  than  a  salesman  who  in 
this  state  engages  for  all  or  part  of  his  time  directly  or  thi'ough  an  agent 
in  the  business  of  selling  any  securities  issued  by  another  person  or 
purchasing  or  otherwise  acquiring  such  securities  from  another  for  the 
purpose  of  re-selling  them  or  of  offering  them  for  sale  to  the  public. 
or  offering,  buying,  selling  or  otherwise  dealing  or  trading  in  securities 
as  agent  or  principal  for  a  commission  or  at  a  profit,  or  who  deals  in 
futiires  or  differences  in  market  quotations  of  prices  or  values  of  any 
'securities  or  accepts  margins  on  purchases  or  sales  or  pretended  pur- 
chases or  sales  of  securities;  provided  that  the  word  'dealer'  shall  not 
include  a  person  having  no  place  of  business  in  this  state  who  sells  or 
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offers  to  sell  seciirities  exclusively  to  brokers  or  dealers  actually  engaged 
in  buying   and  selling  securities  as  a  business." 

The   exemption   contained  in  Section    5    fe>    of  said    law    reads    as 

follows  r 

"The  sale,  transfer  or  delivery  of  any  securities  to  any  bank,  savings 
Institution,  trust  company,  insurance  company,  or  to  any  corporation 
or  to  any  broker  or  dealer;  provided,  that  such  broker  or  dealer  is  actually 
engaged  in  buying  and  selling  securities  as  a  business." 

It  is  my  opinion  that  the  exemption  quoted  last  above  applies  to 
Isolated  transactions  permitting  the  l)ona  fide  owner  of  securities  to  dis- 
pose of  same  by  a  single  transaction  in  the  manner  stated,  but  does  not 
apply  to  one  who  is  actually  engaged  in  such  transactions  as  a  business 
or  livelihood.  If  he  is  regularly  engaged  in  such  activities,  he  is  a  dealer 
within  the  purview  of  the  law. 

There  is  a  proviso  and  exception  contained  in  the  definition  of  "dealer" 
which  reads  as  follows: 

"...  Provided  that  the  word  'dealer'  shall  not  include  a  person  hav- 
ing no  place  of  business  in  this  state  who  sells  or  offers  to  sell  securities 
exclusively  to  brokers  or  dealers  actually  engaged  in  buying  or  selling 
securities  as  a  btisiness." 

It  Is  my  opinion  that  the  same  reasoning  applies  to  tliis  exception 
as  applies  to  the  exemption  contained  in  Section  5  'e)  above,  and  that 
is  the  mere  fact  that  a  person  does  not  operate  and  maintain  a  regular 
office  does  not  place  liim  beyond  the  provisions  of  the  securities  law 
when  he  is  carrying  on  all  the  activities  of  a  regular  dealer  who  actually 
maintains  an  ofBce  as  such.  Such  person  is  merely  promoting  a  scheme 
with  the  intent  of  evading  the  provisions  of  the  law. 

It  is,  therefore,  my  opinion  that  a  person  who  is  actually  engaged 
in  the  business  usually  carried  en  by  a  securities  dealer  in  buying  and 
selling  or  otherwise  dealing  and  trading  in  securities  comes  within  the 
definition  of  "dealer"  as  quoted  above,  even  though  such  person  has  no 
regular  place  of  business.  It  is  my  further  opinion  from  the  facts  stated 
that  the  exemption  in  Section  5  (e)  is  not  available  to  such  a  perscm, 
and  that  he  is  acting  as  a  dealer  in  violation  of  the  uniform  sale  of 
securities  law. 

SECURITIES 

February  7,  1942. — 042-67. 

DEALERS— PERSONAL    BOND— RESIDENCE    REQUIREMEN1& 

QUESTION;  What  length  of  residence  is  required  before  a  person 
is  eligible  to  file  a  personal  bond  under  Section  6002  (12-c),  Compiled 
General  Laws.  Perm.  Supp.? 

To  Florida  Securities  Commission: 

There  is  no  length  of  resldenceship  provided  in  said  section.  There- 
fore, in  my  opinion,  length  of  resldenceship  of  such  a  person  is  Imma- 
terial. It  may  be  well  to  call  your  attention  to  the  fact  that  the  estab- 
lislilng  of  resldenceship  consists  of  facts  and  intention.  (Wade  vs.  Wade, 
113  So.  374;  Warren  vs.  Warren.  75  So.  35.)  | 

SECURITIES 

October  27,  1942.— 042-501. 

DEALERS— REGISTRATION  OF  AGENTS 

QUESTION:  (1)  Is  an  agent  violating  the  Securities  Law  by  actinr' 
as  a  dealer  in  purchasing  and  selling  bonds  on  his  own  account  while 
registered  only  as  an  agent  for  a  particular  Arm? 
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(2)  Is  a  dealer  violating  the  Securities  Law  when  he  employs  as 
agent  and  pays  a  commission  to  a  person  who  is  registered  as  asent  for 
another  flrtn,  and  is  not  registered  as  the  ^ent  for  the  dealer  employing 
his  services? 

(3)  Is  an  agent  violating  the  Securities  Law  by  acting  as  agent 
for  a  dealer  lor  whom  he  is  not  duly  registered  with  the  Florida  Securi- 
ties Commission? 

To  Hon.  J.  Edwin  Larson,  Chairman.  Florida  Securities  Commission: 

I  respectfully  refer  you  to  Section  517.12,  Florida  Statutes,  1941. 

For  answer  to  question  (1 ) ,  it  is  my  opinion  that  an  agent  is  violating 
the  Securities  Law  when  acting  as  a  dealer  in  purchasing  and  selling 
bonds  in  his  own  name  white  registered  only  as  an  agent  for  a  particular 
firm. 

My  reason  in  answering  this  question  in  the  affirmative  is  because 
of  Paragraplis  2,  4  and  5  of  Section  517.12,  Florida  Statutes,  1941. 

Paragraph  2  requires  an  application  in  writing  verified  by  oath 
wliich  shall  state  the  principal  office  of  applicant,  and  the  location  of 
the  principal  office  and  all  branch  offices  in  this  State,  if  any;  the  name 
or  style  of  doing  business,  the  names  and  business  addresses  of  all  per- 
sons Interested  in  the  business  as  principals,  co-partners,  officers,  and 
directors,  specifying  as  to  each  his  capacity  and  title,  the  general  plan 
and  character  of  business  and  the  length  of  time  the  dealer  has  been  en- 
gaged in  business.  The  Conunission  may  also  require  additional  infor- 
mation as  to  applicant's  past  history,  etc. 

Paragraph  4  of  said  Sectitm  in  substance  provides  that  if  the  Com- 
mission shall  find  that  the  applicant  has  complied  with  all  requirements, 
including  the  payment  of  the  fee  as  a  dealer,  and  has  filed  a  bond  in  the 
amount  of  Five  Thousand  Oollars  conditioned  upon  faithful  compliance 
with  the  provisions  of  said  Section,  the  Commission  shall  register  him 
as  a  dealer  and  all  salesmen  registered  by  hhn. 

Paragraph  5  of  said  Section  517.12  substantially  provides  that  upon 
written  application  by  a  dealer  and  general  satisfactory  showing  as  to 
good  character,  and  the  payment  of  the  proper  fee,  the  Commission  shall 
register  as  salesmen  of  such  dealer  such  natural  persons  as  the  dealer 
may  request.  Such  registration  shall  cease  upon  the  tennlnaticm  of  the 
employment  of  such  salesman  by  such  dealer. 

It  clearly  appears  from  the  wording  of  Paragraph  5  that  an  agent 
shall  be  registered  by  a  dealer  at  his  request  and  that  such  agent  has 
no  authority  to  act  except  for  the  particular  dealer  who  has  had  him 

registered. 

For  answer  to  question  (2),  it  Is  my  opinion  that  a  dealer  is  vio- 
lating the  Securities  Law  when  he  employs  as  an  agent  and  pays  a  com- 
mission to  a  person  who  is  registered  as  an  agent  for  another  firm  and 
is  not  registered  as  the  agent  for  the  dealer  employing  his  services. 

My  reason  in  answering  this  question  in  the  affirmative  Is  the  word- 
ing of  Paragraphs  4  and  5  of  said  Section. 

Ftor  answer  to  the  third  question  upon  which  you  have  not  spe- 
cifically requested  an  opinion,  but  in  which  I  assume  you  are  interested.  It 
is  my   opinion  that  this   question  likewise   should  be   answered   In  the 

affirmative. 

Summarizing  my  conclusions,  it  is  my  opinion  that  no  dealer  can 
lawfully  employ  an  agent  not  registered  by  him.    Neither  can  an  agent 
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act  as  a  dealer  when  he  is  onJy  registered  as  an  agent  nra-  can  an  agent 
work  for  a  dealer  when  not  registered  by  such  dealer.  The  bond  of  each 
dealer  stands  good  for  the  acts  of  all  of  his  agents  and  if  a  dealer  is 
permitted  to  employ  the  services  of  an  agent  registered  by  other  dealera. 
there  would  be  no  necessity  of  employing  agents  of  his  own  and  assum- 
ing liability  for  their  acts. 

SECURITIES 

September  24,  1942. — 043-461. 

DEALERS— RESIGNATION— WITHDRAWAL   OF    REGISTRATION 

QUESTION:  Has  a  dealer  in  securities  the  right  to  withdraw  vol- 
untarily its  registration  with  the  Florida  Securities  Commission  when  the 
dealer  is  being  investigated  for  violating  the  Securities  Law.  or  has  the 
Florida  Securities  Convmission  the  right  and  power  to  refuse  to  accept 
such  resignation  imder  such  circumstances  and  to  continue  their  inves- 
tigation to  determine  if  the  dealer's  conduct  is  such  as  to  Justify  a  revo- 
cation of  the  dealer's  Ueense  and  registration? 

To  Florida  Securities  Commission: 

I  hand  you  herewith  my  report  and  recommendation  on  the  two 
matters  mentioned,  namely:  Florida  Bond  &  Shares,  Inc.,  and  Guaranty 

Underwriters,  Inc. 

Inasmuch  as  the  facts  are  not  identical  with  the  two  companies,  I 
shall  treat  them  separately,  but  when  related  will  refer  to  them  col- 
lectively. 

With  reference  to  Florida  Bond  &  Shares,  Inc.,  which  I  shall  first 
consider,  I  wish  to  call  to  your  attention  the  following  facts.  It  appears 
from  the  correspondence  which  has  been  "given  to  me  that  the  Securities 
and  Exchange  Commission  revoked  the  registration  of  Florida  Bond  & 
Shares,  Inc.,  as  of  May  24.  1942,  and  with  this  knowledge  the  Florida 
Securities  Commission  issued  an  ci'der  June  3,  1942,  to  Florida  Bond  it 
Shares,  Inc.,  to  show  cause  why  its  permit  in  this  State  should  not  be 
revoked,  and  hearing  was  set  for  June  26.  Thereafter,  Mr.  Courtney, 
president  of  the  said  company,  asked  for  sixty  days'  extension  to  answer 
the  order  to  show  cause,  which  was  granted,  and  thereafter  the  company 
asked  that  it  be  permitted  to  terminate  voluntarily  Its  registration  as  of 
August  25,  1942. 

You  will  note  that  Florida  Bond  &  Shares.  Inc.,  requested  that  it  be 
permitted  to  withdraw  its  registration  one  day  before  the  hearing  was 
to  be  had  on  the  motion  to  show  cause  why  its  registration  should  not 
be  revoked. 

In  the  correspondence  which  has  been  handed  to  me.  there  is  an 
order  entered  by  the  Securities  and  Exchange  Commission,  under  date 
of  May  25.  1942,  revoking  the  registration  of  Florida  Bond  &  Shares, 
Inc.,  as  a  broker  and  dealer. 

I  refer  you  to  Section  51T.12,  Florida  Statutes,  1941:  Registration 
of  Dealers  and  Salesmen;  also  to  Section  517.16:  Revocation  of  Dealers 
and  Salesmen, 

The  correspondence  shows  that  Florida  Bond  &  Shares,  Inc,  had 
violated  several  provisions  of  the  Securities  and  Exchange  Commission, 
and  it  appears  to  me  as  though  it  becomes  the  duty  of  the  Florida  Securi- 
ties Commission  to  refuse  to  allow  Florida  Bond  &  Shares,  Inc.,  to  ter- 
minate voluntarily  its  registration,  but  to  continue  with  its  hearing  origi- 
nally set  to  show  cause  why  its  permit  in  this  State  should  not  be  re- 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENKRAL  679 


REGULATIONS  OF   T&AOE.   COMMERCE   AND   INVESTMENTS— 

Secnrities 

voked.  Florida  Bond  &  Shares,  Inc.,  by  the  violation  of  the  rules  of  the 
Securities  Exchange  Commission  is  subject  to  having  its  registration  re- 
voked under  Sub-sections  3,  4,  and  8  of  Section  517.11,  Florida  Statutes, 
!S41. 

It  is,  therefore,  my  opinion  that  the  registration  of  Florida  Bond  b 
Shares,  Inc.,  should  be  suspended  and  it  so  notified  of  such  suspension 
with  the  reasons  therefor,  and  that  Florida  Bond  &  Shares.  Inc.,  be  no- 
tified that  its  voluntary  offer  of  withdrawal  of  its  registration  is  refused. 
but  with  the  further  recommendation  that  it  be  allowed  to  show  cause 
on  a  certain  day  why  its  registration  should  not  be  revoked  and  upon  its 
failure  to  so  do  that  the  Florida  Securities  Commission  shall  enter  a 
final  order  revoking  the  registration  of  said  ccmpany  in  the  State  of 
Florida,  and  that  the  revocation  appear  on  the  register  of  dealers  and 
salesmen. 

With  reference  to  Guaranty  Underwriters.  Inc..  it  appears  from  the 
correspondence  enclosed  in  the  file  attached  that  thi.?  company  was 
cited  by  the  Securities  and  Exchange  Commission  to  shcTW  cause  why  its 
permit  as  a  dealer  should  not  be  revoked,  and  on  August  20,  1942,  the 
Florida  Securities  Commission  received  a  letter  from  Guaranty  Under- 
writers, Inc.,  requesting  that  its  permit  as  a  dealer  in  the  State  of  Florida 
be  terminated  by  the  Florida  Securities  Commission,  and  about  the  same 
time  this  company  requested  the  Securities  and  Exchange  CCTumission 
to  terminate  its  dealer's  permit,  and  also  resigned  as  a  member  of  the 
National  Association  of  Securities  Dealers.  Prom  the  correspondence.  It 
appears  that  the  Guaranty  Underwriters.  Inc.,  filed  an  injunction  suit 
In  the  Federal  Court  for  the  Southern  District  of  Florida.  Jacksonville 
DivisicTt,  against  Edward  C.  Johnson,  individually  and  as  agent  and  em- 
ployee of  the  Securities  Exchange  Commission,  whereupon  the  defendant 
filed  motion  to  dismiss  and  on  hearing  the  motion  Judge  Curtis  L.  Waller, 
U.  S.  District  Judge,  ordered  that  the  motion  to  dismiss  the  complaint 
as  amended  be  sustained  and  said  cause  was  dismissed  at  the  cost  of 
plaintiff,  I  respectfully  refer  the  Commission  to  the  following  portion 
of  Judge  Waller's  order: 

"It  is  conceivable  that  a  dealer  might  be  guilty  of  willful  violations 
of  the  law  that  would  subject  him  to  the  criminal  provisions  of  the  law. 
in  which  event  it  would  be  the  duty  of  the  Commission  to  refer  the  matter 
to  the  Attcmey  General.  It  would  not  seem  that  a  dealer,  by  stating  that 
he  had  withdrawn  or  ceased  to  do  business,  could  thereby  end  the  mat- 
ter. While  the  revocation  of  a  registration  or  the  expulsion  of  a  memlier, 
strictly  speaking,  is  not  in  the  nature  of  a  criminal  proceeding,  yet  there 
is  quite  a  distinction  in  the  position  of  one  who  could  say,  'I  resigned, 
and  CTne  who  says,  'I  was  expelled.'  It  Is  conceivable  that  instances  could 
arise  where  expulsion,  with  the  onus  that  goes  with  it,  might  be  more 
appropriate  than  voluntary  withdrawal.  Furthermore,  a  dealer  should 
not  be  permitted  to  place  himself  beyond  the  jurisdiction  of  the  Com- 
mission until  he  has  fulfilled  the  obligations  which  he  incurred  while  en- 
joying the  franchise  or  privilege  of  a  registered  dealer  with  the  Com- 
mission. The  reasons  justify  and  exemplify  the  necessity  for  the  pro- 
visions in  the  statute  that  a  registrant  might  withdraw  upon  meeting 
the  terms  and  conditions  imposed  by  the  Commission,  In  the  Imposition 
of  these  terms  and  conditions  a  discretion  is  vested  in  the  Commission. 
The  Courts  cannot  control  the  discretion  of  a  Commission  and  will  not 
intervene  unless  there  has  t»een  a  grave  abuse  of  discretion.  There  is 
no  showing  here  of  any  abuse  of  discretion  because  the  terms  and  con- 
ditions upon  which  withdrawal  might  be  had  have  not  been  fixed." 

Section  517.28  Florida  Statutes.  1941  has  the  following  provision: 
"The  securities   commission   may    make    any   reasonable    rules   and 
regulations  which   it  may  deem  necessary   to  cooperate   effectively  with 
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the  federal  trade  comiaission,  or  any  other  agency  of  the  United  States 
Eovemment  which  may  have  supervision  or  control  over  the  sale  of 
securities  in  interstate  ccmmerce  under  any  law  of  the  United  States 
and  may  apply  to  intrastate  sales  or  oSerings  such  federal  laws  and 
regulations  applicable  to  such  sales  or  offerings  in  interstate  commerce, 
as  the  commission  may  deem  necessary  for  the  proper  conduct  of  such 
Intrastate  sales  or  ofTerings,  and  not  in  conflict  with  the  laws  of  this 
state." 

In  view  of  the  above  statute  and  of  the  facts  which  this  Commission 

has  knowledge  of  pertaining  to  the  situation  existing  between  the  Securi- 
ties Exchange  Commission  and  Guaranty  Underwriters.  Inc.,  and  of  the 
comments  of  Judge  Waller,  it  appears  to  me  that  the  Florida  Securities 
Commission  should  not  allow  the  withdrawal  of  the  registration  of  Guar- 
anty Underwriters,  Inc.  It  Is,  therefore,  my  recommendation  that  the 
request  to  withdraw  its  registration  by  Guaranty  Underwriters,  Inc.,  be 
held  in  abeyance  until  the  matter  between  the  Securities  Exchange  Com- 
mission and  Guaranty  Underwriters,  Inc.,  is  finally  settled  and 
determined. 

SECURITIES 

January  21,  1941,-041-14, 

DEPOSITS— IN  UEU  OP  BOND 

QUESTTON:  Where  a  corporation  formerly  owned  by  an  individual 
and  family  changes  its  registration  as  a  broker-dealer  to  an  individual, 
may  the  Commission  accept  the  same  deposit,  covering  the  same  securi- 
ties that  were  on  deposit  on  behalf  of  the  corporation,  or  should  an  ad- 
ditional deposit  be  required? 

To  Hon.  J.  EAimn  Larson,  State  Treasurer — Chairman,  Florida  Securities 
Commission: 

In  reply  I  wish  to  advise  that  I  have  examined  Section  2  of  Chapter 
161T4.  Laws  of  Florida,  Acts  of  1933.    I  find  that  this  Section  provides: 

"In  Ueu  of  said  bond  the  applicant  may,  if  he  so  desires,  deposit 
with  the  Florida  Securities  Commission,  United  States  government  bonds 
of  the  value  of  Five  Thousand  Dollars  ($5,000.00}  or  cash  in  the  sum  of 
Pive  Thousand  Dollars  ($5,000.00)  or  other  securities  satisfacttTry  to  the 
Commission,  and  provided  that  the  total  liability  under  such  bond  or 
deposit  shall  be  Five  Thousand  Dollars  ($5,000.00  >  .  .  .  and  provided, 
further,  that  no  claim  or  claims  under  such  bond  or  depcTsit  of  United 
States  government  bonds  or  cash  shall  be  enforceable  unless  presented 
to  the  Florida  Securities  Commission  within  one  year  after  the  expiration 
of  the  term  for  which  the  bond  was  given  or  deposit  made,  and  that  if 
no  claim  or  claims  are  so  presented,  then,  after  the  expiration  of  such 
year,  the  bond  shall  be  cancelled  or  the  United  States  government  bcmds 
or  cash  shall  be  returned  to  the  party  depositing  same."     (Italics  ours.) 

Under  the  above  quoted  provisions  of  the  statutes,  any  person  hav- 
ing a  claim  against  the  deposit  put  up  by  Ed  C,  Wright  &  Company,  a 
Florida  Corijoration,  would  have  one  year,  after  the  expiration  of  the 
term  for  which  the  bond  was  given  or  dejKJsit  made,  within  which  to 
present  any  claims  that  such  person  might  have  against  said  corporation. 

It  is  conceivable  that  claims  might  be  presented  against  said  Cor- 
poration that  would  consume  the  full  amount  of  said  deposit  of  $5,000.00, 
and  although  Ed  C,  Wright  &  Company,  not  incorporated,  has  agreed  t^D 
accept  full  liability  for  any  acts  of  the  Corporation,  I  am  of  the  opinion 
that  this  is  not  sufficient  compliance  with  the  Act  because  Ed  C.  Wright 
ii  Company,  a  Florida  Corporation,  must,  under  the  terms  of  the  Act, 
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have  on  deposit  with  the  Commission  the  full  amount  of  said  sum  of 
$5:000.00  until  the  time  has  elapsed  within  which  claims  can  be  made 
against  the  same,  and  that  Mr.  Wright's  application  to  do  business  as 
Ed  C.  Wr^ht  ii  Ctanpany,  not  incorporated,  must  be  considered  upon 
the  same  basis  as  any  other  applicant  who  wishes  to  Qualify  under  the 
terms  of  said  Act.  and  that  he  must  have  on  deposit  the  full  amount  re- 
quired by  said  Act  of  $5,000.00  so  that  any  claim  or  claims  filed  against 
hinx  as  an  individual  can  be  fully  satisfied  out  of  his  individual  deposit 
up  to  said  sum  of  $5,000.00. 


SECURITIES 


May  7,    1942.— 042-221. 


DEPOSITS — SUBSTITUTION 

QUESTION:  May  the  Florida  Securities  Commission  legally  accept 
retroactive  surety  or  personal  bonds  from  dealers  in  governmental  securi- 
ties and  release  to  such  dealers  securities  which  have  been  deposited  by 
them  in  lieu  of  bonds  after  the  liability  period  has  eifpired  and  the  securi- 
ties are  being  held  for  the  one-year  period  after  the  expiration  of  such 
liability  period  to  allow  any  possible  claims  to  be  filed  as  provided  by 
statute? 

To  Florida  Securities  Commission: 

The  statute  provides  that  no  claim  or  claims  under  such  bond  or 
deposit  shall  be  enforceable  unless  presented  to  the  Florida  Securities 
Commission  within  one  year  after  the  expiration  for  which  the  bond 
was  Riven  or  deposit  made,  and  if  no  claim  or  claims  are  so  presented, 
then  after  the  expiration  of  such  year  the  bond  shall  be  cancelled  or  the 
securities  returned  to  the   party  depositing  the  same. 

Such  bonds  or  securities  arr  deposited  with  the  Commission  for  the 
protection  of  the  members  of  the  public  having  transactions  with  the 
dealer  making  such  bond  or  deposit.  After  the  bonds  or  securities  have 
been  deposited  and  the  liability  period  has  expired,  the  rights  of  possible 
claimants  under  such  bonds  or  deposits  become  fixed  and  may  be  satis- 
fled  within  the  year  following  the  liability  period. 

Therefore  the  Commission  has  no  legal  authority  to  authorize  any 
change  whatever  In  the  bond  or  deposit  from  which  possible  claimanta 
are  entitled  to  satisfy  their  claims  under  the  statute. 


SECURITIES 

September  22,  1941.-041-540. 

PtTBLIC  UTIUTY  OPERATING  COMPANY- EXEMPTION 

QUESTION:  Is  a  public  utility  operating  company  which  comes 
within  the  provisions  of  the  Public  Utility  Holding  Company  Act  exempt 
under  the  provisions  of  Section  4  fd)  of  the  Florida  Securities  Act? 

To  Florida  Securities  Commission: 

A  public  utility  operating  company  which  has  complied  with  the 
provisions  of  the  Public  Utility  Holding  Company  Act  of  1935  cntle  15. 
Section  79  (a)  to  79  (z),  inclusive)  is  exempt  under  the  provisions  of 
Section  4  <d)  of  the  Florida  Securities  Act  which  provides  as  to  exempt 
securities: 

"Any  security  Issued  ...  by  a  corporation  owning  or  operating  a 
railroad  or  any  other  public  utility;  provided,  that  such  corporation  Is 
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subject  to  regulation  or  supervision  either  as  to  its  rates  or  charges  or 
as  to  the  issue  of  its  own  securities  by  a  public  commission,  board,  or 
officer  of  the  Government  of  the  United  States.  ..." 

SECURITIES 

March  15.  1941.— 041-141. 

PUBLIC  UTILITY   SECURITrErS— REGISTRATION  AND   SALE 

QUESTION:  Is  the  registration  and  sale  of  securities  of  Public 
Utility  Corporations  in  Florida  subject  to  the  Securities  Commission 
tmder  Section  4  (d)  of  Chapter  14899,  Acts  ol  1931? 

To  Florida  Securities  Commission: 

I  call  your  attention  to  Section  4  (d)  of  Chapter  14899,  Acts  of  1931, 
which  exempts  certain  securities: 

"Any  security  issued  or  guaranteed  either  as  to  principal,  interest  or 
dividend  by  a  corporation  owning  or  operating  a  railroad  or  any  other 
public  service  utility;  provided,  that  such  corporation  is  subject  to  regu- 
lation or  supervision  either  as  to  its  rates  and.  charges  or  as  to  the  issue 
of  its  own  securities  by  a  public  commission,  board,  or  officer  of  the  Gov- 
ernment of  the  United  States,  ..." 

I  also  call  your  attention  to  Section  9  (1)  of  said  Chapter  as  amended, 
which  exempts  certain  transactions.    This  section  provides: 

"The  sale  or  distribution  of  securities  of  any  public  utility  corpora- 
tion operating  in  this  state,  or  the  securities  of  any  public  Utility  con- 
tr oiling  such  first  mentioned  public  utility  which  is  subject  to  regulation 
by  the  Public  Service  Commission  of  any  state  or  by  the  Interstate  Com- 
merce Commission  or  by  any  other  similar  state  or  federal  regulatory 
body,  when  such  securities  are  'exempt  securities'  under  Section  4  of  this 
Act  and  such  sale  or  distribution  is  made  by  the  corporation  issuing  such 
securities  or  any  subsidiary  thereof,  through  the  employees  of  the  public 
utility  so  operating  in  this  state." 

It  is  my  opinion  that  the  securities  of  any  public  utility  corporation 
operating  in  this  state  and  who  is  subject  to  regulation  or  supervision 
either  as  to  its  rates  and  charges  or  as  to  the  Issue  of  its  own  securities 
by  a  public  commission,  board  or  officer  of  the  Government  of  the  United 
States  are  exempt  securities  under  Section  4  id)  of  Chapter  14899,  Acts  of 
1931,  as  amended. 

It  is  further  my  opinion  that  the  sale  of  any  securities  of  any  cor- 
poration which  comes  within  the  specifications  mentioned  in  the  forego- 
ing paragraph  are  exempt  transactions  when  the  sale  or  distribution  is 
made  directly  by  the  corporation  issuing  such  securities  or  any  subsidiary 
thereof  cr  through  the  employees  of  the  public  utility  corporation  so 
operating  in  this  state. 

It  is  further  my  opinion  that  a  public  utility  corporation  need  not 
file  its  petition  requesting  the  decree  or  order  of  the  Securities  Commis- 
sion to  the  effect  that  its  securities  are  exempt  securities  and  the  sale  of 
same  are  exempt  transactions;  nor  is  the  Commission  required  to  issue  its 
order  or  decree  decreeing  that  the  securities  are  exempt  securities  and 
that  the  sale  of  such  securities  are  exempt  transactions  so  far  as  the 
sale  by  the  said  corpioration  and  its  employees  thereunder  is  affected, 
but  the  issuance  of  such  an  order  is  purely  a  matter  of  discretion  with 
the  Seciurities  Conunission. 
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May  22,  1941. — 041-280. 

SALES— EXEMPTIONS  CONSTRUED 

QUESTION:  The  Farmers  and  Growers  Protective  Association,  a 
mutual  benefit  association,  proposes  to  enter  into  a  contract  with  Mr,  A, 
giving  him  the  exclusive  right  to  one-haif  of  the  State  to  obtain  mem- 
bers for  the  association,  and  also  enters  into  another  contract  with  Mr. 
B,  giving  him  the  exclusive  right  to  the  other  half  of  the  State  to  obtain 
members.  That,  in  consideration  of  this  contract,  Mr.  A  and  Mr.  B 
would  be  entitled  to  a  percentage  of  all  premiums  received  for  insurance 
written  for  such  membership.  Mr.  A  and  Mr.  B.  in  turn,  propose  to 
divide  each  of  their  half  of  the  State  into  four  districts  and  form  a  cor- 
poration for  each  district  with  an  authorized  capital  stock  issue  of  $10,000, 
and  assign  to  each  of  these  corporations  their  exclusive  right  to  obtain 
members  to  each  of  these  particular  districts  in  consideration  of  $3,000. 
The  corporations,  that  would  in  turn  endeavor  to  secure  members  for 
the  asscKiiation  (which  In  effect  means  the  selling  of  Instirance  in  the 
association),  would  be  entitled  to  10  per  cent  of  all  premiums  written. 
Mr.  A  and  Mr.  B,  who  would  receive  the  $5,000  from  each  of  these  corpora- 
tions would,  in  turn,  deliver  the  same  to  the  association,  so  that  the 
associaticTn  could  meet  the  requirements  as  to  deposits  for  mutual  benefit 
associations.  They  propose  to  have  four  corporations  in  each  half  of 
the  State  with  an  authorized  capital  not  exceeding  $10,000,  instead  of 
two  corporations  of  $20,000.  Under  the  foregoing  facts,  may  the  securi- 
ties be  sold  imder  Section  5  <k)  of  the  Florida  Securities  Act? 

To  Hon.  J.  Edunn  Larson,  Chairman,  Florida  Securities  Commission: 

Section  5  <k)  of  the  Securities  Act,  relating  to  exempt  transactions, 
provides: 

"The  sale  of  its  shares  by  any  corporation  organized  under  the  laws 
of  this  State  when  the  total  number  of  shareholders  does  npt  and  will 
not  after  such  sale  exceed  twenty  and  the  total  face  amount  or  the  total 
sale  price  of  such  shares  does  not  exceed  ten  thousand  dollars;  provided, 
that  such  securities  ete  issued  and  disposed  of  for  the  sole  account  of  the 
Issuer  in  good  faith  4nd  not  for  the  purpose  of  evading  the  provisions  of 
this  Act."  \ 

It  is  my  opinicm  that  this  plan  of  operation  Is  for  the  purpose  of 
evading  the  provisions  of  the  Securities  Act.  It  follows,  therefore,  that 
Section  3  (k) ,  supra,  is  not  applicable,  and  that  these  corporations  will 
have  to  qualify  with  the  Securities  Commission  before  they  are  authorized 
to  dispose  of  their  securities. 

SECURITIES 

September  19,  1942.— 042-455. 

SALES— EXEMPTIONS  CONSTRUED 

QUESTION:  Under  date  of  March  29,  1941,  P.  C.  Miller  filed  on 
behalf  of  National  Safety  Signal  Company  a  notice  of  exemption  under 
the  provisions  of  Section  5  (c)  of  Chairi^r  14899,  Lan's  of  Florida,  Acts 
of  1931  as  amended,  to  sell  not  to  exceed  twenty-five  subscribers  not  more 
ttrnn  2000  shares  of  certain  stock  at  $10  per  share.  Under  this  exemption 
said  stock  was  sold  and  the  Corporation  vms  chartered  June  4,  1941. 

Yae  capital  structure  of  the  Corporation  by  classes  was  to  be  6500 
shares  of  the  par  value  of  $10.  Subsequently  Alex  J.  Kay  of  Lakeland 
was  issued  2400  shares  and  P.  C.  Miller  was  issued  250  shares  at  such 
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stock,  allegedly  for  and  in  consideration  of  services  rendered  and  to  be 
rendered  to  said  Corporation.  The  shares  issued  to  Kay  were  issued 
in  approximately  113  certificates  in  denominations  of  50,  25,  10  and  5 
shares  each.  Immediately  upon  the  issuance  of  this  stock  to  Kay  by 
P.  C.  Miller  as  secretary -treasurer  of  the  Corporation,  Kay,  in  most  eases 
accompanied  by  the  said  P.  C.  MiUer,  proceeded  to  sell  this  stock  to  va- 
rious and  sundry  persons.  The  records  show  that  he  has  sold  to  such 
persons  approximately  1240  shares,  which  if  sold  at  the  par  value  stated 
therein  would  amount  to  $12,400.  Kay  claims  that  he  had  a  right  to  sell 
this  stock  under  the  exemption  provided  in  Section  5  (c)  of  Chapter 
14899.  Acts  of  1931  as  amended. 

Investigation  reveals  that  in  making  sales  of  this  stock  representa- 
tions were  made  to  prospective  custom ei^  that  the  money  being  received 
from  the  sale  of  such  stock  was  being  used  by  the  Corporation  for  the 
purpose  of  building  a  structure  for  the  manufacture  of  the  devices  dem- 
onstrated. The  customers  were  not  advised  that  the  stock  offered  for 
sale  was  the  personal  property  of  the  said  Kay  and  that  the  money  re- 
ceived therefrom  was  going  to  him,  but  on  the  contrary  that  such  fund? 
were  to  be  used  for  the  benefit  of  the  Company. 

Under  Section  5  <c).  Chapter  14899,  Laws  of  Florida,  Acts  of  1931, 
as  amended,  now  Section  517.06  C3),  Florida  Statutes,  1941,  are  the  facts 

as  set  forth  above  to  be  construed  as  an  exempt  transaction? 

To  Hon.  J.  Edwin  Larson,  Chairman,  Florida  Securities  Commission: 

Section  5  (c).  Chapter  14899,  Laws  of  Florida,  Acts  of  1931  as 
amended,  now  Section  517.06  (3)   provides: 

"(3)  The  sale  of  securities  when  made  toy  or  on  behalf  of  a  vendor 
not  the  issuer  or  underwriter  thereof  who  being  a  bona  flde  owner  of 
such  securities,  disposes  of  his  own  property  for  his  own  account,  and 
such  sale  is  not  made,  directly  or  indirectly,  for  the  benefit  of  the  issuer 
or  an  underwriter  of  such  security,  or  for  the  direct  or  indirect  promo- 
tion of  any  scheme  or  enterprise  with  the  intent  of  vioJatlng  or  evading 
any  provision  of  this  chapter." 

It  is,  therefore,  my  opinion  that  under  the  facts  as  summarized,  the 
sale  of  the  stock  is  not  an  exempt  transaction  as  defined  in  the  provisi<Hi 
above  set  forth. 

The  Intent  of  the  Legislature  in  enacting  the  foregoing  provision 
was  clearly  to  exempt  bona  fide  transactions  of  a  private  nature,  and  to 
prohibit  the  offering  of  large  blocks  of  securities  without  complying  with 
the  provisions  of  the  statute,  which  was  designed  to  protect  the  interest 
of  the  public. 

GASOLINE  AND  OIL  INSPECTION 

November  10.  1942. — 042-513. 

INSPECTION  CHARGE— DEFINI'OON 

QUESTION :  Is  the  charge  provided  for  by  Section  525.09  Florida 
Statutes,  1941,  (Section  3965  C.  G.  L.)  an  inspection  fee  or  a  tax? 

To  C.  R.  Tvlly,  Captain  A.  G.  D.,  State  Procurement  Officer,  St.  Augustine, 
Florida: 

This  section  is  a  part  of  the  Florida  Gasoline  and  Oil  Inspection  Law, 
which  was  enacted  for  the  purpose  of  protecting  the  public  from  inferior 
qualities  of  gasoline  and  oil  and  adulterations.  The  statute  provides  for 
inspection  of  all  gasoline  to  be  sold  in  the  State  of  Florida,  and  provides 


BIENNIAL  HEPOBT  OF  THE  ATTOHNKY  OENEBAL  686 


REGULATIONS  OF  TRADE,  COBSBSERCE   AND   INVESTMENTS— 
Gasoline  and  OP  Inspection 

for  its  analysis  by  the  Apartment  of  Agriculture,  and  the  fee  provided 
for  in  Section  525.09  Florida  Statutes.  1941  U  for  the  purpose  of  defray- 
ing the  expenses  of  such  Inspection. 

It  is  therefore  my  opinion  that  this  charge  Is  In  no  sense  a  tax  but 
Is  an  Inspection  fee.  This  Is  in  accord  with  an  opinion  rendered  by  a 
former  Attorney  General  on  January  25.  1934. 

PUGILISTIC  EXHIBITIONS 

November  5,  1941.— 041-635. 

FLORIDA  DEFENSE  FORCE— AUTHORITY  TO  SPONSOR 

QUESTION:  fl)  Is  the  Florida  Defense  Force  authorized  to  con- 
duct pugilistic  exhibitions? 

(2)  Are  the  memliers  of  the  Florida  Defense  Force  exempt  from 
Jury  duty? 

To  H<m.  Vivian  CoOins,  Adiutant  OenertU.  State  of  Florida: 

(I)  Section  7186  of  the  Compiled  General  Laws  provides  certain 
penalties  for  engaging  voluntarily  in  certain  pugill^lc  exhibitions.  Sec- 
tion 7188  of  the  Compiled  General  Laws  Supplement  provides  that  stat- 
utes such  as  this  should  not  be  construed  to  apply  to  Ixixing  exhibitions 
held  by  and  under  the  auspices  of  certain  named  organizations.  Including 
"companies  or  detachments  of  the  Florida  National  Guard." 

Chapter  20214.  Laws  of  Florida.  Acts  of  1941,  which  act  establishes 
ihe  Florida  Defense  Force,  provides  in  Section  1: 

"Such  forces  shall  be  additional  to  and  distinct  from  the  Natioml 
Guard  and  shall  t}e  known  as  the  Florida  Defend  Force." 

Therefore  the  Florida  Defense  Force  is  not  authorized  to  conduct 
pugilistic  exhibitions  under  these  statutes. 

«2)  Section  13  of  Chapter  20214,  Laws  of  Florida.  Acta  of  1941. 
specifically  provides: 

"Every  olHcer  and  enlisted  man  of  such  Force  shall,  during  his  service 
therein,  be  exempt  from  service  upon  any  posse  comitatus  and  from 
Jury  duty," 

DOG  AND  HORSE  RACING 

February  7.  1941.— 041-42. 

FUNDS— DISPOSITION 

QUESTION:  Chapter  19386.  Acts  of  1939  prcnrided  in  the  distributlcai 
of  the  race  track  money,  that  $4,000.00  l>e  paid  to  the  County  Bond  Trus- 
tees for  the  operating  expense  fund.  Chapter  20182,  Acts  of  1939,  pro- 
vided for  an  election  to  abolish  the  Board  of  Bond  Trustees  of  Union 
County,  which  resulted  in  the  abolition  of  that  Board.  Should  the  afore- 
said $4,000.00  now  be  remitted  to  the  Board  of  County  Commissioners  of 
said  county? 

To  Hon.  J.  M.  Lee,  ComptroUer : 

I  have  examined  Chapter  20182  which,  as  you  have  set  forth  was 
passed  by  the  s»me  Legislature  that  passed  Chapter  193B6.  providing 
ior  distribution  of  race  track  money,  and  I  think  that  the  Special  Act 
Should  be  read  in  pari  materia  with  Chapter  19386.    I  find  that  under 
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Section  2  of  Chapter  20182,  it  is  prc?vided: 

"That  all  of  the  powers,  duties  and  privileges  now  exercised  by  or 
imposed  upon  the  Board  of  Bond  Trustees  of  Union  County,  Florida, 
under  and  by  virtue  of  Chapter  11259,  Laws  of  Florida,  1925,  ctt  any  other 
valid  and  existing  law,  insofar  as  the  same  are  not  inconsistent  with  the 
existing  law  of  the  State  of  Florida  relating  to  the  duties  and  privileges 
of  Boards  of  County  Conunlssioners,  are  hereby  conferred  upon  and  in- 
vested in  the  Beard  of  County  Commissioners  of  Union  County,  Florida." 

Beading  the  two  Acts  together,  it  was  apparently  the  intention  of 
the  Legislature  to  place  all  of  the  powers,  duties  and  privileges  exercised 
by  the  Bond  Trustees  upon  the  Board  of  County  Commissioners,  provided 
the  electors  approved  said  Special  Act,  being  Cliapter  20182,  and  that 
upon  such  apprcTval,  the  $4,000.00  provided  by  said  Chapter  19386,  Acts 
of  1939,  to  the  County  Bond  Trustees  for  the  operating  expense  fund  of 
said  Bond  Trustees,  should  now  be  paid  to  the  Board  of  County  Com- 
missioners of  said  Union  County,  and  that  such  pajrment  should  be  made 
in  accordance  with  our  letter  of  January  1 9th.  1940. 

DOG  AND  HORSE  RACING 

September  5,  1941. — 041-504. 

FUNDS— DISPOSITION 

QUESTION;  Where  one  Legislature  directs  that  race  track  funds 
allocated  to  Gilchrist  County  be  equally  divided  between  the  county 
school  fund  and  the  county  commissioners  after  referendum,  is  that 
binding  upon  subsequent  l^slature  so  that  the  legislature  could  make 
no  change  in  the  disposition  of  tiiis  fund  such  as  made  by  Chapter  21257, 
Acts  of  1941,  which  provided  for  an  equal  distribution  of  the  moneys 
received  from  the  race  track  fund  between  the  Board  of  Public  Instruc- 
tion and  the  County  Commissioners  except  $2000.00  of  the  money  for 
the  Board  of  Public  InstructiOTi  was  to  be  turned  over  to  the  Board  of 
County  Commissioners  to  establish  a  fund  to  be  known  as  the  Emergency 
Hospitalization  Fund? 

To  Hon.  Colm  English,  Superintendent  o/  Public  Instruction: 

I  am  of  the  opinion  that  just  because  a  previous  Legislature  had 
submitted  the  question  of  a  division  of  this  fund  to  a  referendum  of  the 
people,  same  did  not  prevent  the  Legislature  of  1941  from  passing  Chapter 
21257,  being  House  Bill  No.  1785.  Of  course,  it  is  obvious  from  what  I 
have  said  that  I  am  not  passing  upon  the  constitutionality  of  this  Act. 

DOG  AND  HORSE  KACING 

October  l.  1941.— 041-558. 

FUNDS— DISTRIBUTION  TO  PASCO  COUNTY  SCHOOL  BOARD 

QUESTION:  (1)  Can  Pasco  Comity  School  Board  transfer  money 
from  its  local  school  fund  to  the  State  Treasurer  for  credit  to  a  special 
account  for  paying  school  teachers,  to  be  repaid  from  the  remaining  bal- 
ance received  irom  the  Race  Track  Fund  Distribution  under  Special  Acts 
of  1941,  H.  B.  No.  572? 

1 2 )  Can  this  money  transf en-ed  for  deposit  with  the  State  Treasurer 
be  drawn  out  by  warrant  transferring  the  money  back  to  the  local  fund 
when  the  distribution  of  the  Race  Track  Funds  is  made  in  January? 
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(3)  Can  a  bank  make  a  loan  against  these  anticipated  receipts 
and  be  repaid  by  a  school  warrant  drawn  on  the  State  Treasurer,  when 
the   Rfice   Track   Fund  Distribution  is   made? 

To  Hon.  J.  Edwin  Larson.  State  Treasurer: 

(I)     This  question  should  be  answered  In  the  aSu'matlve.     It  may 

be  fairly  implied  from  the  Act  that  the  Legislature  contemplated  that  a 
temporary  advancement  could  be  made  by  the  county  school  board  tram 
its  current  school  fund  to  the  special  account  with  the  State  Treasurer 
established  by  the  Act. 

(2J  This  question  must  also  be  answered  in  the  afflrmative.  The 
Act  provides  (Section  1,  Chapter  20356,  Special  Acts,  Laws  of  Florida 
1941J  ".  .  .  that  such  ex-ofiBcio  Treasurer  shall  pay  CTut  and  disburse 
said  funds  solely  upon  proper  warrants  drawn  by  said  Board  of  Public 
Instruction  for  the  purpose  of  paying  the  salaries  of  teachers.  .  .  ."  Since 
the  money  advanced  by  the  school  board  would  be  for  the  purpose  of 
paying  the  salaries  of  teachers,  a  warrant  drawn  by  the  county  school 
board,  after  the  distribution  of  the  race  track  funds,  in  order  to  transfer 
the  money  back  to  the  county  current  school  fund  would  actually  be  "for 
the  purpose  of  paying  the  salaries  of  teachers." 

(3)  The  County  School  Board  may  not  borrow  directly  against 
anticipated  receipts  under  the  race  track  fund  distribution,  inasmuch  as 
there  does  not  appear  to  be  any  authority  for  such  borrowing  under 
Section  1084  of  the  Florida  School  Code  as  amended  (Section  U,  Chapter 
20970,  Laws  of  Florida  1941) :  however,  sub-section  <2)  of  this  section 
does  provide  that  a  coimty  board  may  borrow  money  to  be  retired  from 
the  county  school  tax  at  a  rate  of  Interest  not  to  exceed  six  per  cent  per 
annum  provided  that  the  sum  borrowed  shall  not  be  In  excess  of  eighty 
per  cent  of  the  amount  as  estimated  by  them  In  the  official  budget  for 
the  current  fiscal  year  to  be  available  from  the  county  school  tax.  Ac- 
cordingly, a  bank  could  make  a  loan  against  county  current  school  funds 
arising  from  the  county  school  tax,  and  such  loan  could  be  liquidated 
out  of  receipte  under  the  race  track  fund  distribution  bs  set  forth  in 
my  answer  to  your  second  question  above. 

EXPLOSIVES 

May  21,  1941.— 041-279. 

MANUFACTURER— LICENSE  APPOCATION— INFORMATION 

REQUIRED 

QUESTION:  What  information  should  be  incorporated  In  forms 
to  be  submitted  by  manufacturers  and  dealers  in  explosives  under  the 
Florida  Explosives  Act,  Chapter  20215,  Acts  of  1941? 

To  Hon.  J.J.  GiUiam,  Director,  DejMirtment  of  Public  Safety: 

Section  3  la)  of  said  Act  states  that  applications  for  a  license  to 
manufacture  explosives  shall  be  made  to  the  Ucensing  authority  upon 
forms  as  prescribed  by  the  authority.  The  form  should  contain  the  re- 
quest for  the  following  Information: 

(1)  Name  and  address  of  applicant  and  his  agents  in  this  State; 

(2)  Reason  for  desiring  to  manufacture  explosives; 

(3)  Citizenship,  if  applicant  Is  an  individual; 

i4)  If  applicant  is  a  partnership,  names  and  addresses  of  the  part- 
ners, and  their  citizenship; 
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Explo^ves 

(5)  If  applicant  is  an  association  or  corporation,  names  and  ad- 
dresses of  the  officers  and  directors  thereof,  and  their  citizenship. 

Section  3  fb)  provides  for  application  for  license  to  engage  in  the 
business  of  dealing  in  expIoBives,  and  such  application  forms  sliall  state, 
amon^  other  things,  the  following  information: 

111     Name  and  address  of  the  applicant  and  his  agents  In  this  State; 

(2)  The  reason  for  desiring  to  engage  in  the  business: 

(3)  Citizenship,  if  an  individual  applicant; 

(4 J  If  a  partnership,  names  and  addresses  of  the  partners,  and 
their  citizenship; 

(5)  If  an  association  or  corporation,  the  names  and  addresses  of 
the  officers  and  directors  thereof,  and  their  citizenship. 

Section  3  (c)  of  said  Act  provides  for  an  application  for  license  to 
possess  explosives,  and  the  application  shall  be  upon  a  form  prescribed, 
which  form  shall  state,  among  other  things,  the  following: 

(1)  Name  and  address  of  the  applicant; 

(2)  Reason  for  desiring  the  license; 

(3)  His  citizenship,  if  applicant  is  an   individual; 

f4)  If  applicant  is  a  partnership,  names  and  addresses  of  the  part- 
ners and  their  citizenship; 

(5)  If  the  applicant  is  an  association  or  corporation,  the  names  and 
addresses  of  the  officers  and  directors  thereof,  and  their  citizenship. 

Section  4  of  sfiid  Act  makes  provisions  for  the  filing  of  reports  and 
records  with  the  licensing  authority. 

Section  4  (a)  requires  the  manufacturer  to  file  a  report  upon  a  form 
submitted  by  the  licensing  authority,  at  least  once  each  calendar  month, 
and  included  in  said  report  must  be  the  following  information: 

(1)  Names  ol  all  purchasers  and  consignees; 

(2)  The  amount  and  description  of  all  explosives  sold  or  delivered. 

Section  4  (b)  requires  dealers  to  keep  a  record  of  all  explosives  pur- 
chased or  sold  by  them,  which  records  shall  be  furnished  the  licensing 
authority  once  each  calendar  month.  The  form  shall  be  prepared  by  the 
licensing  authority,  and  shall  include,  among  other  things,  the  following: 

(1)  Name  and  address  of  each  vendor  or  vendee; 

(2)  The  date  of  each  sale  or  purchase; 

(3)  The  amount  and  kind  of  explosives  sold  or  purchased. 

The  forms  required  by  the  Act  must  include  the  information  men- 
tioned hereinatwve,  and  after  you  have  prepared  the  layout  of  said  forms, 
I  will  be  pleased  to  approve  same. 


CHAPTER  XXVI 
LIQUORS  AND  BEVERAGES 

BEVEBAGE  LAW;    ADMINISTRATION 

June  22.  1942.— 042-311. 

EXCISE  TAX— MIXED  BEVERAGES 

QUESTION:  Under  sub-sectlcm  b,  section  2  of  Chapter  20830,  Acts 
of  1941.  does  the  tax  rate  of  30c  per  gall  on  apply  to  mixed  beverages  of  a 
spirituous  base  containing  less  than  14%  by  weight  and  commonly  referred 
to  In  the  State  as  "Tom  Collins,"  •'Gin  Fizz,"  "Whiskey  Sours?" 

To  Hon.  E.  W.  ScarboTVugh,  Director,  Beverage  Dep<aiTttent : 

I  have  examined  the  section  of  the  law  above  referred  to  and  find 
that  it  applies  to  all  beverages  except  malt  beverages  and  natural  spark- 
ling Wines  containing  more  than  1%  by  weight  and  less  than  14%  by 
weight  of  alcohol. 

Therefore,  all  beverages  coming  wlttUn  said  definltlcm  are  taxable 
regardless  of  their  trade  names. 

I  am.  therefore,  of  the  opinion  that  the  questlwi  submitted  by  you 
should  be  answered  in  the  aiELmtative. 

BEVERAGE  LAW:    AOMINISTRATiON 

February  13,  lfl4l.— 041-67. 

EXCISE   TAX— U.    S.    ARMY  OFFICERS'    CLUBS — EXEMPTION 

QUESTION:  Would  the  Beverage  Department  be  enUtlsd  to  eollect 
excise  tax  from  Officers'  Clubs,  Officers'  Mess  and  Canteeni  MlUtlf  ■leo- 
hfdlc  beverages  in  Federal  areas? 

To  Hon.  Thomas  W.  Long,  Director,  Beverage  Department: 

I  am  of  the  opinion  that  the  Institutions  mentioned  by  you  are  not 
agencies  or  instrumentalities  of  the  United  States,  and  even  though  lo- 
cated and  transacting  the  business  of  vendors  of  acIohoMc  beverages 
within  a  Federal  area,  are  not  exempt  from  the  taxes  imposed  upon  such 
busmess  by  the  Laws  of  Florida. 

Your  attentlcoi  is  directed,  however,  to  the  distinction  between  excise 
and  privilege  or  license  taxes — the  one  applicable  to  manufacturers  and 
distributors,  the  other  to  vendors.  For  the  purpose  of  this  oplnloii,  I 
have  assumed  that  the  Clubs  or  Canteens  m  question  are  neither  mwtu- 
facturers  nor  distributors,  as  defined  by  law. 

BEVERAGE  LAW:    AOHINI8TBATION 

July  29,  1941.— 041-407. 

LICENSES--CLUB— ISSUANCE  IN  DRY  COUNTY 

QUEsnOM:  May  a  club  licraise  be  Issued  in  a  dry  county  imder 
sub-section  X  of  Section  5,  Chapter  16774,  Acts  of  19357 
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To  Hon.  E.  W.  Scarborough,  Director,  Beverage  Department: 

Inasmuch  as  Article  XIX  affects  only  the  sale  of  intoxlcatlnsf  Uquors, 
wines  and  beers:  that  there  is  no  statute  prohibiting  the  possession  of 
tax  paid  liquors,  except  for  the  purpose  of  sale;  that  the  statute  in  ques- 
tion provides  for  a  special  license  to  organizations  described  therein 
under  which  intoxicating  liquors  may  be  distributed  to  members  and 
non-resident  guests,  and  that  such  distribution  shall  not  be  deemed 
sales,  I  am  of  the  opinion  that  the  special  license  provided  for  in  said 
statute  may  be  legally  issued  to  any  organization  within  its  purview  and 
which  may  qualify  thereunder  located  in  a  dry  county,  one  of  the  im- 
portant qualifications  being  that  such  organizations  must  have  been  in 
continuous  active  existence  and  operation  for  a  period  of  not  less  than 
two  years  prior  to  date  of  applicatiott. 

BEVERAGE  LAW;    ADMINISTEATION 

March  10.    1941.— 041-120. 

LICENSES— INTOXICATING  LIQUORS-^ALE 

QUESTION:  When  a  drink  of  liquor  Is  served  Just  prior  to  the 
serving  of  a  meal  and  the  charge  for  same  is  placed  on  the  check  as  a 
separate  item  from  the  price  of  the  diimer,  but  is  included  in  the  total 
of  the  check,  and  when  the  check  is  paid  the  entire  amount  is  rung  up 
in  the  cash  register  of  the  restaurant  as  one  item,  does  such  transaction 
constitute  a  sale  within  the  meaning  of  the  Beverage  Act,  viz..  Chapters 
16774.  Acts  of  1935,  18015,  Acts  of  1937,  and  19301,  Acts  of  1939? 

To  Hon.  E.  W.  Scarborough,  Director,  Beverage  Department: 

You  state: 

"An  opinion  rendered  by  the  Attorney  General  under  date  of  Feb- 
ruary 20.  1935.  RE:  INTOXICATING  LIQUOR  BEVERAGE  LICENSE 
FOR  SELLING  BEER  AKD  WINE  WHEN  SERVED  WITH  MEALS,  may 
partially   answer  this  inquiry,  but  I   suggest  you  refer  to  same." 

I  have  referred  to  the  opinion  mentioned  and  I  believe  that  your 
present  statement  of  fact  is  much  stronger  than  in  the  opinion  mentioned. 
The  last  paragraph  of  said  opinion  gives  a  sufficient  amount  of  infor- 
mation, I  think,  to  determine  the  question  submitted.    It  Is: 

"In  view  of  the  above,  it  is  my  opinion  that  a  hotel  serving  wine  or 
beer  with  meals  and  not  charging  more  than  the  regular  price  for  such 
meals  when  beer  and  wine  are  served  therewith,  is  nevertheless  selling 
or  dealing  In  wine  or  beer  and  would  be  subject  to  a  license  therefor  under 
Chapter  15884,  Acts  of  1933." 

This  opinion  appears  to  me  to  be  sound  and  as  1  have  stated  above,  I 
think  it  is  applicable  to  the  question  you  have  propounded, 

I  am.  therefore,  of  the  opinion  that  the  transaction  you  mention 
constitutes  a  sale  within  the  meaning  of  the  Beverage  Act. 

BEVERAGE  LAW;    ADMINISTRATION 

March  30,  1942.— 042-146. 

LICENSES— REVOCATION 

QUESTION:  What  is  the  authority  of  the  Director  of  the  Beverage 
Department  to  revoke  licenses  of  Uquor  dealers  who  allow  prostitution 
to  be  practiced  in  or  about  their  premises? 
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To  Hon..  Hugh  Culbreath,  Sheriff.  HUlsborough  Countv,  Tampa.  Florida: 

Section  1.  Chapter  16774,  Laws  of  Florida.  Acts  ot  1935 — Section  4151 
(227)  CompUed  General  Laws.  Permanent  Supplement — among  other 
thioBS.  provides  as  follows: 

"The  director  is  hereby  given  full  power  and  authority  upon  sufficient 
cause  appearing  of  the  violation  by  any  licensee,  whether  convicted  In 
a  criminal  court  cr  not,  of  any  of  the  laws  of  this  State  or  of  the  United 
States  or  of  his  maintaining  a  nuisance  or  unsanitary  premises,  or  en- 
gasing  in  or  permitting  disorderly  conduct  on  the  premises  where  such 
beverage  business  is  conducted,  to  revoke  the  license  of  any  licensee. 
Before  the  director  shall  revoke  the  license  of  any  licensee,  he  shall  give 
such  licensee  a  written  statement  of  such  cause  for  revocation  of  license 
and  a  fair  hearing,  if  the  licensee  shall  demand  a  hearing.  At  such 
hearing,  the  licensee  shall  be  entitled  to  produce  witnesses  and  be  repre- 
sented by  counsel.  In  order  to  pennit  a  licensee,  whose  license  shall  be 
revoked,  an  opportunity  to  apply  to  the  courts  for  relief,  no  revocation  of 
license  by  the  director  shall  beccTme  effective  until  ten  days  after  such 
revocation  but  shall  then  become  effective  unless  prevented  by  Judicial 
action." 

BEVERAGE  LAW:    ADMINISTRATION 

December    1,   1942. — 042-539. 

LICENSES— REVOCATION— REISSUANCE 

QUESTION:  Is  the  Director  of  the  Beverage  Department,  who  has 
revoked  a  wine  and  beer  license,  correct  in  refusing  to  grant  a  license 
to  some  other  person  for  the  same  location? 

To  Hon.  Llopd  F.  Boyle.  Assistant  State  Attomen,  Sanfard.  Florida: 

1  wish  to  advise  that  the  section  dealing  with  the  revocation  of  a 
license  is  561.29  Florida  Statutes,  1941  and  it  authorizes  the  Director  to 
revoke  a  license  issued  to  any  licensee  for  the  causes  therein  mentioned. 

Section  561.58  is  the  section  that  seems  to  give  you  some  trouble. 
It  reads: 

"ISSUANCE  OP  LICENSE  FOR  A  PRIOR  LICENSE  REVOKED.— 
When  a  license  is  revoked  by  the  director  under  the  authority  granted 
in  S56I.29,  it  shall  be  unlawful  for  a  license  provided  for  in  SS561,34- 
561.35  to  be  issued  for  the  location  of  the  place  of  business  formerly  op- 
erated under  the  revoked  license  for  a  period  of  two  years  from  the  flxst 
day  of  the  succeeding  October  after  such  revocation." 

You  will  note  that  any  license  provided  for  in  sections  561.34  and 
561.35  may  be  revoked.  Section  561.34  provides  for  the  tax.  I  quote 
sub- paragraphs  one  and  two  which  seem  to  apply  to  wine  and  beer  es- 
tablishments : 

"(1)  Vendors  who  may  sell  only  beverages  containing  alcohol  of 
more  than  one  per  cent  by  weight  and  not  more  than  three  and  two- 
tenths  per  cent  by  weight,  in  counties  where  the  sale  of  intoxicating 
liquors,  wines  and  beers  is  prohibited,  fifteen  dollars. 

"(2)  Vendors  who  may  sell  only  beverages  containing  alcohol  of 
more  than  one  per  cent  by  weight  and  not  more  than  fourteen  per  cent 
by  weight,  and  wines  regardless  of  alcoholic  content,  in  counties  where 
the  sale  of  intoxicating  liquors,  wines  and  beers  is  permitted,  fifteen 
dollars." 
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Apparently  the  Director  is  under  mandatory  duty  to  refuse  to  issue 
a  new  license  for  the  same  location  after  one  has  been  revoked  and  you 
will  note  it  makes  it  unlawful  for  him  so  to  do. 

I  can,  therefore,  only  come  to  the  conclusion  that  the  Director  has 
no  discretion  in  this  matter  and  cannot  issue  a  new  license  for  the  same 
location  of  the  place  of  business  formerly  operated  under  the  revoked 
Ucense  for  the  period  of  time  mentioned  in  the  statute. 

BEVERAGE  LAW;    ADMINISTBATION 

February  6,  1941, — 041-40. 

LICENSES — TRANSFER 

QUESTION:  Can  a  perstm  holding  a  Ucense  from  the  City  to  en- 
gage in  the  business  under  Chapter  18015,  Acts  of  1937,  transfer  siich 
license  to  the  purchaser  of  such,  where  there  is  a  City  Ordinance  that 
provides  that  such  license  cannot  be  transferred? 

To  Hon.  O.  S.  Thacker,  City  Attorney,  Kissimmee,  Florida: 

The  only  case  I  have  been  able  to  find  that  has  been  decided  by  our 
Supreme  Court  that  is  at  all  helpful  is  the  case  of  Langston  vs.  Lunds- 
ford,  165  So.  898.  This  decision  is  to  the  effect  that  the  City  cannot  im- 
pose by  ordinance  or  otherwise  any  tax  not  authorized  by  Chapter  18015, 
Acts  of  1937. 

I  call  your  attention  to  the  fact  that  Section  12  of  said  Act  spe- 
cifically authorizes  the  City  to  levy  a  tax  up  to  fifty  per  cent  of  the  State 
and  County  license  tax,  and  that  the  holder  of  such  license  is  then 
credited  with  the  amount  he  pays  the  City  upon  his  State  and  County 
license  tax,  and  that  otherwise  a  mimicipaUty  cannot  by  "charter,  special 
or  general  law"  levy  a  tax  on  licenses  contrary  to  the  provisions  of  said 
Act. 

You  will  note  that  Section  6  provides: 

"Licenses  issued  under  the  provlsicns  of  the  Beverc^e  Act  of  1935 
shall  not  be  transferable  except  as  follows  ,  .  ." 

The  conditions  of  such  transfer  then  appear  in  the  Act.  They  are 
to  the  effect  that  when  a  bona  fide  sale  is  made  and  the  purchaser  is 
satisfactory  to  the  Board  of  County  Commissioners  and  to  the  Director 
of  the  Beverage  Department  and  possesses  all  of  the  quallflcations  re- 
quired, that  the  transfer  be  made. 

It  would,  therefore,  seem  to  me  that  since  the  Beverage  Act  provides 
for  transfer  under  the  conditions  mentioned  that  when  same  are  met,  a 
transfer  must  be  made,  any  city  ordinance  to  the  contrary  notwith- 
standing. 

BEVERAGE  LAW;    ADMINISTBATION 

November  17,  1941.— 041-650. 

UCENSE  TA^— fifUNIdPAL 

QUESTION:    Does  Chapter  19768.  Special  Acts  of  1939,  creating  the 

City  of  Daytona  Beach,  authorize  the  municipality  to  Impose  Ucense 
taxes  on  vendors  of  intoxicating  Uijuors  in  excess  of  50%  of  the  State 
and  County  tax? 
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To  Hon.  E.  W.  Scarborough,  Director,  Beverage  Department: 

Chapter  16774,  Laws  of  Florida,  Acts  of  1935,  as  amended  and  sup- 
plemented by  Chapter  18015,  Laws  of  Florida,  Acts  of  1937.  Imown  as  th« 
"Beverage  Law"  (Section  561.36,  Florida  Statutes.  1941)  provides  as  foUows: 

"561.36  cmr  LICENSE  TAX.^Each  incorporated  city  or  town  In 
the  state  may  levy  and  collect  a  license  tax  on  each  manufacturer,  dis- 
tributor, vendor,  caterer  and  club  having  a  place  of  business  or  club 
house  or  club  rooms  within  the  COT-porate  limits  of  such  city  or  town 
not  to  exceed  fifty  per  cent  of  the  state  and  county  license  tax  herein 
provided,  but  if  such  city  or  town  provides  and  collects  such  license  tax 
the  manufacturer,  distributor,  vendor  or  club  paying  such  license  tax 
shall  be  entitled  to  a  reduction  in  his  state  and  county  license  tax  of  the 
amount  so  paid  for  such  city  or  town  license  tax,  upon  exhibiting  to  the 
county  tax  collector  a  receipt  for  the  payment  of  such  city  or  town  license 
tax.  Such  city  or  town  license  shall  ncrt  apply  to  state  and  county  li- 
censees who  shall  have  paid  their  state  and  county  license  tax  before  the 
ordinance  providing  for  such  city  or  town  Ucense  tax  shall  have  become 
effective. 

"No  tax  on  the  manufacture,  distribution,  transportation,  iinporta- 
tion  or  sale  of  such  Beverages  shall  be  imposed  by  way  of  license,  excise 
or  otherwise,  by  any  municipahty,  anything  in  any  municipal  charter, 
special  or  general  law  to  the  contrary  notwithstanding,  except  as  herein 
expressly  authorized." 

The  Beverage  Law  was  no  doubt  intended  by  the  Legislature  to  be 
uniform  in  its  application  throughout  the  entire  State.  The  express 
terms  and  precise  language  of  this  act  can  leave  no  doubt  that  the 
Legislative  intent  was  to  prohibit  any  municipahty  from  levying  a  Ucense 
tax  in  excess  of  fifty  per  cent  of  the  state  and  county  license  tax.  The 
Beverage  Law  is  not  a  general  occupational  license  tax  law.  but  is  a 
general  law  designed  to  cover  the  entire  field  of  the  regulation  and  taxa- 
tion of  the  manufacture,  distribution,  and  sale  of  beverages  containing 
alcohol  of  more  than  one  per  cent.  It  was  evidently  intended  to  prescribe 
an  exclusive  State  rule  or  policy,  any  and  all  local  or  special  laws  to  the 
contrary  notwithstanding. 

In  discussing  the  appUcation  of  the  above  quoted  section  of  the 
Beverage  Law  to  a  municipal  ordinance  adopted  by  the  City  of  Panama 
City,  Florida,  which  municipality  attempted  to  Impose  a  license  tax  upon 
a  distributor  having  his  principal  place  of  business  in  another  city  but 
took  orders  and  made  deliveries  in  Panama  City,  the  Supreme  Court  of 
Florida  said: 

"That  provision  disposes  tjt  this  case,  clearly  showing  the  legislative 
intent  that  no  such  ordinance  as  the  one  here  in  question  should  be 
adopted  or  enforced  by  any  municipality  in  the  State."  Langston  vs. 
Lundsford,  165  So.  898. 

The  ordinance  of  Panama  City  was  adopted  sub.sequent  to  the  passage 
of  the  Beverage  Act  of  1935,  though  its  charter  act  was  passed  by  the 

legislating  prior  to  that  time. 

The  charter  act  creating  the  municipality  of  Daytona  Beach  became 
a  law  in  1939,  subsequent  to  passage  of  the  Beverage  Law  in  1937.  Among 
the  enumerated  pcwers  contained  in  this  charter  act  is  the  following: 

"To  impose  a  license  tax  upon  professions,  businesses,  and  occupa- 
tions carried  en  either  wholly  or  in  part  within  the  municipality;  and 
said  municipahty  may  determine  the  amount  of  such  license  tax  inde- 
pendently of  the  amount  Imposed  by  the  State  of  Florida." 
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Section  185  of  this  Act  repeals  all  laws  or  parts  of  laws  in  conflct 
tlierewitli. 

The  Supreme  Court  of  Florida  said: 

"The  general  rule  that  a  general  act  will  not  t)e  held  to  impliedly 
repeal  or  modify  a  special  or  local  one  is  subject  to  the  qualification  that 
this  rule  does  not  apply  where  the  general  act  is  a  general  revision  of 
the  whole  subject,  or  where  the  two  acts  are  so  repugnant  and  irrecon- 
cilable as  to  indicate  a  legislative  inteot  that  the  one  should  repeal  or 
modify  the  other.  Sanders  vs.  Howell,  73  Fla.  563,  74  So.  802;  State  vs. 
So.  Land  &  Timber  Cc,  45  Fla.  374,  33  So.  999;  Stewart  vs.  DeLand -Lake- 
Helen  Special  Road  &  Bridge  Dist..  71  Fla.  158,  71  So.  42;  State  vs. 
Sanders,  79  Fla.  835.  85  So.  333."    Langston  vs.  Lundsford,  supra. 

The  Beverage  Law  is  a  general  revision  of  the  whole  subject  of  the 
manufacture,  distribution,  and  sale  of  alcoholic  beverages,  and  as  the 
Supreme  Court  held  in  the  Lundsford  case,  supra,  it  superseded  the 
special  act  creating  the  City  of  Panama  City  to  the  extent  of  their 
inconsistency. 

It  would  seem  to  necessarily  follow,  that  a  subsequent  special  act  In 
order  to  nullify  the  provision  of  this  comprehensive  law,  would  have  to 
contain  some  express  provisiCTn  clearly  and  unequivocally  showing  that 
such  was  the  intent  of  the  Legislature.  Especially  should  this  be  true 
as  to  the  Beverage  Law,  as  by  Its  terms  the  revenue  of  the  state  and 
county  is  reduced  by  the  amount  paid  by  a  licensee  to  the  city. 

I  am  unable  to  find  anything  in  the  language  of  the  special  act  cre- 
ating the  City  of  Daytona  Beach  that  clearly  shows  that  the  Legislature 
Intended  to  confer  upon  the  City  any  greater  authCTrity  than  that  granted 
^.11  municipalities  by  the  general  provision  of  the  Beverage  Law. 

As  further  evidence  of  the  fact  that  the  Legislature  did  not  intend 
the  special  charter  act  of  Dajrtona  Beach  to  supersede  the  Ucense  pro- 
visions of  the  Beverage  Iaw,  by  Ctiapter  20719,  Laws  of  Florida,  Acts  of 
1941,  it  re-enacted  the  Beverage  Law  as  a  part  of  Florida  Statutes  1941. 
which  is  a  general  revision  of  the  Statute  Laws  of  Florida, 

Therefore,  Chapter  19768,  Laws  of  Florida,  Special  Acts  of  1939. 
creating  the  municipality  of  the  City  of  Daytona  Beach,  Florida,  does 
not  supersede  the  license  provisions  of  the  Beverage  Law,  and  any  ordi- 
nance adopted  by  the  City  of  Daytona  Beach  fixing  a  license  fee  or  tax 
on  vendors  of  alcoholic  beverages  containing  more  than  one  per  cent, 
in  excess  of  fifty  per  cent  of  the  state  and  county  license  tax,  is  Invalid. 

BEVERAGE  LAW;    ADMINISTRATfON 

November  19,  1942.— 042-522. 

SUPERVISORS-SUBPOENA  OP  WITNESSES 

QUESTION:  Do  supervisoiB  of  this  department  under  authority 
granted  them  by  the  Beverage  Act  have  authority  to  subptena  witnesses 
and  place  them  under  oath  in  connection  with  the  enforcement  of  the 
Beverage  Laws  of  this  State? 

To  Hon,  E.  W.  Scarborough,  Director,  Beverage  Department: 

I  wish  to  advise  that  I  have  carefully  examined  the  Beverage  Act  and 
do  not  find  any  specific  authority  for  the  supervisors  of  your  department 
to  subptena  witnesses  and  I  do  not  beUeve  general  authority  is  sufficient 
to  warrant  such  a  procedure. 
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August  25.  1941.— 041-475. 

BEVERAGE  DEPARTMENT— APPROPRIATION  OP  CAR 

QUESTION:  Under  Subsection  (b)  of  Section  13  of  Chapter  19301, 
Acts  of  1939,  has  the  State  Beverage  Department  authority,  after  adver- 
tising s  car,  as  required  by  law,  to  appropriate  it  tor  its  own  use  without 
libeling  the  sam*? 

To  Hen,  E.  W.  Scarhorcm.ah.  Director,  Beverage  Department: 

You  are  advised  that  Subsection  (d)  of  Section  13  of  Chapter  19301, 
sets  forth  the  circmnstances  under  which  your  department  may  appro- 
priate a  car  which  has  been  seized  under  said  Act,  to  its  own  use.  These 
circumstances  are  that  no  claim  had  been  interpcsed  or  bond  given  within 
the  time  specified  in  the  notice  required  to  be  published  under  Sub- 
section  (b>. 

An  actual  sale  of  a  car,  whether  of  more  or  less  value  than  $1,000.00, 
appears  not  to  be  necessary,  unless  in  pursuance  of  the  judgment  of  a 
court  of  competent  Jurisdiction,  made  and  entered  under  the  provisions 
of  Section  14  of  said  Act. 

BEVERAGE  LAW;  ENFORCEIHENT 

June  29,  1942.— 042-327. 

BETVERAGE  DEPARTMENT — SEIZURE  OF   CARS 

QUESTION;  Subsection  (c)  of  Section  9,  Chapter  19301.  Acts  of 
1939,  gives  the  Beverage  Department  authority  to  seize  cars  for  violation 
of  the  liquor  laws  of  this  State.  In  the  past  it  has  been  the  policy  of 
the  department  where  the  transporter  of  moonshine  whiskey  had  no 
previous  record  or  reputation  as  a  bootlegger,  to  turn  the  car  over  to 
the  finance  company  which  financed  the  purchase  of  said  car.  with  the 
understanding  that  such  company  would  not  permit  the  law  violator  to 
regain  possessicn  of  the  car.  or  to  in  any  manner  reimburse  him  for 
his  equity  in  the  car.  They  may  do  this  under  their  contract.  How- 
ever, in  son^e  Instances,  the  actual  value  of  the  car  is  more  than  the 
finance  company's  equity  in  it.  Would  it  be  legal  for  the  Beverage  De- 
partment to  demand  of  the  finance  company  the  difference  between  the 
actual  cash  value  of  the  car  and  the  company's  equity  in  same,  if  and 
when  the  car  is  turned  back  to  the  company  by  the  department? 

To  Hon.  E.  W.  Scarborough,  Director,  Beverage  Department: 

The  only  manner  in  which  a  car  can  be  seized  is  fixed  by  Section  1 1 
of  Cliapter  19301.  Section  13  outlines  the  procedure  in  connection  there- 
with. Subsection  fc)  of  Section  13  provides  for  the  filing  of  a  claim 
by  any  one  having  an  interest  In  the  property  and  the  posting  of  a  bond. 
If  this  Is  done  under  Section  14  proceedings  are  then  had  In  the  Circuit 
Court  in  which  any  interested  party  may  appear  and  prosecute  any  rights 
that  he  may  have  thereunder.  There  is  no  provision  in  tlie  Act  for  any 
other  type  of  procedure. 

I  am,  therefore,  of  the  opinion  that  it  wlU  not  be  legal  for  your  de- 
partment to  proceed  in  the  handling  of  a  seized  car  in  any  manner  other 
than  that  provided  In  the  statute.  Taking  this  view,  it  would,  of  course. 
not  be  proper  for  your  department  to  demand  of  the  finance  company 
that  they  pay  the  difference  between  the  actual  cash  value  of  the  car 
and  their  equity  in  same,  and  thereupon  turn  the  car  back  to  the  finance 
company. 
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AprU    16,   1S41.— 041-199. 

INTOXICATING  LIQUORS— FORFEITURE 

QUESTION:  Under  what  conditions  should  intoxicating  liquors  be 
forfeited  and  destroyed? 

To  Hon.  J.  P.  Ramsey.  Sheriff,  Alachua  County,  Gainesville,  Florida: 

The  provisions  of  Sections  5482  and  5483,  Revised  General  Statutes 
'Sections  7626,  7627,  C.GX..)  provide  for  forfeiture  proceedings  against 
intoxicating  liquors.  In  Section  5482  R.G.S.  the  forfeiture  is  in  connec- 
tion with  the  trial  of  the  person  arrested  for  violation  of  the  liquor  law 
and  it  provides  that  "it  shall  be  the  duty  of  the  judge  of  the  court  trying 
the  case  ...  to  issue  to  the  sheriff  of  the  county  a  written  order  ad- 
judging and  declaring  such  liquors  .  .  ,  forfeited  and  directing  such 
sheriff  to  destroy  such  .  .  ,  liquors."  Under  Section  5483  R.G.S.  the  for- 
feiture proceedings  are  not  in  connection  with  the  trial  of  any  person 
and  are  to  be  had  only  in  the  Circuit  Court. 

Wheijever  there  is  a  conviction  in  the  county  judge's  court  of  a 
person  for  violation  of  liquor  laws  and  there  is  in  evidence  certain  in- 
toxicating liquors  the  county  Judge  has  the  right  and  the  duty  under 
SectiCTti  5462  R.G.S.  to  declare  such  liquor  forfeited  and  direct  the  sheriff 
to  destroy  such  liquors  in  the  presence  of  the  Clert  of  the  Circuit  Court. 

BEVERAGE  LAW;    ENFORCEMENT 

July  13,    1942.— 042-368, 

INTOXICATING  LIQUORS— HOURS  OP  SALE 

QUESTION:  May  hours  unequivocally  flxed  by  the  leglslatin*e  dur- 
ing which  liquors  may  be  dispensed  outside  of  municipalities  be  changed 
by  rules  and  regulations  adopted  and  promulgated  by  a  department  of 

the  government? 

To  Hon.  Spessard  L.  HoUand,  Governor: 

The  legislature  has  plainly  Buid  unequivocally  fixed  the  hours  dur- 
ing which  liquors  may  be  dispensed  outside  of  municipalities.  The  State 
Beverage  Department  is  charged  with  the  enforcement  of  such  laws,  but 
may  not  change  or  alter  the  same.  The  State  Etefense  Council,  of  course, 
may  suggest  additional  rules  and  regulations  and  both  agencies  may  co- 
operate in  the  enforcement  thereof,  but  neither  of  them,  nor  both  of 
them  acting  in  conjunction  with  each  other,  may,  in  the  absence  of  leg- 
islation, change  existing  law. 

The  suggestion  that  the  military  and  naval  authorities  interested 
have  full  power  and  authority  by  disciplinary  measures  to  control  to  any 
reasonable  extent,  certainly  as  far  as  the  civil  authorities  might  be  able 
to  do,  the  patronizing  by  officers  and  enlisted  men  of  liquor  establish- 
ments, and  the  use  of  liquors  among  them,  is  not  out  of  order, 

BEVERAGE  LAW;   ENFORCEMENT 

September  14.  1942. — 042-441. 

INTOXICATING  LIQUORS— HOURS  OP  SALE 

QUESTION:  Does  sub-section  (k).  section  11,  Chapter  16774,  Laws 
of  Florida.  Acts  of  1935,  prohibit  the  sale  of  beer  and  wine  between  the 
hours  of  twelve  o'clock  midnight  Saturday  and  twelve  o'clock  midnight 
Sunday? 
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To  Hon.  Sid  M,  Saundsrs,  Constable,  District  No.  5,  St.  Peterstmrg,  Florida: 

Section  11  (k) ,  of  Chapter  16774.  Laws  of  Florida,  Acts  of  1935,  now 
Section  562.14  Florida  Statutes,  1941,  is  as  follows: 

"SALE  ON    SUNDAY    PROHIBITED;    EXCEPTION;    CITIES   MAY 

REGULATE. — The  sale  of  intoxicating  liquors  between  the  hours  of  twelve 
P.M.,  Saturday  and  twelve  P.M.  Sunday,  is  prohibited,  except  in  incor- 
porated cities  and  towns.  Such  incorporated  cities  and  towns  may,  by 
ordinance  or  resolution,  hereafter  regulate  or  prevent  such  sales." 

The  language  used  in  this  section  is  clear  and  unambiguous,  and 
In  order  to  answer  your  question  it  is  only  necessary  to  determine  the 
meaning  of  the  term  "Intoxicating  Liquors." 

I  have  previously  held  in  two  opinions,  one  dated  October  13.  1941, 
and  the  other  dated  October  16,  1941,  that  "Intoxicating  Liquors"  means 
not  only  spirituous  beverages  but  Includes  wine  and  beer  containing  more 
tlian  3.2%  of  alcohol  by  weight. 

It  Is  therefore  my  opinion,  that  Section  562.14  Florida  Statutes,  1941, 
prohibits  the  sale  of  all  alcoholic  beverages  containing  more  than  3.2% 
of  alcohol  fay  weight,  between  the  hours  of  twelve  P.M.  Saturday  and 
twelve  P.M.  Sunday,  except  in  incorporated  cities  and  towns. 

BEVERAGE  LAW;  ENFORCEMENT 

Decemtter  4,  1942. — 042-540. 

INTOXICATING  LIQUORS— HOIJRS  OP  SALE 

QUESTION;  May  a  licensee,  with  a  license  to  sell  liquor,  beer  and 
wine,  stay  open  after  midnight  Saturday  to  sell,  provided  he  only  sells 
beer  of  not  more  than  3.2  per  cent? 

To  Hon.  E.  W.  Scarborough,  Director,  Beverage  Department: 

In  my  opinion,  any  establishment  licensed  under  the  Beverage  Act. 
which  sells  nothing  except  the  beverages  embraced  therein,  must  close 
its  doors  at  the  hours  specified  under  the  law.  It  would  not  be  legal  for 
such  a  place  to  stay  open  simply  for  the  purpose  of  selling  alcoholic 
liquors,  not  deemed  by  law  to  be  intoxicating,  such  as  beer  of  less  than 
3.2  alcoholic  contents. 

This  opinion  is  not  applicable  In  its  strict  interpretation  of  the  clos- 
ing hour  to  establishments  licensed  as  bona  hde  restaurants,  or  places 
with  a  beer  and  wine  license  that  sell  other  merchandise,  or  a  "Juke" 
joint,  operating  under  other  than  the  strict  Beverage  Act  license.  The 
rule  that  would  he  applicable  to  these  unincluded  places,  with  respect 
to  closing,  is  not  intended  to  be  outlined  or  laid  down  herein. 

BEVERAGE  LAW;  ENFORCEMENT 

June  16,  1941.— 041-336. 

INTOXICATINa    LIQUORS — INTERPRETATION 

QUESTION:  What  is  the  construction  of  the  words:  "intoxicating 
liquors,"  as  used  in  Senate  Bill  395  of  the  1941  Acts,  now  Chapter  21001, 
Acts  of  1941? 

To  Hon.  E.  W.  Scarborough.  Director,  Beverage  Department: 

I  have  carefully  examined  Senate  Bill  395.  I  find  it  is  an  Act  re- 
lating to  the  sale  of  intoxicaiing  litjuors  and  throughout  this  Act  the 
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words   "intoxicating   liquors"    are  used    with   reference   to   the    purposes 
sought  to  be  accomplished  by  the  Act. 

This  Act  in  short  provides  that  there  shall  be  a  certain  mark-up  on 
the  sale  by  the  retailers  of  all  intoxicating  liquors.  It  is  not  a  revenue 
measure,  I  find  that  the  words  "intoxicating  liquors,  wines  and  beers" 
have  been  defined  by  Section  13,  Chapter  16774,  Acts  of  1935,  being  Sec- 
tion 4151  <239)  of  the  Compiled  General  Laws  of  Florida  of  1927.  Per- 
manent Supplement,  as; 

"All  liQuoTs,  wines  and  heers  containing  mere  than  3.2  per  cent  of 
alcohol  by  weight  shall  be  deemed  and  held  to  be  intoxicating  liquors, 
wines  and  beers.  The  sales  of  such  intoxicating  liquors,  wines  and  beers 
in  counties  where  their  sale  is  prohibited  shall  be  a  violation  of  this 
Act.  .  .  ." 

I  find  that  in  many  instances  in  this  Act,  reference  is  made  to  in- 
toxicating liquors,  wines  and  beers.  Fc?r  instance,  in  Section  11  Cg) ,  the 
words  are  used  in  this  manner: 

"It  shall  be  imlawful  for  any  licensee  to  sell.  give,  serve  or  permit  to 
be  served  intoxicaiing  liquors,  wines  or  beers  to  persons  under  twenty- 
one  years  cf  age." 

I  talked  to  the  proponents  of  Senate  Bill  395  prior  to  its  introduction 
in  the  Legislature  and  after  said  bill  had  passed  both  houses  and  in  the 
Governor's  OfSce  for  action,  and  I  know  that  they  had  no  intention  of 
including  within  the  terms  of  this  bill  anything  other  than  intoxicating 
liquors,  I  am  informed  that  this  fact  was  explained  to  certain  members 
of  the  Legislature  and  that  the  proponents  of  the  bill  in  preparing  the 
said  bill  used  the  words  "intoxicating  liquors"  because  they  felt  that 
since  these  words  had  been  defined  by  the  Act  they  would  not  include 
intoxicating  beers  or  intoxicating  wines, 

I  note  that  your  Department  iias  always  "distinguished  between  ex- 
pressions 'tntoxicatmg  liquors'  and  'wines  and  beers.' " 

I  agree  with  your  construction  of  the  use  of  the  langiiage  "intoxi- 
cating liquors"  in  Senate  Bill  395  of  the  1941  Laws,  and,  therefore,  hold 
that  this  bill  affects  only  intoxicating  liquors  and  does  not  encompass 
intoxicating  beers  or  intoxicating  wines,  and  that  it  applies  only  to  in- 
toxicating liquors  as  defined  by  Section  13,  Chapter  16774,  Acts  of  1935, 
being  Section  4151  (239)  CompUed  General  Laws,  Permanent  Supplement. 

BEVERAGE  LAW;  ENFORCEMENT 

October  16,  1941. — 041-336-1. 

INTOXICATING    LIQUORS— INTERPRETA'nON 

QUESTION:      What   is  meant  by   the  words   "intoxicating  Uquors" 

under  the  Laws  of  Florida?  . 

To  Hon.  E.  W.  Scarborough,  Director,  Beverage  Department: 

On  June  16th  last  an  opinion  was  prepared  in  this  office  addressed 
to  you  under  the  above  caption,  interpreting  Senate  Bill  395  of  the  1941 
Laws  of  Florida,  now  known  as  Chapter  21001,  in  its  use  of  the  term 
"intoxicating  liquors," 

Since  that  opinion  the  necessity  for  Interpreting  the  meaning  of  the 
term  "intoxicating  liquors"  with  respect  to  alcoholic  content  has  again 
arisen  in  this  office  from  a  different  aspect.    It  is  believed  that  in  the 
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light  of  the  facts  before  me  at  the  time  of  the  preparation  of  the  opinion 
first  referred  to  herein,  the  interpretation  there  given  to  the  meaning  of 
"intoxicating  liquors"  was  reasonable  and  consistent. 

However,  in  Section  2  of  Chapter  21001,  the  Legislature,  whether 
intentional  or  ncTt.  identified  the  term  "intoxicating  liquors"  In  Its  mean- 
ing with  the  definition  given  for  such  term  in  Chapter  16774.  Laws  of 
Florida,  Acts  of  1935,  and  this  definition  holds  alcoholic  beverages  con- 
taining more  than  3J2%  of  alcohol  by  weight,  shall  be  deemed  and  held 
to  be  intoxicating  liquors. 

I  have  been  called  upon  to  give  an  opinion  upon  the  meaning  of  the 
term  "intoxicating  liquors"  in  what  is  known  as  our  State  Child  Labor 
Law  (Chapter  20955,  Acts  of  1941),  and  Insistence  is  being  made  from 
over  the  State  that  the  same  definition  is  applicable  to  the  same  term 
In  these  two  different  laws.  Consistency  would  seem  to  require  the  ac- 
ceptance of  this  urge  and  contention,  and  I  am  so  doing,  and  as  a  con- 
sequence thereof,  I  am  forced  and  do  hereby  so  declare  to  hold  that  the 
opinion  first  referred  to  herein,  rendered  under  date  of  June  16,  1941  is 
erroneoiis  in  its  interpretation  of  what  constitutes  Intoxicating  liquors 
under  the  meaning  of  Chapter  31001.  Acts  of  1941.  and  that  instead  of 
holding  that  this  fair  trade  law  applies  only  to  intoxicating  liquors  other 
than  wines  and  beers  whose  alcoholic  content  is  3.2%  of  alcohol,  I  now 
hold  that  the  same  includes  wines  and  beers  along  with  other  alcoholic 
beverages  whose  alcoholic  content  Is  more  than  3.2%  of  alcohol. 

I  therefore  give  to  you  as  my  opinion  that  the  expression  "intoxi- 
cating liquors"  means  not  only  spirituous  beverages,  taut  Includes  malts 
or  vlncTus  beverages,  that  is,  wine  and  beer,  of  alcoholic  content  above 
3.2%  wherever  the  same  is  used  in  Senate  Bill  395,  now  known  as  Chapter 
21001,  Laws  of  Florida,  Acts  of   1941. 


BEVERAGE  LAW;   ENFORCEMENT 

August  21.  1942.— 042-409. 

INTOXICATING  LIQUORS— SALES  IN  DRY  COUNTY 

QUESTION:  May  the  sheriff  of  Walton  County  enforce  an  or^ 
nance  passed  by  the  City  Council  of  DeFuniak  Springs,  Florida,  prohibit- 
ing the  sale  of  beer  within  said  city  from  midnight  Saturday  until  mid- 
night Smiday?     Walton  Ccninty  is  a  dry  county. 

To  Hon.  R.  E.  Gatlin.  Sheriff.  Walton  County.  DeFuniak  Svrings,  Fknida: 

Section  568.02,  Florida  Statutes,  1941,  provides: 

"It  Is  unlawful  for  anyone  to  sell,  or  cause  to  be  sold,  any  Intoxicat- 
ing liquors,  wines  or  beer  in  any  county  that  has  voted  against  the  sale 
of  intoxicating  liquors,  wines,  or  beer." 

Intoxicating  liquors,  wines  or  beer  is  by  statute  defined  to  be  any 
such  beverage  that  contains  more  than  3.2%  of  alcohol  by  weight. 

It  is  not  necessary  that  you  lean  for  suppcrrt  upon  any  city  ordinance 
in  order  to  cope  with  the  sale  of  intoxicating  beverages  anywhere,  at 
any  time,  within  your  county.  If  there  are  those  in  your  county  who 
are  engaged  in  the  sale  of  intoxicating  beverages,  as  herein  defined,  they 
are  subject  to  arrest  and  prosecution  under  the  statute  above  quoted, 
regardless  of  whether  such  sale  is  made  within  or  without  the  limits 
of  an  incorporated  city. 
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August  21.  1941. — 041-465. 

INTOXICATING  LIQUORS — SALE  TO  MINORS 

QUESTION:  Does  Chapter  20838,  Acts  of  1941,  prohibit  anyone 
under  the  age  of  eighteen  years  from  going  into  a  drug  store,  restaurant, 
or  h«7tel  dining  room  and  purchasing  meals  provided  such  places  sell  in- 
toxicating beverages  and  a  dance  hall  is  operated  in  connection  there- 
with? 

To  BeoeraQe  Department: 

If  a  drug  store,  restaurant,  or  hotel  dining  room  sells  intoxicating 
beverages  and  a  dance  hall  is  operated  in  connection  therewith,  the  law 
does  prohibit  a  minor  under  eighteen  years  erf  age  from  patronizing, 
visiting,  or  loitering  in  any  such  dance  hall  or  restaurant,  drug  store,  or 
hotel  dining  room,  unless  such  minor  is  attended  by  one  of  his  or  her 
parents  or  by  Ms  or  her  natural  guardian. 

My  reason  for  so  ruling  is  because  the  intent  of  the  Act  is  to  regulate 
dance  halls  when  the  same  are  operated  in  connection  with  any  place 
of  business  where  intoxicating  liquors  are  sold.  It  may  be  well  to  call 
your  attention  to  close  questions  that  may  arise  under  the  enforcement  of 
the  Act. 

Such  questions  as:  Is  the  place,  operated  in  connection  with  the 
place  of  business,  a  dance  hall?  And  such  questions  as:  Is  the  place 
operated  in  connection  vrith  the  place  of  business?  It  may  also  be  well 
to  give  you  some  of  the  definitions  of  the  term  "dance  hall."  The  follow- 
ing definitions  will  be  found  in  WORDS  AND  PHRASES,  Permanent 
Edition,  Volume   11: 

"A  'dance  house'  or  'dance  hall'  is  place  maintained  for  promiscuous 
and  public  dancing,  the  rules  for  admission  to  which  are  not  based  upon 
personal  selection  or  invitation."    State  vs.  Loomls,  242  Pac.  344. 

"  'Dance  hall'  as  contemplated  by  Mimiclpal  law  regulating  building 
used  for.  would  be  public  hall  specifically  devoted  to  dancing  not  neces- 
sarily used  exclusively  for  dancing,  but  primarily  and  predominantly  so 
used."   People  ex  rel.  Pershing  Palace  vs.  Dever,  237  HI.  App.  65. 

"A  restaurant  proprietor  who  permitted  dancit^  Incidentally  to  serv- 
ing of  meals  was  not  operating  a  'public  dance'  or  conducting  a  'dance 
hair  within  ordinance  requiring  license,  in  absence  of  inclusion  of  such 
entertainment  in  definition  of  terms  in  ordinance."  Cosmos  vs.  City  and 
County  of  Denver,  70  Pac.  2d  341. 

"Rev.  Laws  1905,  54936,  provides  that  one  who  permits  any  person 
under  the  age  of  21  years  to  be  or  remain  in  a  dance  house  owned,  kept, 
and  managed  by  him  shall  be  guilty  of  a  misdemeanor  but  does  not  define 
a  'dance  house.'  Held,  that  the  term  must  be  construed,  in  accordance 
with  its  CTTdinary  usage,  as  a  place  maintained  for  promiscuous  and  pubUc 
dancing,  the  rule  of  admission  to  which  is  not  based  upon  personal  selec- 
tion or  invitation."    State  vs.  Rosenfleld,  126  N.  W.  1068. 

"Premises  intended  to  be  used  as  restaurant,  having  total  area  of 
16,000  square  feet,  but  In  which  dancing  is  to  be  permitted  as  Incident 
to  restaurant  business,  space  to  be  used  for  dancing  in  central  portion 
of  main  floor  being  only  1,500  square  feet,  is  not  'dance  hall,'  within 
meaning  Chicago  Municipal  Code  1922,  c  17,  art.  3,  S448,  cl.  (J),  and  city 
authorities  are  not  justified  in  refusing  petitioner  license  solely  on  ground 
that  premises  do  not  comply  with  requirements  for  dance  halls."  People 
vs.  Dever,  237  HI.  App.  65. 
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August  25,  1941.— 041-473. 

INTOXICATINQ  UQUORS— SALE  TO   MINOR— PROSECUTION 

PROCEDURE 

QUESTION:  A  negro  woman  has  been  arrested  and  committed  to 
jail,  charged  with  selling  intoxicating  beverages  to  a  person  under  twenty- 
one  years  ol  age,  she  acting  for  a  brother  who  is  a  licensee,  but  now  In 
service  with  the  Army  ol  the  United  States.  How  may  this  woman  be 
informed  against? 

To  Hon.  E.  W.  Scarborough,  Director,  Beverage  Department: 

It  is  my  opinion  that  the  act,  as  stated  by  you,  is  an  offense,  whether 
by  a  licensee  or  a  non-licensee,  since  the  selling  of  liquor  by  the  latter 
is  an  offense  in  any  event.  Therefore,  it  is  my  suggestion  that  the  com- 
plaint, information  or  indictment  be  in  two  counts,  charging  a  sale,  by  a 
licensee  to  a  minor,  upon  the  theory  that  the  person  making  the  sale  is 
the  agent  of  the  licensee,  in  the  one  count;  and  in  the  other  count  charg- 
ing a  sale  of  liquor  by  a  person  not  holding  a  license. 

BEVERAGE  LAW;   ENFORCEMENT 

May  5,  1941.— 041-236. 

PORT  WINE — SALE  TO  MINOR— PROSBCTJnON  PROCEDURE 

QUESTION:     What  procedure  should  be  followed  in  prosecuting  a 
man,  not  a  licensee  under  the  Beverage  Act,  who  sold  Port  Wine  to  a 
fifteen  year  old  boy? 
To  Hon.  M.  A.  Rosin,  Prosecuting  Attorney.  Arcade  BuUding.  ArcaiUa. 

Florida: 

Chapter  16774,  Laws  of  Florida.  Acts  of  1935,  provides  in  Section  11 
not  only  that  a  sale  can  not  be  made  by  a  licensee  to  a  minor  fSubsectlon 
g),  but  it  also  prohibits  any  sale  except  by  a  licensee  (Subsection  b). 
Under  this  act,  therefore,  the  sale  mentioned  by  you  was  either  a  violation 
of  Subsection  (b)  because  the  seller  did  not  have  a  license  or  was  a  vio- 
iatlon  of  Subsection  (gy  because  the  seller  was  an  employee  of  the  licensee 
acting  for  the  licensee  in  making  the  sale  to  the  minor. 


BEVERAGE  LAW;   ENFORCEMENT 

August  16.   1941,-041-448. 

STILLS— POSSESSION 
QUESTION:     Where  a  still  and  mash  have  been  captured  and  no 
whiskey  or  moonshine  seized  in  connection  therewith,  is  the  mere  pos- 
session of  a  still  and  mash  a  felony  or  misdemeanor? 

To  Hon.  E.  W.  Scarborowjlt.  Director,  Beverage  Department: 

Your  attention  is  directed  to  the  provisions  of  Section  9-A,  Chapter 
19301.  Acts  of  1939,  wherein  it  provides: 

"It  sliall  be  unlawful  for  any  person  to  have  In  his  possession,  cus- 
tody or  control,  or  to  own,  make,  construct  or  repair  any  still,  stlU  piping. 
still  apparatus  or  still  worm,  or  any  piece  or  part  thereof,  designed  or 
adapted  for  the  manufacture  of  an  intoxicating  beverage  containing  more 
than  1%  of  alcohol  by  weight,  upon  which  a  tax  would  be  imposed  by 
the  Beverage  Act,  or  to  have  in  his  possession,  custody  or  control  any 
receptacle  or  container  containing  any  mash,  wort  or  wash  or  other 
fermented  liquids  whatever  capable  of  being  distilled  or  manufactured 
into  an  intoxicating  beverage  containing  more  than  1%  alcohol  by  weight. 
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upon  which  a  tax  wotild  be  imposed  by  the  Beverage  Act,  unless  such 
possession,  custody,  control,  ownership,  manufacture,  construction  or  re- 
pairing be  by  or  for  a  licensee  licensed- under  the  Beverage  Act  to  manu- 
facture such  intoxicating  beverage." 

Your  attention  is  also  called  to  Section  15  of  Chapter  IST?*,  Acts  of 
1935,  as  amended  by  Section  3  of  Chapter  18301.  Acts  of  1939,  reading  as 
follows: 

"Any  person  wilfully  and  knowingly  making  any  false  entries  in  any 
records  required  under  the  Beverage  Act,  or  wilfully  violating  any  of 
the  provisions  of  the  Beverage  Act,  concerning  the  excise  tax  herein  pro- 
vided for  shall  be  guilty  of  a  felony  and  shall  upon  conviction  thereof 
be  punished  by  imprisonment  in  the  State  Penitentiary  for  a  term  of 
not  less  than  one  year  or  more  than  five  years  or  by  fine  of  not  mere  than 
$5,000.00,  or  by  both  such  fine  and  imprisonment.  Any  person  violating 
any  other  provision  of  the  Beverage  Act  shall  be  guilty  of  a  misdemeanor 
and  shall  upon  conviction  be  punished  by  imprisonment  in  the  County 
Jail  for  not  more  than  six  months  or  by  fine  of  not  more  than  $500.00, 
or  by  both  such  fine  and  imprisonment.  Provided  that  any  person,  who 
shall  have  been  convicted  of  a  violation  of  any  provision  of  the  Beverage 
Act  shall  thereafter  be  convicted  of  a  further  violation  of  the  Beverage 
Act,  shall,  upon  conviction  of  said  further  offense,  be  deemed  guilty  of  a 
felony  and  shall  be  punished  by  imprisonment  of  not  less  than  one  year 
nor  more  than  five  years  in  the  State  Penitentiary  or  fined  not  more 
than  $5,000.00  or  both  such  fine  and  imprisonment."   (Italics  supplied.) 

Whether  or  not  the  possession  of  a  liquor  still  is  a  felony  or  a  mis- 
demeanor must  be  determined  by  the  construction  placed  upon  the 
phrase  "concerning  the  excise  tax  herein  provided  for."  The  Supreme 
Court  of  Florida  in  the  case  of  Rhynes  vs.  8tate,  195  So.  137,  Ttext  138, 
held: 

"So,  while  broadly  speaking,  a  hcense  tax  or  occupation  license  tax 
is  an  excise  tax,  we  must  hold  that  the  language  found  in  Section  15  of 
Chapter  16774,  supra,  viz:  'Concerning  the  excise  tax  herein  provided,* 
applies  to  the  provisions  of  the  act  In  regard  to  stamp  tax  and  not  to 
the  state  and  county  occupation  license  tax." 

It  is  my  opinion  that  the  mere  possession  of  the  liquor  still  by  one 
other  than  a  licensee  licensed  under  the  Beverage  Act  to  manufacture 
intoxicating  liquor  is  a  misdemeanor,  unless  such  person  had  previously 
been  convicted  of  a  violation  of  said  Act,  in  which  event  the  unlawful 
possession  of  a  liquor  still  by  him  would  constitute  a  felony. 

BEVERAGE  LAW;  ENFORCEMENT 

September  15,  1942. — 042-442. 

STILLS — SEIZURE    AND    FORFEITURE— PROCEDURE 

QUESTION:  What  is  the  proper  procedure  to  be  taken  to  forfeit 
stills  and  moonshine  whiskey  seized  by  sheriffs  and  their  deputies  while 
making  raids,  when  there  is  neither  a  supervisor  of  the  State  Beverage 
Department  nor  an  investigator  of  the  Federal  Alcohol  Tax  Unit  present? 

To  Hon.  B,  W.  Scarborough,  Director,  Beverage  Department: 

The  procedure,  with  reference  to  forfeiture,  is  fully  provided  by 
Section  562.27,  et  seq.,  of  the  Florida  Statutes,  1941.  These  sections  seem 
to  contemplate  that  a  sheriff  or  deputy  may  seize  such  property,  as  men- 
tioned by  you,  to  the  same  extent  as  you  or  any  supervisor  could  and  that 
the  sheriff  would  report  such  seizure  to  you,  together  with  a  description 
of  all  the  property  seized.  Section  562.38. 
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The  acttial  forfeiture  proceedings  are  then  taken  under  Sections  562 .3S 
and  562.42  and,  under  certain  conditions,  the  seizing  ofBcer  can  proceed 
under  Section  582.42. 

BEVERAGE   LAW;  ENFORCEMENT 

February  6.  194t. — 041-37. 

VIOLATIONS 

QUESTION:  Is  a  violation  of  Sections  4151  f271-d>  and  (271-e) 
Compiled  General  Laws.  Permanent  Supplement  1940,  a  felony  or  a  mi«- 

demeanor? 

To  Hon.  Reeves  Boioen,  Count}/  Judge,  Chiplep.  Florida: 

In  the  case  of  Coleman,  Sheriff,  vs.  State  ex  rel.  Wilson,  190  So,  610, 

the  Court  had  this  question  before  it: 

"In  prosecution  for  unlawfully  possessing  alcoholic  beverage  con- 
taining more  than  1%  of  alcohol  by  weight  upon  which  a  federal  excise 
tax  had  not  been  paid,  a  sentence  of  imprisonment  by  confinement  at 
hard  labor  in  the  state  penitentiary  for  a  term  of  six  months,  was  un- 
authorized under  statute  concerning  offense  in  question  which  provided 
that  It  should  be  punishable  as  a  misdemeanor  in  view  of  statute  pro- 
viding that  punishment  for  misdemeanors  not  rtherwlse  provided  for 
should  be  by  fine  not  exceeding  $200  or  imprisonment  not  exceeding  90 
days  or  both.  Comp.  Gen.  Laws  1927;  Sec.  7104;  Acts  of  1937,  Chapter 
18015,  Sections  4,  14." 

In  the  case  of  Kennedy  vs.  State.  191  So,  193,  the  Supreme  Court 
had  liefore  it  an  information  charging  Defendant  with  having  in  his 
possession,  custody  and  control,  whiskey  without  the  immediate  con- 
tainer thereof  having  affixed  thereon  Florida  excise  stamp  tax  as  re- 
quired by  law.  The  defendant  was  sentenced  to  pay  a  fine  of  $500  and 
costs  or  serve  ninety  days  in  Jail  in  lieu  thereof  and  one  year  at  hard 
labor  in  the  State  prison.  The  Court  affirmed  this  conviction  and  while 
the  specific  question  as  to  the  sentence  was  not  raised,  the  Supreme  Court 
did  say  that  it  found  no  error  on  record.  Apparently  the  question  was 
not  raised  in  the  Coleman  case,  yet  the  Supreme  Court  held,  as  I  have 
pointed  out,  that  the  punishment  was  excessive  and  should  have  been 
for  a  misdemeanor. 

Section  7105,  Compiled  General  Laws,  1927,  defines  e  felony  as  being 
any  crime  punishable  by  death,  or  Imprisonment  in  the  State  prison. 
Every  other  offense  is  a  misdemeanor. 

So,  In  view  of  the  sentence  that  was  imposed  in  the  Kennedy  case 
which  was  a  violation  of  Section  4151  (271 -e),  apparently  the  proper 
sentence  would  be  for  a  felony. 

I  also  call  your  attention  to  the  case  of  Rhynes  vs.  State,  195  So.  137, 
whei-e  the  Supreme  Court  said: 

"So.  white  broadly  speaking,  a  license  tax  or  occupation  license  tax 
Is  an  excise  tax,  we  must  hold  that  the  language  found  In  Section  15  of 
Chapter  16774,  supra,  viz:  'Concerning  the  excise  tax  herein  provided,' 
applies  to  the  provisions  of  the  act  in  regard  to  stamp  tax  and  not  to 
the  state  and  county  occupation  license  tax." 

The  Supreme  Court  held  that  for  failure  to  have  a  State  and  County 
occupation  license  tax  to  sell  beverages,  such  person  was  guilty  of  a 
misdemeanor. 


CHAPTER  XXVII 

AGRICULTURE,  HORTICULTURE  AND  ANIMAL 

INDUSTRY 

FERTILIZERS 

April  17,  1942.— 042-195. 

INSPECTION    FEE— WAIVER 

QUESTION:  Has  the  Commissioner  of  Agriculture  authority  to 
waive  the  inspection  fee  provided  for  by  Chapter  16999,  Acts  of  1935,  on 
dolomitic  limestone  and  phosphate  and  liming  materials  purchased  from 
manufacturers  in  Florida  by  the  Agricultural  Adjustment  Administra- 
tion for  delivery  to  farmers  to  be  used  for  agriculttiral  purposes? 

To  Hon.  Natftan  Mayo,  Commissioner  of  Agriculture : 

Section  9  of  Chapter  16999,  Laws  of  Florida,  Acts  of  1935,  provides 
that: 

"Every  manufacturer  or  agent  for  commercial  fertilizer  shall  pay  to 
the  State  Treasurer  a  fee  of  25c  per  ton  for  commercial  fertilizer  offered 
for  sale  in  the  State  of  Florida,  except  raw  ground  phosphate  rock,  soft 
phosphate,  collodial  phosphate,  phosphatic  clays  and  all  other  untreated 
phosphatlc  materials,  peat  or  humus,  and  hydrated  lime  and  limestone 
when  sold  or  used  for  agricultural  purposes,  on  which  materials  the  fee 
shall  be  10c  per  ton.  5c  out  of  each  fee  so  paid  shall  be  placed  into  a 
special  fund  and  not  into  the  general  inspection  fund  of  the  State,  and 
said  special  fund  shall  be  available  to  the  Conamissioner  of  Agriculture 
for  use  in  enforcing  this  law.  Provided  that  when  the  manufacturer 
shall  have  paid  the  fee  herein  named  for  any  person  acting  as  agent  or 
seller  for  any  manufacturer,  the  agent  or  seller  shall  not  be  required 
to  pay  the  fee  named  in  this  Section;  and  any  manufacturer  who  shall 
fail  to  pay  the  fee  provided  in  this  Section  shall,  upon  conviction  there- 
for, be  fined  not  less  than  $100.00  (One  Hundred  Dollars)  nor  more  than 
$500.00  (Five  Hundred  Dollars)  for  each  offense.  This  Section  shall 
not  be  construed  as  applying  to  sales  of  commercial  fertilizer  by  one 
manufacturer  to  another," 

The  provisions  of  this  section  requiring  the  manufacturer  or  agent 
for  commercial  fertilizer  to  pay  an  inspection  fee  are  mandatory,  and 
the  Commissioner  of  Agriculture  is  not  authorized  to  exempt  any  par- 
ticular manufacturer  or  agent  from  the  payment  of  such  fee.  No  au- 
thority is  specifically  given  the  Commissioner  of  Agriculture  to  waive 
the  payment  of  these  inspection  fees,  and  it  is  a  well  settled  principle  of 
law  that  public  officers  must  obey  a  law  found  upon  the  Statute  Books 
until  it  has  been  Judicially  passed  upon  and  determined  to  be  invalid. 

46  Corpus  Juris,  Section  305,  page  1036. 

State  ex  rel.  Atlantic  Coast  Line  R.  Co.  vs.  State  Board  of  Equalizers, 
94  So.  681,  84  Fla.  592. 

Therefore  you  are  not  authorized  to  waive  the  inspection  fee  on 
fertilizer  secured  by  the  Agricultural  Adjustment  Administration  from 
manufacturers  in  Florida  for  delivery  to  fanners  to  be  used  for  agricul- 
tural purposes. 
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State  Piajit  Board 

STATE  PLANT  BOARD 

February  28,  1941.— 041-104. 

RULES  AND  REGULATIONS 

QUESTION;  Do  Rules  41  A-1,  41  A-2,  and  41  I  adopted  by  the 
State  Plant  Board  February  7,  1941  comply  with  Chapters  12050  and 
12291,  Acts  of  1927.  and  Chapter  19062.  Acts  of  1939? 

To  Hon.  J.  T.  Diamond,  Secretary ,  State  Plant  Board: 

In  my  opinion  these  rules  are  In  accordance  with  Chapters  12050 
and  12291.  Acts  of  1927,  and  Chapter  19062,  Acts  of  1939,  under  which  the 
State  Plant  Board  Is  operating. 

In  the  application  of  Rule  41  I,  however,  I  recommend,  when  any 
bees  and  used  beekeeping  equipment  in  the  hands  of  the  possessor  are 
held,  that  they  be  held  only  when  there  are  reasonable  grounds  to  believe 
that  the  bees  or  equipment  are  Infected  with  a  contagious  or  infectious 
disease. 

STATE  LIVE  STOCK  SANITARY  BOARD 

August  8,  1941. --041 -438. 

ANTI-HOG  CHOLERA    SERUM— DE3»0 SIT   AND   DISBURSEMENT    OP 

PROCEEDS  OP  SALE 

QUESTION:  il)  The  State  Live  Stock  Sanitary  Board  is  now  dis- 
iributing  cost  price  antl-hog  cholera  serum  and  hog  cholera  virus  as 
directed  by  Chapter  20733.  Acts  of  1941.  May  the  proceeds  from  these 
sales  be  deposited  in  the  State  Treasury  under  authority  of  Section  3, 
Chapter  20367,  Acts  of  1941? 

(2 J  May  such  money  so  deposited  be  disbursed  by  State  Warrant 
for  the  purchase  and  distribution  of  additional  amoimts  of  antl-hog 
cholera  serum  and  hog  cholera  virus? 

To  Dr.  J.  V.  Knaifp,  State  Veterinarian: 

Section  24  of  Article  IV  of  the  Constitutlcm  of  Florida  provides: 

"Section  24.  The  Treasurer  shall  receive  and  keep  all  funds,  bonds, 
and  other  securities,  in  such  manner  as  may  be  prescribed  by  law,  and 
shall  disburse  no  funds,  nor  issue  bonds,  or  other  securities,  except  upon 
the  order  of  the  Comptroller,  countersigned  by  the  Governor,  In  such 
manner  as  shall  be  prescribed  by  law," 

Section  165,  Compiled  General  Laws,  1927,  provides: 

"165.  Moneys  paid  on  warrants. — The  Treasurer  shall  pay  all  war- 
rants on  the  treasury  drawn  by  the  Comptroller  and  countersigned  by 
the  Governor,  and  no  moneys  shall  be  paid  cmt  of  the  treasury  except 
on  such  warrant." 

(1)  It  is  my  opinion  that  proceeds  received  from  the  sales  of  the 
anti-hog  cholera  serum  and  hog  cholera  virus,  as  authorized  and  di- 
rected by  Chapter  20733.  Laws  of  Florida.  Acts  of  1941,  are  State  funds, 
which  yen  not  only  may,  but  which,  under  said  Section  24  of  Article  IV 
of  the  Constitution,  you  are  required  to  deposit  in  the  State  treasury. 

t2)  It  is  my  further  opinion  that  under  the  foregoing  Constitutional 
and  statutory  provisions,  said  funds  can  be  disbursed  only  by  the  State 
Treasurer  on  the  order  or  warrant  of  the  Comptroller,  countersigned  by 
the  Qovemor;  and  that  Chapters  20357  and  20733,  Acts  of  1941.  author- 
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ized  your  Board  to  use  the  proceeds  of  such  sales  for  the  purchase  and 
distribution  of  additional  amounts  of  antl-hog  cholera  serum  and  hos 
cholera  virus. 

BOARD  OF  FORESTRY 

February  4,  1942. — 042-75. 

FIRE  WARDENS— ARRESTS  WITHOUT  WARRANT 

QUESTION:  Have  State- wide  fire  wardens  appointed  by  the  Florida 
Forest  and  Park  Service  authority  to  arrest  without  warrant  and  take 
before  the  proper  authority  for  prosecutic?n  any  individual  who  is  caught 
in  the  direct  act  of  burning  the  woods  in  violation  of  the  forestry  laws? 

To  Florida  Forest  and  Park  Service: 

There  is  no  statute  conferring  authority  upon  employees  or  agents 
of  the  Florida  Board  of  Forestry  and  Parks  to  make  arrests  either  with 
or  without  warrant.  The  mere  fact  that  the  statutes  charge  the  fire 
warden  with  the  prosecution  of  the  forest  protective  laws  does  not  at 
itself  authorize  him  to  make  arrests  for  violations. 

Your  fire  warden,  upon  observing  a  violation  of  any  of  the  forestry 
laws  of  the  State  of  Florida,  should  immediately  ascertain  the  name  of 
the  person  violating  the  same  and  the  names  of  any  witnesses  or  persons 
who  also  (*served  the  violation,  and  forthwith  go  before  the  county  judge 
or  some  justice  of  the  peace  and  procure  a  warrant  of  arrest  for  the 
violator  and  deliver  the  same  to  the  sheriff  or  constable  together  with 
such  information  as  he  may  have  concerning  the  place  of  residence  or 
whereabouts  of  the  person  for  whom  the  warrant  is  Issued. 

BOARD  OF  FORESTRY 

December  28,  1942.— 042-579. 

MYAKKA  RIVER  SI'ATE  PARK— VENEREAL.  DETENTION  CAMP 

QUESTION:  (1)  What  is  the  legal  effect  of  the  provision  contained 
in  the  deed  of  conveyance  from  the  trustees  under  the  last  will  and 
testament  of  Bertha  Honor e  Palmer,  deceased,  dated  Octt*er  3,  1934, 
and  recorded  in  deed  book  129  at  page  156  of  the  public  records,  of  Sara- 
sota County,  Florida,  conveying  about  1900  acres  of  land  in  the  said 
Myakka  River  State  Park,  which  provides  that  the  lands  were  conveyed, 
"upon  the  express  condition  as  a  covenant  ruiming  with  the  land  that 
the  premises  conveyed  shall  be  used  only  as  a  state  park  and /or  game 
preserve  and  for  no  other  t^urposes  and  upon  ceasing  to  be  so  used  In 
whole  or  in  part  this  conveyance  becomes  and  remains  void  and  of  no 
effect  against  the  parties  of  the  first  part,  and  the  title  to  said  premises 
shall  thereupon,  revert  to  said  parties  of  the  first  part  with  the  right  to 
reenter  and  repossess  the  same  as  of  their  first  and  former  estate"? 

12)  Would  the  use  of  said  premises  cr  any  part  thereof  as  a  ve- 
nereal detention  CEimp  be  a  violation  of  the  above  quoted  provision  con- 
tained in  the  deed? 

To  Florida  Forest  and  Park  Service: 

(1)  Restrictions  on  the  use  of  lands  are  not  favored  at  law,  but 
where  the  intention  of  the  parties  is  clear  in  their  creation  and  are 
within  reasonable  bounds  and  not  against  public  policy,  they  will  be  up- 
held   (26   C.  J.  S.  508,    Section    162).     Although   the    conveyance    above 
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mentioned  was  not  signed  by  the  giante«s  it  is  binding  upon  them  and 
creates  an  enforceable  covenant,  the  acceptance  of  the  conveyance  ef- 
fected the  agreement  '14  Am.  Jur.  611,  Section  196i.  The  above  men- 
tioned lands  were  acquired  by  the  tinistees  by  donation  pursuant  to 
Chapter  16142,  Laws  of  Florida,  Acts  of  1933  (19  Minutes  of  Trustees. 
769-773),  which  act  does  not  prohibit  restrictions  such  as  were  contained 
in  the  deed  aforesaid.  The  donation  of  the  lands  to  the  state  or  some 
of  its  agencies  for  use  as  a  park  or  game  preserve  and  for  no  other  use 
does  not  seem  to  be  against  public  policy,  especially  where  the  same  was 
without  cost  to  the  state  or  to  its  agencies;  the  state  has  invested  no 
money  in  the  purchase  of  these  lands,  only  in  their  Improvement.  I  am. 
therefore,  of  the  opinion  that  the  restrictions  placed  upon  the  lands  by 
the  gi'antors  are  within  reasonable  bounds  and  not  against  public  policy 
and  must  be  complied  with.  A  breach  of  such  restrictions  would  either 
make  the  lands  subject  to  reentry  by  the  grantors  as  provided  in  the 
conveyance,  or  subject  the  Trustees  of  the  Internal  Improvement  Fund 
and  the  Florida  Board  of  Forestry  and  Parks  to  an  injunction  to  prohibit 
the  violation.  I  am  inclined  to  think  that  the  right  of  reentry  would 
exist ;  however,  X  do  not  think  it  necessary  that  that  point  be  decided  now. 

(2)  The  restrictions  in  the  conveyance  confine  the  use  of  the  lands 
to  state  parks  or  game  preserve  purposes.  The  use  of  the  land  as  a 
venereal  detention  camp  would  clearly  not  be  for  game  preserve  purposes 
and  would  not  seem  to  be  for  park  purposes  either.  No  such  use  of  the 
parks  seenvs  to  have  been  contemplated  by  any  of  the  statutes  of  this 
state  relating  to  parks.  The  general  definition  given  to  the  word  "park" 
seems  to  relate  to  premises  set  apart  for  pleasure,  exercise,  amusement, 
and  the  like  i Black's  Law  Dictionary,  3rd  Ed.  1325).  I  am,  therefore,  of 
the  opinion  that  the  use  of  the  premises  or  any  prart  thereof  as  a  venereal 
detention  camp  would  be  a  violation  of  the  restricted  use  of  the  premiss 
fixed  by  the  conveyance  abcTve  mentioned. 


BOARD  Of  FORESTRY 

October  27.  1942.— 042-500. 

STATE  AGENCY— LIABILJTY  FOB  PERSONS  INJURED  IN  STATE 

PARKS 

QUESTION;  Would  the  Florida  Board  of  Forestry  and  Paiks  be 
liable  in  the  event  a  person  was  injured  while  a  patron  in  one  of  our 
State  Parks? 

To  Florida  Forest  and  Park  Service: 

Suits  for  damages  cannct  be  maintained  against  the  Florida  Board 
of  Forestry  and  Parks  or  any  of  Its  agencies,  they  being  "state  agencies." 
The  state  and  Its  agenda  can  only  be  sued  when  authorized  by  statutes 
constitutionally  enacted;  there  is  no  statute  authorizing  suits  against  the 
Florida  Board  of  Forestry  and  Parks  or  any  of  its  agencies  or  against 
the  state  in  connection  with  said  board  and  its  agencies.  State  vs.  At- 
kinson. 136  Fla.  528,  188  So.  834.  text  838;  Kennard  vs.  State  Tuberculosis 
Board,  129  Fla.  619,  176  So.  872,  text  874-5.  This  seems  to  be  a  complete 
answer  to  the  question  propoimded.  This  opinion  does  not  cover  the 
question  of  the  personal  Uability  of  ofiBcers  or  agents  employed  by  the 
Florida  Board  of  Forestry  and  Parks  for  negligence  in  the  performance 
of  their  duties  in  connecticn  with  the  parks. 
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BOARD  OF  FORESTRY 

August  19,  1941.— 041-461. 

TOWER   SITES— AQUISITION 

QUESTION:  Under  Chapter  20900,  Acts  of  1941,  has  the  Florida 
Board  of  Poresti-y  and  Parks  the  authority  to  acquire  tower  sites,  which 
is  a  part  of  the  Board's  activity  in  providing  detection  service  exclusively 
for  forestry  works? 

To  Hon.  H.  J.  Malsberger,  State  Forester,  Florida  Forest  and  Park  Service: 

Section   1  of  Cliapter  20900  provides: 

"That  whenever  the  'Florida  Board  of  Forestry'  sJiall  find  it  neces- 
sary to  acquire  private  property  for  state  parks,  state  forests  or  rights 
of  way  for  state  park  or  state  forest  roads,  or  for  execising  any  of  the 
powers  and  duties  authorized  and  prescrifcied  by  law  to  be  exercised  and 
performed  by  the  "Florida  Board  of  Forestry,'  the  said  'Florida  Board  of 
Foi«stry'  is  hereby  empowered  and  authorized  to  exercise  the  right  of 
eminent  domain  and  to  proceed  to  condenm  said  property  in  the  same 
manner  as  provided  by  law  for  the  condemnation  of  private  property  by 
counties." 

m  my  opiiUon  the  Florida  Board  of  Forestry  and  Parfes  would  be 
empowered  to  acquire  tower  sites  under  this  Chapter. 

FORESTRY   DEVELOPMENT 

November  4,   1941.-041-632. 

COMMUNITY    FOREST    ACTS— ACQUISITION    OF    MURPHY    LANDS 

QUESTION:  Is  the  Town  of  Astatula,  Florida  authorized  to  acquire 
forestry  lands,  title  to  which  has  vested  in  the  State  by  virtue  of  the 
Murphy  Act,  for  certain  purposes? 

To  Hon.  H.  J.  Maisberger,  State  Forester: 

Chapter  20902,  Laws  of  Florida,  Acts  of  1941 — the  Community  Forest 
Act — is  an  Act  empowering  counties,  cities,  towns  or  school  districts  to 
acquii*e,  protect,  reforest,  manage  and  utilize  lands  for  forest  and  related 
purposes.     Said  Act  provides: 

"Section  4.  All  counties,  cities,  towns  or  school  districts,  through 
their  governing  boards,  are  hereby  empowered  to  establish,  from  land 
owned  by  such  county,  city,  town  or  school  district  in  fee  simple,  or  to 
acquire  by  purchase  or  gift,  lands  at  present  covered  with  forest  or  tree 
growth,  or  suitable  for  the  growth  of  trees,  and  to  administer  the  same 
under  the  direction  of  the  State  Forester,  of  the  State  of  Florida,  in  ac- 
cordance with  the  practice  and  principles  of  scientific  forestry,  for  the 
benefit  of  the  said  counties,  cities,  towns  or  school  districts.  .  .  ." 

"Section  5.  The  Department  of  Agriculture,  Division  of  Lands,  Comp- 
troller, the  Trustees  of  the  Internal  Improvement  F^md,  counties,  cities. 
towns  and  school  districts  or  any  other  public  agency  holding  fee  simple 
or  tax  certificate  lands  are  hereby  empowered  to,  and  may  upon  appli- 
cation to  them,  transfer  title  of  fee  simple  lands  not  in  other  public  use 
to  any  county,  city,  town  or  school  district  for  forest  purposes  as  de- 
scribed under  tfciis  Act,  provided  such  lands  are  approved  by  the  State 
Forester  for  this  purpose." 
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It  is  my  opinion  that  by  virtue  of  the  foregoing  statutes,  the  Town 
of  Astatula,  Florida,  is  authorized  to  acquire  lands  within  Its  corporate 
limits,  which  reverted  to  the  State  under  the  Murphy  Act,  for  forestry 
purposes. 

In  this  connection  I  would  recommend  that  the  Town  of  Astatula 
make  an  application  to  the  Trustees  of  the  Internal  Improvement  Fund, 
referring  to  the  aforementioned  Community  Forest  Act,  setting  forth 
by  detailed  description  the  lands  which  it  seeks  to  acquire  and  that  such 
application  be  accompanied  by  a  certificate  or  instrument  in  writing  by 
your  Department  approving  of  the  purposes  for  which  said  lands  are  to 
be  acquired;  and  inquiring  as  to  the  terms  and  conditions  upon  which 
the  Trustees  will  sell  and  make  conveyance  of  said  lands  to  the  Town 
of  Astatula,  Florida. 

FLOKnU  GETBUS  COMMISSION 

BAarch  32,  1941.— 041-161. 

POWERS 

QUESTIONS:  (1)  May  the  Florida  Citrus  Commission  contract 
for  manufacturing  and  the  payment  of  royalties  on  citrus  juice  extractors 

to  be  given  to  the  consuming  public  in  the  form  at  advertising  of  the 
Florida  citrus  fruit? 

C2)  May  the  Florida  Citrus  Commission  contract  for  the  manufac- 
turing and  selling  to  the  citrus  consuming  public  of  citrus  Juice  extrac- 
tors to  be  used  solely  for  advertising  the  Florida  citrus  fruit? 

(3)  Does  the  State  Comptroller  have  the  authority  to  disburse 
Florida  Citrus  Commission  funds  that  may  accrue  under  the  above  men- 
tioned contract? 

To  Hon,  J.  M.  Lee.  Com.ptroUer.  Attention  Hon.  Harry  J.  Chance, 
Assistant  Comptroller: 

The  Florida  Citrus  Commission  was  created  by  Chapter  16B&4.  Laws 
of  1935,  as  a  corporate  body  with  power  to  contract  and  be  contracted 
with. 

The  fundamental  purpose  of  Chapter  16654,  Laws  of  1936,  was  to 
promote  the  general  welfare  of  the  Florida  dtrus  Fruit  Industry,  it 
being  recognized  by  the  Legislature  that  the  citrus  fruit  crop  grown  In 
Florida  con^jrises  the  major  agricultural  crop  of  this  State  and  the  busi- 
ness of  disposing  of  such  crop  is  a  matter  of  public  interest. 

Among  the  speclflc  powers  and  duties  delegated  to  and  imposed  upon 
the  Commission  by  Chapter  16854,  Laws  of  1935,  are  the  following : 

(1)  To  act  as  the  general  supervisory  authority  over  the  admin- 
istration and  enforcement  of  this  Act  and  the  prcTvislons  thereof  and  to 
exercise  snch  other  powers  and  perform  such  other  duties  aa  may  Jx 
imposed  upon  it  by  other  laws  of  the  State  of  Florida. 

The  Legislature,  by  Chapter  16857.  Laws  of  1935,  and  by  Chapter 
17780.  Laws  of  1937,  in  an  effort  to  conserve  and  promote  the  prosperity 
and  welfare  of  the  Florida  Citrus  Industry  and  of  the  State  of  Florida,  by 
promoting  the  sale  of  grapefruit  produced  in  Florida,  authorized  the 
conducting  by  the  Florida  Citrus  Commission  of  a  publicity,  advertising 
and  sales  promotion  campaign  to  increase  consumption  of  such  grape- 
fruit. 

In  the  last  two  Acts  mentioned,  it  is  provided: 
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"That  the  Commission  shall  plan  and  conduct  a  campaign  for  com- 
modity advertising,  publicity  and  sales  promotion  to  increase  the  con- 
sumption of  grapefruit  and  may  contract  for  any  advertising,  publicity 
and  sales  promotion  service.  To  accomplish  such  purpose  the  Commis- 
sion shall  have  power  and  it  shall  be  the  duty  of  the  Commission  .  .  . 

"(j)  To  decide  upon  some  distinctive  and  suggestive  trade  mark 
and  to  promote  its  use  in  alt  u>ays  to  advertise  Florida  citrus  fruits." 

This  Act  further  provides  that  the  powers  and  duties  of  the  Com- 
mission shall  include  the  following: 

(1)  To  make  in  the  name  of  the  Commission  such  advertising  con- 
tracts and  other  agreements  as  man  be  iiecessary. 

(2)  To  purchase  or  authorize  the  purchase  of  all  office  equipment 
and  supplies  and  to  incur  all  other  reasonable  and  necessary  expenses  and 
obliffatioTis  in  connection  with  and  required  for  the  proper  carrying  out 
of  the  provisions  of  this  Act, 

These  particular  acts  likewise  authorize  the  levying  and  collection  of 
taxes,  payment  o(  which  is  to  be  evidenced  by  stamps  known  and  desig- 
nated as   "Grapefruit  Advertising  Stamps." 

All  taxes  levied  and  collected  under  said  Acts  are  paid  into  the  State 
Treasitry  and  kept  in  a  special  fund  known  as  the  "Grapefruit  Advertising 
Fund"  and  all  moneys  coming  into  said  fund  are  by  the  Act  appropriated 
and  made  available  for  defraying  the  expenses  of  the  administration  and 
enforcement  of  said  Act.  All  money  levied  and  collected  under  the  Act, 
over  and  above  the  necessary  administrative  expenses,  is  to  be  spent  ex- 
clusively for  the  advertising  of  grapefruit,  except  that  in  cases  where 
grapefruit  is  advertised  jointly  with  tangerines,  oranges  or  both  such 
tangerines  and  oranges,  the  Grapefruit  Advertising  Fund  shall  only  bear 
its  pro-rata  share  of  such  joint  advertising. 

Chapter  16856,  Laws  of  1935,  and  Chapter  17781,  Laws  of  1937,  contain 
similar  provisions  with  reference  to  oranges  as  the  above  mentioned  Acts 
contain  with  reference  to  grapefruit. 

Chapter  16858,  Laws  of  1937,  and  Chapter  17782,  Laws  of  1937,  are 
likewise  similar  Acts  relatmg  to  tangerines. 

In  construing  the  foregoing  Acts  with  reference  to  the  legality  of 
the  taxes  levied  thereunder,  the  Supreme  Court  of  Florida  in  the  case 
of  C.  V.  Floyd  Fruit  Company  vs.  Florida  Citrus  Commission,  175  So, 
348.  said: 

'"nie  Act  here  involved  is  one  of  a  series  oi  legislative  Acts  passed 
for  the  benefit  of  the  citrus  fruit  industry  of  Florida,  being  Chapters 
16854  to  16862,  both  inclusive,  of  the  session  of  1935.  The  Acts  were 
designed  to  regulate  the  marketmg  of  citrus  fruits.  A  Citrus  Commission 
was  created  and  provisions  were  made  for  the  inspection,  grading  and 
processing  of  citrus  fruit  to  the  end  that  the  marketing  of  immature 
or  unfit  fruit  may  be  prevented,  and  provision  was  also  made  for  ad- 
vertising Florida  citrus  fruit,  that  the  buying  public  might  be  informed 
of  the  superior  quality  of  citrus  fruits  being  marketed  from  Florida,  that 
the  demand  therefor  might  be  increased  thereby." 

In  the  same  case,  the  Court  went  on  to  say: 

"It  cannot  be  reasonably  contended  that  the  protection  and  pro- 
m,otion  of  the  citrus  industry  in  Florida  is  not  a  matter  of  public  con- 
cern or  that  the  Legislature  may  not  determine  within  reascmable  boiinds 
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what  is  necessary  for  the  promotion  of  that  industry.  We  are  com- 
mitted to  the  theory  that  advertising  is  a  proper  method  for  promoting 
the  public  welfare  and  that,  therefore,  the  tax  levied  to  provide  funds 
for  advertising  serves  a  public  end, 

"The  purpose  of  the  levying  of  the  tax  and  the  purpose  for  which 
the  tax  is  appropriated  are  legitimate." 

In  the  case  of  McCuUoch  vs.  Maryland,  4  Wheat.  316,  421,  4  L.  Ed. 
579,   609,  the  United  States  Supreme   Court  said: 

"Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Con- 
stitution, and  aU  means  which  are  appropriate,  which  are  plainly  adapted 
to  that  end,  which  are  not  prohibited,  but  consist  with  the  letter  and 

spirit  (7f  the  Constitution,  are  constitutional." 

And  so  It  is  that  the  Legislature  has,  by  enactment  of  the  various 
statutes  aforesaid,  vested  broad  and  discretionary  powers  in  the  Florida 
Citrus  Commission  to  the  end  that  the  Commission  may  carry  on  and 
conduct  a  publicity,  advertising  and  sales  promotion  campaign  to  in- 
crease the  consumption  of  Florida  citrus  fruit. 

All  of  the  foregoing  legislative  enactments  contain  the  express  pro- 
vision that  they  shall  be  liberally  construed. 

In  this  highly  competitive  era  it  has  become  a  common  practice, 
under  modem  advertising  systems  and  methods,  wherever  possible  and 
practicable,  to  supplement  descriptive  advertising  by  the  gift,  or  sale  at 
cost  or  below  cost,  of  samples  of  the  particular  commodity  sought  to  be 
introduced  to  the  consumer,  or  some  useful  trinket  or  gadget  to  be  used 
in  some  way  in  conr\pctlon  with  such  commodity.  This  modem  tendency 
is  commonly  accepted  as  a  desirable  and  efifectlve  means  of  introducing 
a  commodity  to  the  consuming  public. 

If  the  Florida  Citrus  Commission.  In  the  exercise  of  Its  broad,  dis- 
cretionary powers,  in  determining  upon  a  plan  for  commodity  advertising, 
publicity  and  sales  promotion,  has  found  that  the  distribution  of  a  more 
practical  juice  extractor  far  home  use  by  individual  consumers  is  essen- 
tial to  the  Commission's  broad  program  of  sales  promotion  to  increase 
consumption  of  Florida  citrus  fruits,  it  is  my  opinion  that  such  a  finding 
is  within  the  power  cOTif erred  upon  said  Commission. 

It  is  the  duty  of  the  Commission  and  within  its  power  to  decide 
upon  a  distinctive  and  suggestive  trade  mark  and  to  piomote  its  use  in 
all  ways  to  advertise  Florida  citrus  fruits;  and  to  make  in  the  name  of 
the  Commission  such  advertising  contracts  and  other  agreements  as  may 
be  necessary  to  carry  out  the  purposes  of  the  Acts. 

The  proposed  contract  between  the  Commission  and  Moscrip  pro- 
vides a  medium  through  which  the  Commission  proposes  to  promote  the 
use  of  a  trade  mark  to  advertise  Florida  citrus  fruit.  The  ccmtract  Is 
to  be  made  in  the  nam,e  of  the  Commission  and  is  necessary  for  the 
carrying  out  of  the  plan  adopted  by  the  Commission  In  the  exercise  of 
its  discretionary  powers. 

It  was  the  clear  Intent  of  the  Legislature  that  the  Florida  Citrus 
Commission  should  plan  and  conduct  a  campaign  for  commodity  adver- 
tising, publicity  and  sales  promotion  to  Increase  the  consumption  of 
Florida  citrus  fruits.  The  particular  plan  or  plans  to  be  adopted  and 
conducted  is  left  in  the  discretion  of  the  Commission.  If  then,  the  Com- 
mission, after  Investigation,  study  and  deliberation,  has  found  and  de- 
termined that  the  distribution  of  the  Moscrip  juice  extractor  is  essential 
to  its  adopted  plan  to  increase  consumption  of  Florida  citrus  fruits,  then 
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I  am  of  the  opinion  ttiat  the  expenses  to  be  incurred  by  it  under  the 
proposed  contract  would  constitute  reasonable  and  necessary  expenses 
and  obligations  in  connection  with  and  required  for  the  proper  carrying 
out  of  the  provisions  of  the  citrus  advertising  Acts  above  mentioned. 

The  proposed  contract  gives  to  the  Commission,  as  between  it  and 
Moscrtp,  the  right  to  manufacture  the  particular  extractor,  nevertheless 
the  contract  is  one  conferring  upon  the  Commission  merely  the  exclu- 
sive right  to  control  the  manufacture,  sale  and  distribution  of  the  ex- 
tractor and  does  not  require  its  manufacture  by  the  Commission. 

It  is  my  opinion  that  the  Commission  is  not  vested  with  the  power 
necessary  to  enable  it  to  invest  citrus  advertising  funds  in  a  plant  or 
factory  for  manufacturing  purposes,  even  though  such  plant  or  factory 
be  used  in  manufacturing  some  product  which  will  be  used  exclusively 
for  advertising  purposes.  I  am  of  the  opinion,  however,  that  the  Com- 
mission is  authorized  to  contract  for  the  manufacture  of  such  a  product 
and  to  pay  not  only  the  royalties  mentioned  in  the  Moscrip  contract  but 
lilcewlse  to  pay  for  the  reasonable  cost  oi  the  manufacture  of  the  ex- 
tractor. 

In  my  opimon  the  Commission  is  authorized  thus  to  procure  the 
manufacture  of  the  extractor  in  question  and  give  it  to  the  consuming 
public  as  a  feature  of  its  publicity,  advertising  and  sales  promotion  cam- 
paign. However,  with  reference  to  the  sale  of  the  proposed  extractor  to 
the  consuming  public,  I  am  of  the  opinion  that  the  legality  of  such  sales 
would  be  determined  by  the  sales  price  of  the  extractor.  It  is  my  opinion 
that  the  various  Acts  do  not  grant  to  the  Commission  the  power  to  en- 
gage in  any  business  for  the  purpose  of  making  money.  If,  therefore, 
the  sales  price  of  the  proposed  extractor  is  such  that  a  profit  necessarily 
flows  to  the  Commission  out  of  the  manufacture,  sale  and  distribution  of 
such  extractor,  the  proposition  would  then  partake  more  of  a  commer- 
cial, money  making  scheme  than  an  advertising  program,  as  authorized 
by  the  Acts. 

With  reference  to  your  authority  to  disburse  Florida  Citrus  Commis- 
sion funds  for  expenses  that  may  accrue  under  the  proposed  contract, 
it  is  my  opinion  that  such  disbursements  should  be  limited  to  the  "Grape- 
fruit Advertismg  Fund,"  "Orange  Advertising  Fund"  and  "Tangerine 
Advertising  Fimd"  on  a  pro-rata  basis,  as  prescribed  in  the  various  Acts 
creating  those  funds.  I  am  further  of  the  opinion  that  you  iiave  author- 
ity to  disbm-se  moneys  from  those  funds  for  expenses  that  may  accrue 
under  the  proposed  contract,  subject  to  the  limitations  hereinbefore 
pointed  out,  when  vouchers  therefor  are  exliibited  and  approved  by  the 
Commlasion. 


CHAPTER  XXVIII 

INSURANCE 

GENERAL  PROVISIONS 

January  17,  1941. — 041-6. 

COMPENSATION    BATING  BUREAU— CHABOiS—DUTIE8   OP 

INSURANCE  COMMISSIONER 

QUESTION:  EWes  the  State  Treasurer  as  Insurance  Commissioner 
have  any  duties  to  perform  In  connection  with  charges  by  the  Florida 
Compensation  Rating  Bureau  to  an  insurance  company  which  is  a  sub- 
scriber to  such  service? 

To  Hon.  J.  Edwin  Larson,  iTisuraTtce  Commissioner: 

Aprparently,  the  National  Council  on  Compensation  Insurance  is 
making  certain  charges  for  rating  data  that  are  furnished  to  certain 
insurance  carriers.     Mr.  Owenby  says  in  his  letter  to  you: 

"I  am  of  the  opinion  that  section  thirty-eight  of  Chapter  17«1.  Acta 
of  1935  does  not  permit  any  such  charges." 

I  have  examined  Section  thirty-eight  of  this  Act  and  the  only  ref- 
erence that  I  see  with  regard  to  a  rating  bureau  is  the  foUowing  portion 
of  parE^raph  three  of  said  Act: 

"Provided,  however,  that  any  such  insurer  which  is  a  member  of  a 
non-partisan  rating  bureau  making  rates  for  Workmen's  Compensation 
Insurance  in  this  State  which  admits  to  membership  amy  insurer  applying 
therefor  and  in  which  stock  carriers  and  non-stock  carriers  have  equal 
representation  may,  upon  written  notice  to  the  Department,  adopt  the 
rates  and  rating  plans  of  such  bureau  but  shall  not  put  into  effect  such 
rates  and  rating  plans  until  the  same  shall  have  been  aprproved  by  the 
Insurance  Commissioner  as  meeting  the  requirements  of  this  Act." 

Of  course,  said  provision  relates  to  the  rates  charged  by  an  insur- 
ance company  as  a  premium  upon  a  policy  of  insurance  and  has  noth- 
ing whatsoever  to  do  with  the  charge  that  the  rating  bureau  makes  for 
the  service  in  compiling  data  for  such  purposes.  I  therefore  do  not  find 
where  you  have  any  duty  whatsoever  to  perform  in  the  matter  of  the 
charge  by  the  rating  bureau  to  the  insurance  company  which  is  a  sub- 
scriber to  such  services, 

GENERAL  PROVISIONS 

March  7,  1942.— 042-117. 

FEDERAL  SAVINGS  AND  LOAN  ASSOCIATIONS— DEPOSIT  OP 
INVESTMENT  CERTIFICATES 

QUESTION:  May  investment  share  account  certificates  of  Federal 
Savings  and  Loan  Associations  chartered  under  the  laws  of  the  Cnlt^ 
States  and  doing  business  in  the  State  of  Florida,  be  accepted  for  deposit 
by  the  Insurance  Commissioner  under  statutes  requiring  certain  securi- 
ties to  be  deposited  with  the  Insurance  Commissioner  by  insurance  com- 
panies, associations  and  societies,  particularly  Section  6,  Chapter  19513. 
Acts  Of  1939? 
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To  Hon.  J.  Edwin  Larson,  Insurance  CormnissUmer : 

Chapter  17907,  Laws  of  Florida,  Acts  of  1937,  authorizes  all  life  in- 
surance companies,  assessment  life  associations,  fraternal  benefit  socie- 
ties, fraternal  benefit  associations,  sick  and  funeral  benefit  associations, 
fire  insurance  companies,  corporations  or  associations,  surety  companies, 
casualty  companies,  accident  insurance  companies,  and  all  other  insur- 
ance companies,  corporations  or  associations  organized  under  the  laws 
of  the  State  of  Florida,  to  invest  funds  of  such  organization  in  invest- 
ment share  accounts  of  any  Federal  Savings  and  Loan  Association  chart- 
ered under  the  laws  of  the  United  States  of  America  and  doing  business 
In  the  State  of  Florida,  This  chapter  ha^  the  effect  of  making  such 
investment  accounts  legal  investments  for  such  organization,  taut  it  does 
not  prcTvide  that  such  investment  share  accounts  may  be  used  for  deposit 
as  qualified  security  or  as  qualified  deposits  under  the  various  statutes. 

The  Legislature,  in  Chapter  17130.  Acts  of  1935,  made  it  lawful  for 
banks,  trust  companies,  insurance  companies,  etc.,  to  invest  then- 
funds  in  notes  or  bonds  secured  by  mortgage  or  trust  deed  insured  by 
Federal  Housing  Administrator.  However,  this  Act  cantsins  the  fur- 
ther provision  that: 

"Such  notes,  bonds,  debentures  and  securities  herein  made  eligible 
for  investment  may  be  used  as  qualified  security  or  as  a  qualified  deposit 
or  investment  where  any  kind  of  bonds  or  other  securities  are  required 
or  may  by  law  be  deposited  or  accepted  as  security;"  whereas,  the  1937 
Act.  supra,  with  reference  to  Federal  Savings  and  Loan  Association  in- 
vestment share  accounts,  contains  no  such  provision. 

With  reference  to  fire  insurance  companies.  Section  6242  Compiled 
General  Laws,  requires  that  every  flre  insurance  company 

"...  shall  deposit  with  the  State  Treasurer  of  this  State  bonds  of 
the  United  States,  bonds  of  any  of  the  States  of  the  United  States,  bonds 
of  the  District  of  Columbia,  or  bonds  of  the  cities  or  counties  of  this 
State,  or  cash,  to  the  amount  of  twenty  thousand  dollars,  or  in  lieu 
thereof  the  said  company  shall  have  the  right  to  file  with  the  State  Treas- 
urer a  surety  bond  in  the  amount  of  twenty  thousand  dollars  of  a  surety 
company  authorized  to  do  business  in  the  State  of  Florida,  said  bond 
and  company  to  be  approved  of  by  the  State  Treasurer  ..." 

With  reference  to  surety  companies.  Section  6302.  Compiled  General 
Laws,  provides  that  such  companies 

"...  shall  be  required  to  deposit  with  the  Treasurer  of  this  State 
bonds  of  the  United  States,  or  bonds  of  any  State  of  the  United  States, 
and  which  amount  according  to  their  market  value,  to  seventy-five  thou- 
sand dollars  which  bends  shall  be  receipted  for  by  the  State  Treasurer 
and  held  or  deposited  by  him." 

Section  6.  Chapter  19513,  Acts  of  1939,  requires  that  limited  surety 
companies 

".  .  .  shall  be  required  to  deposit  with  the  Treasurer  of  this  State. 
bonds  or  certificates  of  indebtedness  of  the  United  States  or  bonds,  time 
warrants,  revenue  certificates  or  certificates  of  indebtedness  of  any  state, 
county,  district  or  municipality  in  the  United  States  or  of  any  political 
subdivision  or  district  of  any  state,  having  a  market  value  of  Five  Thou- 
sand ($5,000.00)  DoUars," 

Section  5,  Chapter  20410,  Acts  of  1941  provides  that  all  benevolent 
mutual  benefit  associations  or  societies   on   the   assessment   plan 
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".  .  .  shall  deposit  with  the  State  Treasurer  In  cash.  United  States 
bonds,  or  bonds  of  any  county,  or  any  munlciimlity  of  the  State,  to  be 
approved  by  the  State  Treasurer,  in  the  sum  of  Twenty  Five  Thousand 
Dollars,  market  value  ..." 

Section  6393,  Compiled  General  Laws,  relating  to  fraternal  benefit 
societies,  requires  that  such  societies  in  their  process  of  incorporation 
shall  deposit  with  the  State  Treasurer 

",  ,  .  bonds  of  the  United  States,  bonds  of  any  State,  county  or  mu- 
nicipality of  this  State,  to  the  amcTunt  of  Sve  thousand  dollars,  or  a 
surety  bond  in  a  surety  company  authorized  to  do  business  in  this 
State  .  .  ." 

Section  6265,  with  reference  to  sick  and  fimeral  benefit  insurance, 
requires  that  Individuals  or  organizations  writing  such  insurance 

"...  shall  fully  satisfy  the  said  State  Treasurer,  that  such  individ- 
ual, company,  corporation  or  association  is  possessed  of  in  cash  or  has 
actually  invested  at  least  ten  thousand  dollars  in  mortgages  or  unincum- 
bered improved  real  estate  in  the  State  of  Florida  worth  double  the 
amcunt  loaned  thereon,  inclusive  of  buildings  thereon,  or  in  United 
States,  state,  county  or  municipal  bonds  at  their  market  value,  or  five 
thousand  dollars  invested  as  above  provided  and  Sve  thousand  dollars 
or  more  invested  in  improved  real  estate  used  and  occupied  by  such  com- 
pany, corporation,  or   association   in   connection   with  its   business  .  .  ." 

In  my  opinion,  none  of  the  foregoing  provisions  are  sufficiently  broad 
to  include  Federal  Savings  and  Loan  Association  investment  share  ac- 
counts  as  permissible  securities  for  deposit  under  the  respective  pro- 
visions thereof. 

The  foregoing  are  the  only  statutes  applying  to  deposits  with  your 
department  that  I  have  considered  in  this  connection,  and  this  opinion 
is  therefore  limited  to  the  deposits  mentioned  in  the  cited  statutes. 

GENERAL  FBOVISIONS 

June  9,   1941.— 041-320. 

INSURANCE  BUSINESS— FUNERAL.  HOME— DEFINITION 

QUESTION:  Where  a  firm  purports  to  open  a  funeral  home  and 
to  incorporate  on  the  basis  of  issuance  of  stock  of  $100.00  par  value  trans- 
ferable and  redeemable  at  $125.00,  such  stock  to  represent  a  credit  to  l>e 
applied  on  account  of  funeral  expenses  incurred  upon  the  death  of  the 
owner  and  holder  of  such  stock  or  any  transferees,  would  this  Arm  be 
doing  an  insurance  business? 

To  Hon.  J.  Edioin  Larson,  Insurance  CoTiimissioner: 

The  authorities  are  not  in  accord  on  the  question  as  to  what  con- 
stitutes the  doing  of  an  insurance  business,  but  in  my  opinion  the  weight 
of  authority  is  that  such  a  plan  of  operation  as  disclosed  by  the  corre- 
spondence would  constitute  the  doing  of  an  insurance  business. 

GENERAL  PROVISIONS 

June  9,  1941.— 041-319. 

INSURANCE  BUSINESS— MOTOR  CLDBS— DEFINITION 

QUESTION:  Is  a  motor  club  doing  an  insurance  business  when  a 
member  thereof  is  entitled  to:  $50  reward  for  recovery  of  stolen  car  and 
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capture  and  conviction  of  thief;  $100  police  bond  card  plus  Western 
Union  collect  message  and  identification  card,  and  legal  advice,  ccTunsel 
and  aid  through  attorney? 

To  Hon.  J.  Edwin  Larson,  Iiisurance  CommissiotieT  : 

The  authorities  are  not  in  accord  on  the  question  of  "What  consti- 
tutes doing  an  insurance  business,  or  what  constitutes  an  insurance  con- 
tract," but  in  my  opinion  the  weight  of  authority  is  that  the  foregoing 
service  by  the  motor  club  constitutes  the  doing  of  an  insurance  business. 

GENERAL  PROVISIONS 

October  25,  1941.— 041-617. 

INSURANCE   BUSINESS— ORANGE    STATE   BOND    AND  MORTGAGE 
COMPANY— DEFINmON 

QUESTION:  The  Oi-ange  State  Bond  and  Mortgage  Company  pur- 
chases "car-t  toe -payment  contracts"  from  the  Ford  dealer,  Sunrise 
Motor  Company,  and  the  Chevrolet  dealer,  Padrick  Chevrolet  Company, 
both  located  in  Ft.  Rerce.  Such  purchases  are  confined  solely  to  these 
two  car  dealing  companies.  When  the  dealer  sells  a  car  on  time  pay- 
ment assurance  is  given  the  purchaser  that  in  event  of  loss  through  flre, 
theft  or  collision,  the  car  will  be  replaced  or  repaired  at  no  expense  to 
ttie  purchaser.  The  Orange  State  Bond  and  Mortgage  Company  in  pur- 
chasing these  contracts  from  the  dealer  agrees  to  indemnify  the  dealer 
if  the  purchaser  of  the  car  suffers  loss  through  fire,  theft  or  collision. 
The  contracts  are  sold  to  the  Orange  State  Bcnad  and  Mortgage  Company 
at  such  a  discount  as  to  justify  this  agreement  of  indemnification.  Is 
the  Orange  State  Bond  and  Mortgage  Company  engaged  in  insurance 
business? 

To  Hon.  J.  Edwin  Larsoji,  Insurance  Commissioner: 

The  Orange  State  Bond  and  Mortgage  Company  is  engaging  in  the 
insurance  business.  My  reasons  for  so  ruling  are  because  of  what  has 
been  said  by  the  following  authorities:  (These  quotatfons  are  annota- 
tions from  A.  L.  R.  as  shown.) 

"To  constitute  insurance,  a  promise  to  compensate  another  for  loss 
from  a  specified  cause  need  not  be  one  for  the  -payment  of  money,  but 
may  be  to  give  its  equivalent  or  render  some  act  of  value  to  the  insured." 

State  of  Ohio  ex  rel.  Herbert  S.  Duflfy.  Attorney  General,  vs.  Western 
Auto  Supply  Company;  16  N.  E.  2d  256;  (119  A.  L.  R.  1236),  (Italics 
supplied.) 

"An  undertaldng  on  the  part  of  one  selling  merchandise  on  the  in- 
stallment plan,  to  cancel  the  debt  in  case  a  buyer  dies  before  its  satis- 
faction, has  been  held  to  constitute  insurance  within  the  meaning  of  a 
statute  prohibitmg  the  making  of  insurance  contracts  except  by  a  com- 
pany and  in  the  manner  authorized  by  law.  And  in  several  cases  loan 
contracts  which  were  to  be  cancelled  in  case  of  death  have  been  held 
to  be  in  the  nature  of  insurance."    t63  A.  L.  R.  72 6 J 

"Where  a  manufacturer  of  watches  issued  with  each  watch  sold  a 
certificate  in  which  It  agreed  to  replace  such  watch  with  a  new  watch  of 
like  quality  provided  the  first  should  be  lost  within  a  year  of  purchase. 
in  the  United  States  cr  Canada,  through  burglary  or  robbery,  no  addi- 
tional price  being  charged  for  this  service,  the  manufacturer  paying 
from  its  own  funds  the  premium  on  a  burglary  and  theft  policy  issued 
by  a  weUlmown  insurance  company,  it  was  held  in  Ollendorff  Watch  Co 
vs.  Pink  (1938)   279  N.  Y.  32,  17  N.  E.  2d  676,  that  the  watch  company 
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was  engaging  In  the  insurance  business  in  contravention  of  the  insur- 
ance law,  the  court  saying  that  the  agreement  in  question  went  fiulher 
than  a  guaranty  or  warranty,  since  the  latter  would  relate  in  some  way 
to  the  nature  and  efficiency  of  the  product  sold,  and  the  former  'relates 
directly  to  the  substance  and  purpose  of  the  transaction.' 

"And  in  State  ex  rel.  Duffy  vs.  Western  Auto  Supply  Co.  iQhio)  f re- 
ported herewith)  ante,  1236,  it  was  held  that  a  contract  whereby  the 
seller  of  pneumatic  tires  agreed  that,  in  the  event  of  damage  to  a  tire 
sold,  it  would  replace  it  upon  payment  of  a  portion  of  the  purchase  price 
of  the  new  tire  based  upon  the  number  of  months  of  use  the  purchaser 
had  enjoyed  from  the  original  tire,  such  agreement  not  being  restricted 
to  damage  from  defective  material  or  workmanship,  but  including  loss 
from  defective  brakes,  blowouts,  underlnflation.  and  other  causes  unre- 
lated to  the  quality  or  workmanship  of  the  goods  sold,  was  a  contract  of 
insurance.  As  will  be  observed,  the  reasoning  of  the  Ohio  court  was 
very  similar  to  that  of  the  New  York  court  in  the  Pink  Case  (N,  Y,t 
supra."      (119   A.  L.  R.   1246.) 

"And  in  Arlington  Cemetery  Co.  vs.  Baldrldge  1 1929)  19  Del.  Co. 
Rep.  (Fa.)  625,  it  was  held  that  a  contract  for  the  sale  of  cemetery  lots. 
which  provides  that  on  the  death  of  the  purchaser  the  balance  of  the 
instalments  shall  be  cancelled  and  the  deed  to  the  lot  delivered,  is  a 
contract  of  insurance,  requiring  its  issuer  to  comply  with  the  statutory 
regulations  as  to  insurance  companies. 

"A  contract  for  the  sale  of  land,  which  provided  that  the  vendor,  in 
the  event  of  the  vendee's  death  before  the  purchase  price  was  fully  paid, 
should  convey  the  property  free  and  clear  to  the  vendee's  estate,  was  held 
in  Bama  vs.  Clifford  Country  Estates  (1932)  143  Misc.,  813,  258  N,  Y,  S. 
671.  to  be  a  contract  of  insurance  under  the  statute  requiring  insurance 
companies  to  obtain  a  certificate  from  the  superintendent  of  insurance," 
(100  A.  L.  R.  1455.) 

I  am  not  unmindful  of  the  fact  that  there  is  a  spilt  of  authorities 
en  the  question  of  what  constitutes  doing  an  insurance  business,  but  I 
believe  the  weight  of  authority  follows  the  line  of  decisions  as  set  forth 
as  the  basis  tor  my  truling. 

GENERAL  PROVISIONS 

March    18.    1941.— 041-178. 

INSURANCE  COMMISSIONER — CERTIFICATE  OF  AUTHORITY— 

ISSUANCE 

QUESTION:  Where  an  unincorporated  insurance  firm,  not  of  this 
state,  has  applied  to  the  Insurance  Commissioner  lor  renewal  of  its  cer- 
tificate of  authority  to  transact  business  and  its  financial  statement 
shows  assets  comprised  of  United  States  Bonds,  Treasury  certificates, 
state,  county  and  municipal  bonds  and  mortgages  on  Improved  real  estate 
totaling  $116,861.78,  of  which  $31,540.00  is  deposited  with  insurance  de- 
partments of  other  states  for  the  protection  of  policy  holders  of  such 
states,  has  the  insurance  commissioner 

(1)  A  right  to  exclude  those  special  deposits  in  other  states  in 
arriving  at  the  minimum  amount  of  assets  specified  in  Section  6199 
COX.? 

(2)  If  such  special  deposits  aggregating  $31,540.00  are  not  so  e%- 
ciuded  would  the  insurance  firm  possess  the  necessary  amotmt  of  such 
assets  and  investments  as  to  entitle  them  to  a  certificate  of  authority  in 
this  State? 
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To  Htm.  J.  Edwin  Larson,  Jjisurance  Cmnmissioner : 

I  call  your  attention  to  Section  6199,  C.GJj.: 

"...  Any  association,  firm  or  individual  of  this  state,  shall  he  en- 
titled to  such  certificate  of  authority  by  furnishing  evidence  to  the  satis- 
faction of  the  said  State  Treasui-er  that  such  .  .  .  association,  firm  or 
individual  is  possessed  of,  and  has  actually  invested  at  least  $100,000.00 
in  bonds  of  the  United  States,  or  any  state,  or  any  county  or  municipality 
in  the  United  States,  or  mortgages  or  deeds  of  trust  on  Improved  real 
estate,  worth  not  less  than  50  per  cent  more  than  the  amcfunt  loaned 
thereon,  at  their  market  value  .  .  ." 

I  also  call  your  attention  to  the  following  definitions  of  the  term 
"possessed  of": 

"Possession  is  that  condition  erf  fact  under  which  one  can  exercise 
his  power  over  a  corporeal  thing  to  the  exclusion  of  all  others."  (Nice  vs. 
Prayser,  24  P.  460,  463.  j 

"Possession  has  been  defined  as  'having,  holding  or  detention  of 
property  in  one's  own  power  or  command;  ownership,  whether  rightful 
or  wrongful';  and  'actual  possession'  as  simply  having  property  in  im- 
mediate control  or  power  of  party."  (Field  Furniture  Co,  vs.  Commu- 
nity lasax  Co..  79  S.  W.  2d  211,  215,  257  Ky.  825.) 

"The  word  'possession'  means  prrima  facie  actual  possession."  <Bragg 
vs.  Wiseman.  47  S.  E.  90,  55  W.  Va.  330.) 

"  'Possession'  means  simply  the  owning  or  having  a  thing  in  one's 
power  and  implies  present  right  to  deal  with  property  at  pleasure,  and 
exclude  other  persons  from  meddling  witti  it."  (State  vs.  I>an&eT,  144 
S.E.  295,  296,  105  W.  Va.  495.) 

(The  above  definitions  and  citations  taken  from  Words  and  Phrases, 
Perm.  Ed.  Vol.  33,  pp.  71,  etc.) 

In  my  opinion  the  intent  of  the  legislature  in  the  enactment  of 
Section  6199,  supra,  was  that  there  would  be  a  minimum  of  $100,000.00 
in  free  assets.  By  free  assets  I  mean,  assets  subject  to  the  claims  of 
policy-holders  in  general.  Assets  that  are  deposited  with  insurance  de- 
partments of  other  states,  "earmarked",  so  to  speak,  for  the  protection 
of  the  policy-holders  of  such  states,  are  not  in  the  possession  of  the  in- 
surance firm  within  the  contemplation  of  said  statute.  My  answer, 
therefore,  to  your  first  question  is  "yes." 

The  provision  in  Section  6199,  supra,  requiring  citizens  of  other 
states  to  have  invested  and  to  i)e  possessed  of  securities  of  a  certain  class 
in  the  total  sum  of  $250,000.00,  while  citizens  of  this  State  need  only 
have  invested  and  be  possessed  of  like  securities  in  the  total  sum  of 
$100,000.00  is  a  discrimination  between  citizens  of  this  State  and  other 
states,  contrary  to  the  provision  of  the  Constitution  of  the  United  States, 
and,  therefore,  such  regulrement  is  void,  (State  vs.  Insurance  Coram. 
37  Fla.  564;  20  So.  772.)  The  above  principal  of  law  is  applicable  when 
the  insurance  firm,  not  of  this  State,  is  unincorporated.  If  the  Insur- 
ance firm  is  a  foreign  corporation  then  the  above  principal  of  law  may 
not  be  applicable.  My  answer,  therefore,  to  your  seccmd  question  Is 
"yes." 

GENERAL  PROVISIONS 

October  24,  1941.— 041-616. 

INSDRANCE  COMMISSIONER — DISPOSITION  OF  PROCESS 

QUE^nON;  Is  the  Insurance  Commissioner  authorized  to  forward 
copy  of  process  served  upon  him  under  Section  6198,  C.Gli.  to  the  resi- 
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dent  agent  or  other  person  designated  by  the  Insurance  Company,  in- 
stead of  to  the  Home  Office  of  the  Insurance  Company? 

If  so  authorized,  is  it  necessary  for  the  Company  to  execute  an 
agreem,ent  designating  the  person  to  whom  copy  of  process  should  be 

fons-arded? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

There  is  nothing  to  prohibit  you  from  forwarding  the  copy  of  process 
to  the  resident  agent  or  to  any  other  person,  firm  or  corporation  pro- 
v'ided  you  have  been  directed  to  do  so  in  writing  by  the  defendant.  The 
statute.  Section  6198,  C.G.L.,  is  silent  as  to  what  disposition  you  are  to 
make  of  the  process  after  it  Is  served  upon  you,  but  because  of  your 
established  practice  of  forwarding  it  to  the  home  ofiBce  of  the  defendant 
I  suggest  you  continue  such  practice  absent  directions  in  writing  to  the 
contrary  from  the  defendant.  There  is  no  necessity  for  any  agreement 
to  be  executed. 

GENERAL  PROVISIONS 

July  29,    1941.— 041-343. 

INSURANCE  COMMISSIONER— SERVICE  OP  PROCESS 

QUESTION:  Summons  ad  respondendum  was  issued  by  the  Clerk 
of  the  Circuit  Court  for  Palm  Beach  County  directed  to  Afro-American 
Insurance  Company,  Is  the  State  Insurance  Commissioner  authorized  to 
accept  this  summons? 

To  Hon.  J.  Edvnn  Larson,  Insurance  ComimissUyner : 

You  are  authorized  to  accept  this  summons.  My  reason  for  so  rul- 
ing is  because  Section  6198,  Compiled  General  Laws,  1927,  not  only  pro- 
vides that  service  upon  an  insurance  company  may  be  obtained  by  serv- 
ice of  process  upon  you,  but  it  goes  further  and  provides  that  you  are 
authorized,  "to  admit"  such  service  of  process. 

GENERAL  PROVISIONS 

August  6.   1942.— 042-377. 

INSURANCE  COMPANY— CLAIM  ALLOWANCE— VALIDITY 

QUESTION:  Certain  insurance  agencies  in  the  State  propose  hav- 
ing certain  of  their  large  workmen's  compensation  insurance  risks  handle 
their  own  claim  service,  giving  to  such  rijiks  a  claim  allowance,  justified 
by  the  companies  and  agencies  being  relieved  thereby  of  the  detail  work 
and  investigation  entailed  in  adjusting  and  servicing  such  contracts  of 
Insurance.  In  other  words,  the  employers  or  insureds  would  take  the 
place  in  certain  instances  of  the  companies'  regtilarly  employed  adjusters. 
It  is  proposed  that  the  expense  of  such  adjusters  should  be  credited  to  the 
employers  or  insureds  for  the  service  they  render  in  servicing  and  adjust- 
ing the  claims  under  their  policy. 

Is  there  anything  in  the  insurance  laws  of  Florida  to  prohibit  such 
a  plan  of  operation? 

To  Hon.  J.  Edwin  Larson,  Insitrance  ComTnissUmer: 

There  appears  to  be  only  one  provision  of  the  statute  which  has 
any  bearing  upon  this  proposed  plan  of  operation. 

Section  625.19  Florida  Statutes,  1941  provides  as  follows: 
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"625.19  Insurers  not  to  offer  certain  Inducements  or  rebates. — No 
Insurer,  by  itself  or  any  other  party,  and  no  insurance  agent,  solicitor 
or  broker,  personally  or  by  any  other  party,  shall  offer,  promise,  allow, 
fiive.  set  off  or  pay.  directly  or  indirectly,  as  Inducement  lor  insurance 
on  any  risk  In  this  state  now  or  hereafter  to  be  written,  any  rebate  ol, 
or  part  of  the  premium  payable  on  the  policy,  or  on  any  poUcy,  or  of 
agent's  commission  thereon,  or  earnings,  profit,  dividends  or  Other  bene- 
fits founded,  arising,  accruing  or  to  accrue  on  such  insurance  or  there- 
from, or  any  other  valuable  consideratioTi  or  inducement  to  or  for  insur- 
ance which  is  not  specified,  promised  or  provided  for  in  the  policy  contract 
of  insurance." 

If  this  proposed  plan  of  having  the  insured  render  adjusting  service, 
for  which  he  is  allowed  compensation,  is  used  as  an  inducement  to  the 
insured  to  purchase  such  instirance,  then,  in  my  opinion,  such  proposed 
plan  is  prohibited  by  the  statute  quoted  above,  unless  the  same  is  pro- 
vided for  in  Uie  insurance  contract. 

On  policies  of  insurance  now  in  effect,  which  were  procured  through 
no  such  Inducement,  it  would  l>e  legal,  in  my  opinloti,  for  such  plan  to 
be  set  up  and  operated  with  reference  to  existing  insurance,  but  only 
during  the  remainder  of  the  time  covered  by  the  existing  policy.  In 
order  for  the  plan  to  be  followed  as  to  new  policies,  such  policy  should 
show  on  its  face  or  In  a  property  authenticated  and  duly  authorized 
rider,  authorized  by  the  company,  that  the  credit  provided  for  to  cover 
such  adjustment  service  wUl  be  allowed.  The  plan  of  operation  pro- 
posed when  provided  for  in  the  policy  contract  is  not  prohibited  by  law. 

AH  I  have  said  herein  applies  alike  to  stock  and  mutual  companies. 

GENERAL  PROVISIONS 

April  4.  1941.— 041-179. 

INSURANCE   COMPANY— UNAtTTHORIZED  DIVISION    OF 

FREMTOMS 

QUESTION:  Is  a  foreign  insurance  company  violating  any  pro- 
vision al  Florida  law  under  the  following  facts: 

A  foreign  fire  insurance  company  authorized  in  Florida  accepts 
Insurance  from  an  automobile  flnemce  company  on  cars  sold  In  this  State. 
The  automobile  finance  company  collects  from  each  assured  the  proper 
premium  and  remits  same  to  the  foreign  insurance  company  which  pays 
to  a  duly  licensed  agent  of  the  company,  who  is  a  resident  of  Florida,  a 
commission  of  2^-2%  which  is  established  in  the  agency  agreement  as  the 
proper  commission  on  tiiis  class  of  busings.  The  licensed  agent  coun- 
tersigns the  policies  or  certiffcates  in  each  case  but  does  not  ordinarily 
solicit  the  business. 

The  foreign  insurance  company  also  pays  to  a  general  agent  or  a 
broker  who  is  not  a  resident  of  Florida,  a  brokerage  conamission  and 
this  general  agent  or  broker  in  turn  pays  a  part  of  the  commission  he 
leceives  to  the  automobile  finance  company  with  the  knowledge  and 
consent   of  the   insurance   company. 

When  this  part  of  the  commission  '25%  in  this  instance)  is  paid 
to  the  finance  company,  the  latter  sets  up  a  reserve  fund  in  the  name 
of  the  automobile  dealer  who  originally  made  the  sale  of  the  car  covered 
by  this  insurance  and  this  credit  results  in  profit  to  this  extent  to  the 
dealer  who  originally  made   the  same. 
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To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

I  call  your  attention  to  Chapter  6849,  Acts  of  1915.  which  was  an 
act  entitled,  "An  Act  Concerning  Insurance  Companies,  Association  and 
their  Agents  and  Other  Persons.  Firms  and  Corptirations,  Prohibiting 
Discrimination  and  Rebating,  Misrepresentation  and  Twisting."  This 
act  was  amended  by  Chapter  7870,  Acts  of  1919,  formerly  Section  4268 
Revised  General  Statutes  1920  and  now  being  Section  6225,  C.  G.  L.    * 

This  act  provides: 

"No  insurance  company  or  association,  by  Itself  or  any  other  party. 
and  no  insurance  agent,  solicitor  or  broker,  personally  or  by  any  other 
party,  shall  offer,  promise,  allow,  give,  set  off  or  pay,  directly  or  indi- 
rectly, as  inducement  to  insurance  on  any  risk  in  this  State  now  or  here- 
after to  be  written  any  rebate  of,  or  part  of  the  premium  payable  on  the 
policy,  or  on  any  policy,  or  of  agent's  commission  thereon,  or  earnings, 
profit,  dividends  or  other  benefit  founded,  arising,  accruing,  or  to  accrue 
on  such  insurance  or  therefrom,  or  any  other  valuable  consideration  or 
inducement  to  or  for  insurance  which  is  not  specified,  promised  or  pro- 
vided for  in  the  policy  contract  of  insurance;  nor  shall  any  company  or 
association,  agent,  collector  or  broker,  personally  or  otherwise,  offer. 
promise,  give,  sell  or  purchase  as  Inducement  to  insurance  or  In  connec- 
tion therewith,  any  stocks,  bonds,  securities  or  property,  or  any  divi- 
dends or  profits,  accruing  or  to  accrue  thereon,  nor,  except  as  specified 
In  the  policy  contract,  offer,  promise  or  give  any  other  thing  of  value 
whatsoever  as  an  inducement  to  insurance." 

In  our  discussion  yesterday  concerning  this  questicm  and  the  fore- 
going act.  the  question  was  raised  whether  or  not  the  title  of  the  act 
was  sufficient  to  embody  all  of  the  prohibitions  contained  therein.  I 
am  now  satisfied  that  the  title  of  the  act  is  sufficient  for  the  reason  that 
the  adcrptton  of  general  revision  of  statutes  cures  any  defect  in  the  title 
of  any  original  act  revised.  (McConvllle  vs.  Fort  Pierce  Bank  &  Trust 
Company,  135  So,  392.) 

In  my  opinion  the  facts  as  stated  in  your  said  letter  clearly  con- 
stitute a  violation  of  Section  6225,  C.  G.  L. 

GENERAL  PROVISIONS 

March  10,  1941.— 041-119. 

INSURANCE    COMPANY— UNSATISFIED    JUDGMENT— REVOCATION 

OF  LICENSE 

QUESTION:  Where  a  Judgment  was  obtained  against  an  Insurance 
company,  and  an  appeal  perfected  by  the  insurance  company  In  ac- 
cordance with  the  statutes  is  now  pending,  may  the  State  Insurance 
Commissioner  revoke  the  permit  of  said  insurance  company  to  do  busi- 
ness on  the  demand  of  the  jut^ment  creditor  because  the  judgment  is 
not  satisfied? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

Section  6219,  CGiu.  provides: 

"Whenever  a  judgment  or  decree  for  the  recovery  of  any  money 
has  heretofore  been,  or  hereafter  may  be  recovered  in  any  of  the  Courts 
of  this  State  against  any  insurance  company  .  .  .  holding  a  certificate 
of  authority  therefor  from  the  State  Treasurer  .  .  .  and  the  same  shall 
not  be  satisfied  In  three  months  after  the  entry  or  within  three  months 
after  an  affirmance  of  the  judgTnent  or  decree  bv  an  appellate  court  ,  ,  ." 
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The  statute  goes  on  to  provide  that  when  proper  proof  is  furnished 
you,  you  shall  forthwith  revoke  all  authority  or  license  for  the  transac- 
ticn  of  any  kind  of  insurance  business  within  this  State  by  such  Insur- 
ance company. 

You  will  observe  from  the  foregoing  that  the  insurance  company 
has  three  months  after  the  affirmance  of  the  judgment  or  decree  by  an 
appellate  court  within  which  to  pay  the  judgment.  Whether  or  not  the 
appeal  has  been  perfected  or  any  question  relating  to  the  sufficiency 
of  the  appeal,  it  is  not  within  your  province  to  determine,  but  must 
be  challenged  by  the  parties  in  interest. 

It  is  my  opinion,  therefore,  that  you  are  without  authority  to  re- 
voke the  permit  or  license  of  this  particular  insurance  company  to  do 
business  in  the  State  of  Florida  until  three  months  have  elapsed  after 
the  affirmance  of  the  judgment  or  decree  by  appellate  court. 

GENERAL  PROVISIONS 

April  7.   1942.— 042-161. 

"MAIL  ORDER"  COMPANIES— REGULATION 

QUESTION:  (1)  Is  there  a  Florida  law  conferring  on  the  State 
Insurance  Commissioner  powers  to  supervise  or  regulate  In  any  manner, 
so-called  "Mail  Order"  insurance,  or  insurance  exclusively  by  mail  by 
companies  not  legally  hcensed  to  do  business  in  this  State,  having  no 
agents  or  other   representative  domiciled  here? 

(2)  If  the  answer  to  question  (1)  is  in  the  negative.  Is  there  any 
law  on  the  Statute  Books  of  Florida  relating  to,  regulating  or  exercising 
any  authority  over  such  mail  order  insurance  business? 

To  Hon.  J.  EdTvin  Larson,  State  Treasurer  and  Insurance  Commissioner: 

(1)  You  as  Insurance  Commissioner  have  no  power  to  supervise  or 
regulate  in  any  manner  "mail  order"  insurance  or  insurance  exclusively 
by  mail  by  companies  not  licensed  in  this  State  doing  business  and  hav- 
ing no  agents  or  representatives  domiciled  in  the  State  of  Florida. 

(2)  There  is  no  authority  under  Florida  laws  which  gives  you  au- 
thority to  regulate  or  exercise  any  authority  over  any  such  mail  order 
insurance  business. 

m  the  event  any  of  the  so-called  "mail  order"  insurance  companies 
are  licensed  in  Florida,  then  such  company  wcnild  come  under  your 
regulation  and  supervision, 

GENERAL  PiU)VISIONS 

January  22,  1942. — 042-54. 

TRUST  COMPANIES — LICENSE  AND  CERTIFICATE  OP  AUTHORITY 

QUESTION:  The  Title  and  Trust  Company  of  Florida,  Jacksonville, 
has  been  writing  title  insurance  in  connection  with  its  title  and  trust 
business,  and  it  has  been  doing  so  without  a  license.  Upon  this  state- 
ment of  facts: 

(A)  Should  the  Title  and  Trust  Company  of  Florida,  and  other 
Title  and  Trust  Companies  operating  similarly,  be  required  to  obtain 
an  insurance  license  and  certificate  of  authority  as  required  in  Section 
1182  and  Section  6198,  Compiled  General  Laws  of  Florida? 
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(B)  If  the  answer  to  Question  (A)  Is  in  the  affirmative,  should  the 
Title  and  Trust  Company  rf  Florida,  and  other  Title  and  Trust  Com- 
panies operating  similarly,  be  required  to  file  the  Annual  Convention 
Form  Statement  with  the  Insurance  Department  as  required  of  aU  other 
Insurance  Companies? 

CO)  In'  the  event  of  a  negative  answer  to  Question  (A>,  can  the 
Insurance  Department  issue  a  license  to  solicitors  and, -or  agents  for  the 
Title  and  Trust  Company  cf  Florida,  and  other  Title  and  Trust  Com- 
panies operating  similarly? 

(D)  FOr  the  purpose  of  administering  other  regulatory  statutes 
for  Insiu-ance  Companies,  what  is  the  status  of  the  Title  and  Trust  Com- 
pany of  Florida,  and  other  Title  and  Trust  Companies  operating  similarly 
as  regards  the  Insurance  Department? 

To  Hon.  J.  Edvnn  Larson,  Inswrance  Commissioner: 

I  am  assuming  that  the  Title  and  Trust  Company  of  Florida  was 
incorporated  in  1922.  as  you  have  advised  me.  and  my  opinion  is  predi- 
cated on  this  assumption  being  correct: 

(A>  In  my  opinion  the  Title  and  Trust  Company  of  Florida  should 
be  required  to  secure  a  license  and  certificate  of  authority  as  provided 
in  Section  6198,  Compiled  General  Laws,  and  that  it  is  subject  to  the 
payment  of  a  license  tax  in  the  sum  of  $200.00  as  provided  in  Sectton 
1182,  Compiled  General  Laws,  but  is  relieved  from  the  payment  of  the 
gross  premium  tax  as  provided  in  said  section,  as  it  would  come  within 
the  exemption  cf  domestic  insurance  companies  not  being  required  to 
pay  a  gross  premium  tax. 

cB)  In  my  opinion  the  Title  and  Trust  Company  of  Florida  should 
be  required  to  file  the  Annual  Convention  Ptonn  Statement  as  contem- 
plated by  Section  6198.  Compiled  General  Laws. 

(C)  My  answer  to  your  Question  <A)  being  in  the  affirmative  dis- 
pcses  of  this  question. 

(D)  I  cannot  answer  this  question  because  it  is  so  general  in  its 
term  and  scope  that  it  would  require  nothing  short  of  a  brief  on  the 
question.  For  example,  the  assets  required  of  Trust  Companies  doing  a 
title  insurance  business  will  depend  upon  the  date  of  their  incorpora- 
tion. (Prior  to  the  enactment  of  Chapter  6847,  Laws  of  Florida,  1915, 
!;uch  com.panies  had  to  have  invested  $25,000.00  in  a  certain  class  of 
securities.  In  1915,  Chapter  6847  was  enacted,  providing  that  such  com- 
panies had  to  be  possessed  and  have  invested  at  least  $100,000.00  in  a 
certain  class  of  securities,  but  that  the  new  requirement  was  not  applic- 
able to  companies  Incorporated  prior  to  the  enactment  of  the  law.)  May 
I  suggest,  therefore,  that  you  state  any  further  question  you  may  have 
on  this  subject  matter  with  particularity. 

I  have  been  given  to  understand  that  your  predecessors  in  office  have 
never  attempted  to  exercise  any  jurisdiction  over  Trust  Companies  doing 
an  insurance  business.  I  do  not  fcnow  why  these  companies  have  not 
been  regulated,  because  Section  6126  and  Sub-section  14  thereof,  and 
Section  1182  and  Section  6198,  Compiled  General  Laws,  may  be  read 
in  pari  materia.  It  is  well  settled  that  a  Sovereignty  may,  under  the 
exercise  of  the  police  power,  regulate  the  writing  or  doing  of  an  insur- 
ance business.  (29  Am.  Jur.  59.  13  Am.  Jur.  222,  16  C.J.S.  787,  19  C.J.S. 
445.)  Section  6126,  Compiled  General  liaws,  merely  provides  the  scope 
of  the  powers  and  capacities  of  a  Trust  CtTmpany,  (Perkins  vs.  Puquay, 
106  Pla.  405,  143  So,  323. >  It  was  not  contemplated  in  the  Trust  Act  that 
Trust  Companies  doing  an  insurance  business  should  not  be  regulated 
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by  the  insurance  laws  of  this  State.  The  writing  of  title  insurance  is 
doin?  an  insurance  business.  (63  AXiJ^.  771.)  It  is  also  well  settled 
that  a  Sovere^nty  cannot  delegate  or  contract  away  its  police  power. 
(29  Am.  Jut.  222.) 

AGENTS 

November  14.  1941.— 041-645. 

COMMISSIONS— SURRENDER  TO   EMPLOYER 

QUESTION:  Is  there  a  violation  of  the  State  Insurance  Laws  when 
a  bank  employee,  who  acts  as  a  Ucensed  insurance  agent,  throws  all  of 
his  commissions  into  the  profit  of  the  bank  by  which  he  is  employed? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

The  above  facts  do  not  in  and  of  themselves  constitute  a  violation. 
but  I  call  to  your  attention  that  if  the  bank  employee  holds  an  agent's 
license  chiefly  for  the  purpose  of  securing  commissions  on  insurance 
written  for  the  bank  then  there  is  a  violation  of  Section  5  of  Chapter 
20263,  Laws  of  Florida,  Acts  of  1941,  which  provides  certain  grounds  for 
the  revocation  of  an  agent's  license,  one  being: 

".  .  .  that  he  is  no  longer  in  good  faith  carrying  on  the  business  of 
an  insurance  agent  or  solicitor,  but  holds  a  license  chiefly  for  the  purpose 
of  securing  rebates  or  commissions  on  insurance  written  for  himself  or 
family,  or  some  partnership,  or  corporation,  or  association  in  which  he 
is  interested,  or  with  which  he  is  connected  ..."     (Italics  supplied.) 

AGENTS 

September  22.  1941. — 041-564. 

LICENSES — ACCIDENT  AND   HEALTH  COVERAGE 

QUESTION:  Are  the  provisions  of  Chapter  20263.  Acts  of  1941, 
applicable  to  agents  and  solicitors  of  Insurance  Companies  writing  only 
accident  and  health  coverage? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

Chapter  20263,  Laws  of  Florida,  Acts  of  1941,  is  not  applicable  to 
insurance  companies  writing  only  accident  and  health  coverage  nor  to 
their  agents  or  solicitors  because  of  this  long  standing  administrative 
construction.  (See  Volunteer  State  life  Insurance  Company  vs.  J.  Edwin 
Larson,  147  Pla.  118;  Frey,  Inc.  vs.  State  ex  rel.  Taylor,  127  Pla.  671, 
173  So.  812;  State  vs.  Bryan,  50  Fla.  293,  39  So.  929;  Amos  vs.  Mosely, 
74  Pla.  555,  77  So.  619,  LJt.A.  1918C  482;  State  vs.  Leatherman,  99  Pla. 
899,  128  So.  21;  Bloxham  vs.  Consumers'  Elec.  Light,  etc.,  R.  Co.,  36  Pla. 
519,  18  So.  444.  51  Am,  St.  Rep.  44,  29  L.RA.  507.) 

AGENTS 

November  14,  1941.— 041-646. 

LICENSES— EMPLOYEE    OP  TWiANCE  COMPANY 

QUESTION:  A  corporation  exists  for  the  purpose  ct  financing  au- 
tomobiles. One  of  the  oflacers  or  employees  of  this  finance  company 
wishes  to  qualify  as  an  insurance  agent  because  the  finance  company 
intends  to  write  the  insurance  on  the  automt*iles  it  finances  and  also 
intends  to  do  a  general  insurance  business.  Does  such  a  plan  of  operation 
violate  any  insurance  law  of  the  State  of  Florida? 
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To  Hon.  J.  Edwin  Larson.  Insurance  Commissioner: 

The  facts,  as  above  stated,  do  not  constitute  a  violatiCBQ  of  any  of 
our  insurance  laws.  There  Is  no  prohibition  upon  an  agent  writing  in- 
surance for  himself  or  for  a  member  of  his  family,  or  for  a  corpora ticm, 
partnership,  or  association  in  which  he  may  be  interested.  There  is  a 
prohibition,  however,  against  an  agent  holding  his  license  chiefly  for  the 
purpose  of  securmg  commissions  upon  insurance  written  for  one  of  the 
above  enumerated  classes,  to- wit:  liimself,  family,  partnership,  associa- 
tion, or  corporation  in  which  he  is  interested.  I  call  your  attention  to 
Section  5  of  Chapter  20263,  Laws  of  Florida,  Acts  of  1941,  which  pr<7- 
vides  certain  grounds  for  the  revocation  of  an  agent's  license,  one  being: 

".  .  .  that  he  Is  no  longer  In  good  faith  carrying  on  the  business  of 
an  Insurance  agent  or  solicitor,  but  holds  a  license  chieHv  for  the  pur- 
pose of  securing  rebates  or  commissions  on  insurance  written  for  himself 
or  his  family,  or  some  partnership,  or  corporation,  or  association  in  which 
he  is  Interested,  or  with  which  he  is  connected.  .  .  ,"  'Italics  supplied.) 

AGENTS 

January  6,  1942.— 042-23. 

LICENSES— EaiPLOYEE    OP   LENDING    ASSOCIATION 

QUESTION:  Is  there  any  prohibition  against  the  licensing  of  an 
employee  or  ofBcer  of  a  bank,  biiildlng  and  loan  association,  or  other 
lending  institution,  as  a  life  insurance  agent,  when  the  sole  purpose  of 
obtaining  such  license  by  the  employee  will  be  the  writing  of  life  insur- 
ance upon  the  life  of  the  borrCTwer  as  further  security  for  the  loan?  In 
some  instances  the  officer  or  employee  so  Licensed  will  retain  the  com- 
mission on  the  Insurance  written,  while  in  other  cases  he  will  surrender 
bis  commission  to  the  lending  institution? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

In  my  opinion  there  is  no  prohibition  gainst  the  licensing  of  such 
an  employee. 


AGENTS 


January  26,  1942. — 042-39. 


LICENSES— QUAUPICATIONS 

QUESTION:  If  a  person  holds  a  life  insurance  agent's  license  imder 
the  provisions  of  Chapter  20327,  Laws  of  Florida,  1 94 1,  and  applies  for  a 
license  to  write  fire  and  other  casualty  lines  of  insurance,  is  such  pei^on 
excused  from  the  requirements  of  Chapter  20263,  Laws  of  norida.  1941? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

In  my  opinion  such  person  is  not  excused  from  complying  with  the 
requirements  of  Chapter  20263,  Laws  of  Florida,  1941,  because  SecUon  9 
of  Chapter  20263,  supra,  expressly  provides  that  said  Chapter  shall  not 
&PPly  to  life  insurance  companies  or  associations  or  to  sick  and  funeral 
benefit  associations  or  to  their  agents  or  solicitors.  In  other  words,  the 
two  classes  of  insurance  agents,  to- wit;  the  casualty  group  and  the  life 
Insurance  group  are  regulated  and  governed  by  two  separate  and  dis- 
tinct laws. 
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AGENTS 

July  22,  1941.— 041-389. 

UCENSES— RESIDENCE    QUALIFICATIONS 

QUESTION:  Must  an  insurance  solicitor  be  a  continuous  bona  fide 
resident  of  the  State  of  Florida  for  the  six  months  last  past  preceding 
his  application  for  a  license? 

To  Hon.  J.  Edwin  Larson,  Iiisurance  Commissioner: 

Section  2  of  Chapter  202  G3,  Acts  of  1941,  speciflcally  provides  that 
only  persons  who  shall  have  continuously  resided  in  this  State  for  a 
period  (tT  not  less  than  six  months  immediately  preceding  the  date  of 
making  application  for  license  shall  act  as  such,  agent,  while  the  same 
section  provides  that  no  person  shall  be  licensed  as  a  solicitor  unless  the 
applicant  is  a  bona  flde  resident  of  this  State — not  providing  for  any 
certain  duration  of  such  residence  as  to  solicitcTrs, 

It  is  my  opinion  that  the  six-months  requirement  as  to  residence 
only  applies  to  those  applicants  for  an  agent's  license  and  la  not  ap- 
plicable to  those  applicants  for  a  solicitor's  license. 

AGENTS 

January  7,  1942. — 042-9. 

LICENSES — REVOCATION 

QUESTION:  When  a  perscm  duly  licensed  as  an  insurance  agent 
devotes  only  one  hour  per  day  to  his  insurance  business  and  the  balance 
of  the  day  is  engaged  by  a  company,  not  an  insurance  company,  in  the 
position  as  secretary  to  said  company,  is  there  a  violation  of  Chapter 
20263,  Acts  of  1941,  which  act  relates  to  and  governs  certain  classes  of 
insurance  agents  and  solicitors? 

To  Hon.  J.  Edvnn  Larson,  Insurance  Com,missUmeT  : 

In  my  opinion,  the  above  statement  of  facts  does  not  disclose  a  vio- 
lation of  Chapter  20263,  Laws  of  Florida,  Acts  of  1941.  The  said  Act 
provides  certain  grounds  for  the  revocation  of  a  license,  which  are: 

(1)  Improper  or  illegal  conduct  or  practices  as  to  render  the  agent 
or  solicitor  unfit  to  carry  on  such  business. 

(2)  His  continuance  in  such  business  being  detrimental  to  the  public 

interest. 

(3)  That  he  is  not  acting  in  good  faith  in  carrying  on  the  business 
of  an  insurance  agent  or  solicitor,  but  holds  a  license  chiefly  for  the  pur- 
pose of  securing  rebates  or  commissions  on  insurance  written  for  himself 
or  his  family  or  some  partnership  or  corporation  or  association  in  which 
he  is  interested  or  with  which  he  is  connected. 

C4)  That  the  person  is  guilty  of  rebating  or  offering  to  rebate  or 
unlawfully  dividing  or  offering  to  divide  his  commissions  or  that  his 
license  was  seciu-ed  by  fraud  or  misrepresentation,  or  that  the  license 
was  otherwise  improperly  procured. 

AGENTS 

October  18,  1941. — 041-599. 

LICENSES — TEMPORARY— ISSUANCE 

QUESTION:  Does  the  Insurance  Commissioner  have  authority  to 
issue  temporary  license  authorizing  an  applicant  to  act  as  a  life  insur- 
ance agent,  pending  his  investigation  of  such  applicant? 
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11  SO,  would  It  necessitate  the  Commissioner  conducting  a  hearing 
as  contemplated  by  Section  5,  Chapter  20327,  Acts  of  1941,  before  he 
could  terminate  such  temporary  license? 

To  Hon.  J.  EdtDin  Larson,  InsuraTice  Commissioner: 

You  have  no  such  authority  to  issue  a  temporary  license  to  such 
person. 

There  is  no  provision  in  our  law  which  permits  your  doing  so.  The 
law  contemplates  that  the  Ucense  when  issued  will  expire  on  the  1st  of 
October  following  unless  the  same  has  been  revoked  or  suspended  by 
you,  or  the  authority  of  the  agent  to  act  for  the  life  Insurance  company 
has  been  terminated. 

The  answer  to  your  first  question,  being  In  the  negaUve,  disposes  of 
your  second  question. 

AGENTS 

May  18,  1942.— 042-240. 

QUAUPICATION  ACTS— VIOLATIONS— LAUNDRIES 

QUESTION:  Laundries  purchase  what  is  known  as  a  Laundry 
Floater  Policy  which  covers  fire  or  theft  to  the  custcTmer's  laundry  while 
on  the  premises  of  the  assured  and  In  trucks  owned  and  operated  by  the 
assured.  The  policy  is  usually  written  with  a  deposit  premium  of  maybe 
$50.00  and  the  assured  (laundry)  reports  each  month  the  amount  of  gross 
sales  and  pays  a  premium  based  upon  a  rate  of  Sve  to  ten  cents  per 
$100.00  of  their  gross  sales.  The  company  has  the  right  to  audit  the 
books  of  the  laimdries  and  if  after  such  audit  the  books  disclose  a  correct 
statement  of  gross  sales,  and  the  premium  has  been  paid  each  month, 
the  assured  is  then  returned  the  deposit  premium. 

(1)  Is  the  collection  of  premiums  by  laundries  from  customers,  as 
above  set  forth,  in  order  to  pay  the  premium  on  the  laundry  Floater 
Policy  each  month,  in  violation  of  the  Agents  Qualification  Law? 

i2>  Is  it  In  violation  of  law  for  the  laundry  to  retain  the  excess 
in  the  event  the  amount  collected  from  customers  Is  more  than  is  re- 
quired to  pay  the  premium? 

T\o  Hem.  J.  Edwin  Larson,  Insurance  Com-missioner : 

(1)  The  laundry  is  guilty  of  violating  the  Agents  Qualification  Law. 

(2)  The  laundry  is  guilty  of  violating  the  Insurance  Law. 

I  arrive  at  the  above  conclusions  by  reason  of  Section  1  and  Section 
7  of  the  Insurance  Law  passed  by  the  1941  Legislature,  which  substantially 
states  that  it  is  unlawful  for  any  person,  without  conforming  to  the 
provisions  of  the  Insurance  Law,  directly  or  indirectly,  to  represent  him- 
self to  be  the  agent  of  any  insurer,  and  it  shall  be  unlawful  to  collect 
or  forward  any  insurance  premium,  or  to  solicit,  negotiate,  effect,  procure, 
receive,  or  forward,  directU^  or  indirectly,  any  contract  of  insurance. 

RECIPROCAL 

January  13,  1942. — 042-21. 

INSDRERS— REPORTS 

QUESTION:  Are  Insurers  operating  under  the  laws  governing  re- 
ciprocal insurance  required  to  make  reports  under  Section  9  of  Chapter 
20671,  Acts  of  1941? 
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To  Hon.  J.  EdTmn  Larson,  Insurance  Commissioner,  State  Fire  Marshal: 

Section  9  of  Chaprter  20671,  Acts  C7f  1941,  provides  as  follows: 

"Every  person,  firm„  partnership,  association  and  corporation  writ- 
ing an  insurance  on  flre  risks  in  the  State  of  Florida  shall  report  to  the 
Insurance  Commissioner  all  flre  losses  on  the  property  insured  by  them 
shcTwli^  the  owner  and  occupant  of  the  premises  burned,  location,  date 
and  catise  of  flre,  amount  of  insurance,  value  of  property,  and  the  loss 
paid;  said  report  shall  be  made  on  the  10th  day  of  each  and  every  month. 

"Chiefs  of  flre  departments  (and  mayors  of  municipaUties  having 
no  oreanized  fire  departments)  shall  be  ex-officio  Deputy  Pire  Marshals 
and  shall  make  similar  reports  an  forms  to  be  furnished  by  the  Insur- 
ance Commissioner." 

With  reference  to  reciprocal  insurers.  Section  6259,  Compiled  Gen- 
eral Laws,  tn-ovides  that: 

"Except  as  herein  provided  no  law  of  this  State  relating  to  insurance 
shall  apply  to  the  exchange  of  such  indemnity  contracts  unless  they  are 
specifically  mentioned," 

However,  Chapter  20671  is  not  a  "law  of  this  State  relating  to  Insur- 
ance." The  purpose  of  this  chapter  is  to  designate  the  State  Treasurer, 
ex-oflScio  Insurance  Commissioner,  as  "State  Fire  Marshal,"  and  to  im- 
pose upon  him  in  this  capacity  the  duty  of  enforcing  all  laws  and  pro- 
visions of  said  Act  relating  to: 

<1)     PreventitTn  of  fires. 

(2)     Storage,  sale,  and  use  of  combustibles  and  explosives, 

<3)  Installation  and  maintenance  of  privately  owned  automatic  and 
fire  alarm  systems  and  flre  extinguishing  equipment, 

(4)     Construction,  maintenance,  and  regulation  of  fire  escapes, 

(5>  The  means  and  adequacy  of  exits  from  all  buildings  in  event 
of  flre,  and 

(6)     Suppression  of  arson,  and  the .  investigation  of  fires. 

Section  9  of  said  chapter  requires  reports  of  fire  losses  to  be  made 
not  only  by  every  person,  flrm,  partnership,  association  and  corporation 
writing  an  insurance  on  flre  risks  in  this  State,  but  likewise  requires 
such  reports  on  flre  losses  to  be  made  by  chiefs  of  flre  departments  and 
mayors  of  municipalities  having  no  organized  flre  departments.  The 
Act  clearly  does  not  relate  to  insurance,  but  relates  to  the  prevention  of 
fires  and  fire  losses. 

In  addition.  Section  11  of  said  Act  provides  that  all  laws,  or  parts 
of  laws,  in  conflict  therewith  are  thereby  repealed. 

It  is,  therefore,  my  opinion  that  msurers  operating  under  the  laws 
governing  reciprocal  insurance  are  required  to  make  the  reports  provided 
for  under  Chapter  20671.  Acts  of  1941. 

FIRE   AND  CASUALTY   INSURANCE 

July  13.  1942.— 042-351. 

BONDS — ^DEPOSITED    WITH  STATE    TraiEASURER — PURPOSE     . 

QUESTION:  Can  the  Insurance  Commissioner  properly  certify  that 
deposits  made  by  American  Pire  and  Casualty  Company,  of  Orlando. 
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Florida,  and  held  by  him  as  State  Treasurer  under  Sections  6242.  6245 
and  6302,  Compiled  General  Laws,  are  so  held  by  him  for  the  "benefit  of 
all  the  policyholders  of  such  company  in  the  United  States"? 

To  Hon..  J.  Edwin  Larson,  Insurance  CommissUmer : 

Among  other  things.  Section  6242,  Compiled  General  Laws,  provide 
that  every  fire  insurance  company  shall  deposit  with  the  State  Treas- 
urer of  this  State  bonds,  etc.,  to  be  held  by  the  Treasurer  for  the  pro- 
tection of  all  legal  claims  against  such  company  in  this  State. 

Section  6245,  Compiled  General  Laws,  provides  that  upon  bonds  de- 
posited as  aforesaid  with  the  State  Treasurer  by  any  such  Insurance  COTO- 
pany,  the  holders  of  all  policies  of  said  company  who  are  citizens  or  resi- 
dents of  this  State  at  such  time,  or  who  hold  policies  issued  upon  prop- 
erty in  this  State,  shall  have  a  lien  for  the  amCTUnt  due  them  under  such 
policies  for  losses,  return  prem^iimis  or  equitable  values,  and  shall  be 
entitled  to  be  paid  ratably  out  of  the  proceeds  of  said  bonds. 

In  my  opinion,  the  purpose  of  the  foregoing  statutes  is  unquestim- 
ably  to  create  a  trust  fund  in  the  hands  of  the  State  Treasurer  for  the 
tjeneflt  of  Florida  citizens,  residents,  or  those  owning  property  In  Florida 
which  is  covered  by  policies  issued  by  such  companies. 

Section  6302,  Compiled  General  Laws,  provides  that  companies  char- 
tered by  this  State  or  other  States  which  offer  or  undertake  to  become 
surety  upon  any  bond  or  surety  contract  before  being  accepted  as  surety 
thereon,  shall  deposit  with  the  Treasurer  of  this  State  bonds,  etc.,  to  the 
amoimt  of  $75,000.00. 

This  section  does  not  contain  a  specific  statement  with  reference 
to  Florida  citizens  or  residents  having  claims  against  such  companies. 
However,  Section  6303,  as  amended,  does  have  reference  to  the  deposit 
required  under  Section  6302,  and  authCTrizes  circuit  courts  of  this  State, 
whenever  such  companies  may  be  adjudged  insolvent,  to  take  charge 
of  such  deposits,  direct  a  sale  of  such  securities,  and  distribute  the  pro- 
ceeds of  such  sale  proportionally  among  all  of  the  Florida  creditors  of 
such  companies  who  may  make  proof  of  their  claims  to  the  satisfaction 
of  the  Court. 

Sections  6302  and  6303,  supra,  have  been  construed  by  the  Supreme 
Court  of  Florida  in  the  case  of  Kelly  vs.  Knott,  163  So.  64,  and  the  de- 
posit required  by  Section  6302  was  held  by  the  Court  in  that  case  to  be 
"put  up  with  the  State  Treasurer  as  a  trust  fund  to  be  held  by  him  for 
the  protection  of  and  benefit  of  all  Florida  claimants  entitled  to  seek 
satisfaction  thereout." 

The  foregoing  case  of  Kelly  vs.  Knott  went  to  the  Supreme  Court 
of  the  United  States.  U.  S.  vs.  Knott,  298  U.  S.  543,  80  L.  Ed.  1321.  and 
that  Court,  while  reversing  the  cause  on  other  grounds,  accepted  as  con- 
clusive the  holding  of  the  Supreme  Court  of  the  State  of  Florida  that 
"the  deposit  with  the  State  Treasurer  constituted  a  trust  fund  for  the 
benefit  of  Florida,  its  political  subdivisions,  citizens  and  residents;  that 
they  were  entitled  to  be  paid  first  out  of  it;  .  ,  ." 

Therefore,  it  is  my  opinion  that  you  cannot  properly  certify  that 
deposits  referred  to  In  Sections  6242,  6245  and  6302,  supra,  are  held  by 
you  for  the  benefit  of  all  of  the  policyholders  of  the  affected  company 
in  the  United  States,  since  such  deposits  constitute  a  trust  fiind  in  your 
hands  for  the  benefit  of  citizens  and  residents  of  Florida  and  those  hav- 
ing property  in  Florida  covered  by  contracts  Issued  by  such  company. 
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FIKE  AND  CASUALTY  INSURANCE 

February  12.  1942.— 042-79. 

MARTIAL  LAW— EFFECT  ON  FIRE  INSURANCE  POLICIES 

QUESTION:  In  tlie  event  martial  law  should  be  declared  in  the 
State  of  Honda,  what  effect,  If  any,  would  be  had  upon  Are  insurance 
policies  containing  the  following  clause: 

"This  company  shall  not  be  liable  for  loss  caused  directly  or  indi- 
rectly by  invasion,  insurrection,  riot,  civil  war  or  commotion,  or  militwy 
or  usurped  power,  or  by  order  of  any  civil  authority"? 

To  Hon.  J,  Edwin  Larson,  Insurance  ComviissioneT: 

Martial  law  is  defined  as: 

"The  law  administered  by  the  military  power  of  a  government  when 
It  has  superseded  the  civil  authority  in  time  of  war  or  when  the  civU 
authorities  are  unable  to  enforce  the  laws." 

In  my  opinion,  the  declaration  of  martial  law  in  and  of  itself  would 
have  no  effect  whatever  upon  a  policy  containing  the  above  provision. 
If,  however,  a  loss  were  sustained,  directly  or  indirectly  by  reason  of  an 
invasion,  insurrection,  riot,  civil  war  or  commotion,  which  brought  about 
the  declaration  of  martial  law,  then  there  would  be  no  Uability  for  such 
loss  under  a  policy  containing  the  above  provision.  Further,  even 
though  martial  law  was  declared  by  reason  of  some  insurrection,  riot, 
etc.,  if  the  loss  was  due  to  an  independent  cause  a  recovery  could  be 
had  under  such  a  policy. 

FBttE   AND  CASUALTY  INSURANCE 

October  3,  1941.— 041-509. 

SURETY  BONDS— CONTINUING  INSTRUMENT— RELEASE- 
CANCELLATION 

QUESTION:  (1>  Is  a  surety  bond  filed  by  a  fire  insurance  company 
pursuant  to  Sec.  6242,  C.GJj.  a  continuing  instnmient? 

(2J  Can  the  surety  be  released  from  liability  upon  60  days'  written 
notice  to  obligee? 

(3)  Would  obligee's  position  be  weakened  by  accepting  a  SO -day 
cancellation  endorsement  to  such  bond? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

(1)  The  surety  bond  is  a  continuing  instrument, 

(2)  There  is  no  provision  in  our  law  for  the  cancellation  of  liability 
by  the  surety.  On  the  other  hand,  there  is  no  express  prohibition  pre- 
venting the  State  Treasurer  from  permitting  the  surety  to  cancel  fur- 
ther liability  accruing  to  the  principal.  But  you  should  not  permit  such 
a  cancellation  for  the  reasons  set  forth  in  my  answer  to  your  third 
question. 

E3>  The  obligee's  position  would  be  weakened  by  accepting  such  an 
endorsement  on  the  bond,  for  the  reason  that  with  such  a  provision  in 
the  bond,  if  the  flre  insurance  company  should  decide  to  terminate  its 
business  in  this  State  and  to  withdraw  therefrom,  it  might  possibly  leave 
policyholders  and  creditors  without  recourse.  It  is  for  this  reason  that 
I  do  not  believe  you  should  permit  any  such  endorsement  on  the  surety 
bond. 
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September  23,  1941. — 041-549. 

SURETY    BONDS— WITHDRAWAL— FLORIDA    BUSINESS 
DISCONTINUED— UABILITY 

QUESTION:  When  and  under  what  circumstances  may  surety  com- 
panies be  released  from  liability  under  their  bonds  executed  as  required 
by  Section   6242.  Conyjiled  Geneial  Laws  of  Florida? 

To  Hon,  J.  S4vHn  Larson .  Insurance  Commissioner: 

The  surety  company  may  ncTt  be  released  from  liability  until  it  has 
been  proven  to  your  satisfaction  that  the  insurance  company's  liability, 
whether  fixed  or  contingent  upon  its  policies  to  persons  raiding  in  the 
State  of  Florida,  has  been  satisfied  or  has  been  terminated,  or  until  it 
has  been  proven  to  your  satisfaction  that  the  insurance  company's  fixed 
liability  for  losses  and  for  taxes  has  Ijeen  satisfied  and  all  contingent 
liabilities  under  its  policies  have  been  .assumed  by  another  company  doing 
business  in  this  State,  provided  the  re-assuring  company  has  deposited 
with  you  bonds  not  less  in  value  than  those  of  the  company  proposing 
to  retire. 

My  reason  for  so  ruling  is  because  of  the  provisions  of  Section  6246, 
Compiled  General  Laws.  I  appreciate  the  fact  that  the  statute  is  very 
va^e  when  it  uses  the  term  "satisfactory  evidence."  As  a  practical 
proposition.  I  do  not  see  how  you  can  permit  the  surety  company  to  be 
relra^sed  from  liability  before  the  running  of  the  statute  of  limitations. 
The  policy  being  an  obligation  in  writing,  the  statute  of  limitations  is 
Ave  years  from  the  time  the  cause  of  action  accrues.  Prior  to  the  run- 
ning of  the  statute  of  limitations,  the  surety  should  not  be  released  until 
you  are  satisfied  that  there  are  no  claims  or  liabilities,  fixed  or  con- 
tingent, and  the  only  way  I  Icnow  that  you  can  satisfy  yourself  of  this 
fact  would  be  to  have  furnished  to  you  a  complete  list  of  ail  the  policy- 
holders in  the  State  of  Florida  and  secure  from  each  and  every  one  a 
release  of  all  liability  to  the  insurance  company,  which,  in  my  opinion, 
is  a  task  of  Impractical  performance. 

FIRE   AND   CASUALTY    INSURANCE 

June  9,    1941.— 041-329. 

VALUED  POLICY   LAW— CO -INSURANCE    LAW— APPLICATION   AND 

INTENT 

QUESTION :    What  Is  the  intent  of  the  Valued  Policy  Law  and  Law  of 

Co-insurance? 

To  Hon,  J,  Edwin  Larson,  Insurance  Commis sterner  : 

Section  6240,  Comjpiled  General  Laws,  being  the  Valued  Policy  Law, 
appUes  only  to  fire  insurance  on  buildings  and  structures.  The  law 
provides  that  the  policy  shall  state  the  value  thereof  and  in  the  event 
of  total  loss  that  this  sum  shall  be  paid,  and  in  case  of  partial  loss  that 
the  full  amount  of  the  partial  loss  shall  be  paid,  but  that  in  no  event 
shall  the  insurer  be  required  to  pay  more  than  the  amount  upon  which 
a  premium  Is  paid.  In  other  words,  the  sole  intent  and  purpose  of  the 
Act  is  for  the  fixing  of  the  insurable  value  of  the  premises,  and  to  prohibit 
any  question  as  to  the  actual  value  in  case  of  loss,  and  to  prohibit  such 
factors  as  depreciation,  etc. 

The  intent  of  the  Iaw  of  Co-Insurance  contracts,  being  Section  6248, 
Compiled  General  laws,  was  to  prohibit  companies  writing  fire  insurance 
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on  real  or  personal  property  from  issuing  policies  providing  for  co-in- 
surance unless  the  attention  of  the  assured  was  called  thereto,  and  that 
the  rate  charged  for  the  insurance  was  based  thereOTi.  The  standard 
co-insurance  clause  provides  that  either  the  assured  shall  maintain  in- 
surance on  each  item  of  property  Insured  to  the  full  cash  value  thereof. 
or  will  maintain  insurance  on  each  item  insured  at  a  certain  percentage 
of  the  cash  value,  and  failure  of  the  assured  to  do  so  shall  make  the 
assured  an  insurer  to  the  extent  of  such  deficit  and  liable  for  his  pro- 
portion of  any  loss. 

In  my  opinitTn  there  is  no  conflict  between  the  two  sections.  For 
example,  a  structure  may  be  insured  against  loss  by  fire  and  the  insurable 
value  placed  at  $10,000.  The  assured  does  not  have  to  insure  to  the  full 
amount  of  the  insurable  value,  but  the  insurable  value  will  be  the  basis 
of  determining  total  loss  or  partial  loss.  This  same  contract  of  insur- 
ance can  contain  a  co-insurance  provision  requiring  that  the  assured 
shall  keep  the  structure  insured  at  not  less  than  a  certain  percentage 
of  its  insurable  value.  The  Law  of  Co-insurance  in  effect  is  an  amend- 
ment to  the  Valued  Policy  Law  insofar  as  It  permits  the  issuing  of  polici^ 
containing  co-insurance  clauses. 

FIRE    AND  CASVALTT   INSURANCE 

July  12,   1941. — 041-378. 

VALUED  POLICY  LAW— GO -INSURANCE  LAW— EFFECT 

QUESTION :  What  is  the  effect  of  the  Valued  Policy  Law  In  connec- 
tion with  the  Law  of  Co-Insurance? 

To  Hon.  J.  Edwin  Larson,  Irisurance  Commissioner: 

EXAMPLE  (1):  POLICY  ISSUED  WITHOUT  CO-INSURANCE 
CLAUSE.  Insurable  value,  $10,000.  Amount  of  insurance,  (on  which 
premium  is  paid)  $5,000.  Partial  loss,  $2,000.  Amount  payable  to  policy- 
holder. $2,000, 

EXAMPLE  (2):  POLICY  WITH  75  PER  CENT  CO-INSURANCE 
CLAUSE.  Insurable  value.  $10,000.  Amount  of  insurance,  (on  whidti 
premium  is  paid)  $5,000.  Insured  assumes  risk,  $2,500.  Partial  loss, 
$2,000.  Amount  payable  to  Insured,  $1,333.33.  Loss  to  be  withstood  by 
policyhoSder,  $666.67. 

EXAMPLE  (3):  POLICY  WITH  75  PER  CENT  CO-INSURANCE 
CLAUSE.  Insurable  value,  $10,000.  Amount  of  Insurance,  (on  which 
premium  is  paid)  $7,500.  Partial  loss.  $2,000.  Amount  payable  to  in- 
sured, $2,000. 

EXAMPLE  (4)  :  POLICY  WITH  75  PER  CENT  CO-INSURANCE 
CLAUSE.  Insurable  value,  $10,000.  Amount  of  Insurance,  (on  which 
premium  is  paid)  $7,500,  Total  loss,  $10,000.  Amount  payable  to  in- 
sured. $7,500. 

The  Valued  Policy  Law  was  enacted  in  189S.  TTie  law  permitting 
co-insurance  was  enacted  in  1927.  Prior  to  the  enactment  of  the  Co- 
insm-ance  L&w,  policies  containing  clauses  of  co-insurance  were  in  vic^- 
latlon  of  the  law.  The  L&v  of  Co-insurance  amends  the  Valued  Policy 
Law  in  that  the  provision  of  the  Valued  Policy  Law,  which  provides: 

"In  case  of  i>artial  loss  the  full  amount  of  the  partial  Ices  shall  be 
paid.  .  .  ." 

is  ineffective  in  those  policies  which  provide  that  the  insured  shall  at 
all  times  maintain  Insurance  at  a  certain  percentage  of  the  value  of  the 
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building  or  structure  and  failure  of  the  insured  to  comply  with  such 
requirement  leaves  him  a  co-insurer  to  the  amount  of  such  failure. 

Insurance  agents  are  not  correct  when  they  tell  a  policy  holder  "that 
he  need  not  bother  about  the  co-insurance  requirement  because  the 
Valued  Policy  Law  will  pay  him  the  full  amount  of  his  loss  irrespective 
of  the  amoimt  of  insurance  carried." 

The  Co-insurance  Law  does  not  void  the  provision  in  the  Valued 
Policy  Law  which  requires  that  the  insurable  value  shall  be  fixed  by 
the  agent  and  written  in  the  policy.  The  purpose  and  intent  of  this 
provision,  as  I  stated  in  my  former  opinion,  is  to  fix  the  value  of  the 
building  or  structure  in  case  of  total  loss.  In  other  words,  if  the  insured 
tuaintains  insurance  to  the  full  amount  rf  the  insurable  value  and  pays 
a  premium  on  that  amount,  and  a  total  loss  occurs  the  Insurance  com- 
pany must  pay  the  amount  as  fixed  in  the  policy.  They  are  prohibited 
from  taking  into  consideration  any  factors  of  depreciation,  such  as  ter- 
mites, dry- rot,  wear  and  tear.  etc. 

MUTUAL  FIRE  INSURANCE  ASSOCIATIONS 

Geptember  28.    1S42.— 042-466. 

NON-ASSESSABLE    POLICIES—ISSfUANCE 

QUESTION:  Is  there  any  l^al  prohibition  against  the  issuance  in 
Florida  by  a  foreign  mutual  fire  insurance  company  of  a  policy  wiUiout 
any  provisions  therein  for  assessment  against  the  policy-holder  or  other 

contingent  liability? 

To  Hon.  J.  Edtoin  Larson,  Insitrance  Comuiiaaioner: 

I  can  find  no  statutory  prt^bition  against  the  Issuance  of  such 
policies  by  foreign  mutual  fire  insurance  companies. 

Our  statutes  do  provide  that  no  domestic  mutual  fire  insurance  asso- 
tion  shall  issue  any  Insurance  policy  for  a  cash  premium  and  without 
contingent  liability  until  and  unless  it  possesses  a  surplus  of  at  least 
$100,000  and  not  less  in  amcnmt  than  the  capital  required  of  domestic 
stock  fire  insurance  companies.  WWle  this  provision  does  not  specifically 
apply  to  foreign  mutual  lire  insurance  companies  it  is  my  opinion  that 
the  Insurance  Commissioner,  imder  his  broad,  general,  supervisory  power 
and  discretion,  could  in  the  interest  of  the  policy-holder  In  this  state 
take  such  provisions  into  consideration  in  arriving  at  a  regulatory  policy 
relating  to  such  foreign  companies.  By  this  I  have  in  mind  that  a  for- 
eign company  doing  business  in  this  state  should  be  required  to  show 
qualifications  at  least  equal  to  domestic  companies. 

It  is  my  further  opinion  that  the  Insurance  Commissioner  In  artv- 
ing  at  a  regulatory  policy  In  this  regard  may  properly  take  into  con- 
sideration the  requirements  of  the  domiciliary  state  of  the  foreign  com- 
pany with  reference  to  requirements  for  writing  such  policies  m  their 
home  state.  No  foreign  company  should  be  permitted.  In  my  opinion, 
to  write  such  policies  in  this  state  unless  they  at  least  meet  the  require- 
ments In  this  state  which  may  be  prescribed  for  the  issuance  of  stich 
mlicies  m  thetr  home  state. 

By  way  of  summary  it  is  my  opinion  that  in  the  absence  of  statutory 
regulations  on  this  subject  the  Insurance  Commissioner  may  adopt  such 
reasonable  regulations  and  requirements  as  may  adequately  protect  the 
policy-holder  under  the  type  of  policy  referred  to  herein. 
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May  30,   1941.— 041-291. 

PUBLIC  CORPORATIONS— RIGHT  OF    TO    INSURE    WITH— INSUR- 
ANCE   OF  PROPERTY— PROFITS 

QUESTION:  (1)  Is  the  return  of  the  unused  portion  of  the  prem- 
ium paid  by  a  policyholder  of  a  mutual  Are  insurance  company  (the 
amount  of  the  premium  which  the  company  management  has  foiind  it 
unnecessary  to  use  in  meeting  the  losses  and  expenses  of  operation) ,  and 
commonly  known  as  "dividends  to  policyholders,"  profit? 

(2)  May  Florida  school  boards  and  other  pubUc  corporations,  boards 
or  associations,  in  this  State  insure  their  property  in  mutual  fire  Insur- 
ance companies  imder  policies  without  contingent  liability  (Nonassess- 
able) and  accept  a  return  of  the. unused  portion  of  the  premium,  com- 
monly called  a  "dividend,"  at  the  end  of  the  policy  term? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer  and  Insurance  CommissUmeT  : 

(1)  The  theory  of  mutual  insurance  is  that  the  insurance  is  fur- 
nished at  cost  to  the  insured.  The  mutual  company  does  not  operate 
on  a  level  premium  plan,  such  as  does  the  stock  company.  The  mutual 
company  estimates  its  losses  and  expenses  for  the  ensuing  year  and 
upon  this  estimate  determines  the  premiiim  assessment.  It  is  commonly 
recognized  that  the  estimate  is  set  sufficiently  high  to  cover  unforeseen 
losses  and  expenses.  If,  at  the  end  of  the  company's  fiscal  year,  the 
excess  portion,  or  loaded  portion,  of  the  premium  Is  returned  to  the 
policyholder,  this  does  not,  in  my  opinion,  constitute  "proflt."  If,  how- 
ever, the  refund  includes  eartxings  from  surpluses  or  investments,  this 
would  constitute  "proflt." 

My  answer  to  your  first  question  is: 

The  return  of  the  excess  portion  of  that  which  is  "premium"  as 
heretofore  interpreted,  to  the  policyholder  at  the  end  of  the  fiscal  year 
of  a  mutual  fire  insurance  company,  is  not  profit  earned  by  such  insur- 
ance company,  nor  is  the  same  classifiable  as  a  profit  return  to  the 
policyholder. 

Article  rx,  Section  10,  of  the  Constitution  of  Florida  provides; 

"The  credit  of  the  State  shall  not  be  pledged  or  loaned  to  any  In- 
dividual, company,  corporation  or  association;  nor  shall  the  State  become 
a  Joint  owner  or  stockholder  in  any  company,  association  or  coipora- 
tlon.  The  Legislature  shall  not  authorize  any  county,  city,  borough, 
township  or  incorporated  district  to  become  a  stockholder  in  any  com- 
pany, association  or  corporation,  or  to  obtain  or  appropriate  money  for, 
or  to  loan  its  credit  to,  any  corporation,  association,  institution  or  in- 
dividual." 

Section  6284,  Compiled  General  Laws  of  Florida,  provides: 
".  .  .  Provided,  however,  that  any  such  corporation,  organized  and 
operating  under  this  Article,  may  issue  policies  of  insurance  covering 
property  of  this  State,  or  of  any  county  or  municipality  of  this  State, 
without  contingent  liability  when  such  policy  of  Insurance  contains  a 
provision  that  the  State  or  any  such  county  or  municipality  insured  under 
it  may  not  participate  in  the  profits  of  such  corporation." 

In  my  opinion,  a  public  corporation  may  insure  in  a  domestic  mutual 
fire  insurance  company  provided: 

(a)  The  pohcy  contains  a  provision  that  the  same  is  without  con- 
tingent liabilities. 
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(b)  Tbe  policy  contains  a  provision  that  the  insured  may  not 
share  In  the  profits. 

(c)  That  the  insured  Is  neither  a  joiBt  owner  nor  a  stoclcholder 
in  the  company. 

In  my  opinion,  a  public  corporation  may  insure  in  a  fordgn  mutual 
lire  insurance  company  provided: 

1.  The  policy  relieves  the  corporation  from  all  contingent  liability 
so  as  not  to  violate  the  provision  of  the  Constitution  as  to  the  lending  of 
credit  by  the  State,  comity,  etc. 

2.  That  the  insured  is  neither  a  joint  owner  nor  a  stockholder. 

The  reason  for  the  difference  between  domestic  and  foreign  mutual 
fire  insurance  companies  indicated  in  the  above  being  that  the  pro- 
visions of  Section  6284,   C.GXj,,   quoted   above,  apply  only   to  domestic 

mutual  flre  Insurance  companies, 

(2)     My  answer  to  your  second  question  is: 

Florida  School  Boards  and  other  such  corporations,  etc..  in  this 
State,  may  insure  their  property  in  mutual  lire  insurance  companies, 
under  policies  that  carry  no  contingent  liability  against  the  insured  and 
may  accept  a  return  of  the  unused  portion  of  the  premium  If  such 
premium  return  does  not  embrace  any  earnings  from  surpluses  or  in- 
vestments and  is  Just  a  return  of  an  excess  portion,  or  loaded  portion, 
of  the  premium  originally  paid. 

STATE  FIBE  MARSHAL 

October  9.  1941.— 041-585. 

DUTIES 

QUESTION:  Under  Section  7,  Chapter  20671,  Acts  of  1941,  what 
are  the  duties  of  the  State  Fire  Marshal  and  the  procedure  to  be  followed 
in  performing  such  duties? 

The  questions  are  more  specifically  stated  as  follows: 

(1)  Under  Section  7,  Paragraph  1,  of  said  Act,  who  Is  authorized 
to  administer  the  oath? 

(2)  a.  Under  Section  7,  Paragraph  2,  of  said  Act,  are  deputlra  au- 
thorized to  malce  arrests? 

b.  Are  the  deputies  authorized  to  make  affidavit  supporting  the 
issuance  of  a  warrant? 

c.  Advise  what  procedure  to  follow. 

(3)  Under  Section  7,  Paragraphs  3  and  4,  of  said  Act,  who  Is  au- 
thorized to  serve  subpoenas? 

(4)  What  procedure  shall  t>e  foUowed  in  case  of  failure  or  refusal 
to  answer  subp<£nas  or  to  produce  books,  papers,  documents,  etc.? 

<5)  What  procedure  should  you  follow  in  seizing  tumlture  and 
other  personal   property? 

To  Hon.  J.  Edwin  Larson,  State  Fire  Marshal: 

(1)  My  answer  to  this  question  is  that  the  State  Fire  Marshal  is 
authorized  to  administer  the  oath.    His  deputy  or  deputies  may  be  au- 
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thorized  to  administer  the  oath  provided  they  have  the  delegation  ot 
authority  from  the  State  Fire  Marshal. 

t2>  a.  My  answer  to  this  question  is  that  the  deputy  or  deputies 
are  not  authorized  to  make  the  arrest. 

b.  My  answer  to  this  question  is  that  the  deputy  or  deputies  are 
authorized  to  make  affidavits  supporting  the  issuance  of  a  warrant,  pro- 
vided such  authority  has  been  delegated  to  them  by  the  State  Fire  Mar- 
shal. iMcKinnon  vs.  McCoUum,  6  Pla.  376;  Blitch  vs.  Buchanan,  100  Fla. 
1202,  131  So,  151;  re:  Delegation  of  authority  to  deputies.) 

c.  My  answer  to  this  question  is  that  because  of  the  various  in- 
terpretations and  constructions  that  may  be  placed  upon  Chapter  20671, 
supra,  as  a  matter  of  procedure  until  a  court  of  competent  jurisdiction 
has  construed  this  Section  of  the  Act,  that  the  affidavit  be  made  before 
the  proper  officer  presiding  as  a  comroitting  magistrate  and  that  the 
warrant,  if  Issued,  be  placed  in  the  hands  of  the  proper  arresting  officer. 

C3)  My  answer  to  this  question  is  that  the  subptenas  should  be 
served  by  the  regular  process  serving  officers. 

(4>  My  answer,  assuming  that  you  mean  a  refusal  to  comply  with 
a  subpcena  or  order  issued  by  the  State  Fire  Marshal,  to  this  question  is 
that  there  is  no  procedure  prescribed  in  said  Act,  nor  is  there  any  dele- 
gation of  authority  to  the  State  Pire  Marshal  to  punish  for  contempt 
a  person  who  refuses  to  obey  any  order  or  subpoena  issued  by  the  State 
Fire  Marshal,  and  that  in  the  absence  of  such  a  delegation  of  authority 
the  administrative  head  of  the  department  has  no  such  power.  If  the 
subptena  or  order  has  been  issued  by  a  duly  constituted  court,  then  a 
refusal  by  a  person  will  subject  himself  to  the  regular  contempt  proceed- 
ings to  be  instituted  by  the  court  from  which  such  order  or  subptena 
emanated. 

(5)  My  answer  to  this  question  is  that  there  is  no  procedure  pre- 
scribed In  the  Act  for  the  seizing  of  furniture  or  other  personal  prop- 
erty to  be  used  as  evidence  and  that  you  have  no  right  to  proceed  to 
seize  such  articles. 

LIFE  INSURANCE.  GENEBALLT  - 

October  22,  1941.— 041-608. 

INSURANCE   COMPANIES— COMPLIMENTARY   ADVERTISING 

QUESTION:  Is  there  a  violation  of  Section  6225,  Compiled  Cjeneral 
Laws  of  Florida,  when  an  insurance  company,  as  a  means  of  advertising, 
offers  free  of  charge  to  a  notary,  for  whom  it  executes  a  bond,  an  ex- 
piration stamp  and  a  notary  public  sign? 

To  Hon.  J.  Edwin  Laraon,  State  Treasurer  and  Insurance  Commissioner: 

This  does  not  constitute  a  violation  of  Section  6225,  Compiled  Qen- 
eral  Laws. 

My  reason  for  so  ruling  is  because  of  the  following  authorities:  29 
Am.  Jut.  330;  MacDonald  vs.  Calkins,  251  Pac.  458;  Northern  Assurance 
Co.  vs.  Meyer,  160  N.W.  617;  McGee  vs.  Fielter,  108  N.E.  1100;  Cooley's 
Brief  on  Insurance,  Vol.  2  «2d),  page  1675. 
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July  31,  1941.— 041-417. 

INSURANCE    COMPANIES — GUARANTEE    OF    DIVIDENDS    TO 

INSURED 

QUESTION:  A  company  offered  Florida  cities  workmen's  compen- 
sation insurance  under  a  participating  policy  witti  a  guaranteed  dividend 
of  15%,  not  provided  for  in  the  policy  Itself  or  in  tlie  participating  en- 
dorsement but  made  a  part  thereof.  Would  sucli  an  offer  be  a  violation 
of  Section  6225.  Compiled  General  Laws  of  Florida,  and  of  Section  38  of 
the  Worltmen's  Compensation  Act? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

From  an  examination  of  the  facts,  the  plan  and  procedure  employed 
by  said  corporation  for  securing  of  the  casualty  business  of  the  City  of 
Lakeland.  Florida  for  the  year  1941,  are  a  violation  of  Section  6229.  C.  O.  L, 

The  penalty  for  the  violation  of  Section  6225,  C.  G,  L,  is  a  misde- 
meanor, the  punishment  for  which  shall  be  a  fine  of  one  bimdred  dollars 
for  each  and  every  violation  or.  in  the  discretion  of  the  court,  imprison- 
ment of  not  less  than  ninety  days  nor  more  than  six  months,  and  that 
upon  conviction  the  State  Treasurer  shall  have  the  authority  to  revoke 
the  license  theretofore  issued  to  any  company,  association,  agent  or 
broker  convicted  of  such  violation.     <Sec.  7963.  C.  G.  L.) 

It  also  appears  that  a  penalty  may  be  invoked  against  this  company 
under  the  provisions  of  Section  5966  f37) .  C,  G.  L.,  Permanent  Supple- 
ment, which  provides  that,  upon  good  cause  shown,  the  State  Treasurer 
may,  upon  recommendation  of  the  Florida  Industrial  Commission,  revoke 
the  license  of  such  insurance  company. 

It  also  appears  that  the  plan  and  agreement  of  said  corporation  may 
be  In  violation  of  the  law,  Section  5966  f  37) ,  4,  C.  G.  L.,  Permanent 
Supplement,  which  prohibits  an  insurance  company  from  fixing  or  mak- 
ing rates  or  schedules  of  rates  or  the  charging  of  a  rate  which  discrimi' 
nates  unfairly  between  the  same  class  of  risks  within  this  State.  If  this 
fact  exists,  the  Insurance  Ccmniissloner  may  order  such  discrimination 
removed. 

LIFE  INSURANCE,  GENERALLY 

January  20,   1942. — 042-33. 

MORTALITY    ENDOWMENT    SUPPLEMENTAL    CONTRACT— LIABIL- 
ITY OP  COMPANY— INSURED  KILLED  IN  MILITARY  SERVICE 

QUESTION;  'D  Under  Paragraph  10  of  the  Miscellaneous  Pro- 
visions of  Pan -National  Life  Insurtmce  Company  Policy  it  is  provided 
that  war  risk  may  be  assumed  under  a  written  permit  from  the  company 
and  the  payment  of  an  extra  premium  by  the  insured.  If  this  permit  Is 
given  and  the  extra  premium  paid,  would  the  company  l>e  liable  for  the 
payment  of  a  living  claim  under  the  Mortality  Endowment  Supplemental 
Contract  in  case  the  insured  dies  or  is  killed  in  military  service? 

(2)  Said  Paragraph  10  provides  that  should  the  insured  not  get  the 
written  permit  and  does  not  pay  the  extra  premium  fixed  by  the  com- 
pany, the  company's  liability  will  be  limited  to  the  amount  of  the  legal 
reserve  to  the  credit  of  this  policy.  Under  these  circumstances  should 
the  insured  enter  military  service  and  die  or  be  killed,  would  the  com- 
pany be  liable  for  the  living  claim  under  this  Mortality  Elndowment 
Supplemental  Contract? 
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t3)  II  the  company  should,  in  lieu  of  the  provisions  in  said  Para- 
graph 10,  give  the  insured  a  permit  to  enter  military  service  without 
collecting  the  extra  premium  but  in  said  permit  should  agree  in  case 
of  the  insured's  death  to  pay  said  insured  twice  or  three  times  the 
amount  of  the  premiums  paid  by  him  and  he  shculd  die  or  be  killed  in 
tnilitary  service,  would  the  company  be  liable  for  the  living  claim  of  the 
Mortality  Endowment  Supplemental  Contract? 

To  Hon.  J.  Bdwin  Larson,  Itisuranee  CommissiOTier: 

Paragraph  2  of  the  Mortality  Endowment  Supplemental  Contract 
provides  that  the  supplemental  contract  shall  mature  as  a  mortality 
endowment  and  shall  be  payable  when  the  principal  contract  of  which  it 
is  a  part  becomes  the  oldest  certificate  in  its  division  and  the  association 
subsequent  thereto  experiences  and  pays  a  valid  mortality  loss  under 
such  certificate  in  the  same  division. 

In  view  of  the  foregoing  provision,  it  is  my  opinion  that  under  the 
circumstances  described  in  your  first  and  third  questions  the  company 
or  association  would  e3tperience  a  valid  mortality  loss  sufficient  to  ma- 
ture the  endowment  contract,  and  would  be  liable  for  the  living  claim 
under  the  supplemental  contract. 

With  reference  to  your  second  question,  with  the  company's  liability 
limited  to  the  amount  of  legal  reserve  to  the  credit  of  the  policy,  it  is  my 
opinion  that  a  claim  therefor  by  reason  of  the  death  of  the  insured  in 
military  service  would  not  be  a  valid  mortality  loss  as  contemplated  by 
the  endowment  contract,  and  the  living  claim  would  no^  mature  by  rea- 
son of  such  death. 

FRATERNAL   BENEFIT  INSURANCE 

February   11,  1942.— 042-89. 

APPLICANTS— MEDICAL  EXAMINATIONS 

QUESTION:  Are  medical  examinations  required  to  be  made  of 
applicant  for  insurance  in  Fraternal  Benefit  Insurance  Societies  under 
the  laws  of  the  State  of  Florida? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

When  the  present  laws  regulating  fraternal  benefit  societies  in  this 
state  were  enacted  in  1915,  Medical  examinations  were  mentioned  in 
three  sections  of  the  regulating  Act, 

Section  12  of  Chapter  6970,  Acts  of  1915,  the  regulating  Act  above 
referred  to,  provided  that  whenever  there  was  deposited  with  the  State 
Treasurer  the  Articles  of  Incorporation  of  a  proposed  fraternal  benefit 
society,  certified  copies  of  its  Constitution,  laws,  rules  and  regulations, 
and  copies  of  all  proposed  forms  of  benefit  certificates,  applications 
therefor  and  circulars  to  be  supplied  by  such  society,  together  with 
certain  securities  or  surety  bond  in  the  amount  of  $5000.  conditioned 
upon  return  of  certain  advance  payments  if  the  organization  was  not 
completed  within  one  year,  then  the  State  Treasurer,  if  satisfied  with 
the  showing  made  by  the  proposed  society,  should  issue  to  the  incorpora- 
tors thereof  a  preliminary  certificate  authorizinE  the  society  to  solicit 
members  upon  certain  specified  conditions. 

When  the  preliminary  certificate  was  issued,  then  the  society  was 
entitled  to  solicit  members  for  the  purpose  of  completing  its  organiza- 
tion, and  was  required  to  collect  from  such  members  the  amount  of  not 
less  than  one  regular  monthly  payment,  and  issue  to  each  such  applicant 
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a  receipt  for  the  amount  so  collected.  In  order  to  complete  Its  organiza- 
tion, and  before  it  could  incur  any  liability  other  than  lor  such  advance 
payments,  or  issue  any  benefit  certtflcate,  or  pay  or  allow  or  offer  or 
promise  to  pay  or  allow  any  death  or  disability  benefit,  such  society 
was  required  to  secure  at  least  five  hundred  such  applicants  for  an  ag- 
gregate sum  of  $500,000,  which  applicants  were  required  to  be  regularly 
examined  by  a  legally  qualified  practicing  physician,  with  certificates  of 
such  examination  filed  and  approved  by  the  chief  medical  examiner  of 
such  society. 

The  medical  examination  here  required  apphes,  in  my  opinion,  only 
to  the  five  hundred  applicants  required  to  complete  the  organization  of 
the  society  and  to  be  secured  under  its  preliminary  certificate.  This 
requirement  is  still  in  effect  and  is  now  found  in  Section  6394.  Com- 
piled General  Laws. 

Section  7  of  the  original  Act  provided  that  any  such  society  could 
admit  to  beneficial  membership  any  person  not  less  than  sixteen  and 
not  more  than  sixty  years  of  age  who  wels  examined  by  a  legally  quali- 
fied physician.  This  section  of  the  Act  became  Section  4441  of  the 
Revised  General  Statutes  of  1920,  and  Section  6405,  Compiled  General 
Laws  of  1927.  However,  this  section  was  amended  in  1937  by  the  en- 
actment of  Chapter  17947  of  the  Acts  of  that  year,  which  amendment 
reduced  the  minimum  age  limit  of  members,  permitting  the  admission 
of  members  under  sixteen  years  of  age,  and  left  out  the  medical  exami- 
nation requirements  as  contained  in  the  original  section. 

As  amended,  this  former  Section  7  of  the  Act  regulating  fraternal 
benefit  sccieties  now  applies  only  to  such  societies  as  have  completed 
their  organization  and  have  accumulated  and  maintain  the  reserves  re- 
Qiilred  by  the  Statute. 

The  only  other  reference  to  medic ai  examinations  in  the  regulating 
Act  is  found  in  Section  8  thereof,  now  known  as  Section  6406,  Compiled 
General  Laws,  wherein  it  is  provided  that  every  certificate  issued  by  such 
society  shall  specify  the  amount  of  benefits  provided,  and  shall  prc>vide 
that  the  Articles  of  Association,  or  charter,  the  Constitution  and  laws 
of  the  society,  the  application  for  membership  and  medical  examination, 
etc.,  shall  constitute  the  agreement  between  the  society  and  the  member. 

The  above  requirement  followed  immediately  after  former  Section 
7.  and  had  reference  to  the  medical  examination  required  therein,  because 
It  had  reference  to  a  society  which  had  completed  its  preliminary  organi- 
zation, inasmuch  as  only  receipts  for  advance  payments  and  not  binding 
certificates  for  benefits  were  given  the  apphcants  during  the  preliminary 
organization.  Inasmuch  as  former  Section  7  has  now  been  amended  and 
no  lunger  requires  a  medical  examination,  it  is  my  opinion  that  the 
reference  in  Section  8  (now  Section  6406,  Compiled  General  Laws)  to 
the  medical  examination,  does  not  amount  to  a  mandatory  requirement 
that  there  should  be  a  medical  examination  of  apphcants  received  under 
the  provisions  of  amended  Section  7.  However,  if  there  is  a  medical 
examination,  it  must,  in  my  opinion,  be  construed  &&  a  part  of  the  agree- 
ment between  the  society  and  its  members. 

It  Is  my  opinion  that  a  medical  examination  is  required  of  all  ap- 
plicants whose  applications  are  secured  by  a  fraternal  l>eneflt  society 
under  its  preliminary  certificate  and  prior  to  its  completion  of  organiza- 
tion, and  thereafter  no  fm'ther  medical  examination  is  required  of  appli- 
cants accepted  under  the  provisions  of  amended  Section  7. 

Any  former  opinion  in  conflict  herewith  is  hereby  specifically  over- 
ruled. 
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March  9,   1942.— 042-119. 

INCORPORATION— PROCEDURE 

QUESTION:  Q)  What  procedure  is  necessary  for  Incorporating  a 
Fraternal  Benefit  Society? 

1 2)  Would  the  name  "Southeastern  Insurance  Cooperative"  be 
permissible  under  Florida  law  for  such  a  fraternal  benefit  society? 

To  Hon.  J.  Edioin  Larson.  Insurance  Com.missioner : 

Section  6529.  Compiled  General  Laws,  specifically  provides  that  fra- 
ternal benefit  societies  may  not  be  incorporated  under  the  general  cor- 
poration  laws  of  1925. 

Section  6051,  Compiled  General  Laws,  specifically  provides  that  the 
provisions  of  Chapter  n.  Compiled  General  Laws  (Sections  5978  to  6051, 
inclusive)  shall  apply  to  every  class  of  corporation  for  profit,  except  as 
limited  by  the  special  provisions  C7f  the  sub-chapters  thereof. 

Among  the  sub-chapters  referred  to,  I  find  sub-chapter  IX  specifi- 
cally relates  to  the  incorporation  and  regulation  of  fraternal  benefit 
societies. 

It  is  my  opinion  that  the  incorporation  of  fraternal  benefit  societies 
Is  fully  prCTvided  for  in  the  sub-chapter  above  referred  to  and  carried 
as  Sections  6391  to  6444,  inclusive,  of  Compiled  General  Laws, 

Section  6392,  Compiled  General  Laws,  provides  that  the  proposed 
corporate  name  of  the  society  shall  not  so  closely  resemble  the  name 
of  any  society  or  insurance  company  already  transacting  business  in  this 
state  as  to  mislead  the  public  or  lead  to  confusion.  Therefore,  since  you. 
as  State  Treasurer,  are  the  proper  official  with  whom  the  proposed 
charter  is  to  be  filed,  and  since  you  are  the  officer  duly  authorized  to  ap- 
prove the  same  and  issue  the  necessary  permits  to  transact  business,  you 
are  the  one  to  determine  whether  or  not  a  proposed  name  is  permissible, 
taking  into  consideration  the  provisions  of  the  statute  and  the  names  of 
other  societies  and  insurance  companies  on  file  in  your  oiBce  transacting 
business  in  this  state. 

BURIAL  INSURANCE 

November  13,  1941. — 041-642. 

POLICy— ASSIGNMENT  FOR  FUNERAL  PURPOSES 

QUESTION:  Should  the  State  Insurance  Commissioner  take  any 
action  in  regard  to  an  assignment  which  is  proposed  to  be  attached  to 
a  straight  life  Insurance  policy,  which  assignment  provides  for  a  specific 
funeral  home  to  attend  to  the  burial  of  the  deceased? 

To  Hon.  J.  Edurin  Larson,  iTiswrance  Commissioner: 

You  should  disapprove  this  assignment  upon  the  ground  that  It  is 
contrary  to  law. 

My  reasons  (or  so  ruling  are: 

il)  "...  It  shall  be  unlawful  for  any  such  payment  to  be  made 
or  withheld  for  the  purpose  of  either  directly  or  indirectly  inducing,  or  in 
furtherance  of  any  arrangement  or  agreement  designed  to  Induce,  the 
enxployment  of  a  particular  person,  firm   or  corporation   to  conduct  the 
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funeral  of  the  insured."     (Sec.  4,  Chap.  17070,  Laws  of  Florida,  Acts  of 
1935.)     (Italics  supplied.) 

(2)  The  ruling  of  the  Supreme  Court  of  Ohio  in  the  c^e  of  Rob- 
bins  vs.  Hennessey,  99  N.  £.  319. 

BENEVOLENT  MUTUAL,  BENEFIT  ASSOCIATIONS 

November  20.  1942.— 042-528. 

ACCIDENTAL  DEATH  POLICIES — PROVISIONS  RELATING  TO 
ACCIDENTS  FROM  WAR  RISKS 

QUESTION:  May  a  Benevolent  Mutual  Benefit  Association  operat- 
ing under  Chapter  640.  Florida  Statutes,  1941,  be  permitted  to  issue  an 
accident  policy  providing  benefits  for  accidental  death  only:  also  may  the 
association  include  in  such  policy  a  special  provision  to  cover  civilian  war 
risks  such  as  might  be  occasioned  by  enemy  air  raids,  coastal  bombard- 
ments or  land  invasion? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

Section  640.01  Florida  Statutes,  provides  that  assopiatfons  or  socle- 
ties  incorporated  under  Chapter  640  may  transact  ^ch  business  and 
functions  and  carry  out  such  purposes  as  may  be  set  forth  in  their  cer- 
tificates of  incorporation  issued  pursuant  to  said  chapter. 

Section  640.03  Florida  Statutes,  provides  that  the  certificate  of  in- 
corporation among  other  things  shall  set  forth  the  object  and  purpose 
of  such  association,  a  copy  of  the  proposed  by-laws,  and  a  full  and  com- 
plete plan  defining  as  to  how  such  association  proposes  to  operate,  and 
the  maximum  amount  of  benefits  upon  the  life  of  any  one  member  it 
mtends  to  provide,  which  amount  shall  be  paid  in  cash  and  shall  not 
exceed  $1000. 

I  can  find  no  statutory  protiibltlon  against  tlie  Issuance  by  such 
associations  of  the  type  of  policy  to  which  you  refer. 

It  is  therefore  my  opinion  that  such  associations  may  Issue  such 
policies  provided  the  certificates  of  incorporation  and  the  by-laws  of  the 
asscTciations  authorize  the  issuance  thereof. 

BENEVOLENT  MUTUAL  BENEFIT  ASSOCIATIONS 

March  11,  1941.— 041-101. 

ASSESSMENTS— LEVY 

QUESTION:  (1>  May  a  domestic  mutual  benefit  corporation  seg- 
regate the  liabilities  assumed  by  it  under  a  reinsurance  contract  with  a 
foreign  mutual  benefit  corporation  from  the  liabilities  incurred  from 
certificates  written  directly  by  the  domestic  corp<»ration? 

(2)  May  the  domestic  mutual  benefit  corporatl^i  assess  the  certifi- 
cate holders  of  the  foreign  mutual  benefit  corporation  for  payment  of 
all  losses  incurred  through  said  group  and,  at  the  same  time,  limit  the 
assessment  upon  members  holding  certificates  issued  by  it  (domestic  cor- 
poration) for  losses  arising  only  out  of  this  group? 

To  Hon.  J.  Edwin  Larson,  Insurance  CommissioTier : 

The  answers  to  your  questions  are  determined  by  the  provisions  of 
the  contract  of  reinsurance;  the  rider  issued  by  the  domestic  corporation; 
the  certificate  issued  by  the  foreign  corporation  and  its  by-laws.    I  have 
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examined  the  provisions  contained  in  the  foregoing  instruments  and  call 
your  attention  to  the  pertinent  parts  thereof  as  relating  to  your  Questions. 

I  call  your  attention  to  Sec.  9  of  the  certificate  issued  by  the  for- 
eign corporation,  which  provides: 

"The  application,  this  certificate  and  the  by-laws  of  the  corporation 
sliall  constitute  the  entire  contract  .  .  ." 

and  to  Sec.  1,  Ai-t.  VII  of  the  by-laws  of  the  foreign  corporation,  which 
provides : 

"The  member  shaU  pay  an  assessment  on  the  first  day  of  each 
month.  If  his  certificate  is  issued  between  the  first  and  the  fifteenth 
day  of  the  month,  inclusive,  the  member's  first  monthly  payment  wlU 
fall  due  on  the  first  day  of  the  following  month  after  date  of  issue.  If 
his  certificate  is  issued  after  the  fifteenth  day  of  the  month,  the  mem- 
ber's first  monthly  payment  will  fall  due  on  the  first  day  of  the  second 
month  after  the  date  of  issue.  Prom  the  tcTtal  assessment  collection, 
except  the  first  four  monthly  payments,  not  less  than  fifty  per  cent  shall 
be  set  aside  and  used  only  for  the  creation  of  the  Reserve  and  Mortuary 
Funds  required  by  the  By-Laws  as  accumulated  reserves  and  for  the  pay- 
ment of  the  approved  claims,  and  no  extra  payments  will  ever  be  de- 
manded until  said  Mortuary  Fund  is  not  sufficient  to  pay  approved  claiTns 
in  full.  In  such  event  it  is  mutually  agreed  that  the  Corporation  has  the 
right,  when  necessary  to  demand  and  collect  assessments  in  addition  to 
those  stipulated  above  in  an  amount  sufficient  to  include  the  actual  mor- 
tality experience,  the  guaranty  and  reserve,  and  the  general  operating 
expense  of  the  company.  It  is  understood  and  agreed  that  the  assess- 
ment rates  are  not  based  upon  calculations  from  any  mortality  table 
with  assumed  rate  of  interest,  and  that  they  may  be  Increased  if  neces- 
sary to  comply  with  the  provisions  of  this  certificate  and  in  accordance 
with  the  laws  under  which  it  is  issued." 

and  to  the  reinsurance  contract,  which  provides  that  the  domestic  cor- 
poration accepts  the  assets  and  liabilities  of  the  foreign  corporation  in 
accordance  with  the  provisions  contained  in  the  certificate  issued  by  it 
imeaning  the  certificate  issued  by  the  foreign  corporation) ;  and  that 
the  rider  issued  by  the  domestic  corporation  provides  that  the  domestic 
corporation  assumes  all  liabilities  of  the  foreign  corporation,  subject  how- 
ever, to  the  provisions  of  said  certificate  (meaning  the  certificate  issued 
by  the  foreign  corporation) ;  the  reinsurance  agreement  and  the  provisions 
of  Chapter  15885,  Laws  of  Florida,  Acts  of  1933,  as  amended. 

There  is  no  prohibition  under  Chapter  15885,  Acts  of  1933,  as  amended 
by  Chapter  16802,  Acts  of  1935;  Chapter  19121,  Acts  of  1939,  against  such 
segregation  and  assessments;  nor  do  I  find  any  prohibition  against  a  cor- 
poration incCTrp orated  under  the  provisions  of  the  above  statute,  from 
issuing  a  policy  which   would  contain  such  provisions. 

My  answer  to  your  first  question  is  "yes"  and  my  answer  to  yoin' 
second  question  is  "yes",  provided  the  Mortuary  Fund  of  the  foreign 
gi'oup  or  class  is  not  sufDclent  to  pay  the  approved  claims  of  said  group 
or  class  in  full. 

BENEVOLENT  MtTTUAL  BENEFIT  ASSOCIATIONS 

January  23,  1942. — 042-38. 

INITIAL  DEPOSIT— RIGHT  TO  ASSESS  POOCYHOLDERS 

QUESTION:  (1)  Has  a  Benevolent  Mutual  Benefit  Association  the 
right  to  levy  extra  assessments  upon  its  policyholders  to  raise  the  addi- 
tional reserve  fund  required  in  Chapter  20410,  Acts  of  1941? 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  743 


INSVKANCE — Benevolent  Matnal  Benefit  Associations 

(2)  If  the  answer  to  the  first  question  is  in  the  negative,  would  a 
policy  provision  purporting  to  give  the  Association  such  right  be  valid 
and  enforceable  against  the  policyholders? 

To  Hem..  J.  EdtDin  Larson,  iTisuTance  Commissioner: 

(IJ  In  my  opinion  such  associations  do  not  have  the  right  to  assess 
their  policy  or  certificate  holders  for  the  purpose  of  raising  this  addi- 
tional deposit. 

My  reasons  for  so  ruling  are  because  it  is  apparent  that  in  Section  5, 
Chapter  15885,  Laws  of  Florida,  1933,  the  deposit  of  $5,000.00  therein  re- 
quired is  not  to  be  raised  by  any  assessment  against  the  policyholders. 
The  Intent  of  Section  2  of  Chapter  20410,  Laws  of  Florida.  Acts  of  1941, 
is  obviously  to  require  a  deposit  of  $25,000.00  before  a  company,  incor- 
porated after  the  enactment  of  said  chapter,  can  commence  to  do  busi- 
ness, and  that  companies  already  incorporated  have  until  June  30,  1942. 
to  have  this  additional  required  sum  of  money  deposited  with  you.  It 
Is  not  logical  to  conclude  that  if  these  Benevolent  Mutual  Benefit  Compa- 
nies could  not  assess  their  members  under  Chapter  15885  for  the  pur- 
pose of  raising  the  then  required  sum  of  $5,000.00  which  everyone  will 
surely  admit,  that  they  surely  cannot  now  assess  their  members  to  in- 
crease the  sum  to  $25,000.00. 

A  further  reason  why  I  do  not  believe  such  companies  can  assess 

their  certificate  or  policyholders  for  such  a  purpose  is  because  such  a 
company  incorporated  after  the  enactment  of  Ctiapter  20410,  supra,  must 
make  this  Initial  deposit  of  $25,000.00  before  they  can  commence  to  do 
business.  What  reason  or  logic  or  justice  is  there,  therefore,  to  hold  that 
a  company  incorporated  prior  to  the  enactment  of  Chapter  20410,  supra, 
could  levy  such  assessments? 

It  is  true  that  Section  14  of  Chapter  15885,  supra,  provides: 
"The   cost  of   maintaining   membership   certificates   by  assessments 
shall  include  a  sufficient  amount  to  cover  the  actual  mortality  experience, 
the  etxaranty  and  reserve  as  herein  provided,  and  the  general  operating 
expense  of  the  association  ..." 

but  when  the  Act  is  read  in  its  entirety,  the  term  "guaranty  and  reserve" 
can  only  mean  the  giiaranty  and  reserve  fund  that  is  created  by  the 
assessment  of  $1.00  per  year  per  certificate. 

A  further  reason  for  my  so  holding  is  found  in  the  phraseology  of 
the  last  paragraph  of  Section  2  of  Chapter  20410,  supra,  where  reference 
is  made  to  the  "initial  deposit"  and  "reserve  fund."  Apparently,  the 
Legislature  drew  a  distinction  between  the  two  funds. 

(2)  In  my  opinion  such  associations  do  not  have  the  right  to  levy 
an  assessment  for  such  a  purpose  even  though  the  policy  provisions  pur- 
port to  give  it  such  right,  because  the  Legislature  by  the  enactment  of 
Chapter  15885,  supra,  as  amended,  put  a  limitation  upon  these  associa- 
ticAks  as  for  what  purposes  they  could  assess  their  members. 

BENEVOLENT  MUTUAL  BENEFIT  ASSOCIATIONS 

July  2,   1941.— 041-353. 

INSURANCE  COMMISSIONER— DISPOSITION  OF  DEPOSIT  UPON 

LIQUIDATION 

QUESTION:     A  Benevolent  Mutual  Benefit  Association  has  decld^l 

to  terminate  its  business,  what  is  its  right  to  possession  of  the  securitl^ 
and  moneys  deposited  with  the  State  Insurance  Commission  under  the 
provisions  of  Section  5,  Chapter  19121,  Acts  of  1939? 
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Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

It  appears  that  the  company  had  a  special  meeting,  called  by  its 
Board  of  Directors,  on  the  13th  day  of  June,  passed  a  resolution  to  ter- 
minate Its  business,  and  that  all  unearned  premium  payments  were  re- 
funded as  of  the  1st  day  of  July.  1941. 

In  my  opinion,  you  should  not  release  the  securities  that  have  been 
deposited  with  you  by  this  association  imtil  it  has  been  defliiiteiy  deter- 
mined that  there  are  no  unpaid  claims  against  this  association  nor  are 
there  any  claims  to  arise.  It  would  appear  that  it  is  going  to  necessitate 
a  release  at  all  liability  from  each  member  of  this  association,  for  the 
reason  that  I  know  of  no  way  of  determining  what  claims  may  arise  in 
the  future.  I  make  this  statement  not  unmindful  as  to  the  provisions 
contained  in  Section  5  on  the  last  page  of  the  policy  for  the  reason  that 
our  Supreme  Court  has  held  that  under  such  provisions  as  contained  in 
this  section,  the  same  will  be  deemed  to  have  been  complied  with  if  the 
insured  has  notified  the  insurer  as  soon  as  it  was  within  his  ability  to 
do  so.    In  other  words,  this  provision  may  be  voided  upon  certain  grounds. 

BENEVOLENT  MUTUAL  BENEFIT  ASSOCIATIONS 

November  23,  1942.— 042-534. 

POLICIES— FORM 

QUESTIONS:  Has  the  Insurance  Commissioner  the  authority  t» 
require  companies  operating  under  the  Benevolent  Mutual  Benefit  As- 
sociation Laws  to  stamp  on  the  face  of  their  policies  in  red  ink  "Assess- 
ment Policy"? 

Is  the  provision  of  law  requiring  that  such  pohcies  have  plainly 
printed  in  red  inic  on  the  first  page  of  such  policies,  in  conspicuous  form, 
the  fact  that  full  payment  of  loss  is  conditioned  upon  the  ability  of  the 
Association  to  collect  assessments  from  its  members  for  such  purposes, 
fully  complied  with  by  the  following  statement  appearing  on  the  face  of  a 
specimen  policy:  "This  Policy  is  issued  under  the  provisions  of  Chapter 
15885,  Acts  of  1933,  as  amended,  and  payments  herein  provided  by  this 
contract  are  conditioned  upon  the  ability  of  the  Corporation  to  collect 
assessments  from  the  members  for  such  purposes"  and  is  said  provision 
of  law  complied  with  when  the  foregoing  statement  appears  in  red  on 
the  face  of  a  policy  wherein  and  whereon  the  color  red  predominates? 

To  Hon.  J.  Edwin  Larson,  Insurance  Commissioner: 

The  invportant  part,  and  the  required  part,  of  the  foregoing  quo- 
tation, is  the  last  clause  thereof,  and  yet,  the  way  the  quotation  is  set 
up  and  constructed,  the  conspicuousness  of  the  required  clause  is,  in  my 
opinion,   lost. 

Further,  it  is  my  opinion  that  the  ccnspicuousness  of  said  quotatlbn 
Is  destroyed  by  the  use  of  a  rather  impressive  red  border  and  the  other 
use  of  red  ink  on  said  policy.  The  obvious  intent  of  the  Legislature  in 
requiring  that  said  clause  be  printed  in  red  ink,  was  to  make  it  stand 
out  above  everything  else  in  the  policy,  in  order  that  the  assured  might 
not  fail  to  recognize  the  type  of  policy  he  was  acquiring.  In  my  opinion, 
this  plain  intent  of  the  statute  is  violated  and  defeated  when  the  use 
of  red  ink  in  other  portions  of  the  policy  is  promiscuous.  As  a  matter 
of  fact,  in  the  specimen  policy,  the  printed  matter  which  stands  out  Is 
that  which  is  done  in  black. 

The  statute  provides  that  the  policy  shall  have  plainly  printed  in 
red  Ink  on  the  first  page  of  the  policy  in  ccmspicuous  form  the  fact  thai 
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full  payment  of  loss  is  conditioned  upon  the  ability  of  the  Insurer  Issuing 
said  policy  to  collect  assessments  from  its  members  for  such  purposes. 
If  the  entire  policy  were  printed  in  red  ink,  that  would  be  an  obvious 
effort  to  defeat  the  intent  of  the  statute,  and  where,  in  the  present  case, 
the  required  clause  has  been  so  placed  as  to  blend  with  and  become  al- 
most a  part  of  the  border  around  the  face  of  the  policy,  which  border 
is  also  in  red  ink,  it  is  my  opinion  that  such  practice  violates  the  intent 
of  the  statute. 

Under  Section  640.07  you  have  the  authority  to  consider  a  copy  of 
all  contracts  for  benefits  which  such  Associations  propose  to  use,  and  It 
is  made  your  duty  therein  to  approve  the  same  if  found  to  be  clear  and 
definite  in  form  and  content,  equitable,  fair  and  explicit  in  its  provisions, 
to  the  end  that  the  proposed  assured  shall  be  fully  and  clearly  advised 
as  to  the  extent  and  nature  of  the  obligation  assumed  by  the  Association, 
and  it  Is  also  made  your  duty  therein  to  disapprove  all  such  forms  as 
may  be  submitted  that  do  not  definitely  and  clearly  cCTver  the  purpose  for 
which  the  organization  is  incorporated  in  compliance  with  said  law,  or 
the  true  meaning  and  Intent  of  which  Is  Inequitable,  unfair,  deceptive, 
ambiguous,  involved,  or  obscure. 

Under  the  foregoing  statute.  It  is  my  opinion  that  you  have  the  au- 
thority to  disapprove  the  type  of  policy,  specimen  copy  of  which  is  at- 
tached to  your  request,  on  the  ground  that  said  policy,  with  respect  to 
the  required  clause  hereinbefore  quoted,  is  not  in  strict  compliance  with 
the  law,  is  deceptive  and  obscure. 

It  is  my  oplnlcm  that  you  have  no  authority  to  require  that  said 
Association  stamp  "Assessment  Policy"  on  such  policies  as  they  may  issue. 
You  do  have  t  heauthority,  however.  In  my  optolcm,  to  require  that  the 
clause  required  by  the  statute  be  clearly  and  conspicuously  get  out  on 
the  face  of  said  policy, 

BENEVOLENT  MUTUAL  BENEFIT  ASSOCIATIONS 

July  13,  1942.— 042-367. 

REINSTATEMENT  OP  POLICY — EXTENDED  BENEFITS 

QUESTION:  If  an  insurance  company  accepts  a  reinstatement  of  an 
insurance  policy  from  an  assured  whose  age  is  known  to  the  company, 
may  the  company  extend  the  schedule  of  benefits  beyond  the  provisions 

stated  In  the  insurance  policy? 

To  Hon.  J,  Edwin  Larson,  Insurance  Commissioner: 

From  the  correspondence  attached  to  your  inquiry,  it  appears  that 
two  policies  of  insurance  were  issued  and  lapsed,  that  they  were  subse- 
quently reinstated  when  assured  was  sixty-six  years,  two  months,  and 
twenty-six  days  old,  and  that  assured  is  now  deceased,  and  the  beneficiary 
under  the  policy  has  filed  a  claim.  The  company  has  offered  a  settle- 
ment of  thirty  per  cent  of  the  face  value  tit  the  policy  and,  in  arriving  at 
this  figure,  the  company  is  extending  the  schedule  of  benefit  beyond 
what  is  provided  in  the  policy. 

The  two  policies  were  written  when  the  assured  was  of  the  age  be- 
tween sixty-four  and  sixty-five  years,  but  the  reinstatement  of  the  policy 
occurred  when  assured  was  sixty-six  years  of  age.    The  policies  provided 

in  Sub-section  <b)   under  Section  10,  as  follows; 

"It  is  mutually  understood  and  agreed  that  if  the  Member  is  of  the 
age  of  sixty-one  and  not  over  the  age  of  sixty-three  at  the  date  of  Is- 
suance or  last  reinstatement  of  this  certificate,  seventy  per  cent  of  the 
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benefits  herein  provided  for  shall  be  payable;  or  if  the  Member  is  the 
age  of  sixty -four  and  not  over  sixty -five  nearest  birthday  at  the  date  of 
issuance  or  last  reinstatement  of  this  certificate,  flity  per  cent  of  the 
benefits  herein  provided  for  shall  be  payable." 

The  company  now  endeavors  to  extend  the  benefits  accruing  under 

the  policy  to  the  age  of  sixty-six  according  to  some  schedule  not  ap- 
pearing in  the  policy  and  by  the  extension  of  such  schedule  reduces  tne 
amount  from  fifty  to  thirty  per  cent  of  the  face  value  of  the  policies. 
I  am  unable  to  arrive  at  any  such  conclusion  conformable  to  the  adoption 
of  such  a  schedule  by  the  insurance  company.  The  rule  for  the  construc- 
tion and  interpretation  of  insurance  contracts  is  that  the  policy  must 
be  liberally  construed  in  favor  of  the  insured  so  as  not  to  defeat,  without 
a  plain  necessity,  his  claim  to  the  Indemnity  which  in  making  the  in- 
surance it  was  his  object  to  secure. 

National  Surety  Company  and  Wilder  vs.  WlUiams,  as  Receiver,  74 
Pla.  446;   77  So.   212. 

The  Aetiia  Casualty  and  Surety  Co.  vs.  Frank  Cartmel.  S7  Fla.  495; 
100  So.  802. 

The  general  law  is  that  the  policy  of  insurance  Is  a  contract  between 
the  insurer  and  the  insured.  The  two  policies  of  insurance  referred  to 
provide: 

"1.  THE  APIjLICATION,  and  the  policy  constitute  the  entire  con- 
tract between  the  Member  and  the  Company  and  shall  continue  in  force 
and  effect  only  so  long  as  all  premiums  and  payments  of  every  nature 
payable  imder  the  terms  of  the  contract  have  been  paid  by  the  Member. 
There  shall  be  no  obligation  resting  upon  the  Company  cr  any  of  its 
Members,  ofQcers  or  directors  other  than  stated  in  the  policy  and  appli- 
cation, which  together  with  all  indorsements  constitute  the  entire  con- 
tract. In  acceptmg  this  policy  the  Member  agrees  that  any  Euid  all  bene- 
fits provided  for  herein  are  conditioned  upon  same  being  collected,  as  set 
forth  herein,  from  the  Members  in  the  form  of  premiums,  payments, 
deposits  or  assessments  for  the  purpose,  of  paying  approved  claims  here- 
under." 

"10.  (d)  It  Is  also  further  provided  that  in  the  event  the  Member 
shaU  within  one  year  from  the  effective  date  of  this  Policy  or  from  the 
date  of  any  reinstatement  after  lapse  thereof,  die  as  a  result  of  or  caused 
by,  or  complicated  by  any  form  of  the  following;  Arterio  sclerosis,  heart 
trouble,  thrombosis,  Mdney  trouble,  high  blood  pressure,  tuberculosis,  dia- 
betes, cancer,  liver  trouble,  apoplexy  or  pellagra — then  the  Company 
shall  be  liable  for  the  payment  of  only  twenty  per  cent  of  the  amoimt 
otherwise  due  hereunder;  and  if  the  member  shall  die,  after  this  policy 
has  been  in  fuH  and  continuous  force  for  more  than  one  year  and  less 
than  two  years,  from  any  of  the  causes  enumerated  in  this  sub-para- 
graph (d)  then  the  Company  shall  be  liable  for  the  payment  of  one-half 
of  the  benefits  other^'ise  payable  hereunder." 

"10.  (fJ  No  representations  not  contained  in  the  Application  of 
the  Member  or  in  this  Policy  shall  bind  the  Company  or  the  Member 
in  any  way,  and  there  shall  be  no  obligation  restmg  upon  the  Company, 
or  any  of  its  Members,  officers  or  directors  other  than  stated  in  the 
policy  and  Application.  No  waiver  of  any  condition  or  change  or  altera- 
tion of  this  Pohcy  or  the  form  of  application  will  be  valid  unless  approved 
by  the  President  or  Secretary  of  the  Company  and  the  Member  and 
such  approval  indorsed  thereon.  This  Policy  shall  not  become  effective 
and  be  in  force  until  it  is  delivered  and  accepted  by  the  applicant  while 
in  sound  mental  and  bodily  health." 
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I,  therefore,  am  ot  the  opinion  that  the  insurance  company  has  no 
right  to  extend  its  schedule  of  benefits  beyond  that  which  is  stated  in 

the  contracts  of  insurance. 

SURETIES    AND    SUBETT    COMPANIES 

August  29,   1942. — 042-429. 

INSURANCE    COMMISSIONER— VOLUNTARY    DEPOSITS    FROM 

CASUALTY    INSURANCE  COMPANIES 

QUESTION:  (1)  What  authority  does  the  Insurance  Commissioner 
have  for  accepting  from  casualty  insurance  companies,  a  voluntary  deposit 
of  securities  not  required  under  the  law? 

<2)  What  authority  does  the  Insurance  Commissioner  have  for  ac- 
cepting other  than  United  States  Bonds,  or  bonds  of  any  state,  under 
Section  648.02,  Florida  Statutes.  1941? 

{3>  What  authority  does  the  Insurance  Commissioner  have  for  Is- 
suing an  official  certificate  of  deposit  for  a  voluntary  deposit  by  a  casualty 
company  for  the  benefit  of  its  policyholders? 

To  Hon.  J.  Edvrin  Larson.  State  Treasurer  and  Insurance  Commissioner: 

(1)  It  is  my  opinion  that  you  have  no  authority  whatsoever  in 
your  official  capacity  to  accept  from  casualty  Insurance  companies  a  vol- 
untary deposit  of  securities  not  required  under  the  law. 

(2)  It  is  my  opinion  that  you  have  no  authority  for  accepting  other 
than  United  States  Bonds,  or  bonds  of  any  state,  under  Section  648.02. 
Florida  Statutes,  1941,  for  the  section  so  directs  what  you  shall  do. 

(3)  It  is  my  opinion  that  you  have  no  authority  to  issue  an  official 
certificate  of  deposit  for  a  voluntary  deposit  by  a  casualty  company  for 
the  benefit  of  its  policyholders.  Such  a  certificate  would  be  of  no  effect. 
The  voluntary  deposit  could  be  withdrawn  at  any  time  and  there  is  no 
authority  in  law  whereby  you  can  act  m  your  official  capacity  as  a  de- 
positary of  voluntary  deposits  for  a  casualty  company  or  anyone. 


CHAPTER  XXIX 
BANKS  AND  BANKING 

INCORPORATION,    ORGANIZATION    AND    POWERS 

October  17,  1941.— 041-589. 

DEPOSITORY  BANK — PLEDGE  OF  COLIjATEBAL,  PROTECTING  TAX 
COLLECTOR'S  DEPOSIT 

QUESTION:  Is  it  the  duty  of  the  Tax  Collector  to  release  the 
$60,000.00  U.  S.  3%  Treasuiy  Bonds  pledged  by  depository  bank  to  secure 
the  Tax  Collector's  deposits  therein,  and  would  he  be  relieved  of  respon- 
sibility under  bond  pledged  by  depository  bank  to  the  Beard  of  County 
Commissi  on  er^  ? 

To  Hon.  Murray  Sams.  State  Attoritey,  DeLand,  Florida: 

I  am  of  the  opinion  that  the  Tax  Collector  should  use  all  diligence 
possible  to  protect  his  deposit  of  moneys  that  he  is  holding  as  Tax  Col- 
lector of  the  County.  See  Mort  vs.  Robinson,  156  So.  535,  and  I  am 
of  the  opinion  that  it  is  proper  for  the  Tax  Collector  to  require  of  the 
depositoi'y  bank  collateral  to  secure  his  deposit;  and  it  would  be  my 
suggestion  that  if  the  Tax  Collector's  present  bank  does  not  desire 
to  ctTntinue  the  arrangement  whereby  the  depository  bank  has  deposited 
certain  collateral  security  to  secuie  the  Tax  CoUector's  deposits,  that  the 
Tax  Collector  make  other  arrangements. 

In  connection  with  the  above,  see  also  Section  6079,  Compiled  General 
Laws,  Permanent  supplement.  Volume  5;  First  American  Bank  and  Trust 
Company  et  al,  vs.  Town  of  Palm  Beach,  117  So.  900, 

INCORPORATION.    ORGANIZATION    AND    POWERS 

October  22,  1942.— 042-496. 

LOANS — CONTRACTORS  ENGAGED  IN  WAR  WORK 

QUESTION:  By  virtue  of  the  authority  vested  in  the  Governor  under 
the  Constitution  of  the  State  of  Florida  and  by  virtue  of  his  oath  of 
office  to  suppoit,  protect  and  defend  the  Constitution  and  Government 
of  the  United  States  and  of  the  State  of  Florida,  has  he  the  power  to 
issue  an  executive  order  decreeing  that  in  view  of  the  necessity  for  a 
vigorous  prosecution  of  the  war  if  our  form  of  government  is  to  survive, 
the  limitation  placed  upon  the  amount  that  may  be  borrowed  from  a 
state  bank  or  trust  company  by  one  individual  or  corporation  shall  not 
apply  to  war  contracts  entered  into  imder  and  within  the  scope  of.  Execu- 
tive Order  No.  9H2? 

To  Hon.  Spessard  L.  Holland,  Governor: 

The  Executive  Order  you  mention  authorizes: 

"The  War  Department.  Navy  Department  and  the  Maritime  Com- 
mission .  .  .  without  regard  to  the  provisions  of  law  relating  to  the 
making,  performance,  amendment  or  moriiflcation  of  contracts,  (a)  to 
enter  into  coti tracts  with  any  Federal  Reserve  Bank,  the  Reconstruction 
Finance  Corporation,  or  with  any  other  financing  institution  guaran- 
teeing such  Reserve  Bank.  Reconstruction  Finance  Conx>ration,  or  other 
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financing  Institution  against  loss  of  principal  or  interest  on  loans,  dis- 
counts or  advances,  or  on  commitments  in  connection  therewith,  which 
may  be  made  by  such  Reserve  Bank,  Reconstruction  Finance  Corpora- 
tion, or  other  flnancing  Instituticn  for  the  purpose  of  financing  any  con- 
tractor, subcontractor  or  others  eneaged  in  any  business  or  operation 
which  is  deemed  by  the  War  Department,  Navy  Department  or  Maritime 
Commission  to  be  necessary,  appropriate  or  convenient  for  the  prosecu- 
tion of  the  war.  and  to  pay  out  funds  in  accordance  with  the  terms  of 
any  such  contract  so  entered  Into;  and  <b)  to  enter  into  contracts  ta 
make,  or  to  participate  with  any  Federal  Reserve  Bank,  the  Reconstruc- 
tion Finance  Corporation,  or  other  financing  institution  in  making  loans, 
discounts  or  advances,  or  commitments  In  connection  therewith,  for  the 
purpose  of  financing  any  contractor,  subcontractor  or  others  engaged  in 
any  business  or  operation  wliich  is  deemed  necessary  by  the  War  Depart- 
ment, Navy  Department  or  Maritime  Commission  to  be  necessary,  ap- 
propriate or  convenient  for  the  prosecution  of  the  war.  .  ,  ," 

You  state: 

"There  are  a  niimber  of  towns  in  the  state  in  which  only  state  banks 
are  located.  In  these  towns  are  certain  manufacturing  enterprtees  that 
are  capable  of  handling  important  war  contracts.  The  three  above 
mentioned  departments  of  the  United  States  Govei-nment  desire  loaiu 
to  be  made  by  the  local  state  banks  to  such  manufacturmg  enterprjms 
in  order  to  facihtate  the  performance  of  the  contracts  and  In  order  to 
have  the  local  state  banks  keep  a  constant  check  on  the  contractons  with 
respect  to  the  proper  expenditure   of  the  funds." 

You  will  note  that  the  language  of  the  Executive  Order  permits 
flnanclns  by  certain  federal  institutions  and  then  contains  the  general 
language  that  would  apply  to  any  other  financial  institution.  Since  I 
am  of  the  opinion  that  these  loans  can  be  made,  as  I  shall  hereinafter 
point  out,  I  believe  that  this  particular  point  should  be  cleared  up  by  an 
opinion  from  the  Attorney  General  of  the  United  States.  If  he  ahould 
hold  that  it  applied  to  all  other  financing  institutions,  whether  federal 
or  not,  then  I  think  it  would  be  in  order  to  proceed  under  this  opinion. 
I  do  not  believe  it  necessary  to  give  you  a  direct  answer  to  your  question 
because  I  have  been  unable  to  find  any  prohibition  in  our  state  banking 
laws  from  a  loan  of  this  character  being  made  provided  the  Comptroller 
will  promulgate  certain  rules  and  regulations  with  regard  thereto.  The 
nearest  approach  that  we  have  to  a  loan  or  a  contract  in  question  here 
is  Section  653,18,  Florida  Statutes  of  1941,  sub-paragraphs  2  and  3.  Sub- 
paragraph 2  provides: 

"It  shall  be  unlawful  to  loan  more  than  ten  per  cent  of  the  com- 
bined capital  and  unimpaired  surplus  of  any  bank  or  trust  company  to 
any  person,  firm  or  corporation  (not  an  officer,  dii'ector  or  employee) 
until  it  stmU  have  been  approved  by  the  board  of  directors  or  a  duly  au- 
thorized committee  therefrom." 

You  will  note  that  this  Is  a  limitation  only  upon  the  powers  of  the 
offlcers  of  the  bank  to  make  a  loan  of  over  ten  per  cent  of  the  com- 
bined capital  and  unimpaired  surplus  of  the  bank  without  the  approval 
of  the  board  of  directors. 

Bub-paragraph  3  provides: 

"Provided  that  where  loans  to  customers  of  the  institution  (not  offi- 
cers, directors  or  employees  thereof)  are  amply  and  entirely  secured,  the 
ten  per  cent  limitation  may  be  increased  to  twenty-five  per  cent  of  the 
combined  capital  and  unimpaired  surplus." 
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This,  as  you  see,  removes  the  ten  per  cent  limitation  contained  in 
sub -paragraph  2  and  permits  the  officers  of  a  bank  to  loan  up  to  twenty- 
flve  per  cent  of  the  combined  capital  and  unimpaired  surplus,  when 
same  is  entirely  secured,  without  the  approval  of  the  board  of  directors. 
Therefore,  since  there  is  no  limitation  upon  a  loan  or  a  contract  of  the 
character  mentioned.  I  am  t>t  the  opinion  that  since  this  is  a  contract  wilii 
an  agency  of  the  government  that  is  engaged  in  the  defense  of  our  coun- 
try, and  therefore  the  Constitution  of  the  United  States  and  of  the  State 
of  Florida,  it  would  be  proper  to  enter  into  same  provided  that  the  Comp- 
troller will  exercise  the  prerogatives  given  him  by  Section  653.35,  Florida 
Statutes,  1941,  which  reads: 

"The  comptroller  may  from  time  to  time  formulate  and  promulgate 

reasonable  rules  and  regulations  governing  the  conduct  of  state  hanks 
and  trust  companies  doing  business  in  this  state  which  shall  have  the 
force  of  law  and  he  shall  have  the  power  to  enforce  the  same,"  and  make 
the  necessary  rules  and  regulations  under  which  said  contracts  or  loans 
can  be  made  and  that  same  should  be  limited  strictly  to  the  contracts  or 
loans  provided  for  in  the  President's  Executive  Order. 

November  19,  1942—042-519. 

Supplement  to  Opinion  042-496  dated  October  22,  1942,  amending  said 

opinion  by  strilcing  out  all  reference  to  the  Comptroller. 

To  Hon.  Spessard  L.  Holland,  Governor: 

I  have  considered  your  letter  of  November  6  with  regard  to  my  opin- 
ion to  you  under  date  of  October  22,  I  note  that  you  state  you  do  not 
feel  that  the  purpose  of  your  inquiry  was  satisfied  by  this  opinion  because 
"the  Comptroller  has  not  promulgated  rules  and  regulations  allowing  a 
loan  of  the  character  mentioned." 

As  pointed  out  in  my  previous  opinion,  I  take  the  view  that  the 
statute  authorizes  a  loan  of  this  character,  and  while  I  felt  that  it  would 
be  well  for  the  Comptroller  to  make  rules  and  regulations  in  accordance 
therewith,  this  was  really  done  in  deference  to  the  construetlon  that  he 
had  placed  upon  the  statute  and  with  the  Idea  to  recognize  him  as  the 
proper  ofiQcer  to  administer  our  banking  laws.  However,  I  do  not  think 
it  necessary  that  the  Comptroller  do  so,  and  am  of  the  opinion  that  it 
would  be  proper  for  a  state  bank  to  make  the  loans  mentioned  in  your 
letter  provided  aU  other  portions  of  my  cpinion,  with  the  exception  of 
the  reference  to  the  Comptroller,  are  complied  with. 

I  might  add,  with  regard  to  the  question  of  your  power  to  issue  an 
executive  order  decreeing  that  the  limitation  placed  upon  the  amount 
that  may  be  borrowed  from  a  state  bank,  appears  to  me  to  be  improper. 
First,  because  the  state  banks  have  such  authority  if  the  conditions  of 
my  letter  of  October  22  are  fulfilled,  as  pointed  out  hereinabove,  and 
second,  I  do  not  believe  that  there  are  sufficient  facts  to  justify  yoiir 
issuing  an  executive  order  because  of  any  present  emergency.  I  do  not 
believe  that  the  President's  proclamation  went  sufficiently  far  to  cause 
me  to  inquire  into  the  question  of  your  power  to  issue  an  executive  order 
under  the  circumstances. 

TRUST  COMPANIES 

November  20,  1942. — 042-526. 

DEPOSITS  HELD  BY  STATE  TREASURER — WAR  DAMAGE 
INSURANCE    ON   MORTGAGED   PROPERTY 

QUESTION:  Should  the  State  Treasurer  require  war  damage  in- 
surance on  property  covered  by  mortgages  held  by  the  State  Treasurer 
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as  deposits  by  trust  companies  under  Section  655.10,  Florida  Statutes, 
19417 

To  Hon.  J.  Edmn  Larson,  State  Treasurer: 

The  foregoing  section  of  the  Statutes  requires  trust  companies  doing 
business  in.  this  State  to  deposit  with  the  State  Treasurer  a  sum  equal  to 
25%  of  their  paid-in  capital  stock,  which  sum,  however,  cannot  be  less 
than  $25,000.00.  This  deposit  may  be  in  cash,  bonds,  stocks,  or  other 
securities  of  equal  market  value,  mcluding  approved  mortgages  on  real 
property.  The  value  of  the  securities  Is  fixed  by  the  State  Treasurer,  the 
Attorney  General,  and  the  Comptroller.  If  the  aggregate  value  of  such 
deposited  securities  exceeds  the  amount  required  to  be  deposited,  the  trust 
company  may  withdraw  the  excess.  If,  on  the  other  hand,  the  aggregate 
value  falls  below  the  required  amcTunt,  then  the  trust  company  is  required 
to  deliver  additional  securities  to  make  up  the  deficit. 

The  Statute  does  not  require  you  to  anticipate  any  decrease  in  the 
value  of  such  securities,  nor  are  you  required  to  safeguard  said  securlti^ 

other  than  as  custodian  thereof. 

It  is  my  opinion  that  you  would  have  no  authority  to  require  trust 
companies  to  provide  the  war  damage  insurance  to  which  your  request 
refers.  It  is  quite  probable  that  the  trust  companies  themselves  could 
require  the  mortgagors  to  provide  such  insurance,  and  you  may  with 
propriety,  I  think,  call  the  trust  companies'  attention  to  the  advantages 
to  be  gained  by  having  such  mortgages  fortified  by  war  damage  insur- 
ance, which  suggestion  they  may  or  may  not  follow,  as  they  see  fit. 

TRUST  COMPANIES 

August  18,  1942.— 042-398. 

TRUST   COMPANY    OP   SARASOTA— DELIVERY   OP  ASSETS   OF 
DIRECTORS  BY  STATE  TREASURER  PURSUANT  TO  ORDER  OF 

CIRCUIT  COURT 

QUESTION:  What  procedure  should  the  State  Treasurer  follow  In 
connection  with  the  decree  or  order  signed  by  Circuit  Judge  W.  T.  Harri- 
son on  July  7,  1942,  in  the  liquidation  proceedings  of  the  Trust  Company 
of  Sarasota  and  what  steps  should  be  taken  by  the  State  Treasurer  in 
securing  a  refund  of  $68.50  from  said  Trust  Company  to  cover  expenses 
incurred  by  you  in  connection  with  said  liquidation  proceedings? 

To  Hon.  J.  Edwin  Larson,  State  Treasurer: 

The  order  you  referred  to,  signed  by  Judge  Harrison,  required  you  as 
State  Treasurer  to  deed  the  property  therein  described  to  the  Directors 
of  the  Trust  Company  of  Sarasota  and  to  pay  over  to  them  $3500  which 
you  now  hold  for  said  Trust  Company,  Liquidation  and  dissolution  of 
trust  companies  are  under  the  supervision  of  circidt  courts,  and  the 
Circuit  Judge's  order  In  this  instance  is  your  authority  and  protection 
for  delivering  these  assets  to  the  Directors  of  the  Trust  Company  of 
Sarasota. 

Warrant  or  check  should  be  drawn  for  the  $3500  payable  to  the 
Directors  ct  the  Trust  Company  of  Sarasota,  naming  each  of  said  direc- 
tors and  specifying  the  group  as  Directors  of  the  Trust  Company  of  Sara- 
sota, The  warrant  should  then  be  forwarded  to  Mr.  E.  A.  Smith,  president 
and  one  of  the  directors  of  said  Trust  Company. 

The  deed  of  conveyance  should  be  a  fee  simple  deed  with  no  war- 
ranties, naming  the  same  persons  as  Directors  of  the  Trust  Company  of 
Sarasota  as  grantees.    The  deed  should  then  be  signed  by  you  as  state 
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Treasurer  before  two  witnesses  and  acknowledged  by  you  before  some 
officer  authorized  to  take  acknowledgments.  The  deed  should  likewise 
bear  your  seal  or  the  seal  you  use  for  your  ofSce,  and  should  be  forwarded 
to  Mr.  E.  A.  Smith. 

With  reference  to  the  $68.50  refund,  I  doubt  if  you  could  compel  pay- 
ment of  this  item,  and  for  that  reason  I  suggest  that  you  merely  request 
Mr,  Smith  to  have  this  refund  made,  informing  him  of  the  circumstances 
under  which  the  expenses  were  incurred. 

TRUST  COMPANIES 

June  25,  1941.— 041-344. 

TRUSTS— DESIGNATION  OF   CASHIER   OP  BANK    AS  TRUSTEE 
DESCRIPnO  PERSONAE 

QUESTION:  Mr.  P.  A.  Merrin,  deceased,  by  his  last  will  and  testa- 
ment left  seventy  (70)  shares  of  the  capital  stock  of  the  Hillsborough 
State  Bank  to  T.  E.  Moody,  Cashier  of  the  Hillsborough  State  Bank,  or  his 
successors  in  cffice,  in  trust,  for  the  purpose  of  paying  the  dividends  to  a 
certain  named  beneficiary  during  her  Ufe  and  upon  her  death  to  be  trans- 
ferred and  assigned  to  certain  named  beneficiaries  absolutely,  and  there- 
upon the  trust  to  cease  and  terminate.  The  Hillsborough  State  Bank  of 
Plant  City,  Florida,  is  a  commercial  bank  under  the  laws  of  this  State 
and  as  such  does  not  have  trust  powers.  Would  Mr.  Moody  be  acting  in 
his  representative  capacity  under  the  terms  of  this  trust  and  thereby  be 
violating  the  law  prohibiting  commercial  banks  from  acting  as  trustees? 

To  Hon.  J.  M.  Lee,  State  Comptroller: 

I  am  of  the  opinion  that  Mr.  Mocjdy  would  not  be  acting  in  his  repre- 
sentative capacity  lander  the  terms  of  the  trust  as  an  officer  of  the  Bank. 
If  the  appointment  in  the  will  had  read  "T.  E.  Moody,  as  Cashier  of  the 
HiUsborough  State  Bank."  I  believe  a  different  situation  would  be  pre- 
sented, but  by  simply  naming  him  with  the  designation  "Cashier  of  the 
HiUsborough  State  Bank,  or  his  successors  in  office,"  I  am  of  the  opinion 
that  the  words  "Cashier  of  the  Hillsborough  State  Bank,  or  his  successors 
in  office,"  were  merely  descriptio  personae,  and  were  used  solely  for  the 
purpose  of  identlEying  or  pointing  out  the  person  who  was  to  administer 
the  trust. 

Corpus  Juris  defines  the  phrase  "descriptio  personse"  as: 

"A  word  or  phrase  used  merely  for  the  purpose  of  identifying  or 
pointing  out  the  person  intended  and  not  as  an  intimation  that  the 
language  in  connection  with  which  it  occurs  is  to  apply  to  him  only  in 
the  official  or  technical  character  which  might  appear  to  be  indicated 
by  the  word."     18  C.  J.  968. 


one. 


The  authorities  fully  substantiate  the  text.    I  shall  quote  from  only 


m  Forester  vs.  Cantley  (Mo.)  51  S.  W.  2d,  550,  the  facts  were:  a 
county  oflScial  had  on  deposit  in  a  bank  taken  over  by  a  State  Liquidator, 
ii  sum  of  money.  The  deposit  was  in  the  name  of  '"M.  H.  Forester  Cir- 
cuit Clerk."  The  Court  held  that  the  words  "Circuit  Clerk"  were  merely 
descriptio  personse,  and  a  note  owed  by  Forester  individually  to  the  bank 
was  allowed  to  be  set  off  against  the  amount  due  "M.  H.  Forester.  Circuit 


Clerk"  on  his  deposit. 


CHAPTER  XXX 
COMMERCIAL  RELATIONS 

NEGOTIABLE  INSTRUMENTS 

May   8,    1942.— 042-235. 

WARRANTS— DEATH  OF  PAYEE  PRIOR  TO  ENDORSEMENT  BUT 
AFTER  TRANSFER^RIQHTS  OP  TRANSFEREE 

QUESTION:  A  State  Welfare  warrant,  not  endorsed,  was  delivered 
to  a  grocer  in  payment  of  an  account,  the  payee  in  said  warrant  there- 
after dying.  Does  the  money  represented  by  said  warrant  go  to  the 
estate  of  the  payee?  Does  the  delivery  of  the  warrant  by  the  payee  to 
the  grocer  prior  to  payee's  death  give  the  grocer  any  right  to  a  claim 
against  the  State  Welfare  Board?   ' 

To  Hon.  Herbert  D.  Beck,  P.  O.  Box  67.  BeUe  Glade,  Florida: 

On  June  11,  1938,  former  Attorney  General  Gibbs  rendered  an  opinion 
in  which  he  held  that  where  an  allowance  was  made  by  the  State  Wel- 
fare Board,  and  the  warrant  was  issued  and  forwarded  to  the  payee 
prior  to  his  death,  the  amount  of  funds  represented  thereby  upon  the 
death  of  the  payee  became  a  part  of  the  assets  of  the  payee's  estate.  I 
voncur  tn  this  former  opinion. 

However,  In  the  situation  you  describe,  the  payee  apparently  dis- 
posed of  her  rights  in  the  warrant  and  the  money  represented  thereby, 
by  delivery  of  the  warrant  to  her  grocer  prior  to  payee's  death. 

Section  6808.  Compiled  General  laws,  1927,  provides  that  where  the 
holder  of  an  instrument  payable  to  his  order  transfers  it  for  a  valuable 
consideration  without  endorsing  It,  the  transfer  vests  In  the  transferee 
such  title  as  the  ti^nsferer  had  therein,  and  the  transferee  acquires 
In  addition  the  right  to  have  the  endorsement  of  the  transferer.  This 
statute  further  provides  that  for  the  purpose  of  determining  whether 
the  transferee  is  a  bolder  in  due  course,  the  negotiation  takes  effect  as 
of  the  time  when  the  endorsement  Is  actually  made.  Thus  the  question 
would  arise  as  to  whether  the  transferee  is  a  holder  in  due  course  and 
how  that  fact  may  be  established.  Since  you  are  familiar  with  the  facts 
you  probably  will  be  able  to  determine  whether  or  not  there  may  have 
been  some  other  assignment  of  the  warrant  in  question  which  would 
have  any  effect  on  the  grocer's  rights  as  a  holder  in  due  course. 

When  this  warrant  is  presented  for  payn^nt,  the  State  Treasurer 
will  have  to  be  satisfied  concerning  either  the  endorsement  thereon  or 
the  lack  of  an  endorsement  before  he  pays  the  same.  Likewise,  the  State 
Comptroller,  the  State  Welfare  Board,  and  a  representative  of  the  Federal 
Social  Security  Board  will  have  to  be  satisfied  in  this  cormectlon.  It 
might  be  well,  therefore,  for  you  to  contact  the  State  Welfare  Board 
direct  and  ascertain  the  Board's  attitude  on  the  payment  of  this  warrant. 
The  State  Welfare  Board  will,  I  believe,  be  able  to  ascertain  from  the 
Federal  representative  just  what  the  Social  Security  Board's  attitude 
wlU  be. 
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COMMESCIAL  RELATIONS — ^Neeotiable  Instruments 
NEGOTIABLE  INSTRUMENTS 

August  21.  1941.— 041-467. 

WARRANTS— ENDORSEMENTS 

QUESTION:  Warrants  are  presented  to  the  State  Treasurer  for 
payment  endorsed  In  the  name  of  the  payee  of  such  warrant  by  an  at- 
torney or  some  other  supposedly  authorized  person,  the  endorsements  on 
the  warrants  in  all  instances  being  guaranteed  by  one  of  the  banks  that 
clear  regularly  with  the  office  of  the  State  Treasurer.  Does  the  endorse- 
ment of  the  bank,  which  carries  a  provision  guaranteeing  all  previous 
endorsements,  cover  and  guarantee  the  authority  of  the  person  who  en- 
dorses in  the  name  of  the  payee? 

To  Han.  J.  Edwin  Larson,  State  Treasurer: 

Such  an  endorsement  does  not  guarantee  the  authority  of  the  person 
who  endorses  in  the  name  of  the  payee. 

I  am  reluctant  to  so  rule  because  the  same  is  contrary  to  the  general 
rule  of  law  relating  to  banks  and  banking  and  to  the  negotiable  instru- 
ment law.  (Volume  l,  Zollman  on  Banking,  Endlich  vs.  Bank  of  Black 
Creek,  227  N.  W.  866.  Market  Street  Title  and  Trust  Company  vs.  Chelton 
Trust  Company,  145  Atl.  848.)  But  in  view  of  the  ruling  of  our  Supreme 
Court  In  the  case  of  Capital  City  Bank  of  Tallahassee  vs.  Lewis  State 
Bank,  197  So.  528, 1  feel  that  in  order  for  you  to  be  protected  I  can  only 
advise  you  not  to  rely  on  the  guarantee  ol  such  an  endorsement. 


CHAPTER  XXXI 
ESTATES  OF  DECEDENTS 

FLOBIDA  PROBATE  LAW 

August  11.  1S41.— 041-444. 

CLAIMS— PILING— PAYMENT    OP   PEE 

QUESTION:  Should  a,  court  hold  in  total  disregard  a  claim  against 
an  estate  deposited  with  it  by  a  claimant  during  the  statutory  period  lor 
filing  claims  against  the  estate,  without  the  proper  filing  fee.  however, 
and  the  claim  consequently  not  marked,  filed  and  dcx^keted,  when  the 
personal  representative  0/  the  estate  applies  lor  distribution  and  for  his 
discharge?  In  other  words,  should  a  claim  against  an  estate  be  consid~ 
ered  filed  when  deposited  with  the  proper  court,  even  though  the  claimant 
declines  or  refrains  from  paying  the  proper  filing  fee  therefor? 

To  Hon.  John  G.  Baker,  County  Judge,  Orlando,  Florida: 

Section  5200,  Compiled  General  Laws,  provides  what  fees  shall  be 
collected  by  the  County  Judge  in  matters  relating  to  probate  and  the 

administration  of  estates  and  provides,  further,  "for  all  other  additional 
matters  same  fees  as  Circuit  Court  Clerk."  This  statute  In  nowise  makes 
the  prepayment  of  fees  to  the  County  Judge  a  condition  precedent  to 
the  effectiveness  of  the  filing  of  any  papers. 

There  are  certain  statutes  relating  to  the  Clerk  of  the  Circuit  Court 
which  provide  for  recording  of  legal  instruments  and  provide,  further, 
that  fees  for  recording  any  such  instruments  shall  not  be  payable  to  any 
ofBcer  who  may  have  recorded  such  instrument  until  he  has  verified  the 
record  and  endorsed  this  fact  upon  the  original  instrument.  However, 
inasmuch  as  we  are  not  dealing  with  the  recording  of  instruments  but 
rather  with  the  filing  thereof,  it  Is  my  opinion  that  Section  4863,  Compiled 
General  Laws,  wherein  this  provision  is  contained,  is  not  applicable  to 
the  present  situation. 

In  the  case  of  In  re  Switzer's  Estate,  115  Jla.  780,  156  So.  1.  the  Su- 
preme Court  was  considering  the  question  of  what  constituted  a  filing 
in  the  OfQce  of  the  County  Judge,  In  that  particular  case,  an  attorney 
had  deposited  with  an  emplc^ee  in  the  OEQce  of  the  County  Judge  a  cer- 
tain paper  to  be  filed  in  the  County  Judge's  Court,  The  employee  retained 
such  paper  in  his  possession  over  the  weekend  and  filed  the  same  on 
Monday  morning,  Saturday  being  the  last  day  for  such  flUng.  In  Its 
opinion,  the  court  said: 

"A  paper  is  not  filed  unless  it  is  not  only  deposited  with  the  proper 
officer  but  is  received  by  him  into  his  official  custody  .  .  . 

"Until  a  pai>er  is  received  at  the  proper  place,  to  be  there  put  on 
file  as  part  of  the  records  of  an  office  in  which  it  is  required  by  law  to 
be  not  only  filed  but  also  kept,  the  filing  is  not  complete  although  the 
responsible  officer  may  have  personally  received,  at  some  unofficial  place, 
the  actual  physical  custody  of  the  document  proposed  to  be  filed." 

In  the  case  of  Coult  vs.  Macintosh  Investment  Company.  133  Fla, 
141,  182  So.  594,  the  court  held  that  a  paper  Is  "filed"  when  delivered 
to  the  proper  officer  and  received  by  him  to  be  kept  in  his  official  custody. 
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From  the  toresoing  cases,  it  would  appear  that  In  order  to  constitute 
a  sufiBctent  ftUng  in  the  Office  of  the  County  Judge,  all  that  Is  necessary 
to  be  done  is  to  have  the  paper  received  for  flllng  by  the  County  Judge 
or  by  his  duly  authorized  deputy.  However,  nothing  was  said  in  the 
foregoing  cases  about  the  payment  of  fees  and  the  question  arises — would 
the  situation  be  changed  if  the  County  Judge  had  demanded  his  fee  prior 
to  the  time  of  the  filing  and  payment  thereof  had  been   refused? 

In  the  case  of  Sweat.  Sheriff,  vs.  Waldon,  123  Fla.  478,  167  So.  363. 
a  summons  in  chancery  was  issued  from  the  Circuit  Court  of  the  Eighth 
Judicial  Circuit  directed  to  certain  defendants  residing  in  the  Fourth 
Judicial  Circuit,  namely,  Duval  County,  The  summons  was  sent  to  the 
Honorable  Rex  Sweat,  as  Sheriff  of  Duval  County,  to  be  served  upon  the 
proper  parties.  Upon  receiving  the  summons,  the  Sheriff  notified  counsel 
for  the  plaintiff  that  his  office  operated  upon  a  cash  basis  and  that,  upon 
receipt  of  $2.20  from  the  plaintiff,  service  would  immediately   be  made. 

During  the  lapse  of  time  necessary  to  carry  on  the  correspondence 
between  plaintiff  and  Sheriff,  the  effective  time  within  which  the  summons 
should  be  served  had  transpired.  The  plaintiff  flled  a  motion  against 
the  sheriff  for  a  rule  to  show  cause  why  a  certain  penalty  provided  for 
In  the  statutes  should  not  be  imposed  against  him.  The  rule  was  issued 
In  response  to  the  motion  and  eventually  a  judgment  Imposing  a  penalty 
m  the  sum  of  One  Hundred  Dollars  on  the  Sheriff  was  entered  in  favor 
of  the  plaintiff.  On  certiorari  in  the  Supreme  Court,  that  court  discussed 
this  question — "Had  the  Sheriff  of  Duval  County  the  right  to  demand 
compensation  In  advance  for  his  service  in  executing  the  summons?" 

•nie  Court  held  that  the  Sheriff  did  have  the  right  to  operate  his 
ofBce  on  a  cash  basis  If  he  so  desired,  upcm  the  theory  that  the  State  had 
an  interest  in  the  collection  of  fees  by  the  Sheriff  inasmuch  as  any  stir- 
plus.  over  and  above  an  amount  necessary  to  run  the  Sheriff's  ofiBce  must 
be  remitted  to  the  State.  The  Court  noted  that  the  Sheriffs  of  tiiis  State 
were  required  to  operate  their  offices  under  a  budget  system  and  that 
the  State  audited  their  acccomts  annually,  requiring  a  full  and  complete 
report  from  all  Sheriffs  of  all  moneys  or  fees  received.  In  closing  its 
opinion,  in  that  case,  the  court  said: 

"It  is  competent  for  the  Legislature  to  impose  such  a  requirement 
t compensation  for  service  of  process,  in  advance)  and  when  all  Acts 
affecting  the  Sheriff's  office  are  read  t<«ether,  it  has,  to  all  mtents  and 
purposes,  done  so." 

In  view  of  the  foregoing  case.  It  Is  my  opinion  that  inasmuch  as  there 
are  statutes  requiring  the  County  Judge  to  make  an  accounting  of  all 
moneys  received  by  him,  in  the  operation  of  his  office,  not  only  to  the 
County  Commissioners  but  also  to  the  Comptroller  of  the  State,  and  In 
view  of  the  fact  that  all  fees  received  by  the  County  Judge,  over  and 
above  a  designated  amount,  must  be  remitted  to  the  State,  a  County 
Judge  may  also  "operate  his  office  on  a  cash  basis." 

It  is,  therefore,  my  opinion,  on  the  basis  of  the  authorities  herein- 
before cited,  that  where  a  claim  against  an  estate  Is  delivered  to  the 
County  Judge  for  ffimg,  and  the  County  Judge  demands  or  requests  pay- 
ment of  the  filing  fee,  prior  to  the  filing  of  said  claim,  that  such  fee 
must  fc>e  paid  before  the  flllng  becomes  effective.  On  the  other  hand.  If 
the  County  Judge  does  not  request  prepayment  of  the  filing  fee,  the  filing 
is  complete  upon  delivery  of  the  claim  to  the  County  Judge,  in  his  official 
capacity,  to  be  retained  by  him  as  part  of  the  public  records  of  his  office. 
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FLORIDA  PROBATE  LAW 

September  4,  1942. — 042-436. 

ESCHEATED  ESTATES— ORDER  OF  BSCHEATMENT 

QUESTION:  ShouJd  the  State  Treasurer  demand  an  authenticated 
copy  of  order  of  escheatment  before  making  official  entry  of  such  an  Item 
and  issuing  his  official  receipt  therefor? 

To  Him.  J.  Edwin  Larson,  State  Treasurer: 

The  statute  relating  to  escheated  estates  merely  requires  that  the 
property  of  such  estate  be  converted  Into  money  and  paid  to  the  Treasurer 
of  the  State  of  Florida  and  by  him  deposited  in  the  State's  school  fund. 
No  authenticated  copy  of  the  order  of  escheatment  is  required  to  accom- 
pany the  pasrment  in  such  cases  to  the  State  Treasurer,  nor,  In  my  opln- 
Ion,  could  you  require  one  as  a  condition  precedent  to  accepting  such 
payment.  However,  it  is  reasonable  to  require  and  secure  such  authenti- 
cated copy  whenever  possible. 

FLORIDA  PROBATE  LAW 

June  10,  1942.— 042-289. 

ESCHEATED  ESTATES — REFUNDS 

QUESTION:  Should  warrant  be  issued  In  the  amount  of  $653.04  to 
W.  W.  Sinclair  as  Administrator  of  the  Estate  of  John  Stranahan,  de- 
ceased, as  required  by  order  of  the  coiinty  judge  of  Charlotte  County, 
Florida? 

To  Hon.  J.  M.  Lee,  Comptroller: 

The  $653,04  was  paid  to  the  State  Treasurer  by  W.  W.  Sinclair  as 
curator  of  the  estate  of  John  Stranahan,  deceased,  on  May  22,  1935, 
under  a  supposed  escheatment.  The  statute  providing  (or  escheatment 
and  the  statute  authorizing  the  appointment  of  a  curator  of  an  estate 
do  not  contemplate  or  authorize  such  curator  to  pay  the  assets  of  the 
estate  to  the  State  Treasurer  under  the  escheatment  proceedings.  This 
attempted  escheatment  was  not  pursuant  to  statute,  and  was,  in  my 
opinion,  subject  to  revocation  by  the  County  Judge  who  authorized  it 
in  the  first  place. 

W.  W.  Sinclair,  the  former  curator,  has  now  been  appointed  admin- 
istrator of  this  estate,  and  his  petition  for  the  return  of  this  money 
shows  that  heirs  or  persons  claiming  to  be  heirs  of  the  said  John  Strana- 
han have  appeared  and  claim  the  assets  of  said  estate. 

The  statute  relating  to  escheatment  authorizes  any  heir  or  legal 
representative  having  a  right  to  the  assets  of  an  escheated  estate  to  ap- 
pear and  prove  his  right  thereto,  whereupon  the  State  Treasurer  shall 
order  tiie  funds  reimbursed  to  such  heir  or  legal  representative. 

The  County  Judge  of  Charlotte  County,  Florida,  having  Jurisdiction 
of  this  estate,  has  said  that  W.  W.  Sinclair  as  administrator  Is  entitled 
to  reimbursement  of  these  funds. 

The  answer  filed  in  this  proceeding  by  the  State  Treasurer  reserves 
the  right  on  behalf  of  the  State  of  Florida  to  apply  for  and  enforce  a 
proper  escheatment  in  the  event  the  supposed  heirs  do  not  maintain  their 
claims  as  such  heirs. 

It  is  therefore  my  opinion  that  warrant  should  issue  In  the  amount 
of  $653.04  to  W.  W.  Sinclair  as  administrator  of  the  estate  of  John 
Stranahan,  deceased. 


CHAPTER  XXXII 
DOMESTIC  RELATIONS 

GUARDIAN   AND  WARD 

November  26,   1941.-041-664. 

GXTARDIAN— APPOINTMENT— FORM 

QUESTION:  By  whom  and  In  what  f<7rm  should  an  appointment  of 
guardian  be  made  to  entitle  citizens  and  residents  of  this  State  to  ad- 
mission to  the  Florida  State  Coliege  for  Women? 

To  Hon.  J.  T.  Diamond,  Secretary,  Board  of  Control: 

Section  5884,  C.  G.  L.,  1927.  provides: 

"The  mother  jointly  with  the  father  shall  be  the  natural  guardian 
al  their  children  during  infancy,  and  they  jointly  may  appoint  guardians 
for  their  children  during  any  part  of  infancy  by  deed  of  writing  attested 
by  two  witnesses  or  by  last  will  and  testament,  ...  In  the  event  of  the 
death  of  either  natural  parent,  the  sole  guardianship  of  the  natural  chil- 
dren of  such  parents  shall  pass  to  the  survivor  and  thereafter  vest  in  him 
or  her  solely,  even  though  the  survivor  thereafter  remarry.  The  survivinB 
father  or  mother  solely  shall  have  the  right  to  appoint  gtiardians  for  his 
or  her  natural  children  by  deed  in  writing  or  by  last  will  and  testament 
as  aforesaid,  after  the  death  of  the  other  natin-al  parent.  .  .  ." 

It,  therefore,  appears  that  the  mother  and  father  should  execute  the 
deed  of  appointment  jointly,  if  both  are  living. 


CHAPTER  XXXIH 
CRIMES 

WEAPONS  AND  FIKEARM3 

October  31,  1942.— 042-507. 

FORFEITURE  AND   SALE  AFTER  CONVICTION 

QUESTION:  If  the  Clerks  of  the  Circuit  and  Criminal  Courts  and 
the  Sheriffs,  have  in  their  possessiOTi  pistols  and  revolvers  which  have 
been  held  as  evidence  in  criminal  cases,  can  the  same  be  made  available 
to  the  military  department  of  the  state  for  use  by  the  defense  force? 

To  Hon.  John  M.  Allison,  Assistant  County  Attomv.  Tavipa,  Florida: 

The  procedure  for  the  disposition  of  such  firearms  is  set  forth  In  the 
provisions  of  Section  790.08,  Florida  Statutes,  1941: 

"The  officer  making  any  arrest  under  the  preceding  sections  shall 
take  possession  of  any  arms  or  weapons  found  upon  the  person  arrested, 
and  shall  retain  the  same  until  after  the  trial  of  such  person,  and  if  he 
be  convicted,  said  arms  or  weapons  shall  be  forfeited,  and  the  sheriff 
shall  sell  the  same  at  public  sale  and  account  for  and  pay  iTver  the  pro- 
ceeds thereof  as  In  the  case  of  fines  collected,  but,  if  such  person  be  ac- 
Qultted,  the  said  arms  or  weapons  shall  be  returned  to  him." 

It  is  my  opinion  that  upon  the  conviction  of  the  person  charged  with 
the  unlawful  use  or  possession  of  weapons,  or  charged  with  an  offense 
wherein  the  use  of  a  weapon  was  Incidental  to  the  commission  of  the 
sam,e,  and  an  order  of  forfeiture  of  such  weapons  having  been  duly  en- 
tered by  the  Court,  it  is  the  duty  of  theMi^lerk  of  the  trial  Court  to  deliver 
such  weapon  to  the  Sheriff. 

The  statute  does  not  clothe  the  Sheriff  with  authority  either  to  lend 
or  give  away  the  weapon  to  any  organization,  but  specifically  directs  and 
requires  that  he  shall  sell  the  same  at  public  sale  and  account  for  the 

proceeds. 

ARSON 

August  15,  1941.— 041-447. 

PROSECUTION— PREDICATE  FDR  CHARGE 

QUESTION:  In  the  event  a  person  unlawfully  sets  flre  to  furniture 
or  other  personal  property  within  a  building,  to  what  extent  must  the 
building  be  affected  by  flre  to  lay  a  predicate  for  a  ctmrge  of  arson  under 
the  laws  of  Florida? 

To  Hon.  J.  Edwin  Larson.  Insurance  Commissioner  and  State  Fire  Marshai: 

Section  7208  (8)  Compiled  General  Laws  of  Florida,  Permanent  Sup- 
plement, prcTvides: 

"Any  person  who  wilfully  and  maliciously  sets  fire  to  or  bums  or 
causes  to  be  burned  or  who  aids,  counsels  or  procures  the  burning  of  any 
dwelling  house,  whether  occupied,  unoccupied,  or  vacant,  or  any  kitchen, 
shop,  bam,  stable  or  other  outhouse  that  is  parcel  thereof,  or  belonging 
or  adjoining  thereto,  whether  the  property  of  himself  or  of  another. 
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shall  be  guilty  of  arson  in  the  first  degree,  and,  upon  conviction  thereof, 
be  punished  by  imprisonment  In  the  State  prison  for  not  more  than 
twenty  years." 

The  Supreme  Court  of  Florida,  in  constriUng  the  above  section,  in 
the  case  of  Hurst  et  al  vs.  State,  160  So.  355,  held: 

"Under  the  statute,  the  setting  fire  to  or  burning,  or  the  causing  to 
be  burned,  constitutes  arson  when  the  subject  to  which  the  flre  is  set, 
or  which  burned  or  is  caused  to  be  burned,  is  a  building  named  in  this 
section  of  the  Act." 

It  is  my  opinion  that  the  manner  in  which  the  flre  is  applied  or 

started  is  immaterial.  If  the  flre  is  wilfully  and  maliciously  set  and  the 
result  is  the  burning  or  any  charring  of  the  wood  of  a  dwelling  house. 
whereby  the  fiber  of  the  wcjod  is  destroyed,  such  would  be  a  sufficient 
burning  as  to  constitute  arson  under  the  provisions  of  the  above  section. 

WOBTBLESB  CHECKS 

June  24,  1942.— 042-316. 

CRIMINAL  PROSECUTION— CHECK  RETURNED  BY  BANK  MARKED 

"INSUFFICIENT  FUNDS" 

QUESTION:  Under  Chapter  21000,  Acts  of  1941,  would  a  criminal 
prosecution  be  justified  where  the  check  was  written  and  delivered  after 
the  party  giving  the  check  had  secured  the  property? 

To  Hon.  Chester  B.  McMtUlen,  State  Attorney,  Clearwaier,  Florida: 

Section  1  of  said  Chapter  21000,  among  other  things,  provides: 

"Section  1.  Any  person  who,  with  intent  to  defraud,  sbaU  make, 
utter,  draw,  deliver,  or  give  any  check,  draft,  or  written  order  upon  any 
bank,  person  or  corporation,  and  who  secm^s  money,  property,  or  other 
thing  of  value  therefor,  .  .  .  shall  be  guilty  of  a  felony,  ..." 

Your  letter  states  that  the  fruit  was  picked  and  hauled  on  the  prom- 
ise of  immediate  payment,  and  faUing  In  this,  the  purchaser  Issued  the 
check  two  or  three  weeks  later,  which  was  returned  by  the  bank  marked 
"Insufflcient  Funds." 

I  therefore  conclude  that  the  alleged  offender  obtained  the  fruit 
merely  on  his  representation  that  he  would  make  payment  therefor  im- 
mediately on  same  being  picked  and  hauled;  that  no  definite  fonn  of 
pa3nnent  had  been  agreed  upon,  and  that  no  property  or  thing  of  value 
was  secured  at  the  time  of  or  in  return  for  the  giving  of  the  check. 

On  the  authority  of  Nash  vs.  State,  118  Fta..  875,  160  So.  385,  wherein 
our  Supreme  Court  held  that  statutes  governing  such  subject  "are  penal 
statutes  and  must  be  strictly  construed,"  it  is  my  opinion  that  a  criminal 
prosecution  based  on  such  facts  woiild  not  be  Justified. 

GAMBLING 

July  1.  1841.— 041-352. 

LOTTERY— BREAD  CONTAINING  CASH  PRIZES 

QUESTION:  Is  it  a  vicjlation  of  Sec.  7667.  Compiled  General  Laws 
1927  for  a  bakery  company  to  advertise  its  bread  for  sale,  at  no  increase 
in  sales  price,  with  the  assurance  to  the  public  that  in  each  loaf  of  bread 
purchased  will  be  found  a  sum  of  money  not  less  thim  one  cent  nor  more 
than  one  dollar? 
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To  Hon.  Chester  B.  McMvMen,  State  Attorney.  Clearwater.  Florida: 

The  offense  of  lottery  Is  composed  of  three  elements,  viz:  prize,  award 

by  chance,  and  consideration.  The  existence  of  the  first  two  elements  of 
lottery  in  this  type  sales  program  is  self-evident.  With  reference  to  the 
third  element,  in  my  opinion,  the  increased  volume  at  business  and  the 
greater  profits  thereby  obtained,  constitute  a  consideration  accruing  to 
the  benefit  of  the  bakery  company.  See  Little  River  Theatre  Corp.  et  al 
vs.  State  ex  rel.  Hodge,  185  So.  855.  It  is  therefore  my  opinion  that  the 
advertising  and  sale  of  bread  under  the  circumstance  above  described, 
constitute  a  lottery. 

GAMBLING 

February  28,  1941.— 041-108. 

COCKKIGHTENG— LEGALITY 

QUESTION:     Is  cockflghting  ani  the  trsinins  of  game   cocks  for 

fighting  legal? 

To  Hon.  Spessard  L.  Holland,  Governor: 

The  pertinent  sections  of  Chapter  4971.  Acts  of  1901.  now  appearing 
m  the  Revised  General  Statutes  as  Sections  5244.  4982  and  5250  (C.  Q.  L. 
7363,  7071  and  7369)   are  as  follows: 

"Whoever  unnecessarily  overloads,  overdrives,  torments,  deprives  of 
necessary  sustenance  or  shelter,  or  unnecessarily  or  cruelly  beats,  muti- 
lates or  kills  any  animal,  or  causes  the  same  to  be  done  .  .  .  slmll  be 
punished,"  etc. 

"In  this  Chapter  (B.O.S.  Compilation)  and  in  every  law  of  the 
State  relating  to  or  In  anyway  affecting  ammals,  the  word  'animal'  shall 
be  held-  to  include  every  living  dumb  creature,  and  the  words  'torture', 
'torment',  and  'cruelty'  shall  be  held  to  Include  every  act,  omission  or 
neglect  whereby  unnecessary  or  unjustifiable  pain  or  suffering  is  caused, 
except  when  done  in  the  interest  of  medical  science,"  etc. 

"Any  sheriff,  constable  or  any  other  peace  oflQcer  of  the  State,  or 
any  police  officer  of  any  city  or  town  of  tiie  State,  shall  arrest  without 
warrant  any  person  found  violating  any  of  the  provisions  of  the  last  six 
preceding  sections"  (which  Include  the  sections  first  above  quoted)  "and 
the  officer  making  the  arrest  shall  hold  the  offender."  etc. 

In  the  light  of  the  above  quoted  statutes  and  common  knowledge  of 
the  nature  of  the  sport  of  cockfighting  and  its  effects  upon  the  "animals" 
used  therein.  It  is  my  opinion  that  the  holding  of  cockfighting  mains, 
the  term  usually  applied  to  tournaments  in  which  numbers  of  game 
cex;ks  are  matched  against  each  other  in  a  series  of  battles,  and  for 
which  the  birds  are  equipped  with  the  dangerous  instruments,  descril>ed 
in  the  last  paragraph  of  this  letter.  Is  illegal  as  a  violation  of  the  laws 
of  Florida,  relatmg  to  cruelty  to  animals — the  statutes  Quoted. 

Whether  the  wagering  of  money  or  other  thing  of  value  on  the  out- 
come of  cockfights  comes  under  the  ban  of  the  laws  relating  to  gambling, 
I  am  in  doubt  because  the  latter  laws  relate  to  contests  of  skill,  speed, 
power  or  endurance  of  man  or  beast,  and  game  cocks  are  neither. 

As  to  the  training  of  game  cocks  for  fighting,  I  am  of  the  opinion 
that  such  would  not  be  unlawful  unless  conducted  in  such  a  manner  as 
to  constitute  cruelty  to  animals  in  contemplation  of  the  statutes  quoted, 
supra.  Ordinarily,  as  the  writer  understands,  training  is  done  without 
the  use  of  the  lethal  weapons  with  which  game  cocks  are  equipped  for 
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mortal  combat — ^needle -pointed  shafts  of  steel,  called  gaffs,  ftrmly  fast- 
ened to  the  spurs  with  which  the  fowls,  legally  yclept  animals,  are  by 
nature  endowed  and  which  are  trimmed  and  shapened  to  fit  the  gaffs 
and  thus  render  less  effective  to  inflict  damage  to  the  adversary. 

GAMBLING 

June  16.  1941.— 041-334. 

COIN  OPERATED  DEVICES— LEGALITY 

QUESTION:  Is  a  machine  in  the  nature  of  a  slot  machine  having 
a  bar  which  trips  certain  combinations  on  a  roller  upon  depositing  of  a 
coin  and  the  pulling  of  the  handle,  the  result  being  either  the  player 
secures  nothing  or  may  receive  a  token  which  can  be  traded  for  a  pack- 
age of  merchandise,  illegal  as  constituting  a  gambling  device? 

To  Hon.  J.  W.  Hunter,  State  Attorney,  Tavares,  Florida: 

In  view  of  the  ruling  of  our  Supreme  Court  in  the  case  of  B^rk  vs. 
Morrison,  146  Sc.  215,  and  Paternack  vs.  Bennett,  190  So.  56,  it  is  my 
opinion  that  such  machine  is  Illegal  as  the  same  constitutes  a  gambling 
device. 

GAMBLING 

September  22,  1941.— 041-537, 

COIN  OPERATED  DEVICES— LEGALITY 

QtTESTlON:  Does  Chapter  20956,  Acts  of  1941,  make  lawful  the 
licensing  and  operation  of  slot  machines  and  coin  operated  devices 
whether  or  not  they  have  any  automatic  pay-off  feature,  which  machines 
or  devices  can  be,  but  are  net  in  fact,  used  for  gambling  purposes? 

To  Hon.  G.  A.  Worley,  State  Attorney,  Miami,  Florida: 

In  my  opinion  Chapter  20956,  which  takes  effect  on  October  first 
of  this  year,  does  not  repeal  the  provision  of  Chapter  18143,  Acts  of  1937, 
prohibiting  slot  machines  and  devices  which  are  adapted  for  gambling. 
The  language  in  the  1941  Act,  that  the  Act  should  not  be  construed  to 
authorize  the  use  of  any  machine,  contrivance  or  device  for  gambling 
or  as  a  game  of  chance,  seems  to  me  to  express  the  intention  of  the 
Legislature  not  to  change  the  existing  gambling  statutes.  If  this  lan- 
guage, however,  were  to  be  construed  to  mean  that  machines  adapted  for 
use  in  gambling,  though  not  actually  used  for  gambling  purposes,  were 
to  be  lifted  out  of  the  prohibition  in  the  1937  Act.  then  such  a  provision 
in  my  opinion  would  be  void  for  there  Is  not  the  slightest  hint  in  the 
title  of  the  1941  Act  of  any  intention  to  change  the  gambling  laws  of 
this  State,  the  title  referring  only  to  the  intention  to  amend  an  Act 
relating  to  license  taxes. 

GAMBLING 

November  20,  1942.— 042-529. 

COIN  OPERATED  DEVICES — LEGALITY 

QUESTION:  Since  the  1941  Act  (Section  19,  Chapter  20956,  Laws 
of  Florida,  Acts  of  1941),  and  the  subsequent  opinions  of  the  Supreme 
Court  (Stoutamire  vs.  Pratt,  5  So.  2d  248),  Is  a  marble  game  that  gives 
free  plays  upon  reaching  a  certain  high  score,  with  no  other  award  or 
prize,  other  than  the  free  plays,  being  operated  in  violation  of  Chapter 
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18143;  also  would  there  be  any  dlflference  in  the  use  of  such  machine,  if 
the  free  plays  had  to  be  played  out  by  the  user,  or  a  punch  button  was 
attached  to  the  machine  which  could  release  such  free  plays? 

To  Hon.  SpesBard  L.  Holland,  Governor: 

Attention  is  directed  to  the  provisions  of  Section  849.16.  Florida 
Statutes  1941,  wherein  it  is  provided  that: 

"Any  machine  or  device  is  a  slot  machine  or  device  within  the  pro- 
visions of  this  chapter  if  it  is  one  that  is  adapted  tor  use  in  such  a  way 
that,  as  a  result  of  the  insertion  of  any  piece  of  money  or  coin  or  other 
object  such  machine  or  device  is  caused  to  operate  or  may  be  cTperated.  and 
by  reason  of  any  element  of  chance  or  of  other  outcome  of  such  oper- 
ation unpredictable  by  him,  the  user  may  receive  or  become  entitled  to 
receive  any  piece  of  money,  credit,  allowance  or  thing  of  value,  or  any 
check,  slug,  token  or  memorandum,  whether  of  value  or  otherwise,  which 
may  be  exchanged  for  any  money,  credit,  allowance  or  thing  of  value, 
or  which  may  be  given  in  trade,  or  the  user  jnay  secure  additional  chances 
or  rights  to  use  such  machine,  apparatus  or  device,  even  though  it  may, 
in  addition  to  any  element  of  chance  or  unpredictable  outcome  of  such 
operation,  also  sell,  deliver  or  present  some  merchandise,  indication  of 
weight,  entertainment  or  other  thing  of  value."     (Italics  ours.) 

The  machine  referred  to  has  been  licensed  under  the  provisions  of 
Section  205.63,  Florida  Statutes  1941.  The  pertinent  provisions  of  said 
Section  are: 

"...  This  section  shall  license  all  coin  operated  machine,  contriv- 
ances or  devices  operated  for  amusement  and  that  do  not  dispense  anv 
form  of  prize  or  reward,  but  shall  not  be  construed  to  authorize  the  use 
of  any  machine,  contrivance  or  device  for  gambling  or  as  a  game  at 
chance."     (Italics  ours.) 

Whenever  any  coin -operated  device  is  so  adapted  that,  as  a  result 
of  its  operation,  the  player  may  by  the  operation  of  an  element  of  chance 
become  entitled  to  receive  free  plays  on  such  machine,  the  machine,  by 
awarding  to  the  player  such  free  plays,  has  awarded  to  him  a  prize, 
namely,  amusement.  Amusement  incident  to  such  free  plays  on  such 
machine  is  recognized  by  the  Courts  to  be  a  thing  of  value  to  the  player. 
It  must  be  that  amusement  or  entertainment  furnished  the  player  of  the 
marble  l>oard  in  question  is  worth  somethmg  to  him,  if  it  constitutes  the 
inducement  for  him  to  operate  the  machine.  If  the  owner  of  the  ma- 
chine expects  the  amusement  or  entertainment  furnished  by  the  op- 
eration thereof  to  constitute  an  inducement  for  one  to  play,  then  it  must 
be  that  the  owner  considers  amusement  to  be  of  some  value  to  the  player. 

The  situation,  in  my  opinion,  would  be  no  different  if,  instead  of 
awarding  the  player  five  free  plays,  the  machine  disbursed  to  him  a 
sum  of  money  equal  to  five  times  the  value  of  one  play. 

The  machine  described  cannot  be  said  to  be  wlthm  the  purview  of 
Section  205.63,  supra,  for  the  reason  that  the  outcome  of  any  operation 
of  such  machine  is  unpredictable  by  the  player,  and  that  by  reason  of 
such  unpredictable  outcome,  he  may  Ijecome  entitled  to  receive  the 
right  to  play  the  machine  free,  which  right  is  a  thing  of  value. 

It  is  my  opinion,  therefore,  that  the  coin -operated  marble  board  re- 
ferred to  is  a  slot  machine  within  the  purview  of  Section  849.16,  supra. 
This  ccTnclusion  follows,  irrespective  of  whether  the  machine  has  attached 
to  it  a  device  whereby  the  accumulated  free  plays  might,  for  some  pe- 
culiar reason,  be  released. 
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April  29,  1942.— 042-208. 

COIN  OPERATTHD  DEVICES— SEIZURE  AND  CONFISCATION 

QUESTION:  Has  a  sheriff  the  right  to  confiscate  coin  operated 
machines,  contrivances  or  devices  licensed  by  the  Tax  Collector  where 
gambling  on  them  is  permitted? 

To  Hon.  Todd  Tucker,  Sheriff,  Pinellas  County,  Clearwater,  Florida: 

While  Chapter  18143,  Acts  of  1937  (The  Anti-slot  Machine  Act) 
provided  that  all  coin  operated  machines  with  an  unpredictable  result, 
adapted  for  gambling  purposes,  were  contraband,  the  1941  Legislature. 
l3y  Chapter  20956  (a  Revenue  Act)  permits  the  use  and  operation  of 
said  machines  by  authorizing  and  permitting  a  license  to  be  issued 
therefor.  Said  Chapter  20S56  did  not  specifically  repeal,  and  it  afflrm- 
atlvely  appears  from  the  said  Revenue  Act  that  the  Legislature  did  not 
Intend  to  repeal  Chapter  18143  because  provision  is  made  by  Section 
19  thereof,  among  other  things,  as  follows: 

"This  section  shall  license  all  coin  operated  machines,  contrivances 
or  devices  operated  for  amusement  and  that  do  not  dispense  any  form 
of  prize  or  reward,  but  shall  not  be  construed  to  authorize  the  use  of  any 
machine,  contrivance  or  device  for  gambling  or  as  a  game  of  chance.  .  ,  ." 

The  Supreme  Court  of  Florida,  in  Stoutamire,  Sheriff  vs.  Pratt,  5  So. 
2d  248,  in  construing  the  provision  of  Section  19,  Chapter  20956,  Laws 
of  Florida,  Acts  of  1941,  which  licensed  coin  operated  machines,  stated: 

"...  the  legislative  intent  was  to  make  it  clear  that  machines  of 
this  sort  should  be  lawful  so  long  as  they  are  not  used  tor  gambling  and 
that  so  long  as  such  machines  are  not  used  for  gambling,  they  may  be 
operated  under  the  license  provided  for  in  the  latter  Act." 

And  the  Court  further  held: 

"The  machine  described  in  the  bill  of  complEtint  unquestionably  can 
be  used  as  a  means  for  gambling  on  an  unpredictable  result,  but  as  long 
as  it  is  not  used  for  that  purpose,  but  merely  as  a  matter  of  amusement 
for  those  who  play  it,  we  think  the  legislature  has  made  Its  use  lawful 

by  the  phraseology  used  in  the  1941  statute,  supra." 

From  the  foregoing  Quoted  1941  statute  and  Stoutamire  case  I  con- 
clude that  when  a  licensed  machine  is  used  for  gambling  purposes  It  agahi 
becomes  subject  to  the  provisions  of  the  1937  Act. 

It  is  my  opinion  that  if  the  coin  operated  machine  or  device  dispenses 
any  form  of  prize  or  reward  it  is  not  a  proper  machine  to  be  licensed, 
is  contraband  and  is  subject  to  seizure  and  forfeiture  as  provided  for  by 
Chapter  18143.  Acts  of  1937. 

If  said  machine  does  not  dispense  any  form  of  prize  or  reward  and 
has  t>een  licensed  under  the  above  mentioned  statute  for  amusement 
purposes  only.  If  a  player  of  such  machine  uses  it  for  gambling  purposes 
he  should  be  prosecuted  under  Section  5508  R.  G.  S.  (Section  7666 
C.GIj.)  or  Section  5514  R.  G.  S.  (Section  7672  C.Gi.)  for  gambling. 

If  such  licensed  machine  is  used  for  gambling  purposes  with  the 
knowledge  or  consent  of  the  owner,  clerk,  servant  or  operator  of  the 
location  of  such  machine,  the  person  permitting  or  consenting  to  the 
use  of  such  machine  for  gambling  purposes  should  be  prosecuted  under 
Section  5499  R.  Q.  S.  (Section  7657  C.Q.L.)  or  Section  5500  R.G.S.  (Sec- 
tion 7658  C.O.L.)  for  maintaining  a  gaming  table,  etc.;  and  the  am  vise- 
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ment  device  may  be  seized  under  either  Chapter  18143,  Acts  of  1937,  or 
Section  5507  R.  G.  S.  (Section  7665  C.GJj.)  to  be  used  as  evidence,  and 
afterwards  disposed  of  under  the  order  of  the  court. 

A  case  might  arise  where  the  owner  or  operator  of  the  location  of 
such  machine  might  question  the  seizure,  disclaiming  cm  his  part  any 
knowledge  or  consent  of  the  machine  being  used  for  gambling  purposes. 
As  to  this  particular  set  of  fact^,  it  ts  my  opinion  that  Inasmuch  as  the 
machine  Is  licensed  only  for  amusement  purposes,  the  owner  or  operator. 
knowing  that  it  can  unquestionably  be  used  for  gambling.  Is  charged 
with  the  duty  of  seeing  that  the  machine  is  only  used  within  the  scope 
of  the  purpose  for  which  it  was  licensed.  The  garments  of  legitimacy 
clothe  the  machine  only  so  long  as  the  same  Is  used  for  the  purpose  for 
which  it  was  licensed  by  the  State,  such  purpose  being  for  amusement 
only;  and  when  used  for  a  purpose  other  than  amusement  (gamblingJ 
the  machine  may  be  seized  and  held  for  use  in  connection  with  any  in- 
vestigation, prosecution  or  other  proceedings,  and  for  disposition  under 
order  of  court,  as  provided  for  by  said  Chapter  18143,  Acta  of  1937. 

"DRUNKEN  DRIVING  LAW" 

July  29,  1941.— 041-408. 

ENFORCEMENT— BEVERAGE  DEPARTMENT 

QUESTION:  Is  the  Beverage  Department  charged  with  the  en- 
forcement of  Section  7749,  Complied  General  Laws  of  1927? 

To  Hon.  E.  W.  Scarborough,  Director,  Beverage  Department: 

Your  department  is  primarily  responsible  only  for  the  admlnistra- 
ticm  of  the  laws  of  Florida  governing  the  sale,  possession,  transportation, 
manufacture  and  taxation  of  intoxicating  beverages  and  those  deaUng 
therein,  and  for  such  purposes  the  Director  and  Supervisors  of  the  De- 
partment are  vested  with  the  powers  of  the  several  Sheriffs  and  their 
deputies. 

I  find  no  specific  duty  imposed  upon  your  department  to  enforce  the 
statute  named  and  referred  to  by  you  as  the  "Drunken  Driving  Law." 

FICTITIOUS  NAME   STATUTE 

September  16,  1941.— 041-534-1. 

INTERPRETATION 

QUESTION:  If  John  Jones  owns  and  operates  an  apartment  house 
known  as  the  Florida  Apartments,  all  leases  being  executed  tn  the  name 
of  Mr.  Jones  and  all  business  transactions  being  in  his  name  and  not 
in  the  najne  of  the  Florida  Apartments,  is  the  fictitious  name  law  ap- 
plicable to  him? 

To  Hon.  Hunter  G.  Johrtson,  Hotel  Commissioner: 

In  my  opinion,  the  answer  to  your  question  speciflcally  stated  Is.  the 
Act  is  not  applicable.  The  Act  is  only  intended  to  apply  to  those  persons 
who  engage  in  business  under  a  fictitious  name.  In  other  words,  if  the 
letises  were  executed  in  the  name  of  the  Florida  Apartments,  or  credit 
was  extended  in  the  Florida  Apartments,  then  the  Act  would  be  ap- 
plicable. The  determining  factor  as  to  when  the  Act  is  applicable  to  a 
person  is  to  be  found  In  answer  to  the  question,  does  the  person  e-ngage 
in  husiness  under  a  flctitioiis  name? 
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September  24.  X941.— 041-534. 

QUESTION:  Insofar  as  the  same  is  applicable  to  apartment  house 
owners,  what  is  the  construction  and  interpretation  of  the  Fictitiou;s 
Name  Law,  being  Chapter  20953,  Acts  of  1941? 

To  Hon.  Hunter  G.  JohTison,  Hotel  Commissioner: 

Supplement  to  Opinion  dated  September  16,  1941. 

In  my  said  opinion  of  September  16,  I  stated  that  the  Act  was  ap- 
plicable to  persons  who  engage  in  iusiness  under  a  fictitious  name.  The 
Act  can  very  easily  be  applicable  to  an  apartment  house  owner  or  operator 
if  he  uses  a  fictitious  name  in  the  business  of  operating  the  apartment. 
What  constitutes  engaging  in  business  under  a  fictitious  name  is  some- 
times very  difficult  to  determine.  I  stated  in  my  opinion  of  September 
16,  which  I  re-affirm,  that  the  mere  fact  that  a  person  owns  and  operates 
an  apartment  house  which  has  the  name  over  the  door  of  "Florida  Apart- 
ment" does  not  of  itself  bring  the  owner  or  operator  within  the  pro- 
visions of  said  Act.  If  the  owner  or  operator  advertises  his  apartment 
under  the  name  of  "Florida  Apartments"  or  carries  a  listing  in  the  tele- 
phone directory  under  such  a  name  or  signs  leases  in  that  name  or  has 
credit  extended  in  the  name  of  the  apartment,  or  in  innumerable  other 
instances,  all  of  which  I  cannot  at  this  moment  enumerate,  the  law  i3 
applicable. 

FICTITIOUS  NAME    STATUTE 

May    15,   1942.— 042-241. 

FICnTnOUS   name— assignment   OB  CANCELXATION  AFTER 

REGISTRATION 

QUESTION:  Has  the  owner  of  a  fictitious  name  the  riRht  to  assign 
or  cancel  it  after  registration  in  the  office  of  the  Clerk  of  the  Circuit 
Court  under  the  Fictitious  Name  Law? 

To  Hon.  E.  B.  Leatherman,  Clerk,  Circuit  Court,  STiami,  Florida: 

The  tenn  "fictitious  name,"  as  used  in  the  above  act,  is  substan- 
tially co-extensive  with  the  term  "trade-name,"  which  is  usually  ap- 
plied to  a  business  and  Its  good  will.  Trade -names  are  personal  property 
and  may  usually  tte  sold  and  assigned  as  other  property,  howeVer,  where 
a  trade-name  has  come  to  represent,  to  the  general  public,  that  the  per- 
sonal care  and  sldll  of  an  Individual  is  used  in  the  conduct  cf  the  business 
and  cannot  truthfully  be  used  by  another,  then  that  trade-name  catmot 
usually  be  assigned. 

The  mere  fact  that  a  trade  or  fictitious  name  has  been  registered 
under  Chapter  20953.  Acts  of  1941,  does  net  prohibit  its  sale  and  assign- 
ment, but  when  sold  and  assigned  the  assignee  should  re-register  the 
same  under  his  own  name;  this  might  be  required  by  the  sales  contract. 
When  a  trade  or  fictitious  name  has  l>een  re-registered  under  the  name 
cf  another  I  see  no  reason  why  a  notation  of  the  re -registration  could 
not  be  made  upon  the  former  registration.  Where  the  business  is  sold 
but  the  trade  or  fictitious  name  is  not  transferred  with  it  I  see  no  reason 
why  a  notice  of  such  transfer  of  the  business,  in  the  nature  of  a  notice 
by  a  retiring  partner,  should  not  be  published  to  notify  the  public  that 
the  person  pubUshing  the  notice  has  no  further  connection  with  the 
business.  I  know  of  no  method  of  actually  cancelling  the  registration, 
however  a  copy  of  the  above  notice  might  be  recorded  and  reference 
thereof  made  on  the  registration. 

This  is  not  an  official  opinion  but  is  given  merely  for  your  Information. 
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FICTITIOUS   NAME    STATUTE 

December  2.  1941.-041-681^ 

REGISTRATION— CORPORATIONS,    PARTNERSHIPS,    TRADE 

NAMES.  ETC. 

QUESTION:  How  does  the  "Fictitious  Name  Statute,"  Chapter  20953. 
Acts  ct  1941,  apply  to  the  use  and  registration  of  certain  names  and 

variations  thereof? 

To  Florida  Industrial  ComTnission: 

The  use  of  fictitious  names  in  the  operation  of  various  businesses 
has  long  been  the  subject  of  legislation  in  at  least  a  dozen  or  more  states, 
apparently  for  the  purpose  of  affording  protection  to  the  public  from  the 
uncertainties  of  commerce  with  individuals  or  partnerships  not  readily 
identifiable  from  the  business  name  used. 

The  Florida  "Fictitious  Name  Statute"  is  quite  similar  to  the  Ficti- 
tious Name  Statute  of  other  states.  By  its  title  it  is  an  Act  requiring  all 
persons  engaged  in  business  or  professions  in  tiie  State  of  Florida,  except 
corpcrations,  using  other  than  their  own  proper  names,  to  register  the 
trade  name  or  whatever  name  they  are  doing  business  under,  and  the 
extent  of  the  interest  of  all  persons  concerned,  with  the  Cleric  of  the 
Circuit  Court  of  the  County  where  the  principal  place  of  business  is 
located. 

Persons  affected  by  the  Act  are  defined  in  Section  2  thereof  as  every 
individual,  whether  natural  or  artificial,  firm  or  group,  or  combination 
of  individuals,  or  partnerships,  whether  natural  or  representative,  except 
corporations. 

Fictitious  names  are  defined  by  the  Act  to  include  any  trade  name, 
whether  a  single  name  or  a  group  of  names,  other  than  the  proper  name 
or  known  called  names  of  those  persons  engaged  in  such  busings  <  or 
professions. 

In  one  c*  your  questions  you  say  tliat  the  Twelfth  Avenue  Cor- 
poration, Inc.,  operates  a  business  known  as  The  Colonial  Inn,  and  you 
inquire  in  this  connection  if  a  corporation  not  operating  under  its  cor- 
porate name  is  subject  to  the  provisions  of  the  "Fictitious  Name  Statute." 

Both  in  the  title  and  in  Section  2  of  the  Act  corporations  are  spe- 
cifically excepted  from  the  provisions  of  the  Statute.  It  is.  therefore, 
my  opinion  that  no  corporation  is  required  to  register  under  the  Act.  re- 
gardless of  what  name  it  may  use  in  its  business  operations. 

You  further  say  tliat  John  Doe  operates  a  business  known  as  John's 
Pilling  Station,  or  Honest  John's  FilUng  Staticm,  and  you  inquire  if  either 
of  such  names  should  be  registered,  Iti  is  my  opinion  that  the  ptirase, 
"proper  name  or  known  called  names  oKthose  persons  engaged  in  such 
business  or  profession,"  as  used  in  the  Act>Mfers  to  the  surname  or  last 
name  of  such  persons.  Therefore,  in  my  optnteo,  any  name  used  by  a 
business  or  profession  which  discloses  only  the  first  or  given  name  of 
the  owner  or  CTperator  of  such  business,  should  be  registered  under  the 
Act. 

By  way  of  illustration,  you  further  say  that  Joim  Doe  and  Richard 
Roe  operate  a  business  as  co-partners  under  the  name  of  John  Doe  Com- 
pany. In  my  opinion  this  name  is  not  sufBcient  to  give  notice  as  to 
parties  interested  in  the  business.  No  indication  is  given  that  Richard 
Roe  is  in  any  way  connected  with  such  business.  Tnerefore,  in  my 
opinion,  such  name  should  be  roistered  as  required  by  the  Act.    Wher- 
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ever  two  or  more  persons  having  different  sumaines  are  interested  in  the 
same  business,  which  is  operated  iinder  a  name  which  includes  the  sur- 
name of  one  of  the  parties  only,  then,  in  my  opinion,  such  name  should 
be  registered  under  the  Act. 

You  suggest  that  John  Doe  Company  is  a  corporation  which  has 
been  dissolved  by  proclamation  of  the  Governor,  but  its  operations  are 
continued  in  the  name  of  the  corporation.  You  inquire  in  this  connec- 
tion whether  or  not  such  corporate  name  should  be  registered  if  the 
operator  thereof  is  someone  other  than  John  Doe.  Where  a  corporattcm 
has  been  dissolved  by  proclamation  of  the  Gove^ior,  its  corporate  exist- 
ence is  terminated  and  the  corporation  as  such,  after  being  dissolved, 
has  no  further  corporate  rights  Eind  is  not  authorized  to  transact  any 
business  as  a  corporation.  If,  then,  business  is  continued  in  the  cor- 
porate name,  the  operators  thereof  must,  in  my  opinion,  register  such 
name  under  the  "Fictitious  Name  Statute."  unless  the  corporate  name 
so  used  includes  the  proper  name  of  the  person  or  persons  so  operating 
the  business. 

Where  the  business  name  used  includes  the  surname  of  all  parties 
interested  in  the  business,  such  business  name,  in  my  opinion,  need  not 
be  registered  under  the  Act.  For  example,  Rutlan  Brothers  is  operated 
by  Herbert  Rutlan  and  Nat  Rutlan.  Such  a  name  need  not  be  registered 
under  the  Act.  In  the  foregoing  illustration,  if  Rutlan  Brothers  is  op- 
erated by  Herbert  Rutlan,  the  survivor  of  two  brothers  who  formerly 
operated  such  business,  then,  in  my  opinion,  the  name  fully  identifies  the 
known  or  proper  name  of  the  proprietor,  and  need  not  be  registered  under 
the  Act, 

In  m^  opinion,  a  partnership  composed  of  John  Doe  and  Richard 
Ttoe,  operating  under  the  firm  name  of  Doe  &  Roe,  is  not  a  fictitious 
name  and  need  not  be  registered  under  the  Act. 

Green  Apartments  is  operated  by  Stone  Investment  Company.  If 
Stone  Investment  Company  is  a  corporation,  it  is  exempt,  and  the  name. 
Green  Apartments,  need  not  be  registered.  However,  if  Stone  Investment 
Company  is  a  partnership,  then  the  name.  Green  Apartments,  as  well  as 
the  name  of  the  partnership,  must  be  registered  under  the  Act. 

John  Doe  &  Son,  owned  by  Harry  Doe  but  operated  by  H.  A.  Samson 
as  curator  for  Harry  Doe,  is  a  fictitious  name  because  the  curator  is  the 
responsible  party  and  the  one  engaged  in  such  business  rather  than  the 
actual  owner  thereof,  and  such  name  should,  in  my  opinion,  be  registered 
under  the  Act,  Tiiis  will  likewise  apply  where  the  business  Is  operated  by 
an  administrator,  executor  or  trustee. 

The  foregoing  illustrations  comprehend  the  various  situations  de- 
scribed by  you  as  well  as  a  few  others.  They  apply  to  professicms  as  well 
as  ordinary  commercial  enterprises,  and  will,  1  hope,  suffice  to  give  you 
the  information  desired  with  reference  to  the  construction  and  interpre- 
tation of  our  "FictitlcTUs  itame  Statute." 


CHAPTER  XXXIV 
CRIMINAL  PROCEDURE 

PRELIMINARY  EXAMINATION 

January  15,  1941. — 041-3. 

DEPUTY  SHERIFFS — WITNESS  FEES 

QUESTION:  Does  Section  43  Cd)  of  the  Criminal  Procedure  Act 
(Chapter  19554,  Acts  of  1939)    apply  to  deputy  sheriffs  paid  for  their 

service  by  the  sheriS? 

To  Hon.  W.  M.  WainTvright.  State  Auditor: 

Section  43  (d)  of  Chapter  19SS4,  Acts  of  1S39,  reads  as  follows: 

"(d)  No  sheriff,  deputy  sheriff,  constable,  deputy  constable,  high- 
way patrolman,  or  other  person  employed  or  paid  by  the  State  or  any 
county  thereof  as  a  law  enforcement  officer,  shall  be  entitled  to  witness 
fees  or  to  mileage  when  summoned  to  testify  in  any  court  sitting  In  the 
county  In  which  he  holds  office,  is  employed,  or  has  his  residence." 

It  is  my  opinion  that  the  clause,  "or  other  person  employed  or  paid 
by  the  State  or  any  county  thereof  as  a  law  enforcement  officer,"  was  not 
intended  to,  and  does  not  qualify  the  preceding  named  officers,  but  was 
intended  to  add  to  the  classification  of  persons  not  entitled  to  witness 
fees  or  milage,  all  persons  employed  or  paid  as  law  enforcement  officers 
by  the  State  or  county. 

In  other  words,  the  right  of  sheriffs  and  their  deputies,  constables 
and  their  deputies,  and  highway  patrolmen,  is  in  no  way  affected  by  the 
Inclusion  of  the  clause,  "or  other  person  employed  or  paid  by  the  State 
or  any  comity  Uiereof  as  a  law  enforcement  officer." 

If  this  is  the  proper  construction  to  be  placed  on  Section  43  (d>  of 
Chapter  19554,  it  follows  that  neither  sheriffs,  deputy  sheriffs,  con- 
stables, deputy  constables,  or  highway  patrolmen,  are  entitled  to  witness 
fees  or  mileage,  when  summoned  to  testify  in  any  court  sitting  in  the 
county  in  which  such  witness  holds  such  office,  is  employed,  or  has  his 
residence,  and  I  so  hold. 

PRELIMINARY  EXAMINATION 

February  21,  1941.— 041-83. 

DEPUTY  SHERIFFS— WITNESS  FEES 

QUESTION:  Is  a  deputy  sheriff  entitled  to  witness  fe€s  or  to  mileage 
when  summoned  to  testify  In  the  Courts  of  St.  Lucie  County? 

To  Hon.  W.  R.  Lott,  Clerk,  Circuit  Court,  Ft.  Pierce,  Florida: 

Section  43  (d) .  Chapter  195S4,  Acts  of  1939.  being  the  code  of  crim- 
inal procedure  provides: 

"(d)  No  sheriff,  deputy  sheriff,  constable,  deputy  constable,  high- 
way patrolman  or  other  person  employed  or  paid  by  the  state  or  any 
county  thereof,  as  a  law  enforcement  officer,  shall  be  entitled  to  witness 
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fees  or  to  mileage  when  summoned  to  testify  in  any  court  sitting  in  the 
county  in  which  he  holds  office,  is  employed  or  has  his  residence." 

The  answer  to  your  question  is  the  construction  to  be  placed  upon 
ihe  clause,  "or  other  person  employed  or  paid  by  the  State  or  any 
county  thereof,  as  a  law  enforcement  officer,"  I  do  not  believe  that 
this  clause  was  intended  nor  does  it  qualify  or  refer  to  the  preceding 
named  officers,  but  does  apply  and  was  Intended  to  add  to  the  classifi- 
cation of  persons  that  are  not  entitled  to  witness  fees  or  to  mileage. 

You  state  In  your  letter  that  the  deputy  sheriff  is  not  employed  by 
the  County,  Even  though  that  be  true,  nevertheless,  the  deputy  sheriff 
is  as  much  paid  by  the  State  as  is  the  sheriff. 

Pees  collected  by  the  sheriff  represent  the  charges  made  by  the 
State  for  services  rendered  by  it  through  him  and  constitutes  a  fund 
subject  to  the  control  of  the  State  to  be  applied  as  the  Legislature  directs. 
The  sheriffs'  offices  in  this  state  operate  on  a  fee  basis  with  a  maximum 
salary,  and  all  fees  collected  by  the  sheriff  over  and  above  his  maximum 
salary  and  the  expenses  of  his  office,  constitute  a  trust  fund  over  which 
the  sheriff  is  the  trustee  unto  such  time  as  he  shall  pay  the  same  over 
to  the  proper  authorities,  A  sheriff  has  the  right  to  employ  a  deputy 
or  deputies  to  assist  him  in  the  discharge  of  his  cfficiaJ  duties  and  the 
salary  or  compensation  of  a  deputy  is  a  proper  expense  of  operating  the 
fheiiff'.'j  cffice.  It  is  obvious,  t'lerefore,  that  it  is  the  State's  money 
that  pays  your  sheriff  and  his  deputies.  Neither,  strictly  speaking,  are 
employed  by  the  State  or  county  tiiereof,  but  both  are  paid  by  the  State. 

It  i«i  my  opinion  that  a  deputy  sheriff  appointed  by  the  sheriff  of 
your  county  is  not  entitled  to  witness  fees  or  to  mileage  when  summoned 
to  testify  in  the  local  cottrts  of  your  county. 

BAIL 

December  9,  1942. — 042-551. 

BAIL    BOND— COST    FOR    APPROVING 

QUESTION:  Is  a  sheriff  authorized  to  charge  a  statutory  fee  for 
writing,  taking,  and  approving  a  bail  bond  when  tmder  the  provisions  of 
Section  903.16.  Florida  Statutes,  1941,  the  defendant  tenders  with  the 
executed  bond  a  sum  of  money  equal  to  the  prtnclpal  thereof  7 

To  Hon.  Berlin  A.  Sawyer,  Sheriff,  Monroe  County, 
Key  West,  Florida: 

In  my  opinion  you  are  entitled  to  the  statutory  fee  for  writing. 
taking  and  approving  such  bond. 

BAIL 

September  16,  1941. — 041-533. 

BAIL  BOND—ENPORCEMENT  OP  FORFEITURE 

QUESTION:  Should  the  State  Attorney,  the  Coimty  Solicitor  or 
the  County  Attorney  represent  the  State  in  the  Circuit  Court  in  pro- 
ceedings to  enforce  the  forfeiture  of  a  criminal  bail  bond? 

To  Hon.  J.  Rex  Farrkxr,  State  Attorney: 

Article  V,  Section  15,  of  the  Constitution  of  Florida,  provides  "the 
Governor,  by  and  with  the  consent  of  the  Senate,  shall  appoint  a  State 
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Attorney  in  each  Judicial  Circuit  whose  duties  shall  be  prescribed  by 
law  and  who  slmll  hold  office  for  four  years  .  .  ." 

Section  4739,  CompOed  General  Laws  of  Florida,  1927,  prescribes  in 

part  the  duties  of  the  State  Attorney  as  follows:  "It  shall  be  his  duty  to 
appear  in  the  Circuit  Court  within  his  Judicial  Circuit  and  prosecute  or 
defend,  on  behalf  of  the  state,  all  suits,  applications  or  motions,  clvU 
or  criminal.  In  which  the  State  is  a  part." 

The  Criminal  Procedure  Act  uses  the  term  "Prosecuting  Attorney" 
interchangeably  as  meaning  the  officer  charged  with  the  duty  of  prosecu- 
ting any  given  criminal  offense.  In  some  instances  the  term  would  neces- 
sarily mean  the  State  Attorney;  in  others  the  County  Solicitor.  For 
example,  Section  134  of  the  Act  reciuires  that  the  defendant  be  ar- 
raigned by  having  the  charge  stated  to  htm  by  the  Prosecuting  Attorney: 
in  a  capital  case  this  would  mean  the  State  Attorney,  and  in  any  other 
criminal  case  the  term  would  refer  to  the  County  Solicitor  (in  a  county 
having  a  Criminal  Court  of  Record).  However,  the  criminal  procedure 
act  does  not  expressly,  nor  by  necessary  implication,  repeal  or  modify 
Section  4739  CG.L.  1627.  I  believe  both  of  these  statutes  should  be  con- 
sidered together,  and  if  there  is  no  direct  conflict  between  Uiem,  they 
should  both  be  given  effect. 

Section  4739,  Compiled  General  Laws,  1927.  was  enacted  for  the 
purpose  of  prescribing  the  duties  of  the  State  Attorneys  in  accordance 
with  the  mandate  of  the  Constitution  '  Article  V,  Section  15 ) .  and  its 
provisions  should  not  be  nullified  imiess  it  clearly  appears  that  such 
was  the  intent  of  the  Legislature. 

I  do  not  find  any  irreconcilable  conflict  between  Section  4739  COL. 
and  Section  71  of  the  Criminal  Procedure  Act. 

It  is  my  opinion  that  the  "Prosecuting  Attorney"  referred  to  in 
Section  71  means  the  officer  charged  with  the  duty  of  prosecuting  the 
particular  case  in  which  the  bail  bond  is  given,  and  it  is  his  duty,  upon 
such  bail  bond  being  forfeited,  to  perform  the  ministerial  act  of  iSling 
a  certified  copy  of  the  Order  of  Forfeiture  in  the  office  of  the  Clerk 
of  the  Circuit  Court.  The  Circuit  Judge  is  thereupon  required  to  enter 
judgment  against  the  person  bound  by  the  undertaking. 

It  is  further  my  opinion,  that  in  the  event  of  any  further  proceed- 
inK  on  this  judgment  in  the  Circuit  Court,  it  is  the  duty  of  the  State  At- 
torney, under  Section  4739  CGX.,  to  represent  the  State  in  such  pro- 
ceeding, except  in  those  cotmties  where  the  boards  of  county  commis- 
sioners have,  pursuant  to  the  provisions  of  special  or  local  laws,  con- 
tracted with  private  attorneys  for  the  collection  of  criminal  bail  bond. 


BAIL 

May  20,  1941.— 041-276. 

BAIL  BOND— FORFEITURE 

QUESTION:  CI)  How  should  title  be  taken  where  State  Attor- 
ney is  high  bidder  at  Sheriff's  sale  of  land  upon  which  levy  has  been 
made  to  satisfy  a  judgment  on  an  estreated  bail  bond? 

<2)     Out  of  what  fund  should  the  cost  of  proceedings  be  paid? 

(3)  Into  what  fund  should  the  proceeds  of  any  sale  of  the  land  ao 
acquired  be  paid? 
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To  Hon.  Clyde  H.  Wilson,  State  Attorney,  Sarasota,  Florida: 

It  is  stated  in  Section  1776,  Revised  Oeneral  Statutes,  (Section  2827, 
C.Qli. ) :  "Proceeds  of  all  forfeited  bail  bonds  or  recognizances  shall  be 
paid  into  the  fine  and  forfeiture  fund  of  the  county  in  which  the  in- 
dictment was  found  or  the  prosecution  commenced,  and  Judgment  must 
be  entered  therefor  in  favor  of  the  State  for  the  use  of  the  particular 
county." 

The  cases  which  liave  been  decided  upon  this  Section  and  Sections 
6050-6056,  R.G.S.  (Sec.  8351-8357  C.GJL..)  governing  the  estreatiire  of 
bail  bonds  clearly  hold  that  a  judgment  in  the  name  of  the  "State  of 
Florida"  is  invalid  and  that  such  judgment  must  be  in  the  name  of  the 

"State  of  Florida  for  the  use  and  benefit  of County." 

The  land  upon  wluch  the  levy  is  made  takes  the  place  of  the  judgment 
insofar  as  it  satisfies  a  part  or  all  of  such  judgment  and  therefore  the 
title  to  the  land  should  be  taken  in  the  same  manner  as  the  judgment 
is  required  to  be  taken.  In  this  case,  therefore,  title  to  the  land  should 
be  taken  in  the  name  of  the  "State  of  Florida  for  the  use  and  benefit 
of  Sarasota  County." 

Section  1776  R.G.S.  also  requires  that  the  proceeds  of  all  forfeited 
bail  bonds  shall  be  paid  into  the  fine  and  forfeiture  fund  of  the  county. 
The  cost  of  obtaining  the  judgment  and  of  acquiring  title  to  the  land 
are  proper  criminal  expenses  in  the  proceeding  for  the  collection  of  the 
amount  of  the  bond  and  should  be  paid  out  of  the  fine  and  forfeiture 
fund  of  the  county.  When  any  sale  is  made  of  the  land  acquired  in  lieu 
of  the  bail  bond  the  proceeds  should  be  paid  into  such  fine  and  for- 
feiture fund. 

BAIL 

May  12,   1942.— 042-238. 

baHj  bond— frockdure  in  estreiattng 

QUESTION:  What  is  the  proper  procedure  to  be  followed  in  es- 
treating cash  bail  bonds  and  in  paying  the  proceeds  thereof  into  the 
fine  and  forfeiture  fund  of  the  county? 

To  Hon.  Bryan  Willis,  State  Auditor: 

There  is  no  longer  any  statutory  provision  expressly  setting  out  the 
procedure  to  be  followed  in  estreating  cash  bail  bonds  and  in  paying  the 
proceeds  thereof  into  the  fine  and  forfeiture  fund  of  the  county,  where 
it  is  required  to  be  paid  by  Section  9  of  Article  XVI  of  the  Florida  Con- 
stitution. The  former  provision  found  in  Section  8334  (6037)  Compiled 
General  Laws,  1827,  was  repealed  by  Section  319,  Chapter  19,554  Acts 
of  1939. 

Forfeited  bonds  in  criminal  proceedings  must  be  paid  into  the  county 

fine  and  forfeiture  fund  i  Article  XVT,  Section  9.  Florida  Constitution; 
Section  2827  C.Gi.) .  When  a  cash  bond  is  forfeited  it  is  usually  treated 
as  if  it  were  money  recovered  in  a  suit  on  a  recognizance  (6  C.  J.  1024, 
Section  278),  Where  a  breach  of  an  undertaking  occurs,  the  court  having 
jurisdiction  of  the  crime  should  declare  the  undertaking,  "and  any  money 
or  bonds  that  have  been  deposited  as  bail",  forfeited  (Section  69,  Ctmpter 
19554,  Acts  193S).  No  further  proceeding  upon  a  cash  bond  seems  to  be 
provided  in  the  criminal  Procedure  Act  of  Florida.  From  these  author- 
ities it  seems  that  when  the  cash  bond  is  declared  forfeited  under  Sec- 
tion 69,  Chapter  19554,  Acts  of  1939.  that  the  money  should  be  imme- 
diately paid  into  the  county  fine  and  forfeiture  fund. 
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The  proper  procedure  to  be  followed  In  estreating  cash  bail  bonds 
and  in  paying  the  proceeds  thereof  into  the  fine  and  forfeittue  ftmd  of 

the  county,  is  as  follows: 

(a)  When  a  cash  bond  is  received  the  officer  talcing  it  should 
reqttire  a  written  undertaking  from  the  defendant,  and  from  the  person 
putting  up  the  cash  bond  If  other  than  the  defendant,  setting  forth  the 
terms  and  conditions  of  the  cash  deposit; 

(b)  When  the  terms  and  conditions  of  this  undertaking  are  breached, 
by  the  failure  of  the  defendant  to  appear  or  otherwise  as  the  case  may 
be,  the  court,  before  whom  the  cause  is  pending,  should  enter  a  judg- 
ment of  forfeiture,  declaring  that  the  undertaking  of  the  defendant  and 
the  money  deposited  as  bail  is  forfeited  because  of  such  breach; 

(c)  If  this  forfeiture  is  not  discharged  within  ten  days  from  and 
after  the  entry  of  the  order  of  forfeiture,  as  provided  by  Section  70  of 
the  Crlmtnal  Procedure  Act,  the  money  deposited  as  afor^ald  should  be 

paid  into  the  fine  and  forfeiture  fund  of  the  county; 

(d)  The  proceeding  set  out  In  Section  71  of  the  Criminal  Procedure 
Act,  to  be  had  in  the  Circuit  Court  does  not  seem  to  be  required  in  cases 
where  cash  bonds  are  posted. 

INDICTMENT  AND  INFORMATION 

October  19.  1942—042-494. 

CAPIAS— COMMITMENT  WITHOUT  ISSUANCE 

QUESTION:  Is  a  conmittment  without  the  issuance  of  a  warrant 
or  a  capias  sufficient  authority  upon  which  the  Sheriff  could  lawfully 
detain  ttie  prisoner  committed  to  his  custody? 

To  Hon.  M.  A.  Rosin,  Prosecuting  Attorney,  Arcadia,  Florida: 

Your  attention  is  directed  to  the  provisions  of  Section  907.01.  Florida 
Statutes  1941,  wherein  it  is  provided: 

"Upon  the  filing  of  an  indictment  or  information,  (/  the  person  named 
therein  is  not  in  custody,  or  at  large  on  bail  for  the  offense  charged,  the 
Judge  shall  direct  the  clerk  to  Issue  immediately  or  when  so  directed 
by  the  prosecuting  attorney,  a  capias  for  the  arrest  of  such  person." 

It  is  my  opinion  that  where  the  defendant  has  been  by  a  commit- 
ting magistrate  lawfully  committed  to  the  ciwtody  of  the  sheriff  to  await 
the  investigation  of  the  Grand  Jury  or  prosecuting  attorney,  and  there- 
after an  indictment  or  information  is  filed  against  him,  the  Judge  of  the 
Court  liaving  trial  Jurisdiction  is  not  by  law  required  to  direct  the  Issu- 
ance of  a  capias  for  the  arrest  of  the  defendant.  In  such  cases  the  com- 
mitment delivered  to  the  Sheriff  is  his  authority  for  detaining  In  custody 
the  defendant,  until  such  time  as  he  has  been  acquitted  or  convicted  of 
the  charge  contained  In  the  Indictment  or  information. 

INDICTMENT  AND  INFORMATION 

Ptebruary  10,  1941.— 041-73. 

CAPIAS— ISSUANCE    WHEN   DEPENDANT  NOT  IN  CUSTODY 

QUESTION:  Should  a  capias  be  issued  when  the  defendant  is  not 
in  custody  but  is  under  bond  to  appear  at  the  next  term  of  court? 
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To  Hon.  M.  A.  Rosin.  Prosecuting  Attorney,  Arcadia,  Florida: 

The  question  submitted  is  covered  apparently  by  Section  130  of  the 

Criminal  Code,  Chapter  19554,  Acts  of  1939.  This  statute  seems  to  settle 
this  question  by  providing  that  the  Judge,  before  whom  indictment  or 
information  is  filed,  should  direct  the  Clerk  to  Issue  a  capias,  if  the 
person  named  in  the  information  is  not  in  custcdy  or  is  at  large  on  bail 
for  the  offense  charged. 

Previous  to  the  adoption  of  the  Criminal  Code,  the  statute  (Section 
8375,  Compiled  General  Laws)  provided  for  the  issuance  of  a  capias  If 
the  defendant  "be  not  already  in  custody"  and  did  not  mention  the  issue 
as  to  whether  the  defendant  is  at  large  on  bail. 

The  case  of  Ex  parte  Cribbs,  109  Fla.  286;  146  So.  912,  was  decided 
while  Section  8375  was  in  force  and  effect. 


Supplemental  Opinion  February  17,  1941, — 041-73. 

Under  Section  130  of  the  Criminal  Code  (Chapter  19554,  Acts  of 
1939) ,  Upon  the  filing  of  an  indictment  or  information,  if  the  person 
named  therein  is  not  in  custody  or  is  not  at  large  on  bail  for  the  offense 
charged,  a  capias  should  be  issued  for  his  arrest.  If  he  is  in  custody  or 
if  he  is  at  large  on  bail,  no  capias  is  necessary. 

Previous  to  the  adoption  of  the  Criminal  Code,  the  Statute  (Section 
8375,  Compiled  General  Laws)  provided  for  the  Issuance  of  a  capias  if  the 
defendant  "be  not  already  in  custody"  and  did  not  mention  the  subject 
where  the  defendant  is  still  at  large  on  bail.  WhUe  that  statute  was  in 
effect,  the  Florida  Supreme  Court  held  in  the  case  of  Ex  Parte  Cribbs, 
109  Ma.  286,  146  So.  912,  that  a  judge  had  power  to  order  a  capias  to 
issue  for  the  arrest  of  the  accused  on  the  indictment  or  information 
brought,  "notwithstanding  the  fact  that  the  accused  is  already  at  large 
Upon  bail  allowed  by  the  committing  magistrate,  which  bail  would  be 
otherwise  legal  and  sufficient  to  secure  the  appearance  of  the  accused 
if  no  capias  were  ordered."  Tne  Court  in  that  case  indicated  that  the 
ordering  of  a  capias  under  those  circumstances  was  In  the  discretion 
of  the  judge. 

The  Criminal  Code  above  referred  to  has  been  enacted  and  the  de- 
cision just  quoted  from  clearly  settles  the  problem  by  providing  that 
the  judge  should  direct  the  clerk  to  issue  a  capias,  if  the  person  named 
in  the  information  is  not  in  custody  or  Is  not  at  large  on  ball  for  the 
offense  charged. 

If  the  person  named  in  the  information  is  in  custody  or  is  at  large 
on  ball  for  the  offense  charged,  no  capias  need  be  issued,  but  I  still 
think  the  judge  has  the  power  to  direct  the  issuance  of  same,  just  as  was 
ruled  in  the  Cribbs  case. 

CONDUCT  OF  TRIAL 

March  10,  1942.— 042-143. 

CONFESSIONS— EXTRA-JUDICIAL 

QUESTION:  For  a  confession  of  guilt  to  be  admissible  in  evidence 
Is  it  necessary  that  the  defendant  had  been  previously  warned  and 
iuUy  advised  of  his  rights  under  the  law?  This  question  Involves  the 
case  of  Harrison  vs.  State,  5  So.  2d  703. 
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To  Hon.  Chester  B.  McMullen,  State  AttOTney,  Clearwater,  Florida: 

An  examination  of  the  record  in  the  Harrison  case  discloses  that 

t^'e  defer> riant  was  ^iil'v  advised  of  his  ri'J^hts  before  "he  made  t^e  confes- 
sion, and  that  the  Court  did  not  pass  upon  any  question  involving  extra- 
judicial confessions  made  without  warning. 

The  three  points  on  which  the  Harrison  opinion  appears  to  be 
grounded  are:     (1)    whether  the  confession  was  freely  and  voluntarily 

made.  (2>  th*"  prreat  cau*'ion  th^t  should  be  used  by  a  jury  in  consider- 
ing a  confession,  and  f3)  sufficiency  of  the  instructtCTis  of  the  Court 
"upon  the  law  of  the  case"  relative  to  confessions. 

Tn  t^e  rprpit  fn.SP  of  Ptonfamirp  v%.  FtatP.  133  Pla.  7S7.  183  So.  316, 
our  Supreme  Court  discussed  at  some  length  the  question  of  extra- 
judicial confessions  and  the  necessity  for  advising  defendant  of  his  rights 
bpff'^  t^e  carnn  a^'e  i"f)''«'  and  anorovpri  t>ip  ni'f  lri"f  psta*l''iR'^pd  fWftt^ — 
an  extra -iudicial  confession  Is  not  rendered  inadmissible  merely  because 
the  accused  was  not  so  advi.sed.  I  do  not  know  of  any  case  which  has 
reversed  the  Stoutamlre  decision. 

Tt.  !'•-  thprpfnrn.  p^v  f'Tilniort  f^ftt  t>ip  rule  "s^atpd  in  Rtontamf'-e  vs. 
State,  supra,  remains  the  law  and  that  such  mentioned  ouotation  appear- 
ing in  Harrison  vs.  State,  does  not  in  any  way  change  the  law  governing 
the  admissibility  of  extra-judicial  confessions. 

While  there  is  no  lepal  reouirpmpnt  that  the  accused  be  advised  of 
his  rights  before  rrafcinff  an  extra- tudicial  confes)=ion.  in  view  of  Section 
12  of  the  Declaration  of  RiRh^s  of  the  Florida  Constitution  which  pro- 
vides that:  "No  oersoi  .>!>i0"  be  .  .  ,  compelled  in  any  criminal  ca.sp  to 
h<=>  a  "'tf"ess  n"n  }»!=*■  tT"m"?e!f  ,  .  ."  and  tbp  nrovislons  of  STitfnn  514  of 
the  Florida  Criminal  Code  to  the  same  effect,  it  is  my  further  opinion 
that  where  an  effort  Is  made  to  obtain  a  voluntary  confession,  the  officer 
should  first  advise  the  prisoner  of  his  constitutional  and  statutory  rights. 
If  then  the  accused  makes  an  extra-judicial  confession,  frpely  and  vol- 
untarily, it  follows  that  he  has  not  been  compelled  to  be  a  witness  against 
himself;  and  testlmonv  of  an  officer  that  the  confession  was  made  after 
the  accused  was  so  advised  Is  very  strong  evidence  to  support  the  ad- 
missibility of  the  confession  as  one  that  was  freely  and  voluntarily  given. 


JUDGMENT    AND    SENTENCE 

October  8,  1942.— 042-481. 

FINE  AND  COST  BOND— EXECUTED  BY  MEN  NOW  IN  MILITARY 
SERVICE— PROCEDURE  UPON  DEFAULT 

QUESTION:  The  sheriflf  of  Okaloosa  County  has  on  hand  E°vpral 
fine  and  cost  bonds  executed  by  men  who  are  now  in  the  United  States 
Army.  Some  of  these  parties  entered  the  Army  before  and  some  after 
the  ninety-day  period  provided  for  pa3mient  of  such  bond  expired.  Should 
the  sheriff  proceed  against  the  bondsmen  In  view  of  the  provisions  of 
the  Soldiers  and  Sailors  Civil  Relief  Act  of  1940? 

To  Hen.  H.  Isle  Bmor,  Sheriff,  Okaloosa  County,  Crestview,  Florida: 

It  Is.  by  Section  <)21.15  (2>.  Florida  Statutes,  1941.  provided  that  If 
a  fine  and  cost  bond  is  not  paid  at  the  expiration  of  the  ninety-day 
period  provided  therein: 

"...  the  sheriff  or  other  officer  aforesaid  shall  indorse  on  the  bond 
that  default  has  been  made  in  the  payment,  and  having  signed  such 
indorsement,  shall  file  the  bond  with  the  clerk  of  the  court  In  which 
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Judgment  was  rendered,  and  the  clerk  shall  forthwith  issue  execution 
for  the  amount  of  the  fine  and  costs  against  the  security  or  bail,  as  if 
there  had  been  judgment  at  law  on  such  bond,  and  the  same  proceedings 
shall  be  had  as  in  cases  of  other  executions,  and  the  person  convicted 
shaU  be  liable  to  be  proceeded  against,  as  if  no  such  bond  had  been  given, 
until  the  same  has  been  fully  paid  and  satisfied." 

The  pertinent  provision  of  the  Soldiers  and  Sailors  Civil  Relief  Act 
of  1940  to  which  you  refer,  is  found  In  I7.S.C.A.,  Title  50,  Section  513  (1): 

"Whenever  pursuant  to  any  of  the  provisions  of  this  Act  the  en- 
forcement of  any  obligation  or  liability,  the  prosecution  of  any  suit  or 
proceeding,  the  entry  or  enforcement  of  any  order,  writ,  judgment,  or 
decree,  or  the  performance  of  any  other  act,  may  be  stayed,  postponed, 
or  suspended,  such  stay,  postponement,  or  suspension  may,  in  the  dis- 
cretion of  the  court,  likewise  be  granted  to  sureties,  guarantors,  endorsers, 
and  others  subject  to  the  obligation  or  liability,  the  performance  or  en- 
forcement ut  which  is  stayed,  postponed,  or  suspended."     <  Italics  ours.) 

It  will,  therefore,  be  observed  that  under  the  provisions  of  the  ap- 
plicable Florida  Statutes,  when  a  fine  and  cost  bond  is  due  and  unpaid, 
it  then  becomes  your  duty  to  endorse  on  the  bond  that  the  same  is  in 
default  in  payment,  and  ha^Tng  signed  such  endorsement,  file  the  bond 
with  the  clerk  of  the  court  in  which  judgment  was  rendered.  I  am  not 
called  upon  to  rule  upon  the  procedure  to  be  followed  by  the  clerk  in 
such  matters. 

JUDGMENT    AND    SENTENCE 

February  12,  1941.— 041-65. 

JUDGMENT  FOR  COSTS  ON  CONVICTION 

QUESTION r  Is  the  County  Judge  compelled,  in  pronouncing  the 
sentence  to  be  Imposed,  to  separate  the  amount  of  the  flne  from  the  costs? 

To  Hon.  Orvil  L.  Dayton,  Jr.,  County  Judge  of  Pasco  County. 
Dade  City,  Florida: 

The  only  statute  which  deals  with  the  payment  of  costs  by  the  con- 
victed party  when  a  fine  is  to  be  the  punishment  imposed  is  Section 
8475,  Compiled  General  Laws  of  Florida.  1927,  providing  that: 

"In  all  cases  of  conviction  for  crime  the  costs  of  prosecution  shall  be 
included  and  entered  up  In  the  judgment  against  the  convicted  person." 

In  all  those  cases  where  the  aggregate  amount  of  the  fine  and  the 
costs  is  equal  or  less  than  the  maximum  amount  of  fine  allowed  by  law 
to  be  imposed  for  the  offense  of  which  accused  is  guilty  the  form  "that 

you  pay  a  fine  and  costs  of  dollars  or  that  yua  be  confined,  etc." 

is  permissible.  However,  in  those  In  which  the  fine  and  costs  in  the 
aggregate  exceed  the  maximum  amount  of  the  fine  allowed  by  statute, 

the  form  "that  you  pay  a  fine  of dollars  and  costs  or  that  you  be 

confined,  etc.,"  must  be  used.  For  example,  where  the  statute  imposes 
a  maximum  fine  of  one  hundred  doUars  in  the  particular  offense  for 
which  accused  is  being  tried  and  the  County  Judge  wishes  to  fine  only 
fifty  dollars  he  may  include  his  costs  in  the  fine.  If.  however,  the  fine  is 
to  be  one  hundred  dollars,  the  fine  and  the  costs  must  be  stated  separ- 
ately, as  the  maximum  amount  allowed  by  statute  being  imposed  as  a 
fine  for  punishment  of  that  particular  offense  is  one  hundred  dollars. 

There  is  no  mandatory  provision  under  which  the  County  Judge  is 
compelled,  in  pronouncing  the  sentence  to  be  imposed,  to  separate  the 
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amount  of  the  fine  from  the  costs,  except  In  those  instance  where  the 
aggregate  amount  of  the  flne  and  the  costs  exceeds  the  Jurisdiction  of 
the  court  to  impose  a  flne  for  that  particular  offense. 

JUDGMENT    AND    SENTENCE 

August  9.  1941.— 041-443. 

SENTENCES — CONSECUTIVE   AND   CONCURRENT 

QUESTION:  How  should  a  subsequent  sentence  be  treated  when  it 
is  Imposed  on  a  prisoner  while  out  on  either  temporary  or  conditional 
parole,  the  subsequent  sentence,  being  the  basis  for  revocation  of  purole, 
and  automatically  placing  original  sentence  In  effect? 

To  Hon.  Nathan  Mayo,  Commissioner  ot  Affriculture,  Prison  Division  : 

Section  261,  Criminal  Procedure  Act,  provides: 

"When  the  defendant  has  been  convicted  of  two  or  more  offenses 
charged  In  the  same  Indictment  or  information  or  in  consolidated  in- 
dictments or  informations,  the  terms  of  imprisonment  shall  be  .wrved 
concurrently  unless  the  Coxirt  expressly  directs  that  they  or  some  of  them 
be  served  consecutively.  Sentences  or  Imprisonment  for  offenses  not 
charged  in  the  same  indictment  or  Information  shall  be  served  con- 
secutively unless  the  court  expressly  directs  that  they  or  some  of  them 
be  served  concurrently." 

It  is  my  opinion  that,  unless  the  trial  comt  expressly  provides  to 
the  contrary,  the  subsequent  sentence,  not  being  based  upon  the  same 
Indictment  or  Information  as  the  original  sentence,  must  be  served  after 
the  prisoner  has  completed  the  service  of  his  original  sentence. 

APPEALS 

Uay  36,  1041.— 041-288. 

FINE  AND  COST  BOND — EPPBCT 

QUESTION:  May  a  defendant,  after  maUng  a  90-day  bond  to  pay 
flne  and  costs,  a  week  later  appeal  from  the  sentence  and  obtain  a 
supersedeas  bond? 

To  Hon.  L.  B.  Scaffe,  Justice  of  Peace,  Sixth  District.  Volusia  County, 
De  Leon  Springs,  Florida: 

Under  Section  260-a  of  the  Criminal  Procedure  Act  of  1030  (Chapter 
10554)  a  defendant  has  the  right  to  give  a  bail  bond  for  fine  and  costs 
wherever  the  sentence  is  to  pay  a  flne  only  and  does  not  include  im- 
prisonment. This  section  has  no  effect  upon  the  right  of  any  defeiuUDt 
to  appeal  from  his  sentence  under  Section  281  or  to  give  the  supenwdew 
bond  required  under  Section  393-A.  The  time  within  which  a  defendant 
may  enter  bis  notice  of  appeal  is  stated  by  Section  288  as  90  days  from 
the  date  of  the  entry  of  Judgment  from  which  the  appeal  is  to  be  talten. 

It  is  therefore  my  opinion  that  wherever  a  defendant  duly  enters 
his  notice  of  appeal  within  the  time  stated  and  obtains  the  supersedeas 
bond,  that  such  bond  supersedes  any  action  that  may  be  taken  upon 
failure  to  comply  with  the  bond  to  pay  flne  and  costs. 
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November  18,  1942.— 042-532. 

CORONERS— raiES  AND  DUTIES 

QUESTION:  (1)  When  are  coroners  required  to  investigate  and 
hold  inquests  of  the  dead  in  this  state? 

(2)  What  fees  are  said  coroners  entitled  to  for  making  such  in- 
vestigations and  holding  such  inquests  of  the  dead? 

(3)  What  authority  has  the  board  of  county  commissioners  to  in- 
vestigate and  determine  the  necessity  for  holding  inquests  of  the  dead,  in 
auditing  and  paying  claims  presented  by  coroners? 

To  Hon.  Bryan  Willis,  State  Auditor: 

As  soon  as  the  coroner,  whether  he  be  a  justice  of  the  peace  or  the 
county  judffe,  is  notified  that  the  body  of  any  person  supposed  to  have 
come  to  his  death  by  violence  or  criminal  negligence,  has  been  found 
lying  in  his  district,  it  immediately  becomes  his  duty  to  go  to  the  scene 
where  the  body  lies  and  view  it.  This  is  the  first  official  step  in  the  per- 
formance of  the  duties  of  a  coroner.  He  must  next  deterniine  whether 
or  not  there  is  good  reason  to  believe  that  the  death  was  caused  by  the 
criminal  act  or  negligence  of  another,  which  decision  determines  whether 
further  proceedings  shall  be  had.  lif  he  decides  from  his  consideration 
of  the  circumstances  attending  the  cause  of  death  that  there  is  good 
reason  to  believe  that  death  was  caused  by  the  criminal  act  or  negligence 
of  another  he  shall  proceed  to  summons  a  jury  and  hold  an  inquest, 
otherwise  no  inquest  should  be  held.  (See  State  vs.  Gary,  143  Pla.  130,  196 
So.  694  and  sections  936.01,  936.02  and  936.03  Florida  Statutes,  1941).  The 
statutes  seem  to  require  the  coroner  to  make  an  investigation  whenever 
he  is  notified  that  "the  dead  bcMiy  of  any  person  supposed  to  have  come 
to  his  death  by  violence  or  negligence  of  another"  has  been  found  lying 
in  his  district.  The  question  as  to  whether  or  not  an  inquest  should  be 
held  seems  to  be  one  of  discretion  for  the  coroner,  and  it  should  be  pre- 
stmied  that  he  exercised  this  discretion  in  good  faith. 

Prom  what  has  been  pointed  out  it  seems  that : 

(1)  Coroners,  whether  a  justice  of  the  peace  or  the  county  judge. 
are  required  to  make  investigations  and  determine  whether  inquests  are 
necessary,  when  notified  that  the  body  of  any  person  supposed  to  have 
come  to  his  death  by  violence  or  negligence  of  another  has  been  found 
lying  within  his  district,  and  if  an  inquest  is  determined  to  be  necessary 
the  coroner  should  hold  the  same  as  soon  as  reasonably  possible. 

(2)  If  no  inquest  is  found  to  be  necessary  a  fee  of  $3.00  and  mUeage 
only  is  allowed;  if  an  inqu^t  is  necessary,  the  fees  set  out  in  section 
936.18.  Plorida  Statutes,  1941,  are  aUowed. 

(3)  Section  936.18,  Plorida  Statutes,  1941,  requires  a  coroner  to 
certify  to  the  correctness  of  his  payrolls  for  inquests  and  deposit  them 
with  the  clerk  of  the  circuit  court  of  the  county  in  which  the  inquest 
shall  be  held,  and  further  requires  that  "the  clerk  shall  submit  them  to 
the  board  of  county  commissioners  for  their  approval  or  disapproval." 
Section  142.11,  Florida  Statutes,  1941,  provides  that  county  commissioners 
may  reject  all  or  any  portion  of  any  account  which  is  not  a  valid  claim 
against  the  county.  In  my  opinion  these  two  statutes  give  the  board  of 
county  commissioners  a  supervisory  control  over  cost  bills  for  coroners* 
Inquests,  in  the  exercise  of  which  a  court  of  competent  jurisdiction  would 
be  the  final  arbiter. 
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If  a  Justice  of  the  peace  elected  to  hold  a  coroner's  Inquest  In 
unauthorized  by  the  statutes,  the  county  commissioners,  under  these 
two  provisions  of  our  statutory  law,  undoubtedly  would  have  the  power 
and  authority,  and  it  would  be  their  duty  to  disapprove  cost  bills  therefor. 
This  reference  is  for  illustrative  purposes. 

INQUESTS  OF  THE  DEAD 

August  26,  1942.— 042-433. 

COUNTY  JUDGE— AUTHORITY 

QUESTION  r  Has  a  County  Judge  authori+y  to  hold  Inquests  when 
the  Justice  of  the  Peace  is  available  and  not  disqualified? 

fo  Hon.  Spessard  L.  Holland,  Governor: 

Section  936.01  Florida  Statutes  1941  reads  as  fc7llows: 

"JUSTICES  OF  THE  PEACE  TO  HOLD  INQUESTS. — JusUces  of 
the  Peace,  within  their  respective  districts,  shall  hold  inquests  of  the 
dead,  and  to  that  extent  shall  be  deemed  coroners.  In  case  the  jtisUce 
of  the  district  in  which  the  death  occurs  shall  be  for  any  reason  unable 
to  hold  an  inquest,  it  shall  be  held  by  the  County  judge  or  by  a  Justice 
of  one  of  the  adjoining  districts  of  the  county." 

I  construe  this  statute  to  mean  that  justices  of  the  peace,  within 
their  respective  districts,  are  vested  with  exclusive  Jurisdiction  in  such 
matters  and  that  county  judges  and  justices  of  the  peace  of  adjoining  dis- 
tricts may  exercise  Jurisdiction  only  when  the  justice  of  the  peace  of  the 
district  involved  "shall  be  for  any  reason  unable  to  hold  an  inquest." 

The  language  last  quoted  is  rather  broad  but,  to  my  mind,  clearly 
conveys  the  idea  that  in  order  for  the  county  judge,  in  the  first  instance, 
or  the  justice  of  the  peace  of  an  adjoining  district  in  the  second,  to  have 
authority  to  hold  an  inquest,  the  resident  justice  of  the  peace  must  be 
disqualified,  or  unable  for  some  legal  reason  to  perform  the  functions  of 
coroner. 

As  is  generally  known,  county  judges  usually  hold  inquests  In  our 
rural  counties,  probably  because  that  official  is  almost  always  readily 
available  for  the  prompt  action  ordinarily  required  and  necessary  in  such 
matters,  and  justices  of  the  peace  are  not  active  or  as  readily  available. 

Answering  the  direct  qu^tion  which  you  propound,  however,  it  is 
my  opinion  that  county  judges  do  have  authority  to  hold  inquests  under 
the  circumstances  named  in  the  statute,  i.  e..  when  the  appropriate  Jus- 
tice of  the  peace  is  unable  for  any  legal  reason  to  do  so.  and  that  the 
question  as  to  whether  any  legal  reason  exists  depends  upon  the  circum- 
stances of  the  given  case. 

INQUESTS  OF  THE  DEAD 

November  28,  1942.— 042-538. 

MILITARY    PERSONNEL— REMOVAL   FROM    SCENE   OP    ACCIDENT 

QUESTION:  May  coroners,  or  any  other  state  or  county  officers 
grant  a  general  authority  to  the  army  and  navy,  or  either  of  them,  for 
the  removal  of  military  personnel,  either  injured  or  killed,  from  the 
scene  of  the  accident? 
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To  Hon.  Vassar  B.  Carlton,  Cotinty  Judge,  TitusviUe,  Florida: 

In  so  far  as  the  above  question  relates  to  injured  armj  or  navy 
personnel  you  are  advised  that  no  authorization  for  removal  is  neces- 
sary, because  coroners  have  no  jurisdiction  or  authority  over  persons 
who  have  received  injuries  until  they  have  died  from  those  injuries.  Such 
persons  may  be  removed  while  they  are  alive  without  official  author- 
ization from  the  coroner  or  from  any  other  state  or  county  official. 

Justices  of  the  peace  within  their  respective  districts  are  authorized 
to  hold  inquests  of  the  dead  and  to  that  extent  are  deemed  coroners. 
County  judges  and  justices  of  the  peace  of  other  districts  are  authorized 
to  act  as  coroners  only  when  the  resident  justice  of  the  peace,  if  there 
be  one,  "shall  be  for  any  reason  unable  to  hold  an  inquest".  In  districts 
where  there  is  no  resident  justice  of  the  peace  the  county  judge  or  any 
other  justice  of  the  peace  of  the  county  may  act.  Unless  there  is  good 
reason  to  believe  that  death  was  caused  by  the  criminal  act  or  negligence 
of  another  no  inquest  is  necessary.  The  coroner  is  by  statute  required 
to  make  an  investigation,  when  the  dead  body  of  a  person  has  been  found 
lying  in  his  district,  only  in  case  there  is  reason  to  believe  that  such 
person  came  to  his  death  by  violence  or  criminal  neBligence  of  another 
(sections  936.01-936.03,  Florida  Statutes,  1941).  The  term  "violence"  as 
used  in  section  936.03,  supra,  means  the  unlawful  use  of  physical  force 
or  other  agency  to  cause  death,  and  does  not  include  mere  accident  or 
casualty  (13  C.J.  1246,  note  15  (a)  et  seq.).  The  mere  fact  that  a  body 
lies  dead  does  not  give  the  coroner  jurisdiction,  even  though  death  was 
sudden,  there  ought  to  be  a  reasonable  suspicion  that  it  was  caused  by 
some  violence,  criminal  act  or  negligence  of  another  (13  Am.  Jur.  1D8-9, 
section  6  and  Florida  Statutes  above  mentioned). 

Under  Article  113  of  the  articles  of  war  and  articles  55  through  60 
of  the  articles  for  the  government  of  the  navy,  the  army  and  navy  are 
authorized  and  empowered  to  hold  inquests  when  their  personnel  is 
found  Ijrtng  dead  within  places  imder  their  jurisdiction  and  where  the 
state  has  transferred  exclusive  jurisdiction  over  such  places  to  the  United 
states  the  jurisdiction  of  the  State  seems  doubtful.  Where  the  body 
is  found  dead  on  lands  under  the  exclusive  jurisdiction  of  the  state  the 
military  jurisdiction  would  not  attach. 

I  am,  therefore,  of  the  opinion  that  by  joint  grant  the  county  judge 
and  all  the  justices  of  the  peace  within  the  county  may  grant  a  general 
authority  to  the  army  and  navy,  or  either  ol  them,  authorizing  them  to 
remove  military  personnel  killed  in  accidents  within  the  county  (no  au- 
thority for  removal  of  injured  personnel  being  necessary)  in  cases  where 
there  is  no  evidence  sufficient  to  cause  a  reasonable  person  to  believe 
that  the  death  was  caused  by  some  unlawful  violence,  criminal  act  or 
negligence  of  another,  or  when  killed  on  lands  under  the  exclusive  juris- 
diction of  the  army  or  navy.  Any  such  grant  of  authority  should  provide 
that  where  there  is  good  reason  to  believe  that  death  was  caused  by  some 
unlawful  violence,  criminal  act  or  negligence  of  another  that  the  coroner 
be  unmediately  notified  and  that  the  body  remain  where  it  is  found  until 
viewed  by  the  coroner  and  special  permission  for  its  removal  is  granted. 

COSTS  AND  FEES 

December  9,  1942.— 042-558. 

CAPITAL  CASES— COMPENSATION  OF  COUNSEL 

QXJESTION:  CD  Is  an  attorney  appointed  by  the  court  to  de- 
fend three  insolvent  defendants,  each  charged  with  a  capital   offense, 
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entitled  to  compensation  for  bis  services  not  to  exceed  $100  for  each 
defendant? 

(2)  When  a  trial  of  such  defendants  results  In  a  mistrial,  is  the 
attorney  entitled  to  an  additional  fee  for  representing  the  defendant* 
at  a  subsequent  trial  of  the  same  cause? 

To  Hon.  G.  Warren  Sanchea,  Attorney  at  Law,  Live  Oak,  Florida: 

The  provisions  of  Section  909.21,  Florida  Statutes.  1941.  read  as 
follows: 

"In  all  capital  cases  where  the  defendant  Is  insolvent,  the  Judee 
shall  appoint  such  counsel  for  the  defendant  as  he  shall  deem  necessary. 

and  shall  allow  such  compensation  as  he  may  deem  reasonable,  such 
sum  to  be  paid  by  the  county  in  which  the  crime  was  committed.  Coun- 
sel, so  appointed,  may  in  the  event  of  conviction  and  sentence  of  death, 
appeal  the  case  to  the  supreme  court,  and  prosecute  said  appeal  to  Its 
final  conclusion  with  diligence;  and  until  the  supreme  court  has  dis- 
posed of  the  appeal,  no  compensation  shall  be  allowed  to  such  counsel. 
If  counsel  first  appointed  is  unable,  for  any  reason,  to  perfect  and  prose- 
cute the  appeal,  the  court  may  relieve  him  from  such  duty,  but  shall 
appoint  ether  counsel  for  such  purpose.  When  counsel  so  appointed 
by  the  court,  In  capital  cases,  complete  the  duties  Imposed  by  this  sec- 
tion, such  counsel  shall  file  a  written  report  as  to  the  duties  performed 
by  him,  and  apply  for  discharge  by  the  court. 

"The  compensation  of  counsel  for  the  defendant,  at  the  trial  shall 
not  exceed  one  hundred  dollars;  and  defendant's  counsel's  compensation 
on  appeal,  shall  not  exceed  one  hundred  dollars  additional." 

It  is  my  opinion  that  counsel  appointed  by  the  court  to  represent 
one  or  more  insolvent  defendants  charged  with  a  capital  offense,  is 
entitled  to  receive  for  representing  each  defendant  such  compensation 
not  in  excess  of  $100  as  the  Judge  may  deem  reasonable.  For  such 
compensation  it  is  the  duty  of  counsel  to  represent  each  defendant  imtil 
the  case  has  been  finally  disposed  of  in  the  trial  court. 

COSTS  AND  FEES 

March  21.  1941.— 041-153. 

COURT  COSTS— COUNTY  JITDQE'S  COURT — PREPAYMENT 

QUESTION:  Must  a  good  citizen,  coming  into  the  county  judge's 
court  with  a  worthless  check  or  for  someone  defraydlng  him  out  of 
board  and  lodging,  put  up  a  bond  to  cover  court  costs? 

To  Ham.  J.  E.  Pridgeon,  Countj/  Jttdge,  Gulf  County, 
Weioahitchka,  Florida: 

Section  8490,  Compiled  General  Laws  of  1927.  provides: 

■'Prepayment  must  be  required. — In  all  cases  justices  of  the  peace 
and  county  judges  In  this  State  shall  require  paymfyit  in  advance  or 
security  for  costs  of  process,  service  of  the  same,  and  of  examination, 
unless  the  party  applying  for  a  warrant  shall  malee  an  affidavit  of  in- 
solvency and  of  substantial  injury,  to  person  or  property,  by  him  suf- 
fered, in  which  case  process  shall  issue  without  payment  of  costs." 

In  a  number  of  cases  the  Florida  Supreme  Court  has  held  that  this 
section  has  no  applicability  to  crimes  of  a  public  nature  such  as  the 
violation  of  a  local  option  law  or  felonies.  The  crimes  of  uttering 
checlcs  with  intent  to  defraud,  and   of   obtaining  lodging  with   intent 
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to  defraud,  are  misdemeanors,  and  not  in  my  opinion  crimes  of  a  public 
nature.  Therefore,  in  such  cases  it  is  incumbent  upon  you  to  comply 
with  Section  8490  above  quoted. 

COSTS  AND  FEES 

April  24.  1941.— 041-228. 

CRIMINAL  REPORTS— FEES   FOR   PREPARATION 

QUESTION:  What  is  the  proper  charge  for  making  and  filing  a 
criminal  report  required  by  Section  277  of  the  Criminal  Procedure  Act 
of  X939  (Chapter  19554,  Laws  of  Florida.  Acts  of  1939)? 

To  Hon.  Gordon  Hiael.  Justice  of  the  Peace,  1st  District, 
Sarasota,  Florida: 

Section  3384.  Revised  General  Statutes,  (Section  5237,  Compiled 
General  Laws)  provides  that: 

"The  fees  of  the  Justice  of  the  Peace  shall  be  the  same  as  those  lor 
the  Clerk  of  the  Circuit  Court  for  similar  services." 

The  Florida  Supreme  Court  held  in  State  vs.  Harllee,  100  Fla.  1562, 
131  So,  866,  that  this  section  referred  only  to  the  fees  of  the  Clerk  of 
the  Circuit  Court  prescribed  by  Section  3084,  Revised  General  Statutes 
and  not  to  fees  of  such  Clerk  prescribed  by  subsequent  statutes.  There- 
fore, for  the  preparation  of  the  Criminal  Report  about  which  you  have 
inquired,  you  are  entitled  to  20  cents  for  the  first  100  words  and  10  cents 
for  each  additional  100  words  or  fraction  thereof. 

The  law  requires  only  that  one  copy  be  prepared  for  the  prosecu- 
ting attorney  of  the  trial  court  having  jurisdiction  so  that  it  is  not 
necessary  for  you  to  retain  any  copy  and  you  are  not  entitled  to  any 
fee  for  filing  such  a  copy, 

COSTS  AND  FEES 

February  24,  1941.-041-84. 

WITNESSES — BEFORE    GRAND    JtTRY — FEES 

QUESTION:  Are  persons  entitled  to  additional  fees  when  appear- 
ing as  expert  witnesses  before  an  inquisitorial  body  as  a  witness? 

To  Hon.  Hal  W.  Adams,  Judge.  Mayo,  Florida: 

Section  1  of  Chapter  18412.  Acts  of  1937,  is  the  first  and  only  act 
under  which  witness  fees,  other  than  those  ordinarily  paid,  are  author- 
ized. That  section  seems  to  contemplate  that  expert  witness  fees  are 
payable  on^  to  witnesses  in  the  actual  trial,  or  in  cases  about  to  be  tried, 
as  distinguished  from,  appearance  before  an  inquisitorial  body  such  as 
a  Grand  Jury. 

UNIFORM  INTERSTATE  EXTRADITION 

September  30.  1942. — 042-468. 

PERSONS  OTfDER  CRIiVnNAL  PROSECUTION— GOVERNOR'S 

DISCRETION 

QUESTION:  May  the  Governor  of  Florida  honor  requisition  of 
executive  authority  of  sister  state  for  extradition  of  one  under  criminal 
prosecution  in  this  state  at  the  time  of  such  requisition? 
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To  Hon.  Spessard  L.  HoUarid,  Governor: 

S.  J.  Scarborough,  a  fugitive  from  Justice  from  Georgia,  la  now  In 
custody  of  Sheriff  J.  H.  Parker  of  Taylor  Coimty,  Florida. 

I  have  been  advised  by  the  Sheriff  of  Hillsborough  County,  Florida, 
that  S.  J.  Scarborough  is  wanted  in  Hillsborough  County  for  trial  upon 
a  charge  of  armed  robbery  committed  August  30,  1941.  It  is  my  opinion 
that  the  Sheriff  of  Taylor  County,  Florida,  should  deliver  this  person 
to  the  Sheriff  of  Hillsborough  County,  so  that  his  prosecution  under  the 
laws  of  the  State  of  Florida  may  proceed. 

Section  941.19,  Florida  Statutes,  1941,  provides: 

"Persons  under  criminal  prosecution  in  this  state  at  time  of  requi- 
sition.— If  a  criminal  prosecution  has  been  instituted  against  such  person 
under  the  laws  of  this  state  and  is  still  pending,  the  governor,  in  his 
discretion,  either  may  surrender  him  on  demand  of  the  executive  author- 
ity of  another  state  or  hold  him  until  he  has  been  tried  and  discharged 
or  convicted  and  punished  in  this  state." 

Should  the  Governor  of  Georgia  make  proper  requisition  and  demand 
upon  you  for  the  extradition  of  Scarborough,  the  question  of  whether  such 
demand  should  be  granted  is  a  matter  which  rests  witliin  your  discretion. 


CHAPTER  XXXV 
CORRECTIONAL  SYSTEM 

FABOLE 

August  28,  1842. — 042-427. 

CIVIL  BIGHTS— LOSS  AND  RESTORA-nON  IN 
CONVICTED  FELONIES 

QUESTION:  (1)  May  a  person  convicted  of  a  felony  in  a  state 
other  than  Florida  enjoy  all  civil  rights  within  this  state? 

(2)  If  an  individual  convicted  of  a  felony  in  another  state  is  de- 
prived of  civil  rights  within  this  state  can  these  rights  be  restored  by 
the  Florida  Board  of  Pardons? 

(3)  Is  a  person  who  has  been  found  guilty  of  a  felony  in  this 
State  and  placed  on  probation  with  the  suspension  of  imposition  of  sen- 
tence deprived  of  his  civil  rights  in  this  state? 

(4)  Is  an  individual  who  has  been  found  guilty  of  a  felony  in  an- 
other state  and  placed  on  probation  on  a  suspended  sentence  deprived  by 
law  of  his  civil  rights  when  he  comes  to  this  state? 

To  Hon.  Francis  R.  Bridges,  Jr.,  Chairman, 

Florida  Parole  Commission: 

Hi  The  prevailing  rule  is  that  in  the  absence  of  an  express  statute 
in  a  given  state  making  the  conviction  of  a  criminal  offense  in  any  state 
operative  to  deprive  the  convicted  person  of  his  civil  rights  in  the  given 
state,  any  such  disability  does  not  extend  beyond  the  limits  of  the  state 
in  wliich  the  conviction  takes  place.  Queenan  vs.  Oklahoma,  11  Okla. 
261,  71  Pac.  218;  Logan  VS.  United  States,  144  U.S.  263.  In  the  State 
of  Florida  persons  who  have  been  convicted  of  bribery,  perjury,  larceny. 
or  of  any  infamous  crime  "in  any  court  of  this  state,  or  any  other  state" 
are  not  entitled  to  vote.  (Florida  Statutes,  1941,  S98.01) .  Under  the 
above  rule  this  express  provision  obviously  disqualifies  a  person  convicted 
of  a  felony  in  another  state  from  voting  in  this  state.  No  express  pro- 
vision relating  to  a  conviction  in  another  state  appears  in  the  statutes 
governing  qualifications  for  office  (Florida  Statutes,  1941  3 S 112. 01  and 
114.01),  or  the  qualifications  of  jm-ors  (Florida  Statutes,  1941,  H40.01 
and  40.07).  Since  a  person  to  hold  public  office  in  this  state  must  be 
a  qualified  elector,  his  loss  of  voting  privileges  by  virtue  of  an  out-of- 
state  conviction  would  exclude  him  from  holding  such  office.  Zt  would 
not  seem  that  the  Legislature  intended  that  one  should  serve  on  the 
jury  who  could  not  vote  or  hold  office  because  of  conviction  of  a  crime 
in  another  state. 

Therefore,  this  question  should  be  answered  in  the  negative. 

(2)  Among  other  powers  the  State  Board  of  Pardons  is  constitu- 
tionally vested  with  the  power  to  "remit  fines  and  forfeitures"  (Art.  IV. 
Sec.  12,  Florida  Constitution) .  In  my  opinion  this  power  is  broad  enough 
to  permit  the  State  Board  of  Pardons  to  restore  civil  rights  enjoyed 
under  the  laws  of  this  state,  the  forfeiture  of  such  civil  rights  being 
under  the  laws  of  this  state,  although  a  consequence  of  the  conviction 
of  a  criminal  offense  in  another  state. 
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Therefore,  this  question  should  be  answered  in  the  affirmative. 

(S)  The  statutes  depriving  one  of  civil  rights  do  so  when  one  has 
been  "convicted"  of  any  of  the  offenses  prescribed  in  those  statutes.  The 
word  "convicted"  in  such  a  statute,  where  it  relates  to  legal  effects  of 
such,  rather  than  the  description  of  a  particular  step  in  a  criminal  pro- 
ceeding, Is  interpreted  to  include  the  Judgment  and  sentence  of  the 
court  as  well  as  the  verdict.  Accordingly,  if  impositicn  of  sentence  be 
suspended  and  the  defendant  be  placed  on  prci>bation,  the  defendant, 
although  foimd  guilty.  Is  not  "convicted"  and  does  not,  therefore,  lose 
his  civil  rights  under  the  statutes  mentioned  above.  Page  vs.  State 
Board  of  Medical  Examiners,  141  Fla.  294.  193  So.  82  ri940);  Smith  vs. 
State,  75  Fla.  468,  78  So.  530  (1918). 

In  this  state  trial  courts  have  power  only  to  suspend  the  imposition 
of  sentence,  but  do  not  have  power  to  Impose  sentence  and  then  sus- 
pend the  execution  of  it.     (Section  948.01  (3).  Florida  Statutes,  1941). 

Accordingly.  I  must  answer  this  question  in  the  negative. 

(4)  As  explained  in  my  answer  to  the  third  question,  a  person  so 
found  guilty  and  placed  on  probation  with  a  suspension  of  the  imposition 
of  sentence  is  not  "convicted"  and  is  not,  therefore,  deprived  of  his  civil 
rights  when  he  comes  to  this  state.  If,  however,  as  is  sometimes  the 
case  In  the  federal  courts  and  In  some  states,  the  defendant  is  found 
guilty  and  sentenced  by  the  court  and  then  placed  on  probation  with  a 
suspension  of  the  execution  of  the  sentence,  he  would  be  "convicted"  as 
that  term  has  been  defined  by  the  Florida  Supreme  Court  and  he  would. 
accordingly,  lose  his  civil  rights  In  accordance  with  the  statutes  of  this 
state. 

PAROLE 

September  29,  1942.— 042-470. 

OAIN  TIME— LOSS  ON  VIOLATION  OP  PAROLE 

QUESTION:  What  are  the  powers  of  the  Parole  Commission  under 
Chapter  20519,  Acts  of  1941.  and  more  particularly  5110  and  15  thereof, 
relative  to  the  taking  away  of  "gain  time"  of  prisoners  who  have  been 
returned  to  prison  because  of  violating  the  conditions  of  their  parole? 

To  Hon.  Francis  R.  Bridges,  Jr.,  Chairman.  Florida  Parole  Commission  : 

I  find  nothing  in  either  the  title  or  the  provisions  of  said  chapter 
indicating  an  intention  by  the  Legislattn-e  to  give  the  Parole  Commis- 
sion any  authority  over  the  time  to  be  served  by  the  prisoner.  To  the 
contrary,  said  chapter  appears  to  limit  the  powers  and  scope  of  action 
by  the  Commission  (S17,— B947.23,  Florida  Statutes.  19411,  to  make  find- 
ings on  clmrges  of  parole  violations,  the  entry  of  orders  rescinding  parole 
and  returning  such  person  to  prison;  and  iSl8, — S 94 7. 24.  Florida  Stat- 
utes, 1941) ,  recommendations  to  the  Board  of  Pardons  for  a  pardon 
or  commutation  of  sentence  in  deserving  cases.  That  part  of  110 
(S947.13,  Florida  Statutes,  1941),  which  provides.  "The  Commission  shall 
also  have  the  powers  and  perform  the  duties  of  super\'isJng  all  persons 
placed  on  parole  and  of  determining  violations  thereof  and  what  action 
shall  be  taken  with  reference  thereto  .  .  ."  extends  only  to  violations 
of  parole  and  whether  or  not  a  prisoner  should  be  reincarcerated. 

While  S33  (S949.04,  Florida  Statutes,  1941),  provides  that  said  parole 
law  shall  be  liberally  construed  that  Its  objects  may  be  achieved,  such 
objects  Include  only  the  granting  of  paroles  and  incident  matters.  The 
absence  of  a  provision  empowering  the  Parole  Commission  to  take  away 
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"gain  time",  in  addition  to  its  authority  to  recommend  commutations 
and  pardons,  would  seem  to  indicate  that  tbe  Legislature  did  not  Intend 
to  give  it  this  power,  or  to  amend  or  repeal  other  controlling  statutes. 

Vour  request  necessarily  calls  for  a  construction  of  that  part  of  SlS 
(S947,21,  Florida  Statutes,  1941),  which  provides,  "A  violation  of  the 
terms  of  parole  may  render  the  parolee  liable  to  arrest  and  a  return  to 
prison  to  serve  out  the  time  for  which  he  was  sentenced"  and  that  part 
of  S17  (S947.23,  supra),  which  provides,  ".  .  .  returning  such  person  to 
prison  to  serve  the  sentence  theretofore  imposed  upon  him." 

Supplementing  the  sentence  entered  by  the  court  on  conviction, 
S954.06,  Florida  Statutes.  1941,  provides:  "The  Commissioner  of  Agri- 
culture shall  keep  a  record  of  the  conduct  of  each  prisoner.  Commuta- 
tion of  time  for  good  conduct  shall  be  granted  by  the  Board  of  Com- 
missioners of  State  Institutions,  .  .  .  and  the  following  deductions  shall 
be  made  from  the  the  term  of  sentence  when  no  charge  of  misconduct 
has  been  sustained  against  the  prisoner,  viz.:  Five  days  per  month  ofT 
the  first  and  second  years  of  the  sentence  .  .  ." 

■Hie  words  "commutaticn  of  time  for  good  conduct  shall  be  granted" 
appear  mandatory  when  consideration  is  given  to  the  remaining  pro- 
visions of  the  statute. 

The  general  ruli"  K  f^at  a  statute  in  existence  at  the  time  a  con- 
vict is  sentenced  which  allows  a  credit  or  "gain  time"  on  account  of 
good  behavior  becomes  an  inherent  part  of  the  sentence  and  punishment, 
and  are  a  part  of  such  record  as  much  as  if  they  were  written  into  the 
records  of  tbe  court.     '15  Am.  Jur.  104,  50  C.J.  346,  S45.> 

The  only  existing  statute  which  makes  specific  provision  for  talcing 
away  "gain  time"  of  a  prisoner  is  that  part  of  §954.06,  supra,  which 
provides:  "For  each  sustained  charge  of  escape  or  attempted  escape, 
mutinous  conduct  or  other  serious  misconduct,  all  the  commutation 
which  shall  have  accrued  to  the  prisoner  up  to  that  day  shall  be  for- 
feited ..."  A  forfeit  of  "gain  time"  occurs  by  operation  of  law  when 
a  prisoner  is  guilty  of  serious  misconduct.  The  general  rule  appeara  to 
be  "that  the  revocation  of  a  parole  does  not  operate  as  a  forfeiture  of  the 
good  time  earned  before  the  granting  of  the  parole"  (46  C.J.  1211,  S82) ; 
and  "where  the  right  to,  or  privilege  of  obtaining,  good  conduct  allow- 
ances has  fully  accrued,  it  is  not  subject  to  withdrawal,  modification 
or  denial,  except  as  clearly  authorized  by  statute"  (41  Am.  Jur.  919,  645). 

It  is  my  opinicn,  therefore,  the  parole  act  not  having  specifically  re- 
pealed S954.06.  supra,  the  "?ain  time"  statute,  that  the  same  must  be 
considered  in  pari  materia  with  SS947.21,  supra,  and  947,23,  supra,  and  aU 
construed  with  reference  to  each  other:  and  that  after  the  prisoner 
has  been  returned  to  actual  custody,  as  authorized  by  said  last  two  sec- 
tions, the  balance  of  the  term  to  be  served  is  controlled  by  S954.06,  supra, 
both  as  to  "gain  time"  and  forfeittire. 

The  provisions  of  the  parole  act  contemplate  that  during  the  period 
of  parole  the  prisoner  shall  be  considered,  at  least  technically,  under  the 
control  and  wit>^in  t^e  custody  of  the  prison  But^s^rities.  A  parolee 
should  be  considered  as  a  trusty  with  extended  liberties  and  privileges. 
Therefore,  the  commission  of  any  act  of  serious  misconduct  by  a  parolee 
should  be  considered  in  the  same  light  as  if  the  act  had  been  com- 
mitted while  in  actual  custody;  and  if  it  was  of  such  serious  nature  as 
to  cause  a  forfeiture  of  "gain  time"  by  operation  of  law,  while  the  pris- 
oner was  in  custody,  either  behind  prison  walls  or  with  extended  liberties 
as  a  trusty,  the  act,  if  committed  while  on  parole,  would  likewise  cause 
a  statutory  forfeiture  of  "gain  time". 
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On  parole  being  revoked,  the  Parole  Commission  shouid  make  a 
lull  report  or  the  cause  thereof  so  that  the  prison  authorities  can  deter- 
mine whether  or  not  a  charge  of  serious  misconduct  is  sustained  which 
(Operated   as  a  forfeiture   of   "gain   time". 

PAROLE 

October  17.  1941.— 041-584. 

COMMISSION— APPOINTMENT  OF  SUPERVISORS 

QUESTION:  <1)  Has  the  Parole  Commission  authority  to  ap- 
point parole  supervisors  in  Criminal  Courts  of  Record  under  Section 
32A.  Chapter  20519.  Acts  of  1941? 

(2)  Is  it  the  duty  of  the  county  In  which  certain  courts  are  located 
to  pay  salary  and  expenses  of  parole  supervisors  assigned  to  such  county? 

To  Florida  Parole  CoTnmission: 

(1)  The  Act  requires  the  Parole  Commission  to  appoint  the  parole 
supervisors  in  all  Criminal  Courts  of  Record  or  Courts  of  Crime  here- 
tofore created  by  special  legislative  acts  if  such  courts  do  not  come 
within  the  terms  of  Chapters  19245  and  19248,  Laws  of  Florida  1939.  The 
Parole  Commission  is  charged  with  the  duty  of  appointing  such  parole 
supervisors  and  determininT  their  salaries.  The  appointment  of  such 
parole  supervisors  must  be  in  accordance  with  the  provisions  of  Section 
6  nf  the  Act  which  require  selection  to  be  on  the  basis  of  a  free,  com- 
petitive, examination.  Inasmuch,  however,  as  such  parole  supervisors 
will  be  paid  by  the  county  in  which  each  wiU  serve,  the  competitive 
examination  for  each  of  such  positions  should  be  restricted  to  the  appli- 
cants from  the  particular  county  in  which  the  parole  supervisor  wUl 
serve. 

In  my  opinion,  the  parole  supervisors  appointed  under  Section  32A 
are  subject  to  the  direction  of  the  Parole  Conunission  in  the  same  man- 
ner as  those  employees  provided  for  in  Section  5  of  the  Act  and  those 
designated  in  Section  32  of  the  Act. 

(2)  In  my  opinion.  Section  32A  of  the  Parole  and  Probation  Act 
requires  the  county  in  which  any  parole  supervisor  is  appointed  in  ac- 
cordance with  Section  32A  of  the  Act  to  provide  for  and  pay  the  salary 
and  official  expenses  of  such  supervisor  as  determined  by  the  Parole 
Commission. 

It  Is  my  opinion,  with  reference  to  the  supervisors  appointed  by  you 
for  these  Criminal  Courts  of  Record  and  Courts  of  Crime,  that  where  you 
make  such  appointments  in  counties  heretofore  having  probation  of- 
ficers, the  salaries  that  you  recommend  to  be  paid  by  the  county  involved 
should  be  in  an  amount  in  line  with  salaries  paid  in  the  two  counties 
subject  to  the  provisions  of  Chapter  19245.  Acts  of  1939,  which  by  refer- 
ence thereto  you  will  find  to  be  as  follows: 

For  the  probation  and  parole  officers,  $2,700.00  per  annum. 

As  expenses  for  conduct   and   operation   of   the   office,  $800.00   per 

annum. 

For  clerk  or  stenc^apher,  $100.00  per  month. 

There  should  also  be  such  additional  allowances  for  automobQe  or 
other  incidental  necessary  expenses  as  the  County  Commissioners  in  the 
resoectlv"  nounties  may  And  advisable  and  necessary  to  meet  demands 
and  conditions. 
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PAROLE 

October  22,  1941. — 041-630. 

COMMISSION— OBTAINING  COURT  RECORDS 

QtXESTION:    Does  Chapter  20519,  Acts  of  1941,  contemplate  that 

the  various  clerks  of  courts  are  bound  to  furnish  information  regarding 
persons  who  might  become  subject  to  parole;  are  they  to  be  paid  for 
their  services,  and,  If  so,  in  what  manner? 

To  Florida.  Parole  Commission: 

Section  11  of  the  Act  provides: 

".  .  .It  shall  be  the  duty  of  the  court,  and  its  prosecuting  officials, 
to  furnish  to  the  Commission  upon  its  request  such  information  and 
also  to  furnish  such  copies  of  such  minutes  and  other  records  as  may 
be  in  their  possession  or  under  their  control." 

My  opinion  is  that  the  Legislature,  by  this  provision,  has  imposed  a 
duty  upon  the  courts  and  prosecuting  officials  to  furnish  the  irrforma- 
tlon  designated  in  this  section  upon  your  request.  The  term  "courts" 
as  used  in  this  provision  refers  to  the  judicial  tribunal  and  includes  not 
only  the  judge,  or  judges,  but  also  the  clerk  who  is  the  ministerial  of- 
ficer of  the  court  having  custody  of  its  reconis. 

Regarding  the  matter  of  compensation,  it  is  my  opinion  that  judges, 
prosecutitTn  officials,  and  clerks  of  courts  are  duty-bound  tmder  the 
above  provision  to  furnish  copies  of  records  in  their  possession  as  a 
function  of  their  office,  without  additional  compensation. 

PABOLE 

November  22,  1941.— 041-674 

PRISONERS— EUGIBILITY  FOR  PAROLE 

QUESTION:  Is  a  prisoner  in  a  county  jail  who  has  been  convicted 
on  two  counts  of  an  information  and  sentenced  to  nine  montJis  on 
each,  such  sentences  to  run  consecutively,  subject  to  the  paroUng  author- 
ity of  the  parole  commission? 

To  Hon.  Francis  R.  Bridges,  Jt.,  ChainTian, 
Florida    Parole   Commission: 

Section  12  of  Chapter  20519,  Laws  of  Florida,   1941,  provides: 

"Every  person  who  has  been,  or  who  may  hereafter  be  convicted 
of  a  felony  and  confined  in  a  jaU  or  prison  in  this  State  in  execution 
of  the  judgment  of  the  court  thereof  for  a.  definite  term  of  over  one 
year  and  who  has  served  not  less  than  six  months  of  such  term  and 
whose  prison  record  is  good,  shall  be  eligible  for  consideration  by  the 
Commission  for  parole  ..." 

It  is  obvious  that  only  prisoners  who  have  been  convicted  of  a  felony, 
have  been  confined  in  a  jail  or  prison,  and  have  served  not  less  than 
six  months  of  their  sentence  are  eligible  for  parole.  Moreover,  only 
prisoners  who  are  so  confined  in  execution  of  the  judgment  of  a  court 
of  this  state  for  a  definite  term  of  over  one  year  may  be  considered 
for  parole. 

Your  question  involves  whether  a  person  receiving  a  sentence  on 
each  of  two  coimts  of  an  information,  each  sentence  being  for  less  than 
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one  year,  but  totaling  over  one  year  and  to  run  consecutively,  can  toe 
considered  as  being  confined  In  execution  of  a  judgment  for  a  definite 
term  of  over  one  year,  and  is,  therefore,  eligible  to  parole  under  the 
above  provision. 

The  total  time  for  which  a  prisoner  Is  sentenced  under  several 
counts  of  an  Information  or  indictment,  if  the  sentences  are  to  run 
consecutively,  should  be  considered  as  one  definite  term  under  the 
above  provision.  Thompson  vs.  U.  S.,  204  Fed.  973,  (C.  C.  A.  9th,  1913) ; 
U.  S.  vs.  Greenhaus,  85  Fed.  2d  116,  (C.  C.  A.  2d,  1930). 

This  interpretation  Is  the  only  one  consistent  with  the  purpose  and 
objectives  of  the  Parole  and  Probation  Act.  The  legislature  could  not 
have  contemplated,  for  Instance,  that  a  prisoner  sentenced  under  one 
count  of  an  information  for  eighteen  months  would  become  subject 
to  parole,  whereas  a  prisoner  sentenced  for  one  year  under  each  of 
three  counts  of  an  indictment,  the  sentence  to  run  consecutively,  (a 
total  of  three  years)  would  not  become  subject  to  the  rehabilitative 
effects  of  the  parole  system. 

In  the  case  you  state,  if  the  prisoner  has  been  convicted  of  a  felony. 
sentenced  in  consecutive  sentences  for  a  total  of  more  than  one  year,  and 
served  six  months,  and  his  record  of  conduct  in  Jail  is  good,  he  is  subject 
to  the  parole  granting  authority  of  the  parole  commission. 


PAROLE 

May  26,  1942.— 042-257. 

PRISONERS    AND    PAROLEES — CTTIZErNSHIP 

QUESTION:  (1)  Is  a  prisoner  convicted  of  a  felony  and  sentenced 
to  prison  for  a  term  exceeding  one  year  an  American  citizen  if  he  or 
she  had  such  status  at  the  time  of  trial? 

(2)  Do  parolees  have  the  statiis  of  being  citizens  of  this  country 
U  they  were  such  at  the  time  of  entering  prison? 

To  Hon.  Francis  R.  Bridges,  Jr.,  Ckairvian, 
Florida  Parole  Commission: 

(1)  This  Question  must  be  answered  in  the  affirmative.  While 
the  statutes  of  the  State  of  Florida  divest  a  person  upon  conviction  of 
a  felony  of  certain  civil  rights,  such  as  voting,  holding  office,  and  serving 
on  a  jury,  the  conviction  does  not  in  any  way  deprive  such  person  of 
his  status  either  as  a  citizen  of  the  United  States  or  as  a  citizen  of 
the  State  of  Florida.  One's  citizenship  Is  a  status  guaranteed  him  by 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
and  this  status  is  not  lost  through  conviction  for  a  felony. 

There  is  some  popular  confusion  regarding  this  matter  due,  no 
doubt,  to  the  loose  use  of  certain  terms.  "Loss  of  citizenship"  Is  fre- 
quently spoken  of  in  connection  with  the  ccmvlction  of  a  felony,  but 
what  is  actually  meant  is  "loss  of  civil  rights"  or  "Ires  of  certain  rights 
incidental  to  citizenship",  I  wish  to  emphasize,  therefore,  that  the 
conviction  of  a  felony  in  this  state,  while  affecting  certain  rights  arising 
out  of  citizenship,  does  not  in  any  way  alter  one's  citizenship. 

(2)  This  question  must  also  t>e  answered  in  the  affirmative  for 
the  reasons  given  in  my  answer  to  your  first  question. 
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PAROLE 

December   19,   1941. — 041-684. 

PROBATION— EUGIBELITY 

QUESTION:  May  a  person  charged  with  an  offense  for  which  the 
maximum  penalty  prescribed  by  law  is  life  imprtsomnent,  but  for  which 
the  court  may  fix  a  lesser  penalty,  be  placed  on  probation  imder  Sec- 
tion 20,  Chapter  20519,  Acts  of  1941? 

To  Hon.  Francis  R.  Bridges,  Jr.,  Chainrum, 

Florida  Parole  Commission: 

Section  20  of  Chapter  20519,  Acts  of  1941,  provides: 

"The  Courts  of  the  State  of  Florida  having  original  jurisdiction  of 
criminal  actions,  where  the  defendant  in  a  criminal  case  has  been 
found  guilty  upon  verdict  or  plea,  except  for  an  offense  punishable 
by  death  or  life  imprisonment,  may,  at  a  time  to  be  determined  by  the 
court,  hear  and  determine  the  question  of  the  probation  of  such  de- 
fendant." 

It  appears,  therefore,  that  the  eligibility  of  a  defendant  to  probation 
is  determined,  not  by  the  offense  of  which  the  defendant  is  charged,  but 
by  the  offense  of  which  he  is  convicted. 

Under  the  above  provision,  a  defendant  Is  eligible  to  probation  unless 
tha  offense  of  which  he  is  convicted  is  "an  offense  punishable  by  death 
or  life  imprisonment."  The  courts  have  uniformly  held  that  the  phrase 
"an  offense  punishable  by  death  or  life  imprisonment"  means  that  the 
offender  may  be  given  or  is  liable  to  receive  the  death  sentence  or  a 
sentence  of  life  imprisonment  for  the  commission  of  that  offense.  It 
is  immateriai  that  a  particular  offender  may  actually  receive  a  Ughter 
sentence.     (See  35  Words  and  Phrases,   Perm,   Ed,   458-459) . 

Accordingly,  if  a  person  be  charged  with  an  offense  for  which  the 
maximum  penalty  prescribed  by  law  is  life  imprisonment  and  be  con- 
victed of  such  offense,  he  is  not  eligible  to  probation  even  though  the 
court  fix  a  lesser  penalty  in  the  particular  case.  However,  if  a  de- 
fendant similarly  charged,  be  convicted  of  an  offense  lor  which  the 
maximum  prescribed  penalty  is  less  than  life  imprisonment,  he  is  eligible 
to  probation. 

CONVICTS 

April  26,  1941.— 041-221. 

COUNTY    PRISONERS— GAIN    TIME 

QUESTION:  CD  Shall  gain  time  for  good  conduct  under  Chapter 
19199,  Acts  of  1939,  be  allowed  county  prisoners  who  are  confined  by 
reason  of  the  default  in  payment  of  fine  and  costs  where  the  payment 
is  made  after  part  of  the  time  has  been  served? 

(2)  What  is  the  procedure  necessary  lor  the  release  of  a  county 
prisoner  imder  the  gain  time  act? 

To  Hon.   Henry  M.   Farrior,   Sheriff,   Washington  County, 
Chipley,    Florida: 

(1)  When  a  prisoner  confined  by  reason  of  his  failure  to  pay  fhie 
and  costs  desires  to  pay  out,  he  should  be  given  credit  upon  the  amount 
of  fine  and  costs  not  only  for  the  time  actually  served,  but  also  for  the 
constructive  time  served  by  reason  of  good  conduct  as  allowed  by  Chapter 
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19199,  laws  of  Florida.    This  Is  the  practice  followed  by  the  prison  de- 
partment of  the  Commissioner  of  Agriculture  as  to  State  prisoners. 

(2)  Chapter  19199  stages  that  the  Board  of  County  Commissioners 
shall  grant  to  county  prisoners  certain  time  off  for  good  conduct  and 
there  Is  no  discretion  involved  in  such  action  so  that  the  Clerk  of  the 
Board  may  be  directed  by  a  general  motion  of  the  Board  to  issue  a 
release  whenever  any  prisoner  is  entitled  thereto  by  virtue  of  such 
statute.  Since  the  clerk  is  not  required  by  the  statute  to  keep  a  record, 
such  as  Is  required  of  the  Commissioner  of  Agi-iculture,  it  would 
be  your  duty  in  the  particular  case  to  inform  the  clerk  when  the  release 
is  necessary. 

CONVICTS 

October  22.  1941. — 041-605. 

GUARDS — FIRE    ARMS — AUTHORITY    TO    CARRY 

QUESTION:  Is  a  guard  of  county  prisoners  permitted  to  carry 
Are  arms  at  times  other  than  when  on  active  duty? 

To  Hon.  Nathan  Mayo,  Commissioner  o/  Agricvlture: 

The  mere  fact  that  a  person  is  a  duly  appointed  guard  of  County 
prisoners  does  not  give  him  authority  to  carry  fire  arras  when  not  on 
active  duty;  and  the  carrying  or  possession  of  same  is  a  misdemeanor 
(Section  7202  C.G.L.)  unless  a  license  has  first  been  obtained  from  the 
County  Commissioners  as  provided  by  Section  7203  C.G.L. 

The  letter  attached  to  your  request  for  an  opinion  refers  to  the 
fact   that    convict   guards   are   required    to    give   bond. 

While  Section  8550,  Compiled  General  Laws  (Chapter  9203.  Acts 
of  1923)  require  all  convict  guards  to  give  bond  "conditioned  upon  the 
performance  of  their  duties  and  compliance  with  all  rules  and  regula- 
tions duly  prescribed  for  their  conduct"  such  statute  refers  to  and 
governs  county  prison  guards  only  at  such  times  as  they  are  on  active 
duty  and  does  not  confer  any  authority  or  permission  to  said  guards 
to  carry  fire  arms  when  they  are  not  on  active  duty, 

CONVICTS 

August    1,    1942, — 042-375. 

GUARDS— PROSECUTION   FOR   MISTREATMENT  OP   CONVICT 

QUESTION:  Should  a  guard  be  prosecuted  under  Section  952.05 
or  S52.14  of  the  Florida  Statutes,  1941,  for  beating,  kicking,  striking  or 
otherwise  mistreating  a  convict? 

To  Hon.  L.  Grady  Burton,  State  Attorney,  WauchiUa.  Florida: 

Section  952.05,  Florida  Statutes  1941,  provides: 

"952.05.  Corporal  punishment  prohibited;  penalty. — It  is  unlawful 
for  any  coi-poral  punishment,  any  cruel  or  Inhuman  punishment  or  any 
punishment  by  wnich  the  flesh  of  the  body  is  broken,  bruised  or  lacer- 
ated to  be  inflicted  upon  any  convict  at  any  time  or  place  or  upon  any 
prisoner  at  any  time  or  place. 

"Any  person  who  violates  the  provisions  of  this  section  shall  be 
discharged  immediately  and  shall  not  again  be  employed  in  any  capacity 
in  connection  with  the  prison  system  of  this  state  and  shall  be  punished 
as  provided  by  law  for  whatever  offense  he  may  have  committed  in  per- 
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petrating  the  act.    No  prisoner  shall  be  punished  because   of  any  re- 
port or  representation  which  he  may  have  made  to  any  Inspector." 

Your  letter  would  Indicate  that  you  are  of  the  opinion  that  this 
statute  Is  applicable  only  where  a  guard  infiicts  cruel  and  inhuman 
punishment  upon  a  convict  who  has  violated  some  rule  or  regulation  to 
which  he  is  subject.  I  do  not  so  read  this  law,  but  construe  the  section 
to  mean  stmply  that  whenever  a  guard  subjects  a  convict  to  cruel  or 
inhuman  punishment,  regardless  of  whether  the  convict  has  broken 
some  rule  or  regulation,  that  guard  shall  be  punished  as  provided  by 
law  for  whatever  offense  he  may  have  committed  in  perpetrating  the  act. 
For  instance,  if  the  inhuman  punishment  on  the  guard's  part  amounted 
to  an  assault  with  the  intent  to  commit  murder,  then  the  guard  should 
be  prosecuted  for  such  offense.  If,  however,  the  cruel  punishment  con- 
sisted of  beating  or  kicking  the  convict,  or  anr  other  similar  type  of 
cruel  treatment,  then  the  guard  should  be  punished  for  violating  Sec- 
tion  952.14. 

It  Is  by  Section  952.14  provided; 

"Cruel  treatment  of  convicts;  permitting  convict  to  escape. — ^Any 
agent,  prison  officer,  or  guard,  having  supervision  over  state  convicts, 
being  worked  under  the  provisions  of  law  who  shall  be  guilty  of  any 
cruel  or  Inhuman  treatment  to  any  convict  by  neglect  or  otherwise,  or 
shall  willfully  or  negligently  permit  any  convict  to  escape,  shall  be  pun- 
ished by  imprisonment  In  the  state  prison  for  not  exceeding  five  years, 
or  by  fine  of  not  exceeding  five  thousand  dollars." 

This  last  Section  was  enacted  as  Section  16,  Chapter  6530,  Acts  of 
1913.  and,  therefore,  prescribed  one  of  the  offenses  referred  to  in  Section 
952.05,  which  was  enacted  as  Section  8,  Chapter  9126,  Acts  of  1923. 

It  is  my  opinion  that  the  provisions  of  Section  952.14  may  loe  con- 
strued to  furnish  the  basis  for  the  prosecution  of  a  guard  for  any  beat- 
ing, kicking,  striking,  or  other  cruel  or  inhuman  treatment  inflicted 
by  the  guard  upon  the  convict. 

I  hope  that  this  gives  you  the  analysis  and  consideration  which  you 
had  in  mind.  If  there  is  any  way  that  my  office  can  help  you  in  your 
investigation  and  a  follow-up  program,  please  do  not  hesitate  to  call  on 
me  therefor. 

CONVICTS 

May  27,  1942,-042-268, 

RELEASE  FEES— PAYMENT  BY  COUNTY 

QUESTION:  Is  the  Board  of  Commissioners  of  Washington  County 
required  and  authorized  to  pay  release  fees  to  county  convicts  under 
Section  8549,  Compiled  General  Laws,  1927,  when  in  fact  the  county 
does  not  employ  such  convicts  on  its  public  roads  since  such  county 
convicts  are  employed  on  the  roads  by  the  State  Road  Department 
under  Chapter  20156,  Acts  of  1941,  and  only  re-delivered  to  the  sheriff 
of  the  county  two  days  prior  to  the  expiration  of  their  respective  terms 
of  sentence? 

To  Hon.  Howard  S.  BaUey,  County  Attorney,  Chipley.  Florida: 

Chapter  20516,  Acts  of  1941,  relieves  Washington  County  from  the 
obligation  of  working  and  maintaining  the  public  roads  of  that  county 
and  places  the  responsibility  therefor  on   the  State   Road  Department 
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and  requires  the  Road  Department  to  use  not  to  exceed  twenty-five  of 
the  Washington  County  convicts  on  said  road  work  and  deliver  said 
convicts  back  to  the  sheriff  of  the  county  two  days  prior  to  the  date  on 
which  they  are  entitled  to  be  released. 

The  last  paragraph  of  Section  8549,  Compiled  General  Laws,  1927, 
provides   as  follows: 

"When  a  prisoner  is  discharged  by  reasons  of  having  served  his 
sentence,  or  upon  receiving  a  pa,rdon  or  parole,  he  shall  be  furnished 
transportation,  or  Its  equivalent  in  money,  back  to  the  place  from  which 
he  was  sentenced,  together  with  the  sum  of  five  dellars,  where  the  sen- 
tence is  for  four  months  or  more,  and  the  sum  of  three  dollars  where 
the  sentence  is  for  a  less  period  than  four  months,  in  addition  to  his 
transportation,  all  of  which  shaH  be  paid  out  of  the  general  fund  of 
the  county  in  which  he  was  convicted,  and  for  the  purpose  of  carrying 
out  the  provisions  of  this  law,  the  clerk  of  the  board  of  county  com- 
missioners of  each  county  shall  under  the  direction  of  said  board,  issue 
a  check  on  said  fund  with  wliich  to  pay  these  amounts  to  the  convicts 
being  discharged  at  the  time  of  their  release,  i Chapter  2090.  Acts  of  1887, 
SI,  Chapter  57C5.  Acts  1907:  Chapter  5963.  Acts  1909.  Si,  Chapter  7323. 
May  26,  1917,  SI,  Caiapter  9203,  Acts  1923,  SI.)" 

Based  upon  the  above  quotation,  it  is  my  opinion  that  the  county 
is  authorized  and  required  to  make  these  payments  at  the  time  said 
convicts  we  released. 

CONVICTS 

April  21,   1942.— 042-192, 

STAIE— LEASING    FOR    COUNTy    ROAD    WORK 

QUESTION:  May  the  Board  of  Commissioners  of  State  Institu- 
tions legally  authorize  the  leasing  of  state  convicts  to  Hamilton  County, 
Florida,  for  road  work  in  said  county? 

To  Board  of  Commissioners   of  State  InstitutioTis: 

The  various  counties  are  authorized  by  statute  to  exchange  con- 
victs for  road  work  in  such  counties  provided  such  exchange  is  pursuant 
to  contract  between  such  counties. 

State  convicts  may  be  used  by  various  boards  for  conservation  work, 
and  also  may  be  used  by  the  State  Road  Department  for  road  building 
and  maintenance. 

I  can  find  no  authority,  however,  for  the  leasing  of  State  convicts 
to  the  various  counties  for  road  work.  The  statutes  require  that  State 
convicts  shall  be  constantly  employed  for  the  benefit  of  the  State,  and 
that  ail  convicts  not  assigned  to  the  State  Road  Department  siiall  be 
worked  only  under  direct  control  of  captains  and  guards  selected  by 
the  Commissioner  of  Agriculture  and  approved  by  the  Board  of  Com- 
missioners of  State  Institutions. 

It  is,  therefore,  my  opinion  that  the  Board  has  no  legal  authority 
to  authorize  tiie  leasing  of  State  convicts  to  any  of  the  various  counties 
for  road  work  therein.  Of  course,  the  state  Road  Department  may  use 
members  of  the  convict  road  force  under  supervision  of  the  State 
Road  Department  for  maintenance  of  State  roads  in  the  various  counties. 
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CONVICTS 

June  1,  1942,— 042-274. 

STATE  PRISONERS— DISCHARGE  FEES 

QUESTION:  Should  transportation  be  furnished  prisoners  under 
the  custody  of  the  Superintendent  of  the  Florida  Farm  Colony  upon 
their  discharge  or  parole,  and,  if  so,  should  the  payment  cover  trans- 
portation to  the  county  from  which  the  prisoner  was  sent? 

To  P^n.  J.  Mnxe'"  Dpn,  Superintendent.  Florida  Farm  Colony: 
Gainesville,  Florida: 

I  am  assuming  that  the  prisoners  you  refer  to,  and  who  are  under 
your  custody,  are  State  prisoners  assigned  to  you  from  the  State  Peni- 
tentiary at  Raiford,  and  this  opinion  is  based  upon  that  assumption. 

Section  13  of  Chapter -20519,  Acts  of  1941,  applies  only  to  prisoners 
paroled  by  the  Parole  Commission,  and  then  only  when  such  parolee 
is  found  to  be  Indigent,  in  which  event  his  parole  will  specify  the  des- 
tination to  which  he  is  to  be  given  the  transportation  authorized  by 
.  Section   13,  supra. 

The  foregoinK  provision  applies  only  to  convicts  placed  on  parole, 
and  does  not  aoply  to  a  prisoner  who  is  discharged  by  reason  of  having 
served  his  sentence,  Tlie  perquisites  to  which  a  State  convict  is  en- 
titled when  discharged  upon  completion  of  his  sentence  are  set  out  in 
Section  8590,  Compiled  General  Laws  of  Florida,  1927,  and  are  "one 
good  suit  of  clothes,  a  hat  and  one  pair  of  shoes,  and  .  .  .  five  dollars 
to  provide  the  necessities  of  life  until  he  can  procure  work."  No  pro- 
vision is  made  for  transportation  upon  the  discharge  of  a  State  convict 
upon  completion  of  his  sentence, 

CONVICTS 

November  25,   1941.^ — 041-661. 

STATE  PRISONERS — DISCHARGE  FEE 

QUESTION:  Is  the  State  Road  Department  required  under  Section 
13  of  Chapter  20519,  Acts  of  1941,  to  pay  prisoners  released  from  the 
State  convict  road  force  a  discharge  fee  and  provide  necessary  civilian 
clothes? 

To  Hon.  H.  H.  Baskin.  Secretory.  S^ate  Road  Department: 

Section  8621,  CompUed  General  Laws  of  Florida,  1927,  is  as  follows: 

■■8621.  <6295)  MAINTENANCE  OP  CONVICTS  ON  ROAD  FORCE. 
— All  prisoners  employed  on  the  State  convict  road  force  shall  be  trans- 
ported, honied,  fed.  clrtl?ed  and  Eruavded.  from  such  funds  as  are  or 
may  hereafter  be  apportioned  for  the  use  of  the  State  Road  Department." 

This  section  only  requires  the  State  Road  Department  to  provide 
for  the  transportation,  care  and  maintenance  of  convicts  being  worked 
under  its  supervision,  from  its  funds. 

Chapter  20519,  Laws  of  Florida.  Acts  of  1941,  created  the  State 
Parole  Commission  and  provided  for  the  release  of  convicts  on  parole. 

Section  13  of  this  Act  provides  in  part  as  follows : 

"If  such  person  is  indigent  at  the  time  he  is  placed  on  parole,  which 
fact  may  be  determined  in  advance  by  the  Commission,  he  shall  be  given 
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his  transportation  by  the  nearest  route  to  the  destination  noted  in  the 
parole.  Iii  addition  thereto  he  shall  be  giveti  a  suit  of  clothes,  one  pair 
of  shoes,  a  hat,  a  suit  of  underclothing,  not  to  exceed  In  value,  In  the 
aggrefate.  the  sum  of  Fifteen  Dollars  i$15.00),  and  Ten  Dollars  <$10.00i 
In  cash,  the  cost  of  which  shall  be  payable  by  the  State  of  Florida  aa 
other  expenses  of  the  odministTOtion  o]  the  State  Prison  are  paid." 

The  discharge  fee  and  cost  of  clothing  is  therefore  required  to  be 
paid  as  other  expenses  of  the  administration  of  the  State  Prison  are 
paid.  The  manner  in  which  these  expenses  are  to  be  paid  Is  set  forth 
in  Section  8579,  Compiled  General  Laws  of  Florida,  1927,  which  Is  as 
follows: 

"8579.  (6342)  TO  MAKE  ESTIMATES  FOR  MAINTENANCE.— 
The  Commissioner  of  Agriculture  shall  submit  to  the  board  of  commis- 
sioners of  State  institutions,  on  the  first  day  of  each  month,  an  estimate 
of  the  amount  of  money  necessary  for  the  mainicnance  of  the  prison 
for  the  current  month,  and  on  Its  approval  by  the  board  aforesaid,  the 
Comptroller  shall  issue  his  warrant  upon  the  Treasurer  to  the  superin- 
tendent of  the  State  prison  for  the  amount  of  said  estimate,  and  the 
IVeasurer  shall  pay  the  same  out  of  the  moneys  In  the  treasury  not 
otherwise  appropriated.  Each  estimate  shall  be  accompanied  with  on 
account  current,  with  abstracts  and  vouchers  of  all  expenditures  made, 
and  any  balance  remaining  on  hand  at  the  end  of  the  month  shall  be 
deducted  from  the  amounts  estimated  or  necessary  for  this  purpose 
in  the  following  month." 

Therefore,  the  discharge  fee  and  cost  of  clothing  required  to  be 
furnished  convicts  placed  on  parole,  should  be  paid  In  the  same  manner 
as  other  expenses  of  the  State  Prison  are  paid,  as  set  forth  In  Section 
8579,  C.G.L.  supra,  and  the  State  Road  Department  Is  not  required  to 
expend  Its  funds  for  this  purpose. 


CHAPTER  XXXVI 
FEDERAL  LAWS 

HATCH   ACT 

July   13,    1942.— 042-348. 

DUAL    MEMBERSHIP—POLITICAL    PARTIES   AND 
AFPOnsmVE   BOARDS 

QUBSnoN:  May  members  of  political  party  executive  committees 
be  eligible  for  member sliip  on  rationing  boards  set  up  under  the  Exec- 
utive Department  of  the  Federal  government  without  viotating  the 
Hatch  Act? 

To  Hon.  Boyce  Williams,  Chairman,  Florida  Industrial  Commission: 

A  member  of  a  political  party  executive  committee  in  this  State 
is  eligible  for  membership  on  rationing  boards  and  by  such  dual  mem- 
bership does  not  come  within  the  purview  ol  the  Hatch  Act. 

IMMIGRATION 

July  1,  1941.— 041-358. 

ALIENS — LITERACY    REQUIREMENTS    FOB    ENTRANCE 

QUESTION:  How  do  aliens  get  into  this  country  without  being 
able  to  read  or  write? 

To  Major  H.  E.  Couchm^n,  JAGD  Regis,  and  Class.  Division,  State 
Headquarters  for  Selective  Service,  St.  Augustine,  Florida: 

The  Federal  Statutes  provide  that: 

"AU  aliens  over  sixteen  years  of  age,  physically  capable  of  reading, 
who  cannot  read  the  English  langiiage.  or  some  other  language  or 
dialect," 

should  be  excluded  from  admission  mto  the  United  States.  8  U.8.C.A. 
Section  136  (o).  Certain  relatives  of  admissible  aliens  are  admitted  and 
exempted  even  from  this  requirement.  Aliens,  therefore,  are  allowed 
by  the  Federal  Statutes  to  enter  this  country  without  being  able  to  read 
or  write  the  English  language,  in  answer  to  the  specific  question  which 
you  referred  to  me. 

INCOME  TAX 

March  3,  1941.-041-99, 

STATE  EMPLOYEES— VALUE  OP  MAINTENANCE— 
COMPtTTATION 

QUESTION:  In  complying  with  a  request  of  the  Internal  Revenue 
office  to  furnish  names  of  employees  of  the  Florida  Industrial  School 
for  Boys  whose  salaries  bring  them  within  the  bracket  of  those  paying 
income  tax,  should  the  superintendent  select  such  names  on  the  basis 
of  cash  salary  paid,  or  cash  salary  plus  maintenance? 
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To  Board  of  Commissfoners  of  State  InstU^tons: 

Section  19.22  (a) -3  of  Treasuiy  Regiilatlons  103  (as  amended  by 
TreEksury  Decisions  4695.  February  29.  1940),  provides: 

"If  a  person  receives  as  compensation  for  services  rendered  a  salary 
and  in  addition  thereto  living  quarters  or  meals,  the  value  to  such  person 
of  the  quarters  and  meals  so  furnished  constitutes  income  subject  to 
tax.  If.  however,  living  quarters  or  meals  are  furnished  to  employees 
for  the  convenience  of  the  employer,  the  value  thereof  need  not  be  com- 
puted and  added  to  the  compensation  otherwise  received  by  the  em- 
ployees." 

According  to  the  interpretations  of  the  United  States  Treasury 
Department,  as  a  general  rule,  the  test  of  "convenience  of  the  employer" 
is  if  the  living  quarteiB  or  meals  in  question  are  fuinished  to  an  em- 
ployee who  is  required  to  accept  such  quarters  and  meals  in  order 
properly  to  perform  his  duties,  as,  for  instance,  if  an  employee  is  sub- 
ject to  immediate  service  during  twenty-four  hours  of  the  day.  and  hence 
cannot  obtain  quarters  and  meals  elsewhere  without  interfering  with 
his  duties.  For  that  reason,  being  required  by  the  employer  to  accept 
the  quarters  or  meals  furnished  by  htm.  their  value  need  not  be  in- 
cluded In  the  employee's  gross  Income, 

The  question  whether  the  employees  of  the  Florida  Industrial  School 
for  Boys  are  required  to  include  the  value  of  maintenance  received,  in 
addition  to  the  cash  salary,  is  a  question  of  fact  that  must  be  determined 
by  examining  each  particular  case.  If  it  can  be  said  that  any  such  em- 
ployee is  furnished  maintenance  for  the  convenience  of  the  school,  under 
the  test  above  referred  to,  then  the  value  of  such  maintenance  need 
not  be  computed  and  added  to  his  cash  salary.  Otherwise,  the  fair 
market  value  of  the  maintenance  must  be  included  as  income  under 
the  Federal  Income  TUx  laws. 

MILITARY  SERVICE 

June  10,  1942.-042-296. 

SERVICE  CONNECTED  DISABUJTIES— PRESUMPTION 

QUESTION:  What  length  Of  time  must  a  man  serve  in  the  armed 
fioces  cf  the  United  States  before  a  disability  incurred  by  him  is  pre- 
sumed to  be  service  connected? 

To  Board  of  Commissioners  of  State  Institutions: 

Public  Law  359  of  the  77th  Congress,  dated  December  19.  1941.  and 
regulations  pursuant  thereto,  provide  that  disability  occurring  after  six 
months  of  service  in  the  armed  forces  is  presumed  to  be  service  con- 
nected unless  it  can  be  shown  by  medical  examination  that  the  disease 
or  infirmity  did  in  fact  exist  at  the  time  of  induction  or  enlistment. 

If  the  disability  is  service  connected,  the  disabled  person  should 
be  cared  for  by  the  Pfederal  Government  rather  than  placed  in  a  State 

Institution  at  State  expense. 

During  the  last  war,  the  presumption  period  was  ninety  days,  and 

It  would  appear  that  the  present  members  cf  the  fighting  forces  should 
be  entitled  to  the  same  presumption  in  view  of  the  rather  rigid  examin- 
tlon  given  them  at  the  time  of  their  induction  or  enlistment. 

With  reference  to  the  particular  person  referred  to  in  your  letter, 
Woodrow  W.  Boyd,  a  resident  of  Bell,  Florida,  now  at  Camp  Blanding. 
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It  appears  that  he  was  hospitalized  on  May  23,  1942,  at  Camp  Blanding, 
some  seven  and  one -half  months  after  he  entered  the  service.  However, 
ynttr  'nclooir-^^  tin  not  ^hO'S'  wheii  the  symptom <;  of  the  present  mental 
disability  first  appeared,  or  were  flrst  observed,  therefore  It  is  impossible 
to  tell  from  the  file  whether  there  is  a  presumption  that  the  disability 
is  service  connected  or  not. 

May  I  sufrpest  that  this  case  be  referred  to  Mr.  Charles  Holstslaw, 
State  Service  Officer,  Bay  Pines,  Florida,  who  Is  interested  In  and  en- 
deavors to  be  of  assistance  in  cases  of  this  kind. 

MILITART  SERVICE 

August  18,  1942.— 042-399. 

SERVICE  CONNECTED  DISABIUTIES— PRESUMPTION 

QUESTION:  What  length  of  time  must  a  man  serve  In  the  armed 
forces  of  the  United  States  before  a  disability  IncmTsd  by  htm  is  pre- 
sumed to  be  service  connected? 

To  Dr.  J.  H.  Therrell,  Superintendent.  Florida  State  Hospital: 

"PubUc  Law  359  of  the  77th  Congress,  dated  December  19,  1941,  and 
regulations  pursuant  thereto,  provide  that  disability  occurring  after  six 
months  of  service  in  the  armed  forces  is  presumed  to  be  service  connected 
unless  it  can  be  shown  by  medical  examination  that  the  disease  or  in- 
firmity did  in  fact  exist  at  the  time  of  induction  or  enlistment." 

If,  therefore,  your  attention  is  called  to  the  disability  of  a  service 
man  after  he  has  served  six  months  in  the  armed  forces  of  the  United 
States,  you  are  entitled  to  presume  that  such  dL^ability  is  service  con- 
nected, and  the  burden  of  proving  that  the  disease  or  infirmity  causing 
the  disability  actually  existed  at  the  time  of  the  induction  or  enlistment 
is  upon  the  Federal  government. 

With  particular  reference  to  Ben  L.  Gittings,  Second  Lieutenant, 
Fort  Knox.  Kentucky,  about  whom  you  have  specifically  inquired,  you 
are.  in  mv  cn'n-ori.  .iustifipd  in  nresumin^  that  his  nresent  disability  is 
service  connected  in  view  of  the  fact,  so  far  as  may  be  ascertained  from 
the  Information  at  hand,  that  Lieutenant  Gittings  entered  the  armed 
services  the  latter  part  of  1940  or  the  early  part  of  1941. 

MILITARY  SERVICE 

March   1,   1941.— 041-95. 

SOLDIERS'  AND  SAILORS'  CIVIL  RELIEF  ACT  OF   1940— 
TAXATION— MORATORIUM 

QUESTION:  Are  citizens  in  military  service  entitled  to  moratorium 
on  taxes  and  assessments  under  the  Soldiers'  and  Sailors'  Civil  Relief 
Act  of   1940? 

To  Hon.  J.  M.  Lee,  Comptroller: 

"The  Soldiers'  and  Sailors'  Civil  Relief  Act  of  1940"  with  reference 
to  taxes  and  assessments  provides: 

"If  a  person  owns  and  occupies  at  the  commencement  of  his  mili- 
tary service  real  property  for  dwelling,  agricultural,  or  business  purposes 
which  property  is  still  occupied  by  his  dependents  or  employees,  and  if 
an  affidavit  is  filed  with  the  collector  of  taxes  showing: 
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"(a)  That  a  tax  or  assessment  has  been  assessed  upon  such  prop- 
etrtgr, 

"(b)     That  such  tax  or  assessment  ts  unpaid,  and 

"(c)  That  by  reason  of  such  military  service  the  ability  to  pay 
such  tax  or  assessment  is  materially  affected, 

"Such  person  is  entitled  to  the  following  relief;  No  sale,  action,  or 
proceeding  to  enfowie  the  collection  of  a  tax  or  assessment  may  be  com- 
menced except  with  the  court's  permission  upon  application  by  the  col- 
lector of  the  tax,  and  the  court  may  stay  such  proceeding  or  sale  for 
not  more  than  6  months  after  the  termination  of  the  period  of  military 
service.  The  unpaid  tax  or  assessment  shall  bear  interest  at  6  per  cent 
per  annum  but  no  other  interest  or  penalty  shall  be  incurred  <sec.  500). 

"In  the  cases  of  sale  or  forfeiture  for  nonpayment  of  taxes  the 
person  in  military  service  has  the  right  to  redeem  or  commence  an  action 
to  redeem  wifhln  6  months  after  the  military  senice.  This  time  limita- 
tion, however,  does  not  shorten  any  period  for  redemption  now  or  here- 
after provided  by  the  laws  of  any  State  or  Territory  <sec.  500  <3))." 

Of  course,  it  Is  apparent  under  the  circumstances  mentioned  In 
said  Act  that  a  citizen  of  this  State  who  Is  called  into  Service  is  gov- 
erned thereby. 

UNITED  STATES   DISTRICT  COUET 

August  4,  1941. — 041-424. 

COSTS— PAYMENT  BY  COMPTROLUER   « 

QUESTION:  Is  the  Comptroller  required  to  pay  costs  in  the  amount 
Of  $35.00  in  a  case  of  the  United  States  vs.  W.  A.  Williams,  Jr..  as  Clerk 
of  the  Circuit  Court  of  Putnam  County  and  the  Comptroller  of  Florida? 
The  United  States  Marshal  has  attached  to  the  bill  a  memorandum 
from  the  United  States  Attorney  covering  the  legal  phase  of  the  matter. 

To  Hon.  J.  M.  Lee.  Comptroller: 

I  have  examined  the  same  and  must  say  that  the  authorities  he 
cites  lend  color  to  his  argument.  However,  in  the  past,  costs  in  the  United 
States  EMstrict  Court  inctn-red  by  a  State  Officer  have  usually  been  paid: 
this  prior  to  an  execution  being  issued  thereon  and  I  see  no  reason  why 
an  exception  should  be  made  in  this  instance. 

I.  therefore,  advise  the  payment  of  said  costs. 

VICTORY  TAX 

December  31,  1942. — 042-581. 

STATE  FUNDS — PAYROLL  DEDUCTIONS 

QUESTION:  Interpretation  as  to  the  legality  of  use  of  sute  funds 
In  maldng  remittances  for  Victory  tax  deductions  where  tax  is  deducted 
from  amoimts  paid  teachers  out  of  state  funds. 

To  Hon.  Colin  Eriglish,  St^te  Superintendent  of  Public  Instruction: 

If  the  Federal  government  had  designated  a  person  or  agency  other 
than  the  employer  to  collect  the  tax  from  the  employee,  on  payment  of 
OiB  salary  title  to  all  said  funds  would  Imve  passed  to  the  employee  and 
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on  payment  of  the  Victory  tax  by  the  employee  to  the  collector  no  ques- 
tion of  state  funds  would  have  been  involved.  The  mere  fact  that  the 
Federal  Grovemment  has  designated  the  employer,  which  may  happen 
to  be  the  state  or  a  state  agency,  as  collector  of  the  tax,  does  not  cause 
said  funds  to  retain  their  character  as  state  funds  at  the  time  the  salary 
is  paid  and  deduction  is  made.  State  funds  used  in  such  payment  and 
deductions  lose  their  identity  as  such  and  become  the  funds  of  the  sal- 
aried employee,  five  per  cent  of  which  is  due  and  owing  to  the  Fed- 
eral Qovemment. 

The  employer  who,  as  withholding  agent,  makes  the  deduction  is 

merely  acting  as  the  collector  for  the  Federal  Government  to  collect  the 
tax  from  such  employee.     (Sections  467,  468  U.  S.  Revenue  Act,  1942), 

Under  Section  469  of  said  Revenue  Act.  entitled  "Receipts"  "every 
employer  required  to  withhold  and  coUect  a  tax  in  respect  to  the  wages 
of  an  employee  shall  furnish  to  such  employee  ...  a  written  statement 
showing  the  period  covered  by  the  statement,  the  wages  paid  by  the 
employer  to  such  employee  during  such  period,  and  the  amount  of  the 
tax  withheld  and  cc?ilected  .  .  ."  and  Section  470  of  said  Act  provides 
penalties  for  failure  to  furnish  a  receipt  to  the  employee. 

The  cited  Federal  statute  clearly  indicates  that  the  tax  is  being 
collected  from  the  employee,  by  deductions  made  from  fimds  belonging 
to  the  employee. 

It  is  my  opinion  that  in  collecting  the  Victory  tax  from  the  employee 
by  making  deductions  at  the  time  of  payment  of  salary,  no  question  Is 
presented  which  involves  state  funds. 
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BAKER  COUNTY 

Sinking  funds.  Investment  by  Board  of  Administration  tn  bonds 422 

BANKRUPTCY 

County  Board  of  Public  Instruction,  procedure „ 3M 

BANKS  AND  BANKING 

Loans  from  State  banks,  war  contracts  under  Executive  Order 

No.  9112 748,  750 

Securities  receipt,  lost,  issuance  of  duplicate  by  State  Treasurer ...     13 

BARBER'S  SANITARY  COMMISSION 

Certificate;  application  and  renewal 643 

Examination — — . ^....  643 

BASIC  SCIENCE  BOARD 

Electrolysis,  prerequisites  to  practice 610 

Examinations: 

Naturopathic,  certificate  of  proficiency  prerequisite  for  chiro- 
practor taking „ 632 

Regulations 668 

Licenses,  osteopaths,  exchange  without  certificate  of  proficiency....  920 

Members,  status  when  in  military  service 98 

Metaphysical  healing,  requirements  to  practice ."811 
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BASIC  SCIENCE  BOARD  (Continued)  Page 

Physiotherapists,  licenses 612 

Swedish  massage,  licenses 613 

BAY  COUNTY 

Refunding  contract,  approval  by  Board  of  Administration 423 

BEAUTY  CULTURE  LAW 

Beauty  College,  bond  of  operator _ _ 644 

Beauty  shcpps,  haircutting  of  soldiers 644 

Board  of  Examiners,  executive  office,  location _ 645 

Examinations,  applicants,  quaUflcations 646 

Junior  operator,  certificate  of  registration .,  646 

Non-resident  beautician,  permit  to  practice „.. _.„ 647 

Teachers,  certificate  of  registratlmi 647 

War  veterans,  registration  fees 648 

BENEVOLENT  MUTUAL  BENEFIT  ASSOCIATIONS 

Accidental  death  policies,   issuance 741 

Assessments  of  certificate  holders,  losses 741 

Initial   deposit,  assessment  of   policyholders 742 

Liqiiidation,  disposition  of  deposit 743 

Policies,  approval  c?f  form  by  Insurance  Commissioner. 744 

BEVERAGE  DEPARTMENT 

"Drunken  Driving   Law,"  enforcement - - 765 

Employees,  group  insurance;  payment  of  premium  from  operating 

fund 90 

Intoxicating  liquors  : 

Hours    of   sale 697 

Interpretation  ..- „ „ ...._ „ 697.  698 

Sale: 

Transactions  constituting 690 

Minors 700,  701 

Licenses : 

Alcoholic  beverages,  revocation,  reissuance. 691 

Club  license.  Issuance  in  dry  county 689 

Excise  tax.  U.  S.  Army  officers*  clubs,  etc.... i_™ 689 

Liquor  store  near  school „.., 283 

Mixed  beverages 689 

Revocation  when  prostitution  permitted  on  premises. 690 

Tax  by  municipalities _ _ 692 

Transfer    „ .-. 692 

Motor  vehicles: 

Seizure  ,„i>i-^*i. 695 

Use  after  seizure 695 

Port  wine,  sale  to  minors,  prosecution  procedure 701 

Restaurants,  classification  and  taxability. 228 

Stills,  unlawful  possession „ 701 

Supervisors,  subpoena  of  witnesses 694 

Violations  of  Act. -. _ „ 703 

BIRDS 

Qame;  sale  of  feathers ,. „ , 493 

BERTH  CERTIFICATE 

Amendment    „ „ 522 

BLACKOUTS 

Air  raid  warden,  authority. . „ 342 

"BLUE  SKY  LAWS" 

See  Securities  Commission 

BOARD  OP  ADMINISTRATION 
See  Administration,  Board  of 
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BOARD  OF  COMMISSIONERS  OP  STATE  INSTITUTIONS 
See  Commissioners  of  State  Institutions,  Board  of 

BOARD  OP  CONTROL 
See  Control,  Board  of 

BOARD  OF  EXAMINERS  IN  THE  BASIC  SCIENCES 
See  Basic  Science  Board 

BOARD  OF  PHARMACY  FOR  THE  STATE  OP  FLORIDA 
See  Pharmacy.  Board  of 

BOARDS 

See  State  Agencies,  Boards,  Commissions,  Departments,  Etc. 

'  BOND  CONSTRUCTION  FUND 

Lean  to  general  operating  funds „ MB 


BOND  ELECTIONS 

Voters,  certification -.-  MS 

BONDS 

Bail.      See  Bail  Bond 

Beauty  College  operator ,,....,, ,  644 

Board  of  Public  Instruction,  liability  for  interest  after  maturity  ..  284 
Broward  County,  method  of  payment  by  Board  of  Administration 

423.  424,  425 

County  Judge's  Court,  security  for  costs 781 

Dade  Coamty,  security  for  State  funds;  acceptability II 

Defaulted,  pajonent  of  interest  after  maturity  by  Board  of  Ad- 
ministration, Calhoun  County , 4itt 

Florida  Keys  Aqueduct  Commission,  members „„_.__„„,„    94 

Pimds: 

Transfer  by  County  Commissioners „. 129,  130 

Transfer  to  maintenance  fund 129 

Hillsborough  County: 

Investrnent  by  Board  of  Administration 443 

Purchase  by  Board  of  Administration ,. .  439 

Lee  County,  held  under  Futch  Act,  payment  by  Board  of  Adminis- 
tratlon 


Legal  c  all ,  sufFtciency .. „ ilB 

Leon  County,  redemption,  procedure 4i7 

School  District: 

Investment  in  sinking  funds.... . . , ™„  MS 

Joint  issuance  by  two  districts. ™_ , __.._._„.„_  S81 

Merger,  debt  division SM 

Purchase  with  sinking  fund. „ .,.,. US 

Validation,  time 890 

Validity no 

Security  for  State  funds,  acceptability.. _ 12 

Tax  Collectors: 

Tag   Department   Agents _ „ „  3M 

Tag  Department  Agents,  premium  payment 98 

BOTANICAL  PREPARATIONS 

Naturopathic   physicians,  prescription   by _ 6S8 


BROWARD  COUNTY 

Coupons  outstanding,  payment  by  Board  of  Administration  .423,  434 
Highway  bonds,  method  of  payment  by  Board  of  Administratoln  .  435 
School  bonds,  joint  issuance  by  two  districts 291 

BROWARD  COUNTY  PORT  AUTHORITY 

Condemnation,  authority  „ „.    VS 
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BROWARD  (NAPOLEON  BJ   DRAINAGE  DISTRICT 

Reduction  of  mlUage 174 

BUDGET  COMBCSSION 

Departmental  expense,  budgets,  approvsL 235 

Employees'  salaries,  approval „ „ 321 

BUREAU  OP  NARCOTICS 

Dental  laws,  enforcement _ 611 

Director,  appointment  as  ctistodian  of  records  of  Board  of  Medi- 
cal Examiners  - 618 

c 

CAIHOUN  COUNTY 

Bonds,  defaulted,  interest  after  maturity,  payment  by  Board  of 

Administration 425 

Refunding  bonds,  payment  of  interest  by  Board  of  Administration  42B 
Refunding  expenses,  payment  by  Board  of  Administration  from. 

sinking  fund  427 

CANDIDATES 

Communist  party,  method  by  which  barred  from  ballots 78 

Post  primary  statement,  failure  to  flle 85 

Resignation  six  months  before  assuming  another  office 88 

CAPIAS 

Commitment  withtmt  issuance „ ., _ 778 

Issuance  when  defendant  not  in  custody. „ 773 

CASUALTY  INSURANCE  COMPANIES 

Voluntary  deposits,  acceptance  by  Insurance  Commissioner .:-  747 

CENSUS 

County  officers,  effect  on  salary. 16 

CENTENNIAL  COMMISSION 

Expenses  prior  to  creation,  reimbursement. „ ™.. .,  SU 

CERTIFIED  CHECKS 

Documentary  stamp  tax. „ 8 

CERTIFIED  PUBLIC  ACCOUNTANTS 

Examination,  prerequisites 639,  640,  641 

Internal  Revenue  Agents,  waiver  of  examination  by  Board 641 

CHATTEL  MORTGAGE 

Piling  and   reccrdtng,  distinction 18 

CHILD  LABOR  LAW 

Employment  certificates 4^12 

Interpretation  re:  Intoxicating  Liquors 807 

Minors 

ESmployment: 

Board  of  Forestry  and  Parks,  by 601 

Truck  driver's  helper,  as 603,  604 

Where  intoxicating  liquor  sold - .—604,  605 

Operation  cf  statute  not  affected  by  marriage 603 

Pupils  taking  vocational  courses,  part  time  employment 337 

CHILD  WELFARE 

School  attendance  law,  enforcem,ent „ 280,  281 

CHIPLEY,  CITY  OF 

Murphy  lands,  purchase 170 
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CHIROPODY 

Licenses,  qualification  by  corr^pondence  course , 624 

CHIROPRACTORS 

Basic  Science  Certificate  prerequisite  for  naturopathic  examina- 
tion    622 

Fees „...  572 

Health  certificates,  issuance 630 

Licenses: 

Annual   renewal   „ 622 

Renewal  while  serving  in  military  forces 623 

CIRCUIT  JUDGE 

Expenses: 

Travel  In  county  of  residence „ „ 14 

Travel  outside  county  of  residence, 14,  15 

Salaries:  Retirement  fund,  deduction ._ _...    16 

CITIES  AND  TOWNS 

See  Municipalities 

CITRUS  COMMISSION 

Powers  and  duties,  promotion  and  advertising  program.. 709 

CIVILIAN  DEFENSE 

Medical  expense,  liability  of  CouncU .„_ ..„.„„..,  339 

See  also  Defense  and  Defense  Council 

CIVIL  RIGHTS 

Loss  and  restoration  when  convicted  of  felony 784 

CLAY  COUNTY 

Attorney's  fee,  payment  by  Board  cf  Administration  from  sink- 
ing funds 428 

CLEARWATER,  CITY  OF 

Employees,  group  insurance „ 89 

CLERK  OF  COURT  OF  RECORD 

Fees,  search  at  request  of  County  Attorney ,. 22 

CLERK  OP  THE  CIRCUIT  COURT 

Bills  of  Sale,  documentary  stamp  tax, ..„___ ™„„_„ 211 

Drafts  by  Deputy,  acceptance  by  State  Treasurer...... 7 

Fees: 

Flat  sum  for  all  services 18 

"In  connection  with  suit  or  proceeding,"  construction. 20 

Institution  of  action  by  private  citizen  to  abate  nuisance 20 

Jurors  and  witnesses,  report - 19 

Marginal  satisfactions  19 

Refunding  bonds,  validation  charges 21 

Filing  and  recording,  distinction „ _ 18 

Legal  sales,  effect  of  War  Time  on ..,.. 1 

Tax  Deeds,  validity  of  notice —  195 

Tax  Sale  Certificates : 

Erroneous  sale,  refunds 188 

Redemption,  refund  to  unsuccessful  applicant  for  tax  deed....  192 

Refunds  when  void - 198 

Voluntary  redemption,  amount  holder  entitled  to  recover 193 

CLERK  OF  THE  CRIMINAL  COURT  OF  RECORD 

Fee  officer's  report,  filing — 120 

Fees.  Jurors  and  witnesses,  report 19 
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CLERKS  OP  COURTS 

Duties,  fumlsblns  copies  of  records  to  Parole  Convnission- 788 

Pees    68 

COACH 

Athletic,  authority  Board  of  Control  to  contract  with. 535 

COCKFIGHTING 

Training  cocks,  legality _ 761 

COLLATERAL  AGREEMENT  PORMS 

Documentary  stamp  tax ^.„ .„ 212 

COMMISSIONER  OP  AGRICULTURE 

Inspection  fee  on  fertilizers,  waiver - 704 

COMMISSIONERS  OF  STATE  INSTITUTIONS,  BOARD  OP 

Convicts,  lease  to  counties. 793 

Farm  Colony  inmates 

Custodianship    _ 5Sl 

Regulation  of  visits - 531 

Florida  State  Hospital  inmates,  costs  of  maintenance,  recovery 538 

COMMISSIONS 

Insurance  Agents,  surrender  to  emplayer. - -  - 724 

Tlftx  Assessors  176.  177,  178,  179 

Tax  CoUectors  -.... _ 155.  176,  177.  178,  179 

School  taxes,  assessing  and  collecting,  ctTmputatlon 175 

COMMUNIST  PARTY 

Candidates,  method  by  which  barred  from  ballot 78 

COMPENSATION 

County  Commissioners,  automobile  expense 127 

County  Judge: 

Election  services  -„._ 78 

Upon  transfer 48 

County  School  Board  Members: 

Services  - 251 

Mileage  _ .....252,  253 

Fee  Officers,  military  leave  of  absence... 116 

Jailers    „ „,. ™ 39 

Judge  Juvenile  Court „ „ 548 

Polk  County  Superintendent  of  Public  Instruction 336 

Teachers,  leave  of  absence 272 

Trustees  of  county  bonds.- 141 

COMPTROLLER 

Costs  taxed  by  Federal  Court,  payment _ 799 

County  officers'  fee  bonds,  premium  payment „ 94 

Escheated  estates,  refunds 757 

Gross  premium  tax,  claim  for  refund. 221 

License  fees  illegally  exacted,  refund. „ _ 5 

Outdoor  advertising  fees,  disposition. ...^ „  650 

Powers  and  duties ; 

Refunds  on  void  tax  sale  certificates IM 

Transfer  of  surplus  gasoline  tax  funds  from  county  schcKtl 

fund  to  general  revenue  fund 231 

Race  track  funds,  disposition - 685 

Warrants,  lost,  payment  procedure. 9 

CONCH  SHELLS 

Dealer's  licenses 498 

CONFEDERATE  PENSIONS 

Darwin  Branch  Givens,  law  retroactive. _ _..  367 
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CONFEDERATE  SOU3IERS'  AND  SAHjORS'  HOME 

Endowment  funds,  investment „ „..  335 

Scholarship  fund,  status 325 

CONFESSIONS 

Extra-judicial    - ...^ TK 

CONSERVATION,  BOARD  OP 
Agents,  arrests  by.  resisting.. 
Conch  shells,  dealers'  licenses.. 


Coon    oysters,   regulations _ Wt 

Employees,  military  leave  of  absence 98 

Fish,  illegally  possessed;  conflscation;  search  and  seizure  without 

warrant,  disposition „.  496 

Fishing  boats,   length. 4M 

Game  and  Fresh  Water  Pish  Conrnilasioa 

See  Game  and  Fresh  Water  Fish  Comtolsslon 

GIU  nets,  size  regulation-.. - 506 

License  fees  illegally  exacted: 

Refund  by  Board _ 600 

Refund  by  Comptroller. _ 5 

Licenses: 

Boats  operating  outside  territorial  waters , 49fl 

Seafood  dealers: 

Definition _ 501 

Law  governing 503 

War   veterans,  exemptions. . .. „„„ .499,  500 

Motor  vehicles,  purchase . 117,  118 

Mullet  season,  regulation . . „ 508 

Nets: 

Illegal,  disposition  upon  seizure ^ 808 

Legal  size  _ „. , 806 

Purse-seines,  use 497 

Sponges,  commercial,  size... ^ tfft 

Trout  season,  regulation _.^ ^ '. . 808 

Turtles,  shipment  _ '. 5W 

CONSTABLES 

Appointment    as    Deputy   Sheriff „ 54,  55 

Deputy  Constable,   appointment SO 

Pees; 

Arrest  and  mileage  outside  county — . 50,  52 

Court  attendance  _„.  5S 

General  _ „  SO 

Testifying  in  home  county. _ „ 789 

Powers; 

.County  Judge's  Courts „„ „.^. ....  45 

Justice  of  the  Peace  Courts. S5 

TerritcTrial  jurisdiction;    apprehensioh   of  prisonefG  ou^de 

district 58.  59 

Process,  execution  in  Court  of  Record,  Escambia  Coimty 58 

Service  of  process  outside  district 57 

CONSTITUTION 

University  of  Florida,  legality 332 

CONTRACTS 

Agricultural  Experiment  Station,  validity „ „  338 

Board  of  Control : 

Execution  five  year  contract 335 

Mutual  System— University  of  Florida 336 

Board  of  Health— P.  W.  A „...  513 
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CONTRACTS  (Continued)  Page 

Florida  Board  of  Forestry— Board  of  County  Conunisstotiers  of 

Suwannee  County 128 

Insurance  companies,  mortality  endowment,  liability  under 731 

Refunding,  approval  by  Board  of  Administration.. 141 

Sheriffs  to  furnish  guard  for  private  corporation 27 

CONTROL.  BOARD  OF 

Employees : 

Military  leave  of  absence 99 

Retirement,  salary 92 

Florida  A  &  M  College,  war  damage  Insurance  on  PWA  dormitories  334 

Institutions  of  higher  learning,  students,  citizenship  affidavits 321 

Powers  and  duties: 
Contract : 

Five  year,  execution - - --.  335 

Mutual  System — ^University  of  Florida. — - 336 

Property  damage  by  employee,  liability 335 

School  for  Deaf  and  BUnd,  right  to  sue  and  be  sued 335 

University  of  Florida: 

Attendance  of  negro  students 332 

Fees,  extra  curriculum,  authority  to  collect 330 

Students,  residence  requirements „ _ , 327.  329 

CONVICTS 

Discharge  fees,  payment  by  State  Road  Department..... 794 

*    Lease  to  counties 793 

Mistreatment,  prosecution  of  guards _ _ 791 

Parole  or  discharge  fees,  payment _ 794 

Probation,  eligibility  when  charged  with  maxlmtun  penalty 790 

Release  fees 792 

See  also  Prisoners 

CORONERS 

Duties  and  fees 778 

Fees,  issuance  of  death  certificates. „._ 65 

Grants  of  authority  to  Army  and  Navy  to  remove  personnel  from 
scene  of  accident 779 

CORPORATIONS 

Application  to  qualify  Securities  Commission  amendment 673 

"Dealer."  registration 674 

Motor  vehicle  manufacturers,  definition 386 

COUNTY  ATTORNEY 

Appointment  by  County  Commissioners  to  handle  tax  foreclosure 

suits 201 

Fees: 

Extraordinary  services  131 

Liability  of  Tax  Collector. „ 183 

COUNTY  BOARD  OF  PUBLIC  INSTRUCTION 

Bankruptcy,  procedure  234 

Bonds,  interest  after  maturity;  Uabillty.... _ „ 284 

Budget,  approval  by  State  Superintendent 308 

Building  contracts,  advertisements 282 

Conveyances,  documentary  stamp  tax. . 213 

County  school  funds,  disbursement. 304 

Dental  clinic,  maintenance 246 

Excess  fees,  distribution 144.  145,  146 

Instructional  personnel: 

Continuing  contracts,  issuance  to. _ 250,  251 

Military  leave  of  absence .•. gg 

Judgments,  purchase  by  Board  of  Education 240 
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)UNTY  BOARD  OP  PUBLIC  INSTRUCTION  (C<mtinued)  Page 

Members : 

Compensation    * 251 

Compensation  for  mileage 252,  253 

Liability  for  injuries  caused  by  school  bus  transportiiie  de- 
fense units  ... , ^ 252 

Term  of  office. 241 

Millie,  adoption  and  certification „ „„„_ 38S 

Nomination  for  membership,  procedure ~ 88 

Public  school  buildings,  coverage  with  MutuaJI   Ftre  Insurance 

Companies 305 

Race  track  funds,  disposition _ 686 

Refunding  plan,  approval... _ „ 304 

Right  to  school  property  held  in  name  of  municipality.^^ 254 

School  attendance  law,  enforcement .«, 280 

School  children,  compulsory  immunization. .  244 

School  district: 

Bonds.  Investment  of  slnMng  fund. „ 28B 

Elections: 

Canvass _ _ 243 

Insufficient  votes  cast,  subsequent  balloting — 289 

Polling  places 291 

Merger,  debt  division  ...„ 293 

Millage,  reduction  ..-, — ™. »™. 187 

Organization,  area „„,-_„,„.,„.__„..  293 

Sinking  funds,  investment  of  interest. . 310 

Trustees: 

Appointment,  procedure  259 

Ercxployment  of  legal  counse] . ~. 261 

Residence  qualiflcations   „ 262,  263 

School  funds: 

Athletic  Association  dues,  payment „ 310 

Defrayment  of  Florida  Education  Association  expetuw. 245 

Etefrayment  of  teachers'  summer  school  expenses 245 

Expenditure : 

District  Trustees ^ 260 

Improving  school  site „„_ , 249 

Salaries  and  equipment 247 

Transportation  of  students „.,„„„_ , 248 

Vocational  Education .^ 248 

School  indebtedness,  funding. _ 312 

School  principals: 

Reappointment „ 256 

Transfer,  consent  of  trustees — .. -..■•  257 

School  property,  purchase  ^ 306 

School  warrants,  compromise  of  interest  due. „_., ^7 

Superintendent : 

Compensation    _ „ 336 

Powers  and  duties _ 266 

Supervisors,  cooperative  employment,  instruction  unit „.., 293 

Tax  anticipation  notes,  purchase  by  Board  of  Education. _ 241 

Teachers: 

Quahffcations,  authority  of  Board  to  prescribe 274 

Sick  leave,  computation ..„ 277 

Teachers  and  bus  drivers,  appointment,  recommendation. „ 259 

Teachers'  salary  warrants,  assignment „™ 289 

Teachers'  Tenure  Act.  Volusia  County,  discharge 267 

Warrants: 

Purchase  by  Board  of  Education 307 

State  school  funds,  investment  in _„„ 239 
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COUNTY  BONDS 

Cancellation  by  State  Treasurer ,t 152 

Exchange  by  State  Treasurer „ 153 

Refunding,  compensation  ol  Trustees 141 

Surrender  by  State  Treasurer  to  Bcsard  of  Administration 154 

COUNTY  BUDGET 

Allocation  of  gas  tax  funds _ 140 

Excess  fee  fund: 

Distribution _ „ 144 

Expenditures ^..^ 143 

Kne  and  forfeiture  fund,  excess  expenditures 138 

COUNTY  COMMISSIONIRS 

Arresting  oJTicers,  fees 35 

Automobiles,   expense  allowance 127 

Bond  elections,  voters,  certification 149 

Bond  funds,  transfer  to  maintenance  fund 129,  130 

Budget,  fine  and  forfeiture  fund,  excess  expenditures „ 138 

Cooperative  agreement  with  Board  of  Forestry - — ■■■  128 

Dependent  children  emergency  fund,  maintenance 542 

Elections: 

Expenses,  payment   . — , .....i-.i^i^^^i^^ 133 

Powers  and  duties „ 85 

Expenses,  reimbursement  _ — 133 

Funds: 

Administration  for  public  aid. „ 543 

Appropriation  to  County  Defense  Council „. 347 

Method  to  provide  for  defense  programs , ,„„, „„ 347 

Jailer,  salary  „ „ 39 

Judgments,  compromise  and  settlement 135 

Justice  of  the  Peace  Districts,  abolishment 61 

Meetings,  sheriff's  attendance  and  compensation 137 

Physician,  employment _ 131 

Powers: 

Appointment  of  special  attorney  to  handle  tax  foreclosure 

suits 201 

Coroner's  cost  bills,  approval 778 

Recording  fees  on  deeds  of  Hc?uslng  Authorities,  waiver. 553 

Residence,  temporary  employment  outside  district 127 

School   bonds,  cancellation 151 

School  miUage: 

Authority  to  change „ 285 

Reduction   307 

Second  provision  funds,  allocation „ 141 

Sheriff's  fees,  feeding  prisoners,  payment 139 

Supplemental  budget,  allocation  of  gas  tax  funds „ „ 140 

COUNTY  EMPLOYEES 

Insurance  coverage,  workmen's  compensation. _ 565 

COUNTY  FINANCES 

Budget  Commission,  Pollc  County,   expenses  of  members,   reim- 
bursement    138 

Funds,  administration  for  public  aid „ _ 543 

COUNTY  JUDGES 

Claims,  filing,  payment  of  fee 755 

Compensation : 

Election  services 78 

Upon  transfer 48 

Pees: 

Furnishing  tangible  personal  property  list  to  assessor 47 
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COUNTY  JUDGES  fContinuedJ  Page 

Per  diem  „„„„ — — ^ 63 

Searching  marriage  records _.: 48 

Inquests,  authority .„., ™. ...  779 

Insane  persons,  guardians,  appointments . .-„„.-,«™..~.„, S33 

Intoxicating  liquor,  destruction 696 

Jurisdiction  as  Juvenile  Judges ... — 545 

Military  service,  resignation  and  appointment  of  successor 101 

Powers,  comm^itment  to  Farm  Colony  of  residents  of  other  coimties  530 
Sentences : 

Change  or  reduction „ , ...„ 47 

Form .„ . „„., 776 

COUNTY  JUDGE'S  COURTS 

Constables,  powers  _™ ,_„ ...._„™.„,„_._„„__„.„..45,    55 

Costs,  prepayment ._„_ , , , 781 

COUNTY  OFFICERS 

Effect  of  census  on  salary 142 

Grant  ot  authority  to  Army  and  Navy  to  remove  persormel  from 

scenes  of  accidents. 779 

See  also  appropriate  county  officer 

COUNTY  PAROLE  SUPERVISORS 

Appointment,  salaries  and  expenses _ 787 

COUNTY  PRISONERS 

Hospital  and  funeral  expenses,  liability  of  coun^. 136 

COUNTY  ROAD  PATROLMEN 

Rewards,  acceptance  „ „ 146 

COUNTY  ROADS 

Second  provision  funds,  allocation. 141 

COURT  OP  RECORD,  ESCAMBIA  COUNTY 

Judge,  assignment  to  criminal  court » 44 

Process,  execution  by  constables 58 

COURT  REPORTERS 

Appoinmtent   _ „ _  22 

Fees: 

Civil  cases,  trials „._™„ .^ 23 

Coroner's  inquest  or  preliminary  hearing „ 23 

Criminal  cases: 

Argument  of  counsel  to  jury  reported  upon  request 23 

Charges  of  the  court _ 23 

Trial  „ „ 23 

Preliminary  hearings  23 

Military  leave  of  absence,  WAAC _ -—.„.,,■ io3 

COURTS,  STATE 

Military  personnel,  jurisdiction  €7v«r 352 

CRABS 

Traps,  use  in  Pinellas  County „ 508 

CRIMES 

Arson,  prosecution,  predicate  for  charge,,., .„. 759 

Fighting  cocks,  training ...„™. „...  761 

Military  reservations,  insurance  solicitation  on 2 

Worthless  checks,  prosecution , !,."...  760 

CRIMINAL  COURT  OF  RECORD 

Fee  officers  report,  filing  by  clerk 120 

Parole  Supervisors,  appointment,  salary  and  expenses I!""!"!!"  787 
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Page 

CRIMINAL  PROCEDURE 

Bail  bond,  forfeiture,  enforcement. _ 770 

Cainas : 

Comraitmjent  without  issuance 773 

Issuance  when  defendant  not  In  custody 773 

Capital  cases,  attorney's  fee  for  insolvent  defendant „ 780 

Confessions,  extra-judicial „ „ 774 

Sentences : 

Change  by  County  Judge.- „ 47 

Consecutive  and  concurrent. _^ „ „... 777 


D 
DADE  COUNTY 

Road  patrolmen,  rewards,  acceptance 14S 

DEED  OF  CESSION 

Execution  by  Governor. „. . — ^ 2 


DEEDS 

Reservation  of  mineral  rights  by  Trustees  of  Internal  Improve- 
ment Fund  357 

Trustees  of  Internal  Improvement  Fund  Iree  of  former  intangible 
tax  lien  held  by  State.... 203 

DEFENSE 

Air  raid  wardens,  practice  blackouts,  authority. 342 

"Unorganized  Militia,"  status — 365 

DEFENSE  BONDS 

Purchase  by  Board  of  Administration  for  sinking  fund  of  Folk 

County „ 478 

DEFENSE  COUNCIL 

Air  raid  wardens,  practice  blackouts,  authority 342 

Civil  authorities,  authority  to  enforce  rules 343 

Civilian  defense  officer,  worker,  or  agency,  liability  for  medical 

expense    339 

Civilian  organization,  enforcement  of  air  raid  rules 345 

County  Defense  Council,  expenses,  provision  by  County  Commis- 
sioners  _ 347 

County  funds,  appropriation  by  County  Conimissioueis.. _.  847 

EJamages  and  accidents,  truck  owners,  liability  In  defense  work....  354 
Defense  areas: 

Arm,ed  posse,  sherilTs  use  of 354 

Highways,  power  of  Gkjvemor  to  close 348 

Defense  training,  negro  students  by  white  instructors 351 

Federal,  State.  County  or  Municipal  Officer,  dual  appointments., 93,  94 

Medical  officers,  liability  for  treatment  in  first  aid  stations 341 

Municipalities,  liability  for  injuries   to  auxiliary  policemen  and 

firemen 350 

Powers  and  duties;  motor  vehicles,  accepting  loan  of - 341 

Streets  and  highways,  authority  to  close 340 

DEFENSE  HIGHWAY  ACT 

Federal  grant;  Overseas  Highway;  State  Treasurer  as  receiving 
and  disbursing  agent 417 

DELINQUENT  TAXES 

Computation  of  interest,  advertisement 174 

DEMOCRATIC  EXECUTIVE  COMMITTEE 

Party  assessments,  Congressmen -at -Large 83 


BIENNIAL  BKPORT  OP  THE  ATTORNEY  GENERAL 


817 


PBse 
..  est 


DEMTISTS 

Military  force,  renewal  of  UcenBC 

DEPARTMENT  OP  AGRICULTURE 
See  Commissioner  of  Agriculture 

DEPARTMENT  OP  PUBLIC  SAFETY 

HiBfaway  Patrolmen:  ^ 

Arreata    ...- — «» 

Expenses  of  Instructors,  pajrment — *10 

Licenses: 

Chauffeur's,  issuance  temporarily  to  minors. 414 

Drivers  and  explosive:  fees,  deposit  with  State  Tr^surer  409 

School  bus  drivers,  restrictions — . 413 


Rotes  re :   Explosives — — _ - ~ 

Safety  magazine: 

Purchase  of  space  to  publicize  policies 

Underwriting  expense  . , 

See  also  Highway  Patrol  and  Motor  Vehicles 

DEPUTY  SHEREFPS 

Appointment  or  dismissal,  procedure — „,„.„_„„.„.._„, 


887 

411 

411 


28 


DeSOTO  COUNTY 

Bonds,  cuicellation  by  State  Treasurer. „ .,„ 152 

Judgment,  payment  by  Board  of  Administration 08 

DISEASES 

Venereal,  abatement  by  Hotel  Commission  in  public  places,. 661 

DOCUMENTARY  STAMP  TAX 

Bills  of  sale . .„, . . 311 

Certified  checks 8 

Collateral  agreement  forms „ 212 

Conveyances  of  governmental  bodies. . ., _....  213 

Voting  trust  certificates  » _.„„..„,...  215 


DRAFTS 

Executed  by  deputy  clerks,  payment  by  State  Treasurer.. 

DRAINAGE  DISTRICTS 

Taxpayers'  discoimts „ . 


DRAINAGE  TAXES 

Road  Department  rights-of-way.   payment... 

DRUGS 

"Dangerous."  prescription  _ 


369 


418 


656,  657 


"DRUG  SUNDRIES" 

Wholesale  dealers,  use  of  title,  employment  at  registered  pharma- 
cist  „. „ .„. 

DRUNKEN  DRIYXNO  LAW 

Enforcement    , 


DRY  CLEANING  AND  LAUNDRY  BOARD 

Agencies,  collection  of  additional  license  fe^.. 


637 


76S 


887 


E 
EDUCATION,  BOARD  OF 

Agricultural  College  Fund,  disposition  of  excess  interest 32j 

Board  of  Public  Instruction  tax  anticipation  notes,  purchase.  241 

Bond  CanstnifUap  FuiuX,  loan  to  General  Operating  Fund  303 
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EDUCATION.  BOARD  OP  f Continued)  Page 

Holmes  CouBty  schoo!  warrants,  compronme  ol  interest  due 237 

Instruction  units,  computation. 286,  288 

Judgment,  County  Board  of  Public  Instruction,  purchase 240 

School  bonds,  purchase  with  district  sinking  funds,  regulation 285 

School  buildings,  lease,  execution 331 

School  construction  bond  sales,  investment  of  proceeds 237 

Schoo)  district  elections,  polling  places 291 

School  funds,  payment  of  fee  on  refunding  bonds 302 

School  indebtedness,  refunding  plan,  approval — 311 

State  lands: 

Extinguishment   of  lien , 160 

Taxability  - 172 

Teacher  certification,  citizenship  prerequisite..,- 267 

Teacher's  certificate,  revocation - ~ 275,  276 

University  of  Florida,  Constitution,  legality, _.. 332 

Warrants,  Board  of  Public  Instruction,  pi;urchase „ 307 

See  also  Schools 

ELECTIONS 

Absentee  vcTtes,  filing  period 88 

Candidates: 

Communist  Party,  method  by  which  barred  from  ballot. 78 

Expense  statements,  filing  period 84 

Post  Primary  statement,  faOure  to  file 85 

Qualification  date 84 

Resignation  six  months  before  assuming  another  office 86 

County  Board  of  Public  Instruction,  nomination  for  membership....  88 

County  Hospital,  certification  of  voters 149 

County  Judge,  compensation  for  services „ „... 78 

Expenses,  payment  by  County  Commissioners 133 

Free  Public  Library,  Putnam  County 147 

Mimicipal,  laws  controlling  residence „ 82 

OfTlcial  war  ballots,  duties  of  Secretary  of  Stete. 79 

Party  assessments: 

By  Democratic  Executive  Committee , 83 

Disposition  by  Secretary  of  State _ 84 

School  Bond,  insufficient  votes  cast,  subsequent  balloting 289 

School  Districts: 

Electors,  qualifications _„ 292 

Polling  places 291 

EMBALMING 

Dead  bodies,  transportation  510 

EMINENT  DOMAIN 

Broward  County  Port  Authority,  power  to  condemn „ 73 

Procedure _    74 

Tower  sites,  acqul^tlon  by  Forestry  Board 708 

EMPLOYEES 

Board  of  Control,  right  to  sue  for  discharge 335 

City  of  Clearwater,  group  insurance _. 89 

Florida  Council  for  the  Blind,  liability  for  torta 540 

Hotel  Commission,  salaries 661 

Minors _ 601 

Road  Department,  medical  expenses,  payment 419 

School  Principals: 

Employment 266 

Reappointment 255.  256 

Vocational  education  of  defense  workers,  military  leave  of  absence  1 17 
See  also  state  Employees 
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Page 
EMPLOYERS 

Property  damage  by  employee,  liability :. 333 

EMPLOYMENT,  PART  TIME 

Pupils  taking  vocational  courses 337 

ESCAMBIA  COUNTY 

Judge,  Court  of  Record,  assignment  to  Criminal  Court 44 

Lillian  Bridge  Bonds,  participation  in  distribution  of  gasoline  taxes  429 
Santa  Rosa  County  Time  Warrants,  authority  of  Board  of  Ad- 
ministration to  cancel  interest  coupons 430 

ESCAMBIA  COUNTY  COURT  OP  RECORD 

Clerk's  fees,  search  at  request  of  Coimty  Attorney 32 

ESCHEATED  ESTATES 

Method  of  handling  by  State  Treasurer 757 

Refunds 7S7 

ESTATE  TAX 

Exemption  of  gift  to  Florida  State  College  for  Women  from  tax 
of  grantor ., 326 

EVERGLADES  DRAINAGE  DISTRICT 

Bonds  and  coupons,  delivery  to  District  by  State  Treasurer 36S 

Maintenance  tax,   levy 370 

Taxes: 

Cancellation „ 357 

Compensation  for  collection „._ ,.„ ifld 

EVERGIjADES  EXPERIMENT  STATION 

Annual  appropriation,  payment  from  debt  service  fund.......^.. 324 

EVERGLADES  FIRE  CONTROL  DISTRICT 

Employees : 

Medical  services  for  Jack  Collins „._ 549 

Workmen's  Compensation  Insurance,  coverage .,.„.„ S70 

Motor  vehicles,  purchase „ 121 

EVIDENCE 

Confessions,  extra-judicial 774 

Photographic  reproductions  of  original  records;  admlsslbUity 7S 

EXECUTORS 

Intangible  tax  returns,  duty  to  flle —v— — _™..  -  202 

EXEMPTIONS 

Homestead:  See  Taxation 
Licenses : 

Invalids „..„.... 225 

War  veterans  227 

Property  under  lease  to  federal  government . l&B 

Religious  institutions,  privately  owned. ..^ 156 

Soap  manufacturers,  taxation _ 108 

State  lands,  taxation „ „ igg 

War  veterans,  constitutional ....„ 160 

Water  mains,  municipally  owned. „ _..    isi 

Widows,  constitutional „„ ....159.  180 

EXPENSES 

Budget  Commission,  Polk  County,  expenses  of  members,  reim- 
bursement  „ 13^ 

County   Commissioners,   reimbursement 13S 

Circuit  Judge: 

Travel  outside  county  of  residence ..„ .'. 14.     15 

Travel  in  county  of  residence .„ 14 
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EXPENSES  (Continued)  Page 

Sheriffs : 

Guarding  school  house,  reimbursement - 35 

Mileage  fees,  removal  of  prlBoners  to  jaiL . 38 

State  employees,  maximum  amoimt - - ~ 91 

EXTRADirrON 

Persons  under  criminal  prosecution  in  this  State:  suirraider  within 
discretion  of  rTovpmor..,„y........ ., „ 782 


FARM  COLONY  FOR  EPILEPTIC  AND  FEEBLEMINDED 
Inmates: 

Commitment,  residence  requirements „ _. 630 

Custodianship S31 

Power  of  County  Judge  to  commit  residents  of  other  counties  530 

Regulation  of  visits 531 

FEDERAL  FUNDS 

Vocational  training  d  defense  workers,  gas  tax  exranptlon 233 

PEXJERAL  GRANTS 

Detention  hospital,  diseased  prostitutes,  Board  of  Health  main- 
tenance    - „ 511 

Sanitation  projects,  military  areas ~ ...  514 

FEDERAL  SAVINGS  AND  LOAN  ASSOCIATION 

Investment  certiflcates,  deposit,  acceptance  by  State  Insurance 

Com,missioner    713 

FEES 

Agents,  payment  by  Board  of  Administration,  Manatee  County. 449 

Arresting  officers,  mileage „ 3S 

Bc'ard  of  Health,  issuing  duplicate  reports „  521 

Chiropractors 572 

Circuit  Court  Clerks: 

Flat  sum  for  all  services 18 

■'In  connection  with  suit  or  proceeding";  construction 20 

Institution  of  action  by  private  citizen  to  abate  nuisance 20 

Jurors  and  witnesses  report 19 

Marginal  satisfactions 19 

Reftinding  bonds  - 21 

Clerk  of  Couit  of  Record,  search  at  request  of  county  attorney 22 

Clerks  of   Courts B8 

Commission,  Florida  Crippled  Children's  Commission,  payment....  97 

Convicts,  on  parole  or  discharge,  payment .„  794 

Constables : 

Arrest  and  mileage  CTutslde  county. 50,  52 

Court  attendance  „ „ 53 

In  General  „ „ 50 

Coroners: 

Death  certiflcates,  issuance 65 

In  general 778 

County  Attorney: 

Extraordinary  services  , I3i 

Tax  collectors'  liability  for 183 

Coimty  Judges: 

Claims,  filing,  payment __.._ 755 

Furnishing  tangible  personal  property  list  to  Assessor 47 

Per  diem  83 

Searching  marriage  records 49 

Court  Reporter: 

Civil  cases,  trial  23 
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FEES  (Continued)  Page 

Coroner's  inquest  or  preliminary  hearing... 23 

Criminal  cases,  argument  of  counsel  to  jury  upon   request; 

charges  of  the  court:  trial 23 

Preliminary  hearings 28 

Delinquent  taxes  collected.  Clay  County,  payment  to  attorney  from 

district  sinking  fund  by  Board  of  Administration 428 

Depruty  Siieriffs,  testifying  in  home  county _ ..„, 769 

Gfisoline  and  oil  inspection _ — - 684 

Jurors,  payment  when  excused       - — - — —     88 

Justices  of  the  Peace : 

Discharge  of  accused  on  preliminary  hearing..— — 64 

General  ■ - • - 63 

Per  diem  - ■- - 63 

FrelinUnary  hearings  — — - — 65 

Preparation  of  criminal  reports 782 

Schedule '- .— — 63 

Naturopaths  - ™...>~ 576 

Osteopathic  licenses,  disposition - 618,  619 

Practitioners  ct  the  healing  arts  in  military  service,  waiver 615 

Prosecuting  attorneys  ,  ...     49 

Refunding  expenses,  payment  by  Board  of  Administration  from 

special  fund.  Marion  County 450 

Secondhand  automobUe  dealers,  registration:  refund 404 

Sheriffs: 

ApprcTval  of  bonds    __„ ._ — ^.i__ 32 

Arrests  by  highway  patrolmen .— 28,    29 

Arrests  for  traffic  violations ~ ; 31 

Bail  bonds,  approval — ~.~ - —    770 

Copies  of  process - . ~. 32 

Delivery  of  prisoner  to  stockade - - 33 

Feeding  prisoners,  payment .- 139 

Pingerprintng  prisoners  — ,,.„.,.  33 

Guarding  schoolhouse  35 

Mileage : 

Investigation  of  crimes .. 36 

Removal  of  prisoners  to  jail .™„_... , 36 

No  coroner's  inquest- - _„ . „_„ 37 

Prisoners  transferred  by  Highway  Patrol - 37 

Report  of  arrest. -.- 38 

Seizure  illicit  beverages  and  apparatus.-^ ...._—„„ _ 38 

.  Service  of  summons  in  criminal  cases. _ „ 40 

Serving  more  than  one  process  at  same  time  and  place 40 

Testifying  in  home  ccTunty _ 76B 

Transfer  of  prisoners „ 41 

State  Attorney,  collection  of  short  accounts—^ 16 

Witnesses,  experts  before  Grand  Jury - „ _ 782 

FELONIES 

Civil  Rights,  loss  and  restoration  in  convicted  felonies , — 784 

Worthless  checks,  prosecution ^ . 760 

FICTITIOUS  NAME  LAW 

Assignment  or  cancellation  after  registration-.- 766 

Interpretation _ 766,  766,  767 

FINE  AND  COST  BOND 

Effect  on   appeal , .„.«„ „...  777 

Procedure  where  defaulters  in  U,  S.  Army — . _ 778 

FIRE  MARSHAL 

Arson,  prosecution,  predicate  for  charge—."-.. — . 769 

Powers  and  duties -  -.„ — „ 727,  736 
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Page 
FIRE  WARDENS 

Arrests  without  warrants — 706 

FIRST  AID  STATIONS 

State  Defense  Council,  liability  for  treatment  in 341 

FISH  AND  PISHING 

Black  Bass,  closed  season,  regulation 483 

Citrus  County,   regulation -...., - - — —  485 

Illegally'  possessed: 

Confiscation  — ~ 495 

Search  and  Seizure  without  warrant,  disposition 495 

Lake  Okeechobee,  salt  water  flsh  law _ 498 

Licenses : 

Boats,  operating  outside  territorial  waters 496 

Seafood  dealers,  definition — ,——-.,-, 501 

Sport  fishing,  Lake  Okeechobee- __,.., — ..^^ — 502 

MulJet  season,  regulation .,„ 505 

Nets,  illegal,  disposition  upon  seizure - 506 

Purse-seines,  use  497 

Trout  season,  regulation 508 

See  also  Game  and  Fresh  Water  Fish  Commlssicoi  and  Con- 
servation, Board  of 

FLAGLER  COUNTY 

Debt  of  St.  Johns  County,  assumption 460,  461 

FLORIDA  A.  AND  M.  COLLEGE 

See  A.  and  M,  College  ' 

FLORIDA  BOARD  OF  FORESTRY  AND  PARKS 

See  Forestry  and  Parks,  Board  of 

FLORIDA  CENTENNIAL  COMMISSION 
See  Centennial  Comission 

FLORIDA  CITRUS  COMMISSION 
See  Citrus  Commission 

FLORIDA  COUNCIL  FOR  THE  BUND 

Empolyees,  group  hospitalization  and  health  insurance 540 

Members,  liability  for  torts — - - 640 

FLORIDA  CRIPPLED  CHILDREN'S  COMMISSION 

Appointments,  dual   ■'- 518 

Commission,  fee.  payment - 97 

Corporate  powers  - - .— .  527 

Employees,  military  leave  of  absence,  salary - - -  108 

Panama  City,  refunding  plan,  participation _ „....  527 

FLORIDA  DEFENSE  FORCE 

Jury  duty,  exemption - _ 686 

Pugilistic  exhibitions,  sponsoring 885 

FLORIDA  DRY  CLEANING  AND  LAUNDRY  BOARD 
See  Dry  Cleaning  and  Laundry  Board 

FLORIDA  EDUCATION  ASSOCIATION 

Expenses,  payment  from  county  school  funds    - ~  24fi 

FLORIDA  EXPLOSIVE  ACT 

Regulations   - 687 

FLORIDA  FARM  COLONY  FOR  EPILEPTIC  AND  FEEBLEMINDED 
See  Farm  Colony  for  Epileptic  and  Feebleminded 
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FLORIDA  mOHWAY  PATROL 
See  Highway  Patrol 

FLORIDA  INDUSTRIAL  COMMISSION 
Employees : 
'  Annual  leave   ~    - - 690 

Civilian  Pilot  Training  Program - 101 

Employer  and  insurer,  contrcversy  between,  jurisdiction 571 

Evidence,  photographic  reproductions  of  original  records,  admissi- 
bility     ^ »... 75 

Medical  fee  schedule,  adoption — - -  677 

Requisitions  on  U.  S.  Treasury,  appointment  of  persons  to  sign 59i 

Unemployment  Compensation  Division 

See  Unemployment  Compensation  Law 
Workmen's  Compensation  Division 

See  Workmen's  Compensation  Law 

FLORIDA  INSTITUIONS 

Florida  Farm  Colony  for  Epileptic  and  Pteebleminded 

See  Farm  Colony  for  Epileptic  and  Feebleminded 
FlcTlda  Industrial  School  for  Boys 

See  Florida  Industrial  School  for  Boys 
Florida  Industrial  School  for  Olrls 

See  Florida  Industrial  School  for  Girls 
Florida  School  for  the  Eteaf  and  Blind 

See  Schools 
Florida  State  Hospital 

See  Florida  State  Hospital 
State  Tuberculosis  Sanatorium 

See  Tuberculosis  Sanatorium 

FLORIDA  KEYS  AQUEDUCT  COMMISSION 

Bond  of  members M 

FLORIDA  INDUSTRIAL  SCHOOL  FOR  BOYS 

Employees,  computation  of  salary  for  income  tax  punxtses -.  796 

FLORIDA  INDUSTRIAL  SCHOOL  FOR  GIRLS 

Employees,  coverage  under  Workmen's  Compensation  Law 571 

FLORIDA  SCHOOL  FOR  THE  DEAF  AND  BUND 
See  Schools 

FLORIDA  SECURITIES  COMMISSION 

See  Securities  Commission 

FLORIDA  STATE  AGENCIES.  BOARDS,  COMMISSIONS,  DEPART- 
MENTS, ETC. 
See  State  Agencies,  Boards.  Commissions.  Departments,  etc. 

FLORIDA  STATE  BOARD  OP  CHIROPRATIC  EXAMINERS 

See  Chiropracotrs 

FLORIDA  STATE  BOARD  OP  DENTAL  EXAMINHRS 
See  Dentists 

FLORIDA  STATE  BOARD  OF  OPTOMETRY" 
See  Optometrists 

FLORIDA  STATE  COLLEGE  FOR  WOMEN 

Beneficiary  under  trust,  proper  designation ~ ~. „ 336 

Employees,  military  service,  statute  retroactive.-..— ™™ 107 

Male  attendance,  war  time  emergency. ~_ 355 

Students : 

Appointment  of  guardian,  Xorm- — - „. 7SS 

X^itizenship  affidavit  —_„„.„ „. „ 337 
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FLORIDA  STATE  DEFENSE  COUNCIL 
See  Defense  Council 

PLORroA  STATE  HOSPITAL 

Employees,  military  leave  of  absence. 108,  109 

Funeral  home,  license  to  operate 532 

Inmates: 

Charged  with  crime,  transportation - 538 

Costs  of  maintenance,  recovery ~ ~~ —  S39 

Fingerprinting  and  photographing ~~ — - 534 

Guardians,  appointment  by  county  Judge - 633 

Transportation  - - 637 

Insane  prisoner,  commitment,  statutory  reaulrements 532 

FOOD,  DRUG  AND  COSMETIC  ACT 

Drugs: 

Dangerous,  prescription   - -- - 656,  657 

Nurses'  right  to  dispense - ~ «S7 

"Homade"  products,  definition ~ - — — 6M 

FORECLOSURE  SUITS 

Effect  on  intangible  tax  lien - _ 204 

FORESTRY  AND  PARKS,  BOARD  OF 

Community  forest  law,  land  for  forestry  purposes,  acquisition  by 

municipality    .  - 708 

Cooperative  agreement  with  Board  of  Ccninty  Commissioners  of 

Suwannee  County  ■ - 128 

Eminent  domain,  procedure 74 

Fire  wardens,  arrests  without  warrants - 7M 

Minors,  employment  — 601 

Myakka  River  State  Park,  use  of  lands  restricted  by  deed  of  con- 
veyance    708 

State  parks,  liability  for  injuries  to  patrons .„i_^:  7OT 

Tower  sites,  condemnation _i,„ — ^  708 

FRATERNAL  BENEFIT  INStTRANCE  SOCIETIES 

Applicants,  medical  examinations - 738 

Incorporation,  procedure — _ ..;....  740 

FREE  PUBLIC  LIBRARY 

Election,  Putnam  County ~ ..~ - 147 

FROZEN  DESSERTS  LAW 

"Homade"  products,  definition — 654 

License  tax,  drug  stores — ,....,....„..„--,^-w. 681 

FUNDS 

Race  track,  disposition _ 685,  686 

FUNERAL  DIRECTORS 

Burial,  transit  permits,  regulations ..^.,.ji^.,.,^ „ 838 


FUNERAL  HOME 

Insurance  business,  definition ~/f^~^^j: — - — 716 

FUR-BEARING  ANIMALS 

Trapping,  season  — - igg 

FUTCH  ACT 

Bonds,  Lee  County,  payment  by  Board  of  Administration  when 

held  under  - - 448 

Indian  River  County  Bonds,  authority  of  Board  of  Administration 

to  pay  - • 443 
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QAIN  TIME                                                                                                        Pmge 
County  prisoners -- - 7W 

GAMBLING 

"Lottery,"  advertising  and  sole  of  bread  containing  casb  prizes- 760 

Slot  machines: 

Liegality  — ™ — ■ 763 

Seiziire  by  sheriffs,  disposition^ 764 

OAME  AND  FRESH  WATER  FISH  COMMISSION 

Alligators,  sale  Mid  shipment,  Broward  Ccimty — 482 

Arrests,  bond  estreature.  costs — __™ ..,,.,.     .,  ,  ,^...  482 

Black  Bass,  closed  season,  regulation . 483 

Pishing,  regulation.  Citrus  County 485 

Fur  bearing  animals,  trapping,  season . .,., ■—..■.■....., ,.,.,.,—  486 

Game  breeding,  purchase  of  lajid . „—_....  492 

Game  refuge,  establishment,  procedure  ._™. ^«.- 487 

GUI  nets,  size  regulation „ 605 

Lands,  dedication  by  Internal  Improvement  Fund — 359 

Licenses : 

Agents  and  wholesale  dealers  in  furs  and  hides-- 493 

Fishing: 

PTesh  water  ttl,  492 

Osceola  County 1 „____™______ 490 

Phosphate  pits  - ■ __„___,  490 

Porfeilure  ,,  ,,:,.  ..,,. 491 

Pox  hunting,  season ,  ■  488 

Motor  Vehicles,  equipment,  piiryhftj^t     ,    ,  ,,     ,,,,      4g4 

Nets,  legal  size „„ :     5O6 

Seafood  dealers,  license  requirements _-..™ 504 

Wardens : 

Posted  lands,  right  to  enter ..,     405 

Power  to  swear  out  warrant  and  make  arrrat 489 

Wild  Birds,  sale  of  feathers 493 

See  also  Conservation,  Board  of,  and  Fish  and  Fishing 

OAME  REFUGE 

Establishment  procedure ■,,■..,,,,  ,        437 

Purchase  by  Game  and  PYtth  Water  Pish  Commission--^ 492 

GASOLINE 

Exemptions,  aviation  _— _„ ,  ,     .  jso 

GASOLINE  TAX  FUNDS 

Surplus,  transfer,  Comptroller's  duties— . „^..     231 

GILCHRIST  COUNTY 

Race  track  funds,  disposition . „„„...  686 

GILL  NETS 

Size  regulation  . ,. „ 505 

GLADES  COUNTY 

Bonded  Debt,  remittance  of  excess  funds  to  coimty  by  Board  of 
Administration  — .„ .^ 431 

GOVERNOR 

Appointments: 

Board  vt  Osteopathic  Medical  Examiners,  members'  quaUfl- 

cations    - f  ^^ 

County  Board  of  Public  Instruction,  term  ot  cottunlssloa  242 

State  Welfare  Board „    541 

Powers  and  Duties: 

Audit,  petition— "Florida  City" 150 
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GOVERNOR  (Continued)  Page 

Deed  of  cession,  execution 3 

Extradition,  persons  under  criminal  prosecution  in  this  state  782 

Highways  in  defense  areas,  closing - - -—  348 

Loans  from  state  banlis,  war  contracts  under  Executive  Order 

No.  9112  748,  750 

National  guard  officer,  retired,  authority  to  call  to  active  duty  351 

Motor  vehicles,  speed,  regulation ^ —..  374 

Suspension  of  officers,  recovery  of  office  property  by  appointee 43 

GROSS  PREMIUM  TAX 
See  Insurance 

GUARDIANS 

Appointment  for  admission  to  Florida  State  College  for  Women  -  758 

GUARDS 

Convicts,  prosecution  for  mistreatment ..- — 791 

County  prisoners,  authority  to  carry  firearms — 791 

H 
HARDEE  COUNTY 

Certificates  of  deposit,  piuchase  by  Board  of  Administration-, 432 

HATCH  ACT 

Political  parties  and  appointive  boards,  dual  membership -796 

HEALTH.  BOARD  OF 

Appointments,  dual - 518 

Birth  certificate,  amendment - 622 

Birth  records,  preservation 623 

Burial,  transit  permits,  regulaUoQ ~ 038 

Dead  bodies,  transportation ,-^ ™ Sid 

Death  records,  preservation ~ —  S23 

Dental  laws,  enforcement 511 

Detention    hospital,    diseased    prostitutes,    maintenance,    federal 

grant 511 

"Drug  Sundries,"  wholesale  dealers,  use  of  title,  employment  of 

registered  pharmacist - 637 

Federal  grants,  sanitation  projects,  military  areas,  acceptance 514 

Fees,  liability  of  State  Registrar - 624 

Laboratory  services,  physiotherapists _ 61$ 

Members,  liability  for  damages  in  operation  of  automobile 517 

Midwives : 

Licenses    .— ., , 014 

Registration  fees,  refunds ■.■■■■.....>^..^<.ji^--,^^^-.^i„^. „_„ 013 

Motor  Vehicles: 

Disposition  - 610 

Equipment,  purchase  - — 120 

Purchase  — -    -  - .._ m 

Physicians'  certificate  of  registration,  issuance _. 5^ 

Physicians'  reports,  inspection   ~ 120 

Plumbing  and  drainage,  constitutionality  of  statute  - 831 

Powers  and  duties,  contract  with  P.  W.  A _ 513 

Records : 

Certification,  rubber  stamp,  signature 523 

Destruction    521 

Registration  and  fee.  practitioners  of  the  healing  arts  in  military 

service,  waiver  ~.~ , . _ gjg 

Sanitary  Agents,  arrests — „ 521 

Supplies,  purchase - 533 

Swimming  pools,  supervtston „ OT7 

Venereal  diseases,  appointment  of  deputy  to  isolate... 516 
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Page 

HEALTH  CERTIFICATES 

Chiropractic  physicians,  Issuance  by    — . — . 630 

Naturopathic  physicians,  issuance  by - —_„„.„.. ._8ad,  830 

Osteopathic  physicians.  Issuance  by - -.    617 

HERNANDO  COtlNTY 

Gas  tax  funds,  application  433 

Judgment: 

Application  of  sinking  fund  to  payment  by  Boatd  of  Admlnib- 

tration — . -™„- 433.  434 

Payment  by  Board  of  Administnitloo » 43S 

HIGHLANDS  COUNTY 

Refunding  fee,  payment  by  Board  of  AdmJnistrstiot)  from  interest 
and  sinking  fund  account 436 

HIOHWAY  PATROL 
Arrests: 

Fees  to  sheriff    — , 28,     29 

Pobce  powers    „„_„ „~„_.^ 409 

Prisoners  transferred  to  sheiilf,  fees  ..— — — . 37 

Warrant,  necessity  tot ,,„ i.  ■■„ 38 

Instructors,  payment  of  expenses ~„ 410 

Patrolmen,  fees,  testifying  in  home  county -_ 7t9 

Safety  Magagine,  purchase  of  space  to  publidze  poUdesr  mider- 

wrlting  expense  411 

See  also  Department  of  Public  Safety 

HIOHWAYS  AND  STREETS 

Closing  by  State  Defense  Council         .-.._„™ .,  ,, „..,..       340 

Defense  areas,  governor,  power  to  close—. —-— 348 

HILLSBOROUQH  COUNTY 

■■Adjustment  Balances."  payment  by  Board  of  Administration  440 

Board  trf  Administration,  refunding  bonds,  funds  transferred  438 

Bonds: 

Investment  by  Board  of  Administration _. -■ .  443 

Purchase  by  Board  of  Administration — — 43S 

Purchase  by  Board  of  Administration  for  inv^tment ™ 430 

Judge  Juvenile  Court,  compensation „, 546 

Justices  of  the  Peace,  abolishment  of  district^^ 61 

Paying  agents'  charges,  payment  by  Board  of  Administration  from 

slnlting  ftmd  441 

Refunding  Bonds: 

Board  of  Administration,  authority  to  exchange ~.    439 

Participation  In  distribution  of  gas  tax  funds. ™ - 441 

Teachers^  Tenure  Act.  employment  under .„™,...    269 

HOG-CHOLERA  SERUM  AND  VIRUS 

Sale,  deposit  and  disbursement  of  proceeds -, _,. 705 

HOLMES  COUNTY 

Refunding  of  bonds  held  for  Investment 443 

School  warrants,  compromise  of  interest  due ^_-     237 

'HOME  MADE"  PRODUCTS 

Definition    ...„. ,,,  ssi 

HOMESTEAD  EXEMPTION 

Area,  no  reduction... ..„-_.^ , „_„.„..„„„„„ 104 

Interpretation  ». — -.....^^IM.  167 

Leaseholders,  eligibility  „  - 163 
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HOMESTEAD  EXEMPTION  (Continued)  Bag» 

Military  service  men: 

General  - „„___„„_ 16S 

Unable  to  make  application — ~™ ~ 166 

Prerequisites  for  claixoing 162 

Private  school  - ^ - 158 

Rental  property — .163,  164 

TaxabUity  to  retire  general  fiind  indebtedness - -  168 

HOSPITALS 

Patients,  treatment  by  osteopathic  physicians — . — —  821 

HOTEL  COMMISSION 

Abatement  of  venereal  diseases  in  public  places-- - - 681 

Apartments  and  hotels,  remodeling  regulations - 662 

Employees,  salaries  - — ■-  661 

Fictitious  Name  Law,  interpretation ~ — 765,  766 

Licenses : 

Apartments,  restaurants,  classification ~ - - 662 

Apartments,  computation  of  units - 664 

Hotels,  apartments,  revocation,  reinstatement - 666 

Restam-ants,  "Traveling  Concessions" . 687 

Printing  contracts,  by  predecessor - 362 

Purchase  of  motor  vehicles - - - ~ - —. - 123 

Restaurants: 

Deflniticn 686 

Interpretation  -- - 667 

Rooming  bouse,  definition — . — 666 

HOUSING  AUTHORmES  LAW 

Fees,  recording  instruments,  waiver  by  county  commissioners 553 

Property,  taxation,  exemption 550 

Regional  Housing  Authority,  creation,  procedure- - 683 

I 

IMPRISONMENT 

Sentences,  consecutive  and  concurrent ., ~ ~ 777 

INDIAN  RIVER  COUNTY 

Bonds,  Futch  Act,  authority  of  Board,  of  Administration  to  pay 443 

Bonds  unexchanee  for  refunding  bonds,  cancellation  by  Board  of 

Administration 444 

Indebtedness   Atlantic-Gulf   Special   Road   and  Bridge   District, 

apportionment 444 

INQUESTS 

County  Judge,  authority  to  hold .— — 779 

INSANE  PERSONS 

Commitment  to  Florida  State  Hospital,  fingerprinting  and  photo- 
graphing    534 

Criminals,  transportation  by  Florida  State  Hospital _ 538 

Guardians,  appointment  533 

Indigents,  cost  of  maintenance — . 535 

Maintenance  by  City  of  Miami - 63S 

Tax  exemption  _..  ifis 

Transportation  by  Florida  State  Hc7spital - 537 

INSPECTION  FEES 

Fertilizers ~ ■,— - 704 

INSURANCE 

Adjusters,  salaried  and  independent,  distinction - 222 

Agents'  Licenses: 

Accident  and  health '. 724 
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INSURANCE  (Continued)  Page 

County  occupational  - .^ 223,  223,  234 

Employee  of  finance  company- „„.„- 724 

Employee  of  bank — „ — ~ — ~. 126 

Fire  and  casualty ~ ~ ._„.„-.  725 

Renewal  after  discharge  from  mlUtaiy  service-- 224 

Residence  requirements  „ .,..„„ 726 

Revocation — __„_.__ — .. — 724,  726 

Temporary.  Issuance  pending  investigatloa _«.-.    726 

Agents,  surrender  of  commissions  to  employer 724 

Benevolent  Mutual  Benefit  Associations: 

Accidental  death  policies.  Issuance ■ _—-  741 

Accident  policy,  civilian  war  risks,  issuance — , ™.____ 741 

Assessment  of  certificate  hoiders  for  losses- ™ 741 

Assessment  of  policyholders  to  raise  initial  deport--.- —  •  742 

Liquidation,  disposition  of  deposit -_ 743 

Policies,  approval  of  form  by  Insurance  Commissioner. 744 

Policies,  reinstatement,  extended  benefits ---  745 

Casualty  Insurance  companies,  voluntary  deposits,  acceptance  Iqr 
Insui-ance  Commlssicmer  747 

Companies 

See  Insurance  Companies 

EndcTwment  and  Annuity  policies,  Intangible  tax  on-. ,„__-     204 

Pire  insurance  policies,  effect  of  martial  law  on . 730 

Fraternal  Benefit  Insurance  Society: 

Applicants,  examinations — — 738 

Incorporation,  procedure  • ~ 740 

Gross  premium  tax: 

Claim   for   refund — — — — __„—_ 221 

Eleduction  of  10%  of  premium  for  direct  payment ---  31S 

Deduction  of  dividends  applied  in  reduction  cf  premiums 217 

[>eduction  of  "cash  surrender  values" — — ~— . .™~_ —  217 

Interpretation    - — —.— « „„.-..  221 

Group : 

Employees  City  of  Clearwater „.».. ».— .- 89 

Employees  Florida  Council  for  the  Blind ..  640 

Insurance  Business: 

Funeral  Home,  definition . <. __._.  71S 

Motor  Club  Plan,  definition 715 

Orange  State  Bond  and  Mortgage  Company,  definition 716 

Military  Reservations,  solicitation  on 2 

Mutual  Fire  Insurance  Companies: 

Non -assessable  policies.  Issuance „...„.„„„.  733 

Public  corporations,  insurance  of  property,  profits- — 734 

Mutual  Insurance  Companies,  license  tax  exemption 226 

Policies,  assignment  for  funeral  purposes 740 

Public  school  buildings,  insurance  of  with  Mutual  Rre  Insarsnce 

Companies 305 

Reciprocal  insurers,  reports - ~ ..-  727 

State  employees,  group,  payment  of  premiums  fn»n  operfttlng 
fund SB.  90,    91 

State  Pire  Insurance  Fund,  property  leased  by  a  State  department  365 

Surety  bonds,  Florida  business  discontinued,  withdrawal  by  surety 
company  - -  - _,  731 

Valued  Policy  Law,  Law  of  Co-insurance,  appUcation  and  In- 
tent      _ „ .-,„ — — _„ _ 731,  732 

War  Damage: 

PWA  donnltorlK,  Florida  A.  and  M.  Collece 334 

State  Armories,  payment  of  premiums        .^ — — 363 

INSURANCE  COMMISSIONER 

Agent's  qualification  law.   violations . 727 

Casualty  Insurance  Companies,  voluntary  deposits,  acceptance 747 
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INSURANCE  COMMISSIONER  f  Continued)  Page 

Deposits  of  Insurance  Company,  certification 729 

Disposition  of  process — — 718 

Duties,  Compensation  Rating  Bureau  charges- — 713 

Equipment  and  apparatus,  installation  expense,  payment 384 

Federal  SavinBS  and  Loan  Associations,  deposit  of  Investment  cer- 
tificates, acceptance  713 

Fraternal  benefit  insurance,  applicants,  medical  examinations- 738 

"Mail  Order"  companies,  regulation — _  722 

Service  of  process  on  Insurance  companira.  acceptance -— 71B 

Title  Insurance,  issuance  by  trust  company,  license  and  certificate 

of  deposit  - 722 

WorJcmen's   Compensation  rates „™,_,  Ml 

INSURANCE  COMPANIES 

Certificates  of  authority,  assets  required  for  issuance T17 

Claim  allowances,  validity „„„„„_„  719 

Complimentary  advertising  738 

Dividends,  guarantee  to  insured - .  787 

Judgment,  failure  to  pay.  revocation  of  license T2i 

Laws  governing,   violation .,„_ 720 

Mortality   endowment  supplemental   contract,   Insured   killed  in 

military  service,  liability  of  company 737 

Surety  bonds,  continuing  instrument,  release,  cancellation 730 

INTANGIBLE  PROPERTY  TAX 

Administrators,  duty  to  make  returns _ 202,  203 

Aliens,  subject  to  tax  if  homestead  exemption  claimed ~ 202 

Deeds,  Trustees  of  Internal  Improvement  Fund   free  of  former 

lien  held  by  State 203 

Definition   — — . ~ ™~™ —  3M 

Disposition  by  State  Treasurer — 308 

Endowment  and  annuity  Insurance  policies- - — — —  2M 

Foreclosure  suit,  effect  on —  204 

Lease  agreements,   taxability 207 

"Legal  residence"  married  women,  construction 308 

Married  women,  enforcement  of  lien  against 208 

Mortgages,   record    owners   taxable    notwithstanding   subsequent 

transfer  - 209 

INTERNAL  IMPROVEMENT  FUND 

Deeds  free  of  former  intangible  tax  lien  held  by  State — 308 

Deeds,  reservation  of  mineral  rights ___  SS7 

Everglades  Drainage  District  taxes,  cancellation- — -  387 

Funds,  method  of  handling  - 859 

Lands: 

Conveyance  without  consideration...... ».. 380 

Dedication    -■— . — .—-  389 

Murphy,  purchase  by  City  of  Chipley 170 

Release  of  claim  in  lands  of  Southwest  Tampa  Storm  Sewer 

Drainage  District 172 

"Sovereignty,"  sale  of  timber 381 

Taxes  levied  by  South  Florida  Conservancy  Drainage  Disblct, 

liability   for  payment 373 

Tax  Sale  Certificates,  cancellation,  authority -.— 381 

INTOXICATING  UQUORS 

Child  Labor  Law,  interpretation ji — — 


dub  license,  issuance  in  dry  county- .- — -  689 

Forfeiture,    destruction  .— — . — — 898 

Hotirs   of   sale ~ 696,  697 

Interpretation ~- — — 697.698 
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INTOXICATING  LIQUORS  (Continued/  Page 

Licenses : 

Issiiance  to  stores  near  schools — 283 

Revocation  when  prostitution  permitted  on  premises  680 

License  Tax: 

Army  dispensaries  - - — - 689 

Irnposition  by  municipalities 692 

Mixed  beverages -— 689 

Minors,  employment  where  sold—.- ~ 604,  605 

Sales: 

Dry  counties  -- - — — 699 

Minors,  prosecution  procedure - — — 700,  701 

Transactions  constltutii^  - - — ___.«-„: 690 

Seizure,  sheriff's  fees . — 38 

StUls: 

Seizure  by  sheriff;  forfeiture;  procedure-  702 

Unlawful  possession ^ - 701 


JAILER 

Compensa  tlon   — ^ ..~ — ~~-_. 39 

JUDGMENTS 

Estreated  bonds,  compromise  and  settlement  by  county  commis- 
sioners   135 

Insurance  companies,  revocation  of  license  on  failure  to  pay  721 

JURISDICTION 

FlcTida  Industrial  Commission,  appeals.  Workmen's  Compensation 

law,  injury  occurrlngr  out  of  state — ,— — 554 

School  attendance  laws .„„._w„ — ,_.^ . 281 

State  courts  over  military  personnel - — — —,.._.—   352 

JURORS 

Pees,  payment  when  excused — —.■ — ,~ —       68 

JUSTICES  OF  THE  PEACE 

Criminal  jurisdiction  — — ~ 62 

Districts,  abolishment  by  County  Commissioners 61 

Pee  bonds,  premium  payment  from  General  Ele venue  Fund -  M 

Pees: 

Discharge  of  accused  on  preliminary  hearing 64 

General     ••  •■ ~ — -  63 

Per  diem  — -— — 63 

Preliminary  hearings   — . —..-  65 

Preparation  at  criminal  reports -- - „____...,  782 

Schedule - 63 

Grants  of  authority  to  Army  and  Navy  to  remove  personnel  from 

scene  of  accident 779 

Misdemeanors,   trial  Jurisdiction — ,.^.,„._..-....-,........mj. 66,  67 

JUVENILE  COURT  JUDGES 

Compensation — 546 

Term  of  office    ._„.„„ : 547 


LAKE  COUNTY 

Excess  funds  of  special  road  and  bridge  district; 

payment  by  Board  of  Administration 4M 

Judgments : 

Payment  by  Board  of  Administration  from  sinking  fundus  447 


832  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


LAKE  COUNTY  (Continued)  Page 

Payment  by  Board  of  Administration  from  proceeds  of  special 

levy 445,  446 

Special  road  and  bridge  district  funds;  payment  of  excess 

accumulations  to  county  by  Board  of  Administration  447 

LAKE  OKEECHOBEE 

Salt  water  fish  law - - ....^ 498 

LAUNDRIES 

Insurance  business;  agents  qualification  law,  violations 727 

LAWS 

Valued  policy  law:  law  of  co-insurance;  application  and 

interest    _731,  732 

LEASE  AGREEMENTS 

TaxabUity „ „ „ „ 207 

LEASES 

Homestead   exemption   „„.,  163 

LEAVE  OP  ABSENCE 

See;  Military  Force  and  State  Employees. 

LEE  COUNTY 

Bonds,  payment  by  Board  of  Administration  when  held  under 

Putch  act  448 

Pine  Island  and  Bocilia  special  road  and  bridge  district  bonds. 

participation  in  gas  tax  funds  ^ 449 

LEGAL  ADVERTISEMENTS 

Notices,    publication  70 

Rates  _ 72 

LEGAL  RESIDENCE 

Married  women,  construction   208 

LEON  COUNTY 

Bonds,  redemption;  procedure 467 

UBERTY  COUNTY 

Mileage  tax;  disposition  of  by  Board  of  Administration  415 

LICENSES  AND  LICENSE  TAXES 

Alcoholic  beverages;   revocation;  re-issuance  691 

Apartments,  computation  of  units  664 

Apartments,  hotels,  etc.;  revocation,  reinstatement 665 

Beauty  culture  law,  war  veterans,  registration  fees  648 

Beverage   Act;   transfers 692 

Boats,  operating  outside  territorial  waters  - 496 

Chauffeur's  license;   issuance,  temporarily  to  minors  414 

Chiropractic  physicians;  renewal  while  in  military  forces  .... 622,  623 

Conch  shell   dealers 498 

Drivers'  license  fees,  deposit  with  State  Treasurer  . 409 

Dry  Cleaning  and  Laundry  Board;  agencies,  collection  of 

additional   fees 687 

Electrolysis,  prerequisite  to  practice  610 

Explosive,  license  fees;  deposit  with  State  Treasurer 409 

Fees,  Illegally  exacted;  refund  by  Comptroller  S 

Pees,  iUegally  exacted;  refund SOO 

Pishing: 

Boats,    length    .■t,.>,.„.,i..., ■.■,>..>t,a.... 496 

Presh  water „..„.. „ „...491,  492 

Osceola    County 490 
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LICENSES  AND  LICENSE  TAXES  (Continueaj  Passe 

Phosphate  pits  490 

Violation  and  forfeiture  ..„ 491 

Pox  hunting;  season   - .- 488 

Frozen  desserts  law,  license  tax.  drug  stores . 681 

Funeral  home;  Florida  State  Hospital;  operation _™„.  633 

Purs  or  hides,  agents  and  wholesale  dealers  „ 493 

Gross   premium  tax;    interpretation 221 

Healinf^  arts;  issuance  by  Board  of  Medical  Examiners 

without  certificate  of  proficiency  „ „ 608 

Hotels,  war  veterans;   exemption  _ 662 

Insurance: 

Gross  premium  tax: 

Claim  for  Refund  . 221 

Deduction  of   "cash   surrender  values"   „^ „„ 217 

Deduction  of  dividends  applied  in  reduction  Of 

premiums ^ 217 

Deduction  of  10%  of  premium  for  direct  payment 216 

Insurance  adjusters,  salaried  and  independent;  distinction 2Z2 

Insurance  agents: 

Accident  and  health _ „ 724 

County  occupational 222,  223.  224 

Employee    of    bank 725 

Employee  of  finance  company 724 

Pire  and  casulty;   reauirements  „ _ 728 

Issuance  pending   investigation   „ 736 

Renewal  after  discharge  from  military  service  224 

Residence   qualifications „ 726 

Revocation _ 724,  726 

Intoxicated  drivers,  revocation 407 

Intoxicating  liquors,  club  license;  issuance  in  dry  county 689 

invalids,  exemption    ..^ _™.; ^„ 225 

Issuance  by  tax  collector   .„ .....  230 

License  plates,  service  charge  for  exchange  401 

liouor.  sale  within  300  feet  of  school  site ....  283 

Markets,  state   owned:   taxability 229 

Motor  vehicle  manufacturers;  definition  _ - „ 386 

Motor  vehicles: 

Pee  based  on  road  weight 401 

"For  hire": 

Definition  390,  393 

Local  freight  delivery- 390 

Private  carriers  delivering  freight ■. 39? 

Private  carriers  of  U.  S.  mail ~..^.„..., _,...„..,, — 393 

Honorary  consuls;   exemption „.„„.4,„i 389 

Improper   license  plates:    exchange _™ 400 

Issuance  on  tender  of  proper  fee ™ 389 

Licenses,  rules  governing  issuance ~~__ 403 

Nonresident  vehicle  operated  by  resident 399 

Nonresident  drivers'  licenses,  revoked:  jurisdiction  <rf 

Parole  Commission  for  restoration „ „ 412 

Road  weight;  classification 402 

Series   "C":   classification 395 

Service  men  temporarily  stationed  in  Florida 3SB 

Trucks  under  lease  to  U.  S „ 408 

Mutual  issuance  companies;  exemption _ 228 

Naturopathic;   revocation  where  convicted  of  felony „...,..„.„  635 

Osteopaths;  exchange  without  certificate  of  proficiency 630 
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LICENSES  AND  LICENSE  TAXES  (Continued)  Page 

Outdoor  advertising  lees: 

Collection  by  tax  collector  649 

Disposition 850 

Physiotherapists,  procedure  to  procure  license 612 

Phrenologists,  occupational  tax   227 

Restaurants: 

Classiflcation  and   taxability 228 

Definitioti    ...'. , 666 

"Traveling    ccaicessions" 667 

Rooming  house;   definition   _ 666 

School  bus  drivers'  license;  restrictions  413 

Seafood  dealers: 

Aliens;    definition „ 498 

Construction  of  law _ 503 

Def inl  ti  on    501 

Imposition  by  municipalities  501 

Requirements _. 504 

War  veterans;   exemption  „ 499,  500 

Securities,  dealer's  license;   revocation 678 

Serial  advertisements „. 652 

Sport  fistiing.  Lake  Okeechobee;  licenses  502 

Swedish    massage;    requirements    „ _ 613 

Out   of    state    _ _ 397 

Registraticm  398 

War  veterans;    exemptions „ _ _ 227 

LIEB,  THOMAS  J. 

Board  of  Control;  authority  to  contract  with  coach  for  S  years  ,,.  335 

LIENS 

Motor  vehicles: 

Recordation  „ _ 383 

Regulations    - — _ 384 

Notices,  documentary  stamp  tax  „ 214 

LIVESTOCK  SANITARy  BOARD 

Hog -cholera  serimi  and  virus;  sale.  etc. — 705 

LOTTERY 

Advertising  and  sale  of  bread  containing  cash  prizes 760 

M 
MANAIEE  COUNTY 

Fees,  paying  agent,  payment  by  Board  of  Administration  449 

MARBLE   GAMES 

Legality „ 762 

MARION  COUNTY 
Refunding : 

Expenses,  payment  from  special  fund  450 

Operations,  charge  of  paying  bank,  payment  by 

Board  of  Administration   „ „ 450 

MASTERS'  DEEDS 

Documentary    stamp   tax „ _ 213 

MEDICAL  EXAMINERS,  BOARD  OP 

Appointment,  Director  of  Narcotics  as  custodian  of  records 615 

licenses,  issuance  without  certificate  of  proficiency  in 

Basic    Sciences   - 608 
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BCERCHANT  MARINES 

State  Employees,  applicability  leave  ot  absecce  statute ^ IM 

METAPHYSICAL  HEALING 

Requirements  to  practice _.„ 611 

MERIT  SYSTEM  COUNCIL 

Appointments,   dual    818,  619,  520 

MIAMI,  CITY  OP 

Insane   persons,   maintenance    — .,, 535 

MIDWIVES 

Licenses,  registration,  recording,  etc 814 

Registration  fees,   refund ........  .  813 

MILK  COMMISSION 

Act  creating,  duration — „ 659 

Rlncipal  office,  location ....„ — 860 

MILITARY  FORCE 

"Active  military  service";  definition  99.  105 

Alimony  payments,  suspension  , 73 

Defense  training,  negro  students  by  white  instructors  351 

Dentists,  license   renewal ...„ 618 

Florida  Defense  Force,  Jiiry  duty,  exemption; 

pugilistic   exhibitions,   sponsoring    685 

Florida  State  College  for  Women,  war  time  emergency, 

male  attendance  _ 355 

Homestead  exemption,  service  men  unable  to 

make  application   „, „165,  166 

Jurisdiction  of  state  courts  over  military  personnel - 352 

Leave  of  Absence: 

County  officers  and  emplojwes  ...  99,  102,  103,  112.  116,  264.  273 
State  Employees: 

Basic  Science  Board  Members  status  when 

stationed  outside  Florida , fIS 

Board  of  Conservation „.    M 

Board  of  Control ^v™™, 99 

Civilian  Pilot  Training  Program,  benefit 101 

Compensation 105,  106 

Florida  Crippled  Children's  Commission.  salaiT  108 

Florida  Forest  and  Park  Service  enlistment  prior 

to   statute    -„ .„. _„_„....  106 

Florida   State  Hnspital - — 108.  109 

Motor   Vehicle  Commission   . _ 110 

Plant  Board 113 

Re-employment  of  draftees  at  termination  of  service 113 

Salary,  payment  while  in  service 103 

State  Treasurer 114 

State  Welfare  Board,  reemployment  upon  service 

discharge,  salary  „ „ _ 114 

Statute,   scope _-...... IIS 

Vocational  education  of  defense  worker  117 

See  also  State  Employees 
Motor  vehicles: 

Licenses „ 388 

Non-residents,   registration    „ 396 

National  guard  officer,  retired,  authority  of  Oovemor 

to  call  to  active  duty _ 351 
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MILITARY  FORCE  f Continued)  Page 

Negro  selectees,  venereal  diseases,  refusal  to  continue 

treatment,   procedure   for  arrest _ S2S 

Pharmacists,  registration  fee,  exemption - 637 

Service — connected  disabilities,   presumption  .-797,  798 

Taxes  and  assessments,  moratorium  173,  798 

War  veterans,  deceased,  educational  assistance 

for    children    „ 3SB 

MILITARY  RESERVATIONS 

Insurance,  solicitation  on - — - -      3 


MINERALS 

Rights  reserved — deeds — Internal  Improvement  fund  „ 357 

MINORS 

Child  Labor  Law,  operation  of  statute  not  affected 

by  marriage    _ 603 

Employment: 

Board  of  Forestry  and  Parks ., 601 

Where  intoxicating  liquors  sold ...,.„ .604,  605 

Intoxicating  Liquors: 

Patronizing  establishments  where  sold  ..._ 700 

Sale  to,  prosecution,  procedure  - 701 

Port  Wine,  sale  to,  prosecution,  procedure 701 

MISDEMEANORS 

Jurisdiction,  justices  of  the  peace 66,  67 

MONROE  COUNTY 

Bonds,  participation  in  distribution  of  gas  tax  funds 451 

Judgment : 

Payment  from  gas  tax  funds  452 

Purchase  by  Board  of  Administration  with  gas  tax  funds 451 

MORTGAGE  EXTENSION  AGREEMENT 

Taxability 209 

MORTGAGES 

Piling  and  recording;  distinction  18 

Intangible  tax,  record  owners  taxable  notwithstanding 

subsequent   transfer   .„;^.^.™-.„ 209 

MOTOR  CLXIB  PLAN 

Insurance  business,  definition  71B 

MOTOR  FUELS 

Aviation  gasoline,  tax  exemption  „ 390 


MOTOR  VEHICLE  COMMISSIONER 

Employees,   military  leave   of  absence ^,„  110 

Safety  Magazine,  underwriting  cost    877 

MOTOR  VEHICLES 

Ad  valorem  tax,  imposition 210 

Automobile  dealers,  records,  examination  by  commissioner  377 

Board  of  Health,  members,  liability  for  damages  in 

operation  of  automobile 617 

Chaulfems'  license.  Issuance  temporarily  to  minors 414 

Commissioner,  consummation  of  reciprocal  agreements  „  401 

Dealers,  records ^7 

Defense  council,  loan  to  341 

Defense  work,  Uability  of  owners  for  damages  and  accidents 354 

Disposition  by  Board  of  Health  ■:.^.....^-.,.i.....^>„wi-i.,a,ii-.— ^_^>  910 
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MOTOR  VEHICLES  (continued) 

Joint  owners,  transler  _ -.  382 

Licenses: 

Based    on   road   weight __—„-—« 401 

Exchange  of  improper  plates *00 

"For  Hire": 

Definition    , 390,  393 

Local  freight  delivery  390 

Private  carriers  of  U.  S.  mall . - 393 

Private  carriers  delivering  freight 392 

Honorary   consuls,   exemption   „ 389 

Intoxicated    drivers,    revocation i.__„ ....  407 

Issuance  on  tender  of  proper  fee - -.. "- — -.—.    389 

Manufacturers,   definition — 388 

Rules  governing   Issuance  _ ~ 403 

echool  buses,   classification   , ...— « 404 

Series  "C",  classification  „ 395 

Service  charge  for  exchange  , .— ,. , 401 

Service  men  temporarily  stationed  in  liorida 388 

Truclts .__.„ 398 

Trucks  under  lease  to  U.  S 408 

License    plate   agents,   bond   requirements    386 

Liens,  recordation,  regulation....^ 383,  384 

Non-residents,  registration  „ 396 

Non-resident  dealers;  surety  bonds  „™ .....  396 

Non-resident  vehicle  operated  by  resident,  registration 399 

Notice  of  liens,  documentary  stamp  tax  „ 214 

Purchase: 

Board  of  Conservation  117,  118 

Board  of   Health __... _ ^ 119 

Everglades  Fire  Control  District  ..—. ^ 121 

Hotel  Commission  123 

State  Tuberculosis  Board _ 124 

State  Tuberculosis  Sanatorium „ 124 

Game  and  Presh  Water  Fish  Commission  .„ 484 

Board    of   Health    „ ^.. . 120 

Reciprocal  Agreements,  consummation — -.   401 

"Registered   Owner";   definition  ^ „ 384 

Road  weight,  classification  .__________„_„ 402 

School  buses,  traffic  regulations ,281,  373 

Secondhand  dealers,  reelstration  fees;  refund ™— _- 404 

Seizure  by  Beverage  Department ,„.„ 695 

Speed,  regulation  by  Governor  „ 374 

Title  Certificates: 

Delivery  by  non-resident  vendor  upon  sale  „ 381 

Issuance  requirements;  pending  replevin  action 379 

Joint  owners;   transfer  382 

Residence  dealers,  descriptive  affidavits 385 

Transfer  by  mortgagor   385 

Transfer  from  dealer  to  purchaser  _ 380 

Trailers  and  tractors: 

liens,  recordation  „ _™., 383 

Maintenance  tag,  one  unit 395 

Taxability 408 

Trucks: 

Night   operation,  regulations  „... _ 407 

Out-of-state,  registration   ■■■■■„ 397 

Speed,  regulation  by  OPA ™___»_„™.»™»,_™., 376 
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MUNICrPALniES 

City  of  Miami,  maintenance  of  insane  persons — 535 

Community  Forest  Law,  acauisition  of  land 708 

Elections,  laws  controlling  residence  82 

License  taxr 

Intoxicating   liquors 692 

Seafood   dealers 501 

Prisoners  employed,  benefits  under  Workmen's 

Compensation   Law 580 

Railroad  assessment  values,  determination  and  distribution 

by  Railroad  Assessment  Board  200 

Sctiool  property,  title;  right  cf  County  Board  of  Public 

Instruction  to    .v»:i:.,  ;..„^...  254 

Workmen's  Compensation  Law;  liability  for  injuries  to  special 

policemen  and  auxiliary  firemen  in  defense  work 350 

Water  mains;  taxation _ 151 

MORPHY  ACT 

Collections,  deposit  and  disbursement  by  State  Treasurer  170 

Lands,  purcliase  by  City  of  Chipley  170 

State  lands: 

Liens,   extinguishment   160 

Taxability „ „ 171 

l^x  Sale  Certificates: 

Inspection  by  State  Auditor 188 

Issued  in  1935  held  by  State  vested  title  to 

certain  lands  In  State 189 

Loss,    effect , ,  189 

Redemption : 

Before  application  for  tax  deed _ _ 191 

Rate  of  interest 167 

Refund  to  unsuccessful  applicant  for  tax  deed - —  192 

Voluntary,  amount  holder  entitled  to  receive 193 

Vesting  of  title  in  state 194 

MUTOAL  FIRE   INSDRANCE  COMPANIES 
See  Insurance 

MYAKKA  RIVER  STATE  PARK 

Use  of  lands  restricted  by  deed  of  conveyance „ 708 

N 

NATIONAL  GUARD 

Retired  officer;  active  duty;  authority  of  Governor  to  call 351 

NATUROPATHS 

Btrard  of  Examiners,  licenses,  revocation  on  conviction  of  felony- ■■  625 

Botanical  preparations,  prescription   „ _ 628 

Pees „ 576 

Health  Certificates: 

Issuance  _ 626,  630 

Examlnaticms    _ ,  62  6 

NEGROES 

Defense  training,  white  instructors 351 

Students  at  University  of  Florida 333 

NEWSPAPERS 

Legal  advertisements,   publication  70 

NOT'ARIES  PUBLIC 

Appointment,  qualifications   125 


BIENNIAL  REPORT  OF  THE  ATTORNEY  OENERAL  831> 


NURSES  AND  NURSTNQ 
Board  of  Examiners: 

Acceptance  of  transfer  of  students  __.._._.^ 8S3 

Diplomas,  requirements — _ - 836 

Members : 

Duties   ~ . 634 

Expenses  - »— -  683 

Powers  and  duties „ 636 

Certificates,  renewal  fee „ „ 635 

Drugs,  right  to  dispense  ...- 6S7 

Examinations,  under  supervision  of  Board  of  another  state 835 


OFFTCE  OP  PRICE  ADMINISTRATION 

Regulation  of  speed  of  trucks  376 

OPTOMETRISTS 

Practice  In  connection  with  lay  organization  630 

ORANGE  STATE  BOND  AND  MORTGAGE  COMPANY 

Insurance    business;    definition 716 

OSCEOLA   COUNTY 

Fishing,  licenses  490 

Indebtedness  Atlantlc-Oulf  Special  Rosd  and  Bridge 

District,  apportionment  444 

Refunding  bonds,  payment  of  charges  of  pajtag  bank  by 

Board  of  Administration  4S3 

OSTEOPATHS 

Board  of  Examiners,  qualifications  for  appointment 

to  membership  616 

College  of  Osteopathy;   definition   616 

Health  certificates,  issuance  by  physicians  . „- 617 

License  fees,  disposition 618,  619 

Licenses,  exchange  without  certificate  of  proflcieiicr  820 

Physicians  and  surgeons,  hospital  privileges  621 

OUTDOOR    ADVERTISEMENTS 

License  fees   „ 649,  650,  651,  652 

OVERSEAS  HIGHWAYS 

Federal  grant.  State  Treasurer  as  receiving  and 

disbursing   agent „.. „ 417 

Opening  expenses,   payment    „ 41T 

P 
PALM  BEACH  COUNTY 

Judgment,  purchase  by  Board  of  Administration 

as  Investment  463 

PAROLE 

Sentences,  consecutive  and  concurrent  „ 777 

PAROLE  COMMISSION 

CivU  rights,  loss  and  restoration  In  convicted  felonies „ 7M 

Court  records,  duty  of  clerics  to  furnish _ Tas 

"Gain  time",  loss  on  violation  of  parole 718 

Jurisdiction  of  appeal  for  revoked  non-resident  drivers' 

licenses,    restoration    „ „ .„.„ 412 
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PAROLE  COMMISSION  (ContinuedJ  Page 

Prisoners:   Citizenship ... . 789 

Eligibility  for  parole  .: 788 

Probation  when  charged  with  maximum  penalty; 

ellglbQlty 790 

Supervisors,  appointment;  salary  and  expenses  _ 787 

PASCO  COUNTY 

Race   track  funds,  distribution  686 

Refunding  bonds: 

Payment  of  charges  of  paying  bank  by  Board  of  Administra- 
tion   455 

Payment  of  interest  coupons  by  Board  of  Administration 454 

PENSIONS 

Darwin  Branch  Givens,  law  retroactive  367 

Widow  of  teacher  „ _ 273 

PERSONAL  PROPERTY 

Acquisition  subsequent  to  assessment;  seizure  and  sale  210 

Tax  collection  warrant,  levy  under   182 

Registration  fee.  exemption  while  in  military  service 637 

PHARMACISTS 

Registration  fee,  exemption  while  in  military  service —  637 

PHARMACY,    BOARD   OP 

Member,  dual  appointment  to  Merit  S^tem  Council  519 

PHRENOLOGISTS 

Licenses,  occupational  tax ^ 327 

PHYSICIANS 

Certificate   of   registration  520 

Employment  by  county  commissioners  _ 131 

First  aid  stations;  liability  for  treatment  of  injured 341 

Reports  to  health  authorities;  Inspection 126 

PHYSIOTHERAPISTS 

Laboratory  services.  Board  of  Health  „ 516 

Licenses,  procedure  to  procure 612 

PINELLAS  COUNTY 

Funds,  special  levies,  transfer  to  other  sinking  fund 

accounts  by  Board  of  Administration   456 

Juvenile  Court  Judge,  term 547 

Sinking  funds,  use  by  Board  of  Administration  to  pay  clerk's 

cost  for  validating  refunding  bonds  455 

Stone  crabs:  traps;   use  . 508 

PLANNING  BOARD 

Employees,  medical  services;   Jack  Collins 549 

Funds;  withdrawal  only  in  pursuance  of  appropriation  . 549 

PLANT  BOARD 

Employees,  military  leave  of  absence  _ 113 

Rules   and   regulations,  legality   _ 705 

PODIATRY 

licenses;  qualification  by  correspondence  course  624 

POLK    COUNTY 

Budget  commission;  expenses  of  members;  reimbursement 138 

County  Superintendent  of  Public  Instruction;  compensation  336 
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POLK  COtJNTSr  (Continuea)  P»ge  I 

Defense  bonds;  piirchase  by  Board  of  Administration  for 

sinJdng  fund  account    ~ 478  ' 

School  district  elections;  canvass  „: . -  M8  [ 

PRISONERS 

Citizenship    tVi 

Detention  by  sheriff  by  commltmoit . , TIS  | 

Fingerprinting    ,.,--„-,,  , „.    tt 

Gain  time;  allowance  ~ _— 790  ! 

Gain  time:  loss  on  violation  d  parole . .. —  TU  , 

Guards,    authority  to   carry   firearms ,„_„  Ttl  ] 

Hospital  and  funeral  expenses;  liability  of  county 1S8 

Mistreatment;  prosecution  of  guard  „..™.„«„™ 791  \ 

Parole;    eligibility .„,.„„ 788  j 

Sheriffs;  fees  for  fee<ling;  payment  „ 139  j 

See  also  Convicts 

PRISON  OTTARDS  ' 

Autborl^  to  carry  firearms ™.... . 791 

PRIVATE  SCHOOLS  I 

See  also  Schools,  Private  I 

PROBATION  OFFICER 

Acting  appointee,  salary  ..„.„„.._ .,.,..., ,.  ,, ill 

Term  of  office . &48.  549 

PROCESS  I 

Disposition  by  insurance  commissioner _ 718 

Execution  in  Court  of  Record,  Escambia  County  by  constables S8  I 

Service  by  constables  outside  district  ...» „ 67  ' 

Service  on  insurance  companies;  acceptance  by  ! 

State  Treasurer ^ „ 719 

PROSECUTINO  ATTORNEYS 

Fees   „ _ _ „ 48  i 

PUBLIC  DEBT  I 

General  fund  indebtedness;  taxability  of  homesteads  to  pay 168 

PUBLIC  FUNDS  ' 

Federal  grants,  overseas  highway,  State  Treasurer  as  ' 

receiving  and   disbursing  agent . 417  ! 

Interest;    disposition    _. . „.„ jj  , 

Overseas  highway,  opening  expense,  payment  .  417  ! 

Securities  acceptable  to  insure „ „.    la 

Securities  acceptable  to  insure;  county  bonds .. . 1%  . 

State  Treasurer  as  depository  of  security  for _.„ 10  I 

PUBLIC  LANDS  ' 

"Sovereignty";  sale  of  timber;  Internal  Improvement  Fund 381 

PUBLIC  MONEYS  1 

See  State  Treasurer  ' 

PUBLIC  UTIUTY  CORPORATIONS 

Securities,  registration  and  sale 088  ( 

PUTNAM  COUNTY 
BonUs: 

Extension  of  maturity  by  Board  of  Administration 487 

Payment  of  interest  beyond  maturity  by  Board  of  j 

Administration   „ 4M  1 
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PUTNAM  COUNTY  (Continued)  Page 

Refund,  over-payment  of  moneys  from  applicable  Interest  and 

sinking  fund  accounts  by  Board  of  Administration 457 

Tax  sale  certificates;  void;  refmid  „ 195 

PUPILS 

Employment;    part  time _ 337 

QUARANTINE  HOSPITAL 

Infected  prostitutes;  Board  of  Health  maintenance; 

federal  grants 611 

B 

RACE  TRACK  FUMUS 

disposition    „ _ „ e&5 

Disposition    (Gilchrist   County)    „ BBS 

Distribution   (P^o  County)   . 686 

RADIO 

Contracts:   Mutual  System — University  of  Florida,  execution  by 

Board  of  Control 336 

RAILROAD    ASSESSMENT  BOARD 

Power  to  determine  distribution  of  assessment  values 

among   municipalities    _ 200 

RECIPROCAL  AGREEMENTS 

Motor  vehicles;   consummation  by  commissioner  401 

REFUNDING  BONDS 

Validation,  charge  by  clerk  of  circuit  court 21 

REFUNDING  CONTRACTS 

Approval  by  Board  of  Administration  141 

REFUNDING  PLAN 

School  indebtedness;  approval  by  State  Board  of  Education 311 

"REGISTERED  OWNER" 

Definition   „ „.._.. „ „ 384 

I^:SIDENCE 

School    district  trustee;    qualification    „..„ 262 

RESTAURANTS 

Interpretation   „ ^ 667 

Licenses: 

Classification    „ „ 662 

Classification  and   taxability  228 

"Traveling   concessions" 667 

RETIREMENT 

Teachers,    widow   „ „. 273 

KOAD   DEPARTMENT 

Advertising,  expenditure  of  funds  „ „ 418 

Convicts;  discharge  fees;  payment  _ 794 

Drainage  taxes  on  rights-of-way,  payment  „ , 418 

Employees: 

Medical    expenses,   payment    „ 419 

Group   insurance . 89 

Motor  vehicles,  speed;  regulation  by  governor  _..  374 
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ROAD  DEPARTMENT  fContinued)  Page 

Outdoor  advertising  fees: 

Collection   by  tax  collector  «*9 

Disposition    ,____^„ _ .„•„_._—» SBO 

Political   posters „,.„._.«...«.™, —  Ml 

Serial  advertisements _ 662 

Proposed  paving,  University  of  Florida  campus  « .-...  418 

Purchase  of  property  for  general  office  building  „..„„_„ —  431 

Seven  cent  gasoline  tax;  liability  for  payment  — 233 

IVucks,  speed  regulation  by  OPA — 378 

ROAD  PATROL 

See  Highway  Patrol 

S 
SALARIES 

Circuit  Judge;  retirement  fund;  deduction . 16 

County   Judge,  upon  transfer 48 

State  attorney;   15th  judicial  circuit  .„ 17 

State  employees;  approved  by  budget  commtaalon  ..„.„ .„„ 338 

Supervisor  of  registration   86 

See  aL^o  Warrants.  Salary 

SANTA  ROSA  COUNTY  DEFENSE  COUNCIL 

County  funds;  appropriation  by  county  commlsslonen  347 

SANTA  ROSA  COUNTY  SPECIAL  ROAD  AND  BRIDQE 
DISTRICT  NO.  8 
Time  warmnts,  interest  coupons,  cancellation  by  Board 

of  Administration _„„„„ 430 

SARASOTA  COUNTY 

Bonds: 

Exchange  by  State  TtcaaTirer 188 

Interest  and  principal,  payment  from  Jtpecial  levy  fund 460 

Matured  interest  coupons,  purchase  by  Board  of 

Administration 459 

Oas  tax  funds,  transfer  from  Kanner  Bill  accounts  to 

sinking  fund  account 4h 

Refunding  bonds,  charges  of  paying  agent,  payment  by 

Board   of   Administration „ ,480,  476 

SCHOOL  BUSES 

Licenses,    classification    _ „ 404 

SCHOOL    DISTRICTS 

Bond  elections;  Insufficient  votes  cast;  subsequent  balloUng  289 

Bonds: 

Issuance  and  validation;  time 290 

Joint  issuance  by  two  districts  . __„,.,._..__„„„„..„„.„.„ 301 

SCHOOL  FUNDS 

Dues,  Athletic  Association;  payment  from  _^  .  310 

Expenditure:  " —- -  • 

By  county  board  of  public  instruction 247 

By  district  trustees  „.. ,J2 380 

For  improving  school  site  ""™" 249 

Transportation  of  students  '^^2"  348 

Instruction  salary  portion  warrants  unlawfully  drawn: 

restoration  of  funds ____^  295 

Inter^t  account:  expenditure  ....".Z.^'. 'S."  395 

Refunding  bonds;  payment  of  fees  by  boKrd  of  «lucation 302 

VocaUona)  education;  expenditure     248 
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SCHOOLS 

Attendance  law: 

Enforcement - ~ — 280 

Jurisdiction  and  enforcement  281 

Bonds: 

Cancellation  by  county  commissioners  , 15X 

Issuance  and  validation;  time  - 290 

Bond  sales,  investment  of  proceeds  237 

Budget,  board  of  public  instruction,  approval  by  state 

superintendent 308 

BuildinE  contracts,  advertising;   bids   282 

Buildings,  coverage  with  mutual  fire  insurance  companies 305 

Bus  drivers,  restrictions  _ 413 

Buses,  traffic  regulations - 281.  373 

County  and  district  indebtedness,  funding 312 

County  Board  of  Public  Instruction;  appointments  to  vacancy: 

Term  of  commi^ian — — 242 

Term  of  office  - ™ - -... 341 

County  budgets;  approval  by  state  superintendent  308 

County  school  board  members: 

Compensation    251 

LiabiUty  for  injuries  caused  by  school  bus  transporting 
defense    units 252 

County  Superintendent  of  Public  Instruction,  bond  on 

military  leave  of  absence  - 102 

Deaf  and  blind  school,  right  to  sue  and  be  sued  „...  335 

Dental  clinic;  maintenance  by  county  board  of  public 

instruction ,..—,... _ 246 

Discontinued  instruction  tmlts  for  transportation;  procedure 

for  determining  .^ 288 

District  bonds: 

Investment  of  sinking  fund  In „ „ 285 

Purchase  with  sinking  fund 285 

District  elections: 

Canvass • — — - 243 

Electors;   qualifications   _„ 292 

Polling  places  „~™. 291 

District  sinking  fund,  investment  of  Interest  ...„ 310 

Districts : 

Merger;  debt   division   ™ 293 

Organization;    area  . , 293 

District  Trustees: 

Appointment,    procedure   „ ..„ _ 259 

Employment  of  legal  counsel „ „ ...,  261 

Residence  qualifications   -,262.  263 

Elementary;  instruction  units,  computation  „ 286 

High  schools;  attendance  by  married  women  237 

Indebtedness;   refunding  plan,  approval 311 

Instructional  personnel: 

Certificates;  persons  under  20  years  of  age,  issuance ._  271 

Continuing  contracts.  Issuance  - 250.  251 

Military  leave  of  absence  .,....„.„ 99 

mstniction  units;  cooperative  supervisor  of  instruction. 

two  counties   ._ 293 

Idquor  license,  sale  within  300  feet  „„ _... 283 

Millage: 

Adoption  and  certification  _ _ _,..  285 

Reduction  by  county  commissionerB  307 

Minors,  employment  certificates  ____ — 602 
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Personnel;  military  leave  of  absence  264 

Principals : 

Employment    ™ 256 

Reappointment  . _„__. — 25fi 

Transfer,  consent  of  trustees- — — 257 

Property,  purchase  by  Board  of  Public  Instruction  .„.    308 

Refunding   bonds,   validity 310 

Refunding  plan,  approval  by  County  Board  of  I*ubUc  Instruction  304 

Secondary  instructional  units;   computation 288 

Students,  compulsory  Immunization  by  County  Board  oi 

Public  Instruction    -^ 244 

Tax  districts;   mlllage,  reduction  ... . 187 

Teachers : 

Discharge  under  Tenure  Act , 287 

Leave  of  absence,  compensation 272 

Military  leave  Of  absence  — 273 

Qualifications    _ „.... 274 

Sick  leave,  computation „ J77.  279 

Transfer,  Trustees'  consent  ... 279 

Teachers  and  bus  drivers,  appointment,  recommendation   250 

Teachers  and  principals,  recommendation  for  reappointment 255 

Teachers'  certificates: 

Citizenship  prerequisites „ _ 266,  267 

Revocation    ,, J75,  276 

Teachers'    Retirement    System: 

Annuity  savings  fund,  investment  In  U.  S. 

Savings   Bonds 319 

Board  of  Trustees,  suspension  and  reinstatement 

of   retirement   „ 316 

Death  benefits,  payment,  procedure 313 

"Eamable  compensation",  definition  „ 317 

Funds: 

Deposit  in  Federal  Savings  and  Loan  Associations  314 

Purchase  of  P.  H,  A,  mortgages  for  investment 315 

Membership,  requirements _.  319 

Membership  service: 

Requirements „„__™., 318 

Teacher  definition;   unemployment  period ... ^„..     321 

Teachers'  salary  fund; 

Group  insurance,  payment  of  premiums  .._ „.„.,-  297 

Loans,  deferment  of  payment 297 

Transfers,  transportation  portion  to  instructional 

salary  portion 398,  299 

Warrants,  payees  and  endorsements  .„.. 300 

Workmen's  Compensation  Insurance,  payment 

of  premium 301 

249 

8 

264 

337 


Tenure  laws,   effect  of  school  code 

Textbook  bids,  requirements   

Trustees,   supervision 


Vocational;   part  time  employment  of  pupils  „ _.. 

Warrants,  compromise   of   interest  due 237 

SCHOOLS.  PRIVATE 

Homestead  exemption   ^ i.„ 1S8 

SCHOOL  TAXES 

Commissions  for  assessing  and  collecting;  ctnnputation  176 

SECOND  PROVISION  FUNDS 

Allocation   „., . — „ 141 
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SECRETARY  OP  STATE 

Absentee  voters;  period  within  which  may  vote — 88 

Duties;  official  war  bfillots;  preparation  „.  79 

Elections: 

Candidates: 

Expense  statement,  filing  time 84 

Post  primary  statement,  failure  to  file 85 

Democratic  Executive  Committee,  party  assessments  by  83 

Party    assessments;    disposition „ „. 84 

Qualification  date  for  candidates  „ — „ 84 

See  also  Elections 

SECURITIES  COMMISSION 

Annual  reports,  furnishing  to  state  universities  , 672 

Bonds,  retroactive;  substitution  in  lieu  of  deposited 

Isecurities    681 

Corporations : 

Application  to  qualify;  amendment 673 

Exemptions 674 

Registration  as  "dealer"  674 

Xlealers: 

Definition  — __-.^. — 675 

Exemption   ^.~ .„.....,«-.„ 675 

license,  revocation —  678 

Personal  bonds:  residence  requirements 676 

Registration    -- 676 

Deposit  in  lieu  of  bond  must  remain  with  commission  one 

year  after  depositor  ceases  business 6fiO 

Escrow  agreements  for  required  sales _ 669 

Public  utility  corporations: 

Exemptions - 681 

Registration  and  sale  of  securities 682 

Receipt,  lost;  issuance  of  duplicate  by  State  Treasurer  13 

Sale  of  stock  under  exemption  notice;  cancellation  of  claim 

for  exemption — - — 670 

Sales,  exemptions   construed  „ 683 

Securities,  release  while  suits  pending 670 

Special  Examiners,  appointment 672 

SHELL  FISH 

"Coon   oysters";    regulations  _ „,. , 497 

Stone  crabs;  traps,  use  in  Pinellas  county - - 508 

SHERIFFS 

Agreement  to  furnish  deputized  guards  for  private  corporation 27 

Appointment  of  constable  as  deputy  „ 64,  SS 

Armed  posse,  use  in  defense  work 354 

Bailiff,  acting  as 26 

Countv  commissioners'  meetings,  attendance  and  compensation --  137 
Deputies: 

Appointments  or  dismissal;  procedure  28 

Fees,  testifying  in  home  county  .„ 769 

Expenses,  guarding  school  house;  reimbursement  . 35 

Fees: 

Approval  of  ball  bonds  . 770 

Approval   of  bonds   32 

Arrests  by  highway  patrolman  „ _ 28,  29 

Arrests  for  traffic  violations „ 31 

Copies  of   process  — „...  32 

Delivery  of  prisoner  to  stockade  33 

Feeding  prisoners,  payment  139 


I 
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Fingerprinting  prisoners „ 33 

Guarding  school  house  _ ~ 38 

Mileage,  investigation  of  crimes  3* 

Removal  of  prisoners  to  jail  „ . 3* 

No   coroner's  Inquest . 37 

Prisoners  transferred  by  highway  patrol  37 

Report  of  arrest  88 

Seizure  illicit  beverages  and  apparatus tt 

Service  of  summons  in  criminal  cases - 48 

Serving  more  than  one  process  at  same  time  and  place M 

Testifying  in  home  county — — — - 789 

Transfer  of  prisoners :.      . ,     .,  .  ,.  -.  , ,         41 

Fine  and  cost  bond,  default  in  payment;  procedure 778 

Intoxicating  liquors,  destruction 6W 

Military  service,  leave  of  absence  „  112 

Prisoners,  commitment;  authority  for  detaining „ 773 

Stills,  seizure  and  forfeiture;  procedure _ , .„.  708 

Suspension;  recovery  of  office  property  by  appointee 43 

Tax  collctor's  warrant,  service 188 

Weapons  and  firearms:  forfeiture  and  sale  ^ter  conviction 769 

SLOT  MACHINES 

Free  plays,  legality - 762 

Seizure  by  sheriffs:  disposition 764 ' 

SMALL  LOAN  CORPORATIONS 

Incorporation;  directors  of  one  company  for  m&king  loans 

on  different   basis 868 

Security;  life  insurance  prohibited 668 

SOAP  MANUFACTURER 

Taxation,  exemption  ~, 168 

SOLDIERS'  AND  SAILORS'  CIVIL  RELIEF  ACT 

Alimony  payments,   susi^nsion 7S 

Servicemen,  taxes  and  assessments,  moratorimn  173.  798 

SOUTHWEST  TAMPA  STORM  SEWER  DRAINAGE  DISTRICT 
Sale  of  interest  in  lands  by  Trustees  of  Internal 

Improvement  Fund  _ 172 

SOVEREIGNTY  LANDS 

Timber,  sale,  by  Internal  Improvement  Fund „ _ 361 

SPECIAL  TAX  SCHOOL  DISTRICTS 

Mlllage,  reduction  187 

SPONGE  FISHERIES 

Commercial  sponges,  sizes  ^ 507 

STATE  AGENCIES.  BOARDS.  COMMISSIONS,  DEPARTMENTS.  ETC. 
Barbers'  Sanitary  Commission 

See  Barbers'  Sanitary  Commission 
Beverage  Department 

See   Beverage  Department 
Board  of  Administration 

See  Administration,  Board  of 
Board  of  Commissioners  of  State  Institutions 

See  Commissioners  of  State  Institutions,  Board  of 
Board  of  Control 

See  Control.  Board  of 
Board  of  Examiners  in  the  Basic  Sciences 

See  Basic  Science  Board 
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STATE  AGENCIES,   BOARDS,   COMMISSIONS,   DEPARTMENTS. 
ETC.  (Continued) 
Board  of  Fbamiacy  for  the  State  of  Florida 
See  Pharmacists  and  Pharmacy.  Board  of 

Budget  Commission 

See  Budget  Commission 
Department  of  Agriciilture 

See  Commissioner  of  Agriculture 
Department  of  Public  Safety 

See  Department  of  Public  Safety 
Florida  Board  of  Forestry  and  Parlis 

See  Forestry  and  Parlss,  Board  of 
Florida  Centennial  Commission 

See  Centennial  Commission 
Florida  Citrus  Commission 

See  Citrus  Commission 
Florida  Coimcil  for  the  Blind 

See  Florida  Council  for  the  Blind 
Florida  Crippled  Children's  Commission 

See  Florida  Crippled  Children's  Commission 
Florida  Dry  Cleaning  and  Laundry  Board 

See  Dry  Cleaning  and  Laundry  Board 
Florida  Industrial  Commission 

See  Florida  Industrial  Commission 
Florida  Keys  Aqueduct  Commission 

See  Florida  Keys  Aqueduct  Commission 
Florida   Securities   Commission 

See  Securities  Commission 
Florida  State  Board  of  Chiropractic  Examiners 

See  Chiropractors 
Florida  State  Board  of  Dental  Examiners 

See  Dentists 
Florida   State   Board  of   Optometry 

See  Optometrists 
Florida  State  Defense  Council 

See  Defense  Council 
Game  and  Fresh  Water  Fish  Commission 

See  Game  and  Presh  Water  Pish  Commission 
Hotel  Commission 

See  Hotel  Commission 
MUk  Commission 

See  Milk  Commission 
Motor  Vehicle  Department 

See  Motor  Vehicles 
Parole  Commission 

See  Parole  Commission 
Railroad  Assessment  Board 

See  Railroad  Assessment  Board 
State  Auditing  Department 

See  State  Auditor 
State  Board  of  Accountancy 

See  Accountancy.  Board  of 
State  Board  of  Beauty  Culture  Examiners 

See  Beauty  Culture  Law 
State  Board  of  Chiropody  Examiners 

See  Chiropody 
Stat*  Board  of  Conservation 

See  Conservation,  Board  of 
State  Board  of  Education  of  Florida 

See  Education,  Board  of  and  Schools 
State  Board  of  Examiners  for  Nurses 

See  Nurses  and  Nursing 
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STATE  AGENCIES.  BOARDS,  COMMISSIONS.  DEPARTMENTS. 

ETC.  (Continued)  Page 

State  Board  of  Health 

See  Health,  Board  of 
State  Board  of  Medical  Examiners 

See  Medical  Examiners,  Board  of 
State  Board  of  Naturopathic  Examiners 

See  Naturopaths 
State  Board  of  Osteopathic  Medical  Examiners 

See  Osteopaths 
State  Livestock  Sanitary  Board 

See   Livestock   Sanitary  Board 
State  Planning  Board 

See  Planning  Board 
State  Plant  Board 

See  Plant  Board 
Btate  Road   Department 

See  Road  Department 
State  Tuberculosis  Board 

See  TubercuSosis  Board 
State  Welfare  Board 

See  State  Welfare  Board 
Trustees  of  the  Internal  Improvement  Fund 

See  Internal  Improvement  Fund 
See  also  Administrative  Officers  and  State  Officers 

STATE  ARMORIES 

War  damage  Insurance,  payment  of  premiums  . 363 


STATE  ATTORNEYS 

Ptees,  collection  of  short  accounts 18 

Salary.  15th  judicial  circuit  _ 17 

STATE  AUDITOR 

County  Budget  Commission,  excess  fee  fund;  expenditures 143 

County  officers,  effect  of  census  on  salary  ^ 142 

Tax  sale  certificates;  Inspection —„..,..—... 188 

STATE   EMPLOYEES 

Attendance  and  leave  .._. W 

Board  of  Conservation,  military  leave  of  absence 98 

Board  of  Control,  military  leave  of  absence 99 

Board  of  Health,  liability  for  damages  in  operation  of  automobile  517 
Florida  Crippled  Children's  Commission,  mllltar;  l^ve  of 

absence,  salary 108 

Florida  Forest  and  Park  Service,  military  service, 

enlistment  prior  to  statute 106 

Florida  Industrial  School,  salaries ;  computation  for  income 

tax  purposes  „ — - Tflf 

Florida  State  College  for  Women;  military  service, 

statute  retroactive  „ _...  107 

Florida  State  Hospital,  military  leave  of  absence IDS,  109 

Group  insurance — 89,  90,    91 

Group  Insurance,  payment  of  premium  from  operating  fund 90 

Merchant  marine,  service,  applicability,  leave  of  absence 

statute    „ - L04 

MUltary  draftees,  reemployment  at  termination  of  s^vlce 112 

Military  leave  of  absence: 

"Active  military  service";  definition        -._ 105 

Statute: 

Retroactive   - -  108 

Scope        -   — - ~~ ~  ItB 
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STATE  EMPLOYEES  (Continued)  Page 

Military  servicer 

Civilian  pilot  training  program;  benefits  ^ 101 

Salary    103 

Motor  vehicle  commission,  military  leave  of  absence 110 

Plant  board,  military  leave  of  absence,  part-time  employees  113 

Residence  r eqni rements ~ _ — --     92 

Retirement,    salary  „ „,__ 92 

Salaries : 

Approval  by  budget  commission 321 

Departmental  budgets,  approval  by  budget  commission  23S 

State  treasurer,  military  leave  of  absence  114 

State  welfare  board,  re-emplojrment  upon  discharge  from 

military  service,  salary 114 

Traveling  expenses,  maximum  amount  . _ 91 

STATE  FARMERS'  MARKETS 

T&xabiiity , 229 

STATE  PIRE  INSURANCE  FDND 

Property  leased  by  a  state  department  — „.. 385 

STATE  FIRE  MARSHAL 
See  Fire  Marshal 

STATE  FUNDS 

Victory  Tax  remittances  799 

Withdrawal  only  in  pursance  of  appropriation  _ 549 

STATE  INSURANCE  COMMISSIONER 
See  Insurance  Commissioner 

STATE  LANDS 

Ijens ,  extinguishment . 160 

Taxability   _ 171,  172 

Taxation,    exemption    _..,_, _...  158 

STATE  OFFICERS 

Motor   Vehicle  Commissioner 

See  Motor  Vehicle  Commissioner 
State  Fire  Marshal 

See  Fire  Marshal 
State  Insurance  Commissioner 
See  Insurance  Com,missioner 

See  also  Administrative  Officers,  and  State  Agencies, 
Boards.  Commissicns,  Departments,  Etc. 

STATE  OFFICIALS 

Dual   appointments   93,    94 

Merchant  marine,  service  applicability,  leave  of  absence 

statute 104 

Military  service,  leave  of  absence  . 112 

Surety  bonds,  refund  of  premium 95 

Traveling  expenses,  maximum  amount  „.„ 91 

STATE  PARKS 

Patrons,  liabUity  of  state  agency  for  injuries 707 

Seei  also  Forestry  and  Parks,  Board  of 

STATE  PLANNING  BOARD 
See  Planning  Board 

STATE  PLANT  BOARD 
See  Plant  Board 
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STATE  RACING  TAX 

County  school  funds,  apportionment  and  disbursement  —  304 

STATE  ROAD  DEPARTMENT 
See  Road  Department 

STATE  SCHOOL  FUNDS 

mvestment  in  county  board  of  public  Instruction  warrants 2W 

STATE  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION 

Budget,  Board  ol  Public  Instruction,  approval „_ _.„.„  3W 

County  budget,  approval  . _.„„ .308 

Department  or  school  discontinued.  Instruction  units  for 

transportation,  procedure  for  determining   288 

High  schools,  attendance  by  married  women  337 

School  construction  bond  sales,  investment  of  proceeds  287 

School  building  contracts:  approval „ 3^ 

Teachers'  warrants,  assignment  -.  389 

See  alsc  Education.  Board  of 

STATE  TREASURER 

Assistant  treasurer,  general  authority .... 0 

Bonds,  exchange — 153 

Bonds  and  coupons,  delivery  to  Ever^ladra  Drainage  District  369 

Confederate  Soldiers'  and  Sailors'  Endowment  fund,  investment-..  325 

County  bonds,  cancellation 152 

Delivery  of  assets  of  trust  company  pursuant  to  circuit 

court   order 751 

Deposit"!  by  trust  companies,  war  damage  insurance  on 

mortgaged   property   750 

Deposit  with  Securities  Commission  in  lieu  of  bond  must 

remain  with  Commission  one  year  after  depositor 

ceases  business 680 

Deposits,  Teachers'  Salary  Fund,  acceptance -.. 284 

Drafts  by  deputy  Clerks  of  Circuit  Courts,  acceptance  7 

Drafts   executed    by  Deputy  Clerks,    payment   ....,„„„ 8 

Drivers'  license  fees,  deposit  — 409 

Employees,  military   leave  of  absence   _...  114 

Escheated  estates,  method  of  handling 757 

Explosives,   license  lees,  deposit  —_ .. 409 

Federal  grant,  oversets  highway;  receiving  and  disbursing 

agent 417 

Funrts.  Tru-^tees  of  Internal  Improvement  Pimd,  method  of 

handling  359 

Insurance  commissioner,  deposits  of  Insurance  company; 

certification 728 

Intan^ble  taxes,  disposition  208 

Murphy  Act  funds,  deposits  and  disbursements ...- 170 

Public  funds: 

Acceptability  of  county  bonds  to  insure  _ 11 

Deposit  of  security  „.„...     10 

Securities  acceptable  to  insure  ™™,.™,„_™„„™.._™    12 

Rubber  stamp  signature,  validity  ...„ 6 

Securities  receipt,  lost,  issuance  of  duplicate IS 

State  funds,  interest,  disposition „„ „.. 11 


Textbook  bids,  securities  required „ „ „,„      8  4 

Warrants: 

Endorsement:    guarantee   of   authority  of   person  ' 

endorsing  in  name  of  payee 754  '. 

Lost;  payment,  procedure 9 

Payment,  death  of  payee  prior  to  endorsement  but  after 

transfer;  rights  of  transferee  „ 783 
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STATE  TUBERCULOSIS  BOARD 
See  Tuberculosis  Board 

STATE  WELFARE  BOARD 

County  funds,  administration  lor  public  aid _...  543 

Dependent  children,  maintenance  of  emergency  fund  by 

county  commissioners    642 

Employees,  re -employment  upon  discharge  from  military 

service;    salary    .,.._ 114 

State  agency,  governmental  functions  and  duties — 542 

Vacancies,   appointments  by  governor  541 

Warrants,  payment;  death  of  payee  prior  to  endorsement 

but  after  transfer;   rights  of  transferee  753 

STATUTES 

Invalidation  of  portion  of  act i. — 396 

Valued  policy  law;  effect  in  connection  with  law  of  co-insurance  •-  732 

ST.  LUCIE  CODNTy 

Bonds: 

Cancellation  by  State  Treasurer  „ „..-  152 

Payment  of  interest  after  maturity  by  Board  of 

Administration    464 

judgment,  transfer  of  Kanner  Act  funds  to  pay 463 

Refunding  bonds,  redemption 464 

Sinking  fund,  jurisdiction  of  Board  of  Administration 462 

STREETS  AND  HIGHWAYS 

Closing  by  state  defense  council  _ „ 340 

STORCHIO,  PRANK  G. 
Teacher's  certificate : 

Citizenship  prereauisite  „ „ „ 2S6 

Revocation,  Board  of  Education ^75,  27B 

SUMTER  COtJNTY 

Refunding  bonds,  payment  by  Board  of  Administration  of 

cost  of  advertising  bids ■j^,.,-^^^ 470 

SUPERVISOR  OP  INSTRUCTION 

Cooperative  employment  by  two  county  boards  of  public 

instruction;  instruction  unit  203 

SrUPERVISOR  OF  REGISTRATION 

Bond  elections;   voters,  certification - - ••  -  149 

Resignation  six  months  before  qualifying  for  another  office 86 

Salary 86 

SURETY  BONDS 

Insurance  companies,  continuing  Instrument;  release; 

cancellation _ 730 

Insurance  company;  Florida  business  discontinued:  Uabilty  731 

PubUc  officials;  refund  of  premium  95 

SWEDISH  MASSAGE 

License  to  practice 613 

SWIMMINQ  POOLS 

Supervision  by  Board  of  Health  „ 667 
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TAX  A^ESSORS 

Oommlssicms 156,  178,  178,  179 

Commissions,  assessing  taxes  to  ser^-ice  l>ond  issues;  payment 

by  board  of  Administration  from  gas  tax  funds  474 

Compensation,  collection  Everglades  Drainage  District  taxes 18fl 

Excess  fees,  distribution  „ 145.  148 

TAXATION 

Aviation   gasoline,  exemption    230 

Bills  of  sale,  documentary  stamp  tax - — -    211 

Collection  warrant,  levy  under  „ „ 182 

Collection  of  taxes  where  no  certLficate  Issued 183 

Delinquent  taxes,  computation  of  interest;  advertisement  . 174 

Discounts   „ ™„™  187 

Discounts,  prompt  payment  of  taxes 188 

Drainage  districts,  taxpayers'  discounts 389 

Everglades  Drainage  District  taxes;  cancellation  357 

Exemptions: 

Industrial  plants 168 

Property  under  lease  to  Federal  Government  .___„ 158 

State  lands   „ 1S8 

War  veterans,  constitutional  ,,  ,  ,,..  i.....i..i,..i  . 180 

Water  mains,  municipally  owned ___„. 181 

Widows,  real  property ^ 159 

Federal  funds  for  vocational  training  of  defense 

workers,  exemption  232 

Oasollne  and  oU  inspection  charge;  definition  ,.....„. ...,. 684 

Gross  Premium  tax: 

See  Insurance 
Homestead  exemption: 

Debt  service  tax  ..,i„___.i,:^^._™_., ,.._•„„„,„„ 168 

Interpretation ■: , ...184,  187 

Leaseholders    .„ 163 

Military  service  men  , 165 

Military  service  men  unable  to  make  application >_.___ 166 

No  area  reduction  „„„ 164 

Prerequisites  for  claiming ~__„ „„  163 

Private  school ■ ■ — »....  158 

Rental  property  „.„„ — . » , 164 

Tourist  camps,  rental  property — — .„ 163 

Homesteads,  to  retire  general  fund  indebtedness —  168 

Housing  authority,  property  exemption — 980 

Insane  persons,  exemption ^ — .—. 198 

Intangible  tax: 

Aliens,  subject  to  tax  If  homestead  exemption  claimed  202 

Deeds  by  Trustees  of  Internal  ImprtTvement  Fund  free  and 

clear  of  former  intangible  tax  lien  held  by  state ■        203 

Deflnition        • 206 

Disposition  by  State  Treasurer — , 308 

Endowment  and  ami  unity  Insurance  policies ~ 204 

Foreclosure  suit,  effect  on , — ,, 204 

Lease  agreements       207 

■'Legal  residence,"  married  women:  constnu:tion ~ _ 208 

Lien;  enforcement  against  married  women 208 

Record  owners  ot  mortgages  taxable  notwlthstimdlng  3tU»e- 

quent  transfer  .....  309 

Returns  by  ancillary  administrator..- ™^ ..^ 203 

Returns  by  executors  or  administrators- 202 

Mortg^e  extension  agreement:  taxability „ 209 

Motor  vehicles,  ad  valorem  tax,  imposition- - ~ _„..... 210 
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BCurphy  Act 

See  Murphy  Act 

Napoleon  B.  Broward  Drainage  District,  reduction  of  miUage 174 

Peoalties;  postponements 181 

Petsonal  property,  acquisition  subsequent  to  assessment;  seizure 

and  sale  — — .  210 

Religious  institutions,  privately  owned,  exemption — —  158 

Scliool  millage;  reduction  by  county  commissioners 301 

School  taxes;  commissions  tur;  assessing  and  coUectlns:  compu- 
tation    175 

Service  men,  moratorium  on  taxes  and  assessments 173,  798 

Seven  cent  gasoline  tax.  liability  for  payment  by  State  Road  De- 
partment  - ..- »„.„«>.„-.., 233 

Special  master's  deeds,  documentaiy  stamp  tax. 213 

State   lands,    taxability — — . . — 171.  172 

Trusts,  taxability  -- „„___. 211 

Water  mains,  municipally  owned ™. ~ 151 

TAX  COLLECTORS 

Bond,  tag  department  agent; 

Premium,  payment  - 95 

Requirements — 386 

Charges  for  publishing  tax  sale  list;  pajnnent  by  Board  at  Ad- 
ministration     - . 181 

Collection  of  taxes  where  no  certificate  issued 182 

Commissions — - 155,  176.  177,  178,  179 

Compensation,  collection  Everglades  Drainage  District  taxes 180 

County  attorney's  fees,  liability  for — -. 183 

Deposits;  pledge  of  collateral  by  deirasitory  bank  to  protect 748 

Excess  fees,  distribution - 145,  i48 

Levy   under  warrant 182 

Licenses,  issuance  .~_„„__.-^— ,.„„ 230 

Military  leave  of  absence,  salary , „ lig 

MotcTr  vehicle  licenses;  issuance ,        403 

Warrant,  execution  and  service.— _ ,    ,  135 

TAX  DEIED 

Notice,  validity   -— ____..„.....„„„ ..„ jgg 

TAXES 

Drainage  districts;   taxpayers'  discounts „„„_ _„ „.       3M 

Tax  sale  certificates;  cancellation . 3^1 

TAXPAYERS 

Discounts,  prompt  payment „.. _ _ „ _^  ta* 

Penalties,  postponements  „,.„„„ „,™..."" "Z.  187 

TAX  SALE  CERTIPICATES 

Erroneous  sale,  refunds  -. 100 

Inspection  by  State  Auditor — " ' ran 

Issued  in  1935  held  by  state,  vested  title  In  state ''"ZZ" igo 

Loss,  effect jgo 

Murphy  Act,  redemption,  refund  to  unsuccessful  appl^ant  f m  tax 
deed ._ . „,  .  ,o~ 

Redemption:  '"^ 

Before  application  for  tax  deed «_„ lai 

Interest  on *  iZX 

Refunds:  *" 

By  Clerk  Circuit  Court  on  void  certificates-..  log 

By  Comptroller  on  void  certificates '  3"'  IH 

Where  subsequently  declared  invalid _  ~1 Z-_*'"  IBS 

^K^'^^'iT..''"'"^':  ^^^-  authorization  by  Tax  Ccilector" Z.  184 

VeaODg  of  title  m  state - _       JJI 

Voluotary  redemption,  amount  holder  entltied  to  receive  .;™„.IL  1^ 
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TAX  SALES 

Advertising  — -■— — — - 1T4 

TEACHERS 

Appointm,ent,  recommendatioa  — 26© 

Certificates; 

Persons  under  20  years  of  age,  Issuance - 271 

Revocation,  Board  of  Education .—375,  378 

Elementary  schools,  instruction  units,  computation — — —  2M 

Employment,  Tenure  Act  Hillsborough  Count;-- ~.~ 3W 

Leave  of  absence,  compensation  - 373 

Military  leave  of  absence ~ — 273 

Qualifications,  county's  authority  to  prescribe--——™ ."- — . 874 

Salary,  warrants,  assignment-- 288 

Secondary  schools,  instructional  units,  computation — - 388 

Sick  leave,  computation 277,  278 

Summer  school  expenses,  defrayment  by  County  Board  of  Public 

Instruction  245 

Transfer,  trustees'  consent -- -- "...  378 

Volusia  County  Tenure  Act,  discharge „.„„_  307 

TEACHERS  AND  PRINCIPALS 

Recommendatic^  for  reappointment ~ 3SS 

TEACHERS'  RETIREMENT  SYSTEM 

Annuities  Savings  funds;  investment  in  D.  S.  Savings  Bonds 31& 

Board  of  Trustees;  suspension  and  reinstatement  of  retirement; 

authority    _ 318 

Death  benefits;  payment,  procedure 313 

"Eamable   compensation."   definition - ....„  317 

Pimds: 

Deposit  in  Federal  Savings  and  Loan  Associations 314 

Purchase  P.  H.  A.  mortgages  for  investments. _„,„ 818 

Membership,  requirements ™.__~^ 818 

Membership  service: 

Requirements . sig 

Teacher,  definition;   unemplosrment  period ~~ 331 

Pensions JITl 

TEACHERS*  SALARY  JPUND 

Depcsits,  sources  other  than  state  aUocaUon  and  authorized  loans, 

acceptance  by  State  Treasurer -^ 294 

Group  insurance,  payment  of  premiums- 397 

Interest  account,  expenditure 


Loans,  deferment  of  payments -. -„..,„. 287 

Transfer,  transportation  portion  to  instructional  salary  portion 

298,  299 

Warrants: 

Payees  and  endorsements  -——. , 300 

Signatm'e  by  rubber  stamp „ 30j 

Unlawfully  drawn,  restoration  of  funds — - 399 

Workmen's  Compensation  Insurance;  payment  of  premium SOI 

TEACHERS'  TENURE  LAWS 

Effect  of  school  code — —, _. „ %fg 

TITLE  CERTIFICATES 

Delivery  by  ncm-resident  vendor  upon  sale _ 381 

Issuance : 

Pending  replevin  action ™ 379 

Requirements  „_ j^g 

Joint  owners ;   transfer ^-^ „ 


Resident  dealers;  descriptive  affidavits- ~. „„ ^g 
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TITLE  CERTIFICATES  (Continued)  Page 

Transfer  by  mortgagor — -^ - 385 

Transfer  from  dealer  to  purchaser. ~ _ 380 

TOURIST  CAMPS 

Rental  property,  homestead  exemption 163 

TOWNS  AND  CITIES 
See  Municipalities 

TRAFFIC  OFFICERS 

Rewards,  acceptance •— 146 

TRAFFIC  REGULATIONS 

School  buses,  loading,  unloading -■ - - 281 

TRAILERS 

Taxability   -- ~~^ - 406 

TRAILERS  AND  TRACTORS 

Maintenance  tag  — — - _ 395 

TRIALS 

Criminal  jurisdiction;  justices  of  the  peace — 62 

TRUCKS 

Night  operation;   regulations 407 

Speed:  reg\Uation  by  O.  P.  A.-- ™ 376 

TRUST  COMPANIES 

Delivery  of  assets  by  State  Treasurer  pursuant  to  Circuit  Court 
order    751 

Deposits  with  State  Treasurer;  war  damage  insurance  on  mort- 
gaged property  - 750 

Title  insurance;  issuance;  license  and  certificate  of  deposit 722 

TRUSTEES 

County  bonds;  compensation — 141 

Designation  of  cashier  of  bank;  descripUo  personae- 752 

School  teachers:  consent  to  transfer - ~ 279 

TRUSTEES  OP  INTERNAL  IMPROVEMENT  FUND 
See  Internal  Improvenaent  Fund 

TRUSTS 

Taxability - - - -.. ..  211 

TUBERCULOSIS  BOAMJ 

Moto  r  vehic  les ;  purchase -  - - » 124 

TUBERCULOSIS  SANATORIUM 
Admission : 

Prerequisites - „.._ — ..._;_ „ _ 528 

Prerequisites,  Mrs.  Mary  B.  Brlttaln 528 

Motor  vehicle ;  purchase - — 124 

Residence;  determination  by  board- _ _ 629 

TURTLES 

Shipment   -  - - - - - 509 

U 

UNEMPLOYMENT  COMPENSATION  LAW 

Contributions;  collection  from  estate  of  decedent  taxpayer- 586 

Circumstances  under  which  estopped  to  collect  taxes 595 

Dissolved  corporation;  liability  for  contributions 588 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  867 


UNEMPLOYMENT  COMPENSATION  LAW  (Contmued/  I^e 

Employees;  administrative;  residence  requirements 591 

Employers;  contributions;  subjection  of  homesteads  to  payment      585 
Employing  unit;  termination  of  coverage;  time  for  making  appli- 
cation      592 

False  statements;  evidence  and  procedure;  prosecution  under  Sec- 
tion IS --  SOT 

L^slative  adoptinn  of  future  administrative  Interpretation SM 

Merit  rating  system;  contribution  rate,  eSective  date  of  cbsnge      583 

Prosecutions:  indictments  and  information;  trial 598 

Requisitions  on  U.  8.  Treasury;  appointment  of  persons  to  stgn S94 

Warrant  proceedings;  third  party  claims- - -  MO 

DMXTED  STATES  ARMY  OFFICERS'  CLUBS 

Uquor  dispensaries;  excise  taxes 


UNITED  STATES  SAVINGS  BONDS 

Teachers'  retirement  funds ;  investments —" 315 

UNiVERsrry  op  Florida 

Appointments;  dual  offices _.___-___, __ „.„„^ .,„ sao 

Constitution,  legality  ._ , . SS3 

Fees,  extra  curriculum;  Board  of  Control,  authority  to  colleet S30 

Seagle  building;  lease,  execution  by  Board  of  Education - 331 

Students: 

Citizenship  afTidavltfi  „..,„... . „ 327 

Negroes,  attendance — ™ „„ . 332 

Residence  requirements  — „.....327,  329 

V 

VENEREAL  DISEASES 

Abatement  by  Hotel  Commission 661 

Infectors:  arrests  by  sheriff „._ jj 

Persons  infected:  arrest,  isolation  and  treatment SS8 

State  health  officer;  delegation  of  authority  to  isolate ~~ Sli 

VICTORY  TAX 

State  funds;  payroll  deductions „ 


VITAL  STATISTICS  BUREAU 

Birth  certificates;  amendment _.__._„ 522 

Birth  records;  preservation „ . gjj 

Burial  transit  i>ermlts . „__. g$^ 

Dead  bodies,  transportation ™ siq 

Death  records,  preservation „ gjS 

Pees,  liability  of  state  registrar „.™ „__ ,^..  ggf 

Records;  certification,  rubber  stamp  signature $3s 

See  also  Health,  Board  of 

VOCATIONAL  SCHOOLS 

Pupils,  part  time  employment „ ., 337 

VOTING 

See  Elections 

VOTING  TRUST  CERTIFICATES 

Docurt^entary  stamp  tax ^ , „ 215 

W 

WAKULLA  COUNTY 

Sinking  fund,  apportionment „ ™„.__.._„ 4^4 

WALTON  COUNTY 

County  Board  of  Public  InstrucUon;  liabiUty  on  bond  Inter^t.         284 
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WAR  DAMAGE  INSURANCE 

PWA  dOTmitories,  etc 334,  363 

WARRANTS 

Endorsement,  guarantee  of  authority  of  person  endorsing  in  name 

of  payee - — - 754 

Lost,  payment  procedure - -      9 

Payment,  death  of  payee  prior  to  endorsement  but  after  transfer, 

rtghts  of  transferee - 753 

Salary,  teachers,  assignment 289 

Teachers'  salary  fund,  signature  by  rubber  stamp 301 

WAR  TIME 

Legal  sales,  effect  on — — 1 

WAR  VETERANS 

Beauty  Culture  Law;  registration  fees 648 

Deceased:  educational  assistance  for  children — 368 

License  tax;  exemption _ — _ — 227,  662 

Seafood  dealers,  license  exemption - 499,  500 

Tax  exemption  - — 160 

WASHINGTON  COUNTY 

Bonds,  surplus  gas  tax  funds,  distribution,  procedure — - 465 

WEAPONS  AND  FIRE  ARMS 

Forfeiture  and  sale  by  sheriff  after  conviction ~ 759 

WIDOWS 

Exemption,  real  property ™ _ _ 159 

Tax  exemption  — 160 

WILLS 

Florida  State  College  for  Women,  designation  of  gift  to 328 

WINE  AND  BEER 

Houi-3  of  sale - - - ~ 696 

WITNESSES 

Fees;  expert  before  grand  Jury _ _ __ 782 

Subpoena  by  beverage  department - 694 

WORKMEN'S  COMPENSATION  LAW 

Administrative  fund;  assessments  against  municipalities,  etc 555 

Appeals,  jurisdiction,  injury  occurring  outside  of  Florida 554 

Award  by  Circuit  Court,  enforcement 556 

Cliild  labor  law;  employment  of  minors  as  truck  drivers'  helpers 

603,  604 

Claim  of  J.  S.  Berry — 571 

Claims,  time  for  filing - — ~. — „ „ 561 

Common  carrier,  employees;   coverage — 565 

Cooperative  and  member;  relationship ■ - 562 

County  employees,  insurance  coverage 565 

Death  beneflts.  $500  payment  to  Florida  Industrial  Commslslon; 

refund  to  insurance  company 581 

Deputy  municipal  police  officers;  coverage-- 564 

Employees  under  law: 

Bootblacks  -  - — - _ 558 

Caddies  of  golf  clubs ■ - 559 

%  "Curb  girls"  - - 563 

Distributors  of  bottling  company 559 

Domestic;  cancellation  of  waiver  by  employer  and  return  to 

original  status 569 

Everglades  fire  control  district;  coverage __„_„..... 570 

Right  to  wages  essential  element  of  employment 567 
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WORKMEN'S  COMPENSATION  LAW  {Continued)  Page 

Employer  and  insurer,  controversy  between;  Jurisdiction  of  Florida 

Industrial  Commission  STl 

Employers,  status  upon  employees'  rejection  of  proylaloiw— .^™—  669 

Blxempt  employment,  grove  workers „„,....„__  6M 

Independent  contTiu;tors,  real  estate  salesmen — SM 

Insurance : 

Cancellation,  date  effective .- - -  SC8 

Extension  of  coverage;  applicability  to  separate  businesses  by 

same  party 660 

Bates  - — — SU 

Medical  fee  schedule,  adoption  by  commisslan ... : — —  SJT 

Medical  fe^: 

Chiropractors   .— .„ . m     ,■  ,        St2 

Naturcpaths    .- SW 

Municipalities: 

Classification  of  gnvemmental  and  proprietary  activities 578 

Liability  for  injuries  to  special  policemen  and  auxiliary  fire- 
men      350 

Prisoners  working  for  municipality;  benefits  580 

Self -insurers,  bonds,  return  to  self -insurer  upon  ceasinK  business  -  682 

WORTHLESS  CHECK 

Prosecution    - ~ — __— „ 
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